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Nore: The attention of those interested in following currently the cease and 
desist orders of the Commission is invited to the advantages offered by the 
Federal Register, which is published daily by the Division of the Federal 
Register, National Archives, and sets forth, among other things, current orders 
and regulations of the different Government establishments, which have general 
applicability and legal effect. 
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JULY 1, 1952, TO JUNE 30, 1953, INCLUSIVE 


Name 
‘BOOK-OR-LAE AVION TH, CLUB; UNG. HT UAT - 22 a ee 
Petition for review filed in Court of Appeals for the Second 
Circuit on July 7, 1952. Petition denied and compliance ordered 
February 10, 19538. 202 F. (2d) 486. Proceeding remanded to 
Commission December 11, 1953, for the purpose of considering 
appropriate action as to order in light of present Commission pol- 
icy regarding use of word “free,” and staying enforcement pending 
such action by Commission. 
UNITED STATES NAVY WEEKLY, INC., ET AL________--________ 
Petition for review filed in Court of Appeals for the District of 
Columbia Circuit on July 14, 1952. Commission’s order affirmed 
on June 18,1953. 207 F. (2d) 17. 
AME DEHASKOG MOR ING 2) EG, 0A lyse 22 8 ear ne ae 
Petition for review filed in Court of Appeals for the Eighth Cir- 
cuit on July 25, 1952. Decision and order set aside and cause re- 
manded to the Commission for further proceedings on February 
25,1954. 211 FF. (2d) 106. 
SLANDARD DISTRIBEEORS,, DNG., WT Alu. 252 -=2— 
Petition for review filed in Court of Appeals for the Second 
Circuit on August 22, 1952. Petition denied and Commission’s 
order affirmed February 26,1954. 211 F. (2d) 7. 
iGuAbYar GUA MOHIS) INGs (HT cA 2 oko eS eee Co a es 
. Petition for review filed in Court of Appeals for the Tenth Cir- 
cuit on September 3, 1952. Commission’s order affirmed April 14, 
1958. 204 F. (2d) 197. 
aSeeRINEEING Ss NOVELTY, CO., TING., HM Alia. n93 2s et es 
Petition for review filed in Court of Appeals for the District of 
Columbia Circuit on November 8, 1952. Commission’s order as 
modified affirmed June 4, 1958. 204 F. (2d) 787. Petition for 
Writ of Certiorari denied October 12, 1953. 74 S. Ct. 52. 346 
U. S. 830. 
RHODES PHARMACAL CO., INC., ET AL_----------------------- 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on November 25, 1952. Commission’s order as modified 
affirmed and enforced November 3, 1958. 208 IF. (2d) 382. Peti- 
tion for Writ of Certiorari granted October 14, 1954. 
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NEW AMERICAN LIBRARY OF WORLD LITERATURE, INC., 


Petition for review filed in Court of Appeals for the Second 
Circuit on December 1, 1952. Petition dismissed, without preju- 
dice to petitioners’ rights to file a new petition, on January 30, 
1953. 

Petition for review filed in Court of Appeals for the Second Cir- 
cuit on March 6, 1953. Commission’s order reversed and cause 
remanded to Commission for further proceedings May 10, 1954. 
213 F. (2d) 1438. 

RR DYISCHAMBA CH ee ee 

Petition for review filed in Court of Appeals for the District of 
Columbia Circuit on December 5, 1952. Commission’s order 
modified to conform to that issued in United States Printing & 
Novelty Co., Docket 5647, and affirmed as modified September 
15, 1958. Decision amended by correcting previous decision by 
making the modification applicable only to Paragraph 1 of Com- 
mission order and affirmed as thus modified October 9, 1953. 

NES SE SBA Veg eC) EDU OTE gs TON Os sea YUN eee 

Petition for review filed in Court of Appeals for the Tenth 
Circuit on December 9, 1952. Commission’s order affirmed May 14, 
1958. 204 F. (2d) 272. Petition for Writ of Certiorari denied 
October 19, 1953. 346 U.S. 856. 74S. Ct. 72. Rehearing denied 
November 30, 1958. 74S. Ct. 217 

INTERNATIONAL ASSOCIATION OF ELECTROTYPERS & STER- 
KO 4 DG) Od BY Repo ea Ob gad 1 NN) ecg A a alan il we es WE ae el 

Petition for review filed by Precision Electrotype Co. in Court 

of Appeals for the Ninth Circuit on December 19, 1952. Court 


granted petitioner’s motion to withdraw petition February 20, 1953. 


DOECIN CORPS iN AI) Sees sae a wie car OA eee ee ee ee 
Petition for review filed in Court of Appeals for the District of 
Columbia Circuit on February 6, 1953. Commission’s order af- 
firmed after modification July 1, 1954. Court order on November 
5, 1954 sua sponte amended its previous decision. 
JENS HOGI MED INCOM RI RLS Re KOKO eed BY BY Dee) UN Gil i te ee Be 
Petition for review filed in Court of Appeals for the District of 
Columbia Circuit on February 26, 1953. Commission’s order va- 
cated August 28, 1953 and proceeding remanded for reconsidera- 
tion, ete. 
NAT TON ATA ACO. BVIVsA Isak ae seme 2 Senet ee er eee eee ae 
Petitions for review filed in Court of Appeals for the Seventh 
Circuit by National Lead Go. and Sherwin-Williams Co. on March 
12, 1953 and by Eagle-Picher Co. et al. and Anaconda Copper 
Mining Co. et al. on March 13, 1953. 
LENCOFSPERING COZ a Ss a ee eee a ee 
Petition for review filed in Court of Appeals for the District 
of Columbia Circuit on March 18, 1953. Case dismissed June z 
1953. 
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Name 
CEPATNEDIN S LITO SUNG. WirAT ee ono oe Se 
Petition for review filed in Court of Appeals for the Highth 
Circuit on April 20, 1953. 
DIRHCLORY PUBLISHING CORP. HTAL__...----_---- 2-2 
Petition for review filed in Court of Appeals for the Second 
Circuit on May 15, 1953. Commission’s order affirmed December 
29, 1958. 208 F. (2d) 632. 
BOSDWICKS LABORATORINS .INCs.4 =. ono 2 eee Pe ee 
Petition for review filed in Court of Appeals for the Second 
Circuit on May 21, 1953. Petition dismissed December 3, 1953. 
TUNGSTEN CONTACT MANUFACTURING CO. ET AL____--____ 
Petitions for review filed in Court of Appeals for the Second 
Circuit by Livingston Automotive Supply Co., Inc. on May 26, 
1953 and by Harry Augen on May 28, 1953. Commission’s order 
vacated and Commission’s motion for remand denied January 12, 
1954. ¢ 
AQUI LTAVeRODUCIS INC. b i Adin sae =o ee oe a ee 
Petition for review filed in Court of Appeals for the Second 
Circuit by Prima Products, Inc. et al. on June 12, 1958. Commis- 
sion’s order as modified affirmed January 7, 1954. 209 F. (2d) 
405. 
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TABLE OF COURT CASES IN VOLUMES 1-49, INCLUSIVE? 


Abbreviations: S. C.=U. S. Supreme Court; C. C. A.=Circuit Court of Appeals, now Court 
of Appeals, ete. (C. A.); S. C. of D. C.=Supreme Court of the District of Columbia 
(changed on June 25, 1936, to District Court of the U. S. for the District of Columbia, 
and identified by abbreviation D. C. of D. C.); C. A. of (or for) D. C.=U. S. Court 
of Appeals for the District of Columbia (prior to June 7, 1934, Court of Appeals of the 
District of Columbia) ; D. C.=District Court. Hyphenated numbers refer to volume 
and page of the F. T. C. Reports, the number preceding the hyphen denoting the 
volume, the numbers following, the page. Citations such as1S. & D—, 28S. & D—, 
38. & D.—, or 48. & D.—, refer, respectively, to the volume and page of the four volumes 
of Commission publications entitled “Statutes and Decisions—Federal Trade Commis- 
sion, 1914-1929.” “Statutes,” ete., “1930-1938,” “Statutes,” ete., 1939-1943,” and 
“Statutes,” ete., ‘1944-1948,’ in which are published Commission court decisions for 
said periods. 


Ace Auto Supply Co., The, et aJ__-_________ (C. C. A.) 82-1891; 3 S. & D. 375. 
Adolph Kastor & Bros., Inc_2=:---______.. (C. C. A.) 87-818; 3 S. & D. 612. 
188 F. (2d) 824. 
Advance Paint Cos 22 5 i ee (C. C. A.) “Memoranda,” 20-739. 
A. H. Staley Mfg: Co. eti ali-----2_-_-__u__ (C. C. A.) 86-1126; 3 S. & D. 556; 
135 F. (2d) 453; 114 F. (2d) 221; 324 39-677; 4 8S. & D. 250; (S. C.) 
U. S. 746; (65 S. Ct. 971). 40-906; 4 8. & D. 346. 
Aetna Portland Cement Co. et al_____-____ (C. C. A.) 48-1101; 4 S. & D. 510; 
157 F. (2d) 538. 45-1063; 4 8S. & D. 765. 


Affiliated Credit Exchange, ete. (David (C. C. A.) 49-1704. 
Bernstein ) 
200 F. (2d) 404. 


Alberiya Aidate ©. voo.8) fp sry) (C. ©. A.) 32-1871; 3 S. & D. 358. 
118 F. (2d) 669. 

Aber tynety ale Soest ee aes ta ane (C. A. of D. C.) 46-1458. 
182 F. (2d) 36. 

Ajexanderemilm 1Cowyie 25-74 ery 3 Ss tre (C, A.) 48-1710. 
193 F. (2d) 495. 

Algoma Lumber Co: ‘etal2zt2_ 22. (C. C. A.) 16-657; 2S. & D. 158; 
56 F. (2d) 774; 64 F. (2d) 618; 291 17-669; 2S. & D. 221; (S. C.) 

U.S. 67; (54S. Ct. 815). 18-669; 2 S. & D. 247. 


4 Interlinear citations are to the reports of the National Reporter System and to official 
United States Supreme Court Reports in those cases in which the proceeding, or proceed- 
ings as the case may be, have been there reported. Such cases do not include the decisions 
of the Supreme Court of the District of Columbia, nor, in all cases, some of the other 
proceedings set forth in the above table, and described or reported in the Commission’s 
Decisions and the Commission publications entitled “Statutes and Decisions—1914—1929,” 
“Statutes and Decisions—1930-1938,” “Statutes and Decisions—1939-19438,” and ‘‘Statutes 
and Decisions—1944—-1948,’’ which also include cases here involved, for their respective 
periods. 

The two earlier publications also include Clayton Act cases bearing on those sections of 
said Act administered by the Commission during the aforesaid period, but in which Com- 
mission was not a party. As above noted, they are respectively referred toas 1S. D.— 
and 2 S. & D—. For “Memorandum of Court Action on Miscellaneous Interlocutory 
Motions” during the period covered by the second compilation, namely 1930-1938, see said 
compilation at page 485 et seq. 

2¥or interlocutory order of lower court, see ‘“Memoranda,” 29-1966 or 2 S. & D. 487. 
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Allen B. Wrisley Co. et alo-.=-=------ 


113 F. (2d) 437. 


Alle-Rhume Remedy Co., Inc., et al_------__- 
Allied "Paper sMillisa2--2- = 2 > - eee 


168 F. (2d) 600. 
Allied Pharmacal Co., Inc., ete------------ 
Alma’s Home Made Candies (Mrs. Alma 
Loughran et al.) 
143 F. (2d) 481. 
Atuminum Co. of Americas) 22a s = 
284 Fed. 401 ; 299 Fed. 361. 
NTS AUTO LUIS © OM) se ee ee ee 
Amber-Ita (Ward J. Miller) ___-____-----_- 
AMM clieanic. SOMetL a eee see = ee ee 
84 F. (2d) 910; 94 F. (2d) 802. 


American Army and Navy Stores, Inc______ 


/sieeigaran Orniilivy (CON = 
97 F. (2d) 1001. 

American Chain & Cable Co., Inc., et al__-_ 
189 F. (2d) 622; 142 F. (2d) 909. 
American College, et al 
American Drug Corp 

149 F. (2d) 608. 
American Field Seed Co., et al___________-~ 
American Medicinal Products, Ine., et al___ 

186 F. (2d) 426. 

EAIMECTLCAN SSNU fl \OOL see te et TP oe 

88 F. (2d) 547. 

American Steel and Wire Co. of N. J., The, 
et al. 

American Steel and Wire Co. of N. J., U.S. v_ 
American Television Institute, Ine., U. 8S. v_ 
PRIMerieaneLOvd CCOM COs ae ee ee 
283 Ved. 999; 264 U. S. 298 (44 S. Ct. 
336); 9 F. (2d) 570; 274 U. S. 5438 

(47 S. Ct. 663). 
AMeLICAN A= COOL Pees ae ee ee ne ee 
America’s Medicine, ete. (Harry S. Benham) 


Anchor Hocking Glass Corp., Lancaster, 
Ohio, et al. 
124 F. (2d) 187. 
Antisepto Products Co., ete. (Edward L. 


Jenkins et al.). 
AYP W.) Paper Cos Ine! Sree Dati aes aie 
149 FW. (2d) 424; 828 U. S. 193 (66 S. 
CipOS82))s 


ATC CLE VIN! ELEN ee | eae ee ees 
LOL WS (2d) ats: 
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(C. C. A.) 31-1815; 3 S. & D. 250. 


(OnE. A.) S0-1613 :137S.7& Dr 170- 
(C. ©. A.) 44-1582; 4 S. & D. 751. 


(D. C.) 31-1905; 3 S. & D. 704. 
(C. C. A.) 388-919; 4 S. & D. 214. 


(CG. C. A.) 5529518. & D. 215, 
7-618; 18. & D. 260. 

(C. A. C.) 44-1451; 4 8. & D. 667. 

(C..C. A.) 21-1228; 2.8. & D. 329. 

(C. C, A.) 22-1149; 2 S. & D. 347; 
26-1501; 2 S. & D. 489; 31-1828; 
3S. & D. 261. 

(C. A. for D. C.) 23-1392; 28. & D. 
358. 

(C. C. A.) 27-1688; 2 8. & D. 467. 


(C. C. A.) 38-825; 4S. & D. 99, 896; 
48. & D. 186. 

(C. C. A.) 30-1674; 3S. & D. 222. 

(C. C. A.) 40-9380; 4 8. & D. 371; 
438-1198; 4S. & D. 604. 

(C. C. A.) 30-1648; 3 8. & D. 200. 

(D. C.) 30-1683; 3 S. & D. 230; 
(C. C. A.) 86-1167; 3 8. & D. 591. 

(C. C. A.) 18-607 ; 28. & D. 68. 


(C. C. A.) 84-1862 ; 3 S. & D. 491. 


(D. C.) 48-1241; 48. & D. 822. 

(D. C.) 86-1175 ; 38. & D. 735. 

(D. C.) 5-558; 1 8. & D. 239; (S. 
C.) 7-599; 1S. & D. 341; (C. C. 
A.) 9-653; 1S. & D. 4383; (S. C.) 
11-668 ; 18. & D. 615. 

(C. C. A.) 46-1435. 

(D. C.):29+1629 ; 3S. & D. 642. 

(C. C. A.) 34-1789; 3 S. & D. 426. 


(D. C.) 29-1637 ; 3 S. & D. 649. 


(C. C. A.) 40-921; 4 8S. & D. 361; 
(S. C.) 42-909; 4 S. & D. 483; 
(C. C. A.) 48-1222; 4S. & D. 626; 
44-1455 ; 4S. & D. 671. 

(C. C. A.) 28-1894; 3S. & D. 59. 
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Arden, Inc., Elizabeth, et al____________ --. (C.C.A.) 42-916; 4.8. & D. 490. 
156 F. (2d) 182. 
Arkansas Wholesale Grocers Ass’n________ (C. C. A.) 11-646; 18S. & D. 598. 
18 F. (2d) 866. 
ALTMAN sC Omen eetrals sae oe eee eae (C. C. A.) 21-1202; 2 S. & D. 310; 
78 F. (2d) 707; 84 F. (2d) 978. 22-1155; 2 S. & D. 352. 
PATE OUT Gok OO a we ee ns Se (C. C. A.) “Memorandum,” 20-745. 
Armstrong Cork Co:,-et-alve_is2 122 21s (C. C. A.) 46-1419. 
176 F. (2d) 974. 
Army and Navy Trading Co________---.~-- (C. A. of D. C.) 24-1601; 2S. & D. 
88 F. (2d) 776. 374, 
Ariold = Stone Col s=) 22-0 ee A) A ee (C. C. A.) 15-606; 2 S. & D. 1238. 


49 F. (2d) 1017. 
Aronberg, Earl (Positive Products Co., ete.)- (D. C.) 29-1634; 3 S. & D. 528; 
132 F. (2d) 165. (C. C. A.) 35-979; 3 S. & D. 647. 
Aron Morris, et al. (Globe Printing Co.)_. (D. C.) 36-1130; 3 S. & D. 560. 
50 F. Supp. 289. 


Arrow-Hart & Hegeman Electric Co_-__-~- (C. C. A.) 17-658, 683; 2 8S. & D. 
63) (20) 1085265" Bd) (3365-291 21151233) (SC) 8-691 288.7) & 
U.S. 587 (54S. Ct. 532). D. 267. 
AT tOOTee CORD: atte = ce LAF Ae). oe a Le (C. A. A.) 18-680; 2 S. & D. 256. 
69 F. (2d) 36. 


Artloom Corp. v. National Better Business (D. C.) footnote, 15-597. 
Bureau, et al. 
48 F. (2d) 897. 
ATi ame COSMELCS = INCae Sk (C. C. A.) 46-1430. 
Associated Laboratories (Milton Irwin et (C. C. A.) 38-906; 4 S. & D. 198. 
al.). 
143 F. (2d) 316. 
Associated Laboratories, Inc___----------- (C. C. A.) 41-423; 4 8. & D. 395. 
150 F. (2d) 629. 
Associated News Photographie Service, Inc., (C. C. A.) 35-978; 3 8. & D. 527. 
et al. 
Atlantie & Pacific Tea Co., The Great______ (C. C. A.) 29-1591; 3 S. & D. 146. 
106 F. (2d) 667. 
Atlas Health Appliance Co. (Jacob L. Gold- (D. C.) 31-1897; 3S. & D. 696. 
man). 


Automatic Canteen Co. of America____--__ (C. A.) 48-1788; (S. Ct.) 49-1768. 
194 F. (2d) 4838; 346 U. S. 61 (73 S. 
Ct. 1017). 
AVELVES alt Ont =-ere ee ee SR ae ee (C. C. A.) 30-1667; 3 S. & D. 216. 
Aviation Institute of U. 8S. A., Inc_________ (C. A. of D. C.) 21-1219; 2S. & D. 
326. 
Ayer, Harriet Hubbard, Inc.°_.___--_____=_. (C. C. A.) 10-754; 1 S. & D. 569. 
15 F. (2d) 274. 
Baldittis Rene-P! 4(Clito=Cos) 2. 2) (D. C.) 31-1894; 3S. & D. 694. 
Palme wee a Wl eee eee Pes LUE ee ECONO AD IETS 1LiSh& D. 666. 


23 F. (2d) 615. 


3 Interlocutory order. See also1S. & D. 721. 

4¥or interlocutory order, see “Memoranda,” 28-1965 or 2 S. & D. 485. 

5 Wor interlocutory matter, see ““Memoranda,’”’ 28-1968 or 2 S. & D. 489. 
® For interlocutory order, see “Memoranda,” 20-744 or 18. & D. 720. 
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Baltimore Grain Co., et al_--------~------ (D. C.): 5-578; 1S. &.D. 254; 
284 Fed. 886; 267 U. S. 586 (45 S. Ct. (S. C.) 8-632; 1S. & D. 408. 
461). 
Baltimore Paint & Color Works, Inc_------ (C. C. A.) 14-675; 2 S. & D. 75. 
41 F., (2d) 474. 
Barager-Webster | Co_2_= a (C. C. A.) 26-1495; 2 S. & D. 434. 


95 F. (2d) 1000. 
Barber, Hiram (Motor Equipment Specialty (D. C.) 36-1174; 3 S. & D. 734. 
Co.), U. S..2. 


Basie: ProductsiCoe_¢ ite sa. 2 eee (D. C.) 3-542; 18. & D. 876. 
260 Fed. 472. 
Battle Creek Appliance Co., Ltd____-__-_-_ (C. C. A.) 21-1220; 2 S. & D327. 
BayUke Cigars. (NC. se 2 ee ee eee ee eee (CO. C. A.) 14-679 (footnote), 708; 
28-1958, 3 S. & D. 110; 29-1574; 
3S. & D. 131. 


Bazelon, Mitchel A., et al. (Evans Novelty (C. C. A.) 34-1806; 3 8S. & D. 441. 
Co., ete.). 


Bear Mill Manufacturing Co., Inc__-_______ (C. C. A.) 27-1685; 2 8. & D. 468. 
98 F. (2d) 67. 

‘Beech-Nut Packing Co. ee (GC. OC. A®) 225563 ISS. .& aD: 545 
264 Fed. 885; 257 U. S. 441 (42 S. Ct. (S. C.) 4-583; 1 8S. & D. 170. 

150). 

Bee Jay Products, Inc, et alt) 222-2 (C. A.) 49-1760. 
204 F. (2d) 272. 

Belmontewaporatories sINnG22 2) eae (C. C. A.) 28-1941; 3 S. & D. 97. 
103 F. (2d) 538. 

Bene’ & Sons; Inc John = 2. ss ee (C. C. A.) 7-612; 1S. & D. 354. 
299 Wed. 468. 


Benham, Harry 8S. (America’s Medicines, (D. C.) 29-1629; 3 S. & D. 642. 
ete.). 
Benham, Leland F. (The Zelle Co.) ~---____ (D. C.) 29-1631; 3 8S. & D. 644. 
Bennett, Robert O. (National Service Bu- (C. A.) 49-1679. 
reau, et al.). 
200 F. (2d) 362. 


Benton Announcements, Inec_______________ (C. C. A.) 35-941; 3 S. & D. 945. 
130 F. (2d) 254. 
Berkey & Gay Furniture Co., et al_________ (C. C. A.) 14-679; 2 S. & D. 91. 


42 F. (2d) 427. 
Bernstein, David (Affiliated Credit Ex- (C. A.) 49-1704. 


change, ete.). 
200 F. (2d) 404. 
Berry. ScedeConet glest tS (C. C. A.) 30-1649; 3 S. & D. 201. 
104 F. (2d) 1012. 
Bethlehem: Steck ious, 2 ree ee (D. C.) (S.C. of D. C.). footnote, 
3-543. 
Biddle Purchasing: Go:, etiials_222_____ (C. C, A.) 26-1511; 2 S. & D. 447; 
96 F. (2d) 687; 117 F. (2d) 29. 32-1840, 1867; 3 S. & D. 331, 354; 
33-1796; 3 S. & D. 391. 
Blackstone Studios, Inc., et al__--_________ (C. C. A.) 35-978; 3 S. & D. 527. 


Block, Sol., et al. (Rittenhouse Candy Co.)_ (C. C. A.) 26-1497; 2 S. & D. 436. 


*¥or order of Circuit Court of Appeals on mandate, see “Memoranda,” 20-741 or 
1S, & D. 189. 
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Blumenthal, Sidney, et al. (Rittenhouse (C. C. A.) 26-1497; 2S. & D. 436. 
Candy Co.). 


Bob Hofeller Candy Co_------_-----_=____ (C. C. A.) 22-1138; 2 S. & D. 338; 
82 F. (2d) 647. 84-1842; 3 S. & D. 478. 
Bockenstette, etrales Le see Ls socce (C. C. A.) 36-1106; 3 S. & D. 539; 
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141 F, (2d) 31. 
Breakstone,' Samuel *i2/_ 2s .o2 i) ss==-= (C. C. A.) “Memoranda,” 20-745. 
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92 F. (2d) 1002. 
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158 F. (2d) 74. 
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185 F. (2d) 58. 
Broudo, Louis, et al. (Globe Printing Co.)_._ (D. C.) 36-1130; 3S. & D. 560. 
50 F. Supp. 289. 


STOW DEC ELA Cyee cones ae eee eee (CO. ©. A.) 28-1894; 3 S. & D. 59. 
101 F. (2d) 718. 
Brown Fence & Wire Co_-------------.--- (C. C. A.) 17-680; 2 S. & D. 230. 
64 F. (2d) 984. - 
Bruning Co.,-Inc., Charles, et al__--_---_-_- (C. C. A.) 34-1865; 38-840; 458. & 
142 F. (2d) 321. Dalle 
CH SANIT ce OO. setae es (C. C. A.) 42-876; 4S. & D. 449; 
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Butterick: Coretsal es ee (S. ©. of D. C.) footnote, 3-542; 
4 F. (2d) 910. 1S. & D. 722; (C. C. A.) 8-602; 
1S. & D. 378. 


8Interlocutory order. See1S. & D. 722. 
® For interlocutory order, see ‘“Memoranda,” 20-743 or 1 S. & D.. 716. 
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Wire Rope and Strand Mfrs. Ass’n, Inc____ (C. C. A.) 86-1146; 3S. & D. 574. 


Woelfel Studio, et al. (Oland D. Redd), (D.C.) 46-1469. 
U.S. v. 
Wolf, Alvin B. (DeLuxe Products Co., ete.)_ (C. C. A.) 36-1135; 3 S. & D. 564. 
185 F. (2d) 564. 


WoolleyWhs Ra peek fst (C. C. A.) 11-692; 1 S. & D. 688. 
22) Wes (20) 122: 

World Syndicate Publishing Co., The, et al. (C. A.) 48-1770. 

Wrisleyz@o.eA llenvB. et alee eee (C. C. A.) 81-1815; 3S. & D. 250. 
113 F. (2d) 487. 

Wardleyeotulondon we (nes esses ase ae (C. C. A.) 31-1869; 2S. & D. 297. 

Zelle Co., The (Leland F. Benham) __-_____ (D. C.) 29-1631; 3S. & D. 644. 

Zenith, RadionCorpea..-. see eee (C. C. A.) 38-903 ; 4S. & D. 194. 
143 F. (2d) 29. 

Ziegler’ Co: wGeorge. 25. se. 2. eo ee (C. C. A.) 24-1625 ; 2S. & D. 397. 
90 F. (2d) 1007. 

Zitserman, Hsther (J. M. Howard Co.) ____- (C. A.) 49-1688. 


200 F. (2d) 519. 


44 For interlocutory order, see “Memoranda,” 20-742 or 1 S. & D. 715. 
4s For interlocutory order, see “Memoranda,” 20-743 or 1S. &D. 716. 


FEDERAL TRADE COMMISSION DECISIONS 
FINDINGS AND ORDERS, JULY 1, 1952, TO JUNE 30, 1953 


In Tor MatTrTer oF 


BETHANY COLLEGE AND DIVINITY SCHOOL ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5562. Complaint, May 28, 1948—Decision, July 9, 1952 


Academic degrees have for many years been recognized by educators and mem- 
bers of the public as conferred upon the recipient by a recognized college 
or institution of higher learning after successful completion of a required, 
approved course of study in specific subjects of learning. Such degrees are 
recognized by standard colleges and universities and accrediting organiza- 
tions as evidence of scholastic attainment. 


Where a corporation and a husband and wife, its officers, engaged in the inter- 
state sale and distribution of correspondence courses in various subjects of 
higher learning— 

{a) Made use of the word “college” in the corporate name, and represented 
thereby and through advertisements in religious periodicals, circulars, and 
eatalogs that their school was a college which maintained a faculty of 
competent scholars and adequate facilities, including buildings and a library 
for the instruction of students in subjects of higher learning ; 

The facts being that their said school was not a college as understood by the 
purchasing public and the educational field, but was essentially a corre- 
spondence school only; it owned no buildings or other real property and 
never had a permanent location; had practically no financial resources; 
and the library thereof was limited to some 800 to 900 books including text- 
books kept for sale to students; and 

(b) Represented falsely through offering to confer or conferring so-called aca- 
demic degrees, and through their aforesaid advertising, that their school 
was recognized by a standard accrediting organization, and that its credits 
and academic degrees were recognized by reputable accredited institutions of 
higher learning; 

The facts being that the “National Association of Christian Schools” referred to 
was not a recognized educational institution, and said purported academic 
degrees were of no academic value whatsoever ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public and thereby cause its purchase of their courses of 
instruction : 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


In the aforesaid proceeding, while the distribution of respondents’ courses of 
instruction appeared to have been discontinued about one year prior to 
the issuance of the complaint—though subsequent to the initiation of the 
preliminary investigation in the matter—it could only be concluded on 
the basis of the record that the corporate respondent was still in existence, 
and that it continued under the control of the aforesaid respondents, and 
the Commission was of the view that the public interest required issuance 
of an appropriate order to the end that the unfair acts and practices there- 
tofore engaged in by respondents might not be resumed. 


While ten other individuals were also joined in the complaint as respondents: 
in the instant matter, which alleged that they served in various capacities. 
with the corporate respondent, as members of its board of governors, ad- 
ministrative officials or teachers, and that in such connection they had par- 
ticipated in the formation of the corporate respondent’s policies and in the 
performance of the deceptive acts and practices engaged in: it appeared 
that no meetings of the Board were held, that in most instances said indi- 
viduals did not assume their respective positions, and that they did not 
share responsibility for the conduct of the enterprise or participate in 
formulating the policies which were adopted; and the charges of the com- 
plaint as to said individuals were accordingly dismissed. 


As respects the charge in the complaint that respondents had falsely represented 
that they operated a divinity school as that term is understood by the public 
and in educational circles, the Commission was of the opinion that such 
charge had not been sustained by the greater weight of the evidence and 
that its dismissal also was. warranted, since the evidence introduced into 
the record did not afford basis for the informed conclusion as to what im- 
pressions might be engendered among members of the purchasing public 
by the term “divinity school’. 


Before Mr. Henry P. Alden and Mr. William L. Pack, hearing 
examiners. 

Mr. William L. Pencke for the Commission. 

Erickson & Nygren, of Chicago, Ill., for Grace Sercomb. 

Mr. Harry I. Hannah, of Mattoon, Il., for Richard H. Crowder. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Bethany College 
and Divinity School, a corporation, and Carl M. Kilmer and Lulu M. 
Kilmer, individually, and as president and treasurer, and secretary 
and vice president, respectively, of said corporation, and William 
Potter, Grace Sercomb, Ted Victor Vorhees, J. Frederick Doering, 


BETHANY COLLEGE AND DIVINITY SCHOOL ET AL. 3 


1? i Complaint 


William Morgan Keller, Carl M. Kilmer, Jesse J. Coody, Richard H. 
Crowder, Merle P. Estabrooks, Edith C. Sheetz, and John W. Oliver, 
individually and as officers and members of the Board of Governors 
of said corporation, hereinafter referred to as respondents, have 
violated the provisions of the said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParacraPu 1. Respondent, Bethany College and Divinity School, 
also referred to herein as School, is a corporation not for profit, 
organized, existing and doing business under the laws of the State 
of Illinois, with its principal office and place of business located at 
123 Eighth Street, North, in the city of St. Petersburg and State of 
Florida; 

Carl M. Kilmer is President, Treasurer, Chairman of the Board 
of Directors, and Treasurer of the Board of Governors of said corpo- 
rate respondent, and is further designated Chairman of the Execu- 
tive Committee, Director of Home Study and Extension, and a mem- 
ber of the faculty of said school. Lulu M. Kilmer is Secretary, a 
Vice President and Assistant Treasurer, and is also designated a 
member of the Executive Committee and the Librarian of said school. 
Both respondents reside at 123 Eighth Street, North, St. Petersburg, 
Florida. 

William Potter, whose mailing address is Box 328, Carthage, Missis- 
sippi, is a Vice President and member of the Board of Governors; 
and is also designated Dean of the Department of Evangelism; 

Grace Sercomb, with her business address at 123 Eighth Street, 
North, St. Petersburg, Florida, is a member of the Board of Gov- 
ernors, and also designated Registrar and Dean of Women; 

Ted Victor Vorhees, residing at 209 Fourth Street, Monessen, 
Pennsylvania; J. Frederick Doering, residing at Morehead, Kentucky ; 
William Morgan Keller, residing at Pineville, Louisiana; Jesse J. 
Coody, residing at 2905 Lake Shore Drive, Shreveport, Louisiana; 
Richard H. Crowder, 3321 Western Avenue, Mattoon, Illinois; Merle 
P. Estabrooks, whose mailing address is Box 193, Corinna, Maine; 
Edith C. Sheetz, residing at 4723 South Lake Park, Chicago, Illinois; 
and John W. Oliver, residing at 621 Olive Street, North Little Rock, 
Arkansas, are members of the Board of Governors of said respondent 
School, and in addition, said Ted Victor Vorhees is a member of the 
faculty, said J. Frederick Doering, President of the Board of Gov- 
ernors, said William Morgan Keller, Secretary of the Board of Gov- 
ernors and a member of the faculty, and said Edith C. Sheetz, a 
member of the faculty of said school. 
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All of said individual respondents participate in the conduct, opera- 
tion and management of said Bethany College and Divinity School 
and in the formulation and determination of its policies in their re- 
spective capacities as officers, Board members and instructors as is 
hereinafter more fully shown. 

Par. 2. Said respondents are now and have been for more than 
one year last past, engaged in the sale and distribution in commerce 
between and among the various States of the United States.and in 
the District of Columbia, of courses of study and instruction in various 
subjects of higher learning, including foreign languages, mathematics, 
science, psychology, education, music, history, and numerous courses 
in theology, leading to bachelor’s, master’s and doctor’s degrees. Said 
courses of study are pursued mainly by correspondence through the 
medium of the United States mail but are also offered in residence. 
Respondents, during the time aforesaid, caused and do now cause their 
said courses of study and instruction and the degrees and diplomas 
conferred and awarded by them, to be transported from their said 
place of business in the State of Florida to purchasers thereof located 
in the several States of the United States other than the State of 
Florida. 

Par. 3. There is now, and has been at all times hereinafter men- 
tioned, a course of trade in said courses of study so sold and distributed 
by the respondents in commerce between the various States of the 
United States and the District of Columbia. 

Par. 4. A college, as generally understood in the educational field 
and by the general public, is an institution of higher learning, includ- 
ing subjects in the arts, sciences and professions, such as law, medicine, 
music, and theology, with adequate equipment in the form of build- 
ings, laboratories, libraries and dormitories for resident students and 
sufficient financial resources to operate and maintain such institution; 
with an adequate and competent resident faculty of learned persons 
qualified and trained to teach the respective subjects offered by such 
institution and possessing degrees from recognized universities and 
colleges. 

A degree is an academic rank recognized by colleges and universities 
having a reputable character as institutions of higher learning and 
which are so recognized and accredited by standard accrediting or- 
ganizations, and which degree conveys to the ordinary mind the idea 
of some collegiate, university or scholastic distinction. 

Par. 5. In the course and conduct of their business, as aforesaid, 
respondents by means of newspaper advertisements, catalogs and cir- 
culars, mailed to purchasers and prospective purchasers of their said 
courses of study, have made and are making many false, exaggerated, 
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misleading and deceptive statements and representations with respect 
to said School and the acceptance and recognition of its credits and 
degrees awarded by them. Typical of said representations, but not 
all inclusive, are the following advertisements, published in religious 
magazines, such as The Pulpit Digest, The Christian Century, and 


others: 
MINISTERS! TEACHERS! 


Approved courses in theology, teacher training, Christian education. Improve 
your work. Earn a college degree. Low cost, books furnished. D. Th., B. Th., 
M. A., B. Se. granted. Free catalogue. Bethany College and Divinity School. 

Excellent faculty, coeducational, graduate and under-graduate. Home Study 
Department open to those unable to enter residence classes. 1946-1947 Bulletin 
free. 

Graduate and Under-graduate work, excellent faculty, coeducational. De- 
partment of Home Study offers 330 subjects in 26 areas of instruction. 1946-1947 
Bulletin now ready. 

College and seminary levels, certificate courses. Home Study work for em- 
ployed persons at modest cost. 

In their 1946-1947 catalog or bulletin, distributed as aforesaid, 
respondents make many representations purporting to describe said 
School and its facilities and equipment. Among said representations 
are statements that the departments of instruction consist of residence 
and extension classes, a department of home study and the graduate 
division; that the scholastic year is divided into three quarters and 
a summer session, giving specific dates for registration and other 
activities; that the School is managed by four administrative officers, 
and a Board of Governors; that the institution consists of a Liberal 
Arts College and a Divinity School, administered by said Board of 
Governors of not less than nine qualified educators and ministers 
elected to the Board because of their special fitness for duties and 
responsibilities; that the work offered is of orthodox college level 
and in accordance with the standards set by recognized regional 
accrediting associations with reference to entrance requirements, 
faculty, text books and grading standards; that credits earned in 
other approved schools may be accepted toward advanced standing 
and students may transfer to other schools conditionally; that the 
faculty consists of ten or more qualified teachers, each possessing 
numerous degrees from various colleges and universities; that the 
college does not operate dormitories but will assist students in finding 
homes, a list of which will be kept in the office of the Registrar; that 
each new student in residence is required to pass a physical exami- 
nation by the college physician ; that the subjects offered in the Depart- 
ment of Home Study are the same that are taught in residence by the 
regular faculty and the same credit is given for work completed in 
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said department as for that completed in residence; that the Bachelor 
of Arts and Bachelor of Science degrees may be earned through home 
study in the College of Liberal Arts; and under-graduate degrees 
of Bachelor of Arts in Theology, Bachelor of Science, Bachelor of 
Theology and Bachelor of Religious Education may be earned in the 
Divinity School; and that the degrees of Bachelor of Divinity, Master 
of Arts, Master of Arts in Religion, Master of Arts in Christian 
Education, and Master of Sacred Theology and Doctor of Theology 
may be obtained in the Graduate Division of the Divinity School. 

In a circular distributed as aforesaid, respondents represented 
among other things that “all work is strictly on a proper level and 
is accredited by the National Association of Christian Schools.” 

Par. 6. By means of the foregoing representations and others of 
similar import not herein set out specifically, respondents represent 
and imply to the purchasing public: that they conduct and operate 
a college and divinity school as said terms are generally understood 
by the public and in educational circles; that under-graduate and 
graduate classes are conducted in many subjects of higher learning, 
including the arts and sciences, languages, music and theology, both 
in residence and by correspondence; that there is a resident faculty 
of qualified professional men carefully selected and competent to 
teach the subjects in their respective fields; that adequate class rooms, 
buildings and libraries are maintained; that the scholastic year is 
divided into quarters and sessions, with fixed dates therefor; that 
resident students are examined by the college physician as part of 
their entrance requirements; that the credits of said School are 
accepted at full value by many universities and colleges; that the 
School is recognized by a standard accrediting organization, and 
that it in turn recognizes credits from other accepted and recognized 
schools; that said school’s general educational standards are high 
and comparable to the standards of recognized institutions of higher 
learning; that said school is operated by administrative officers and a 
Board of Governors, the members of which, together with the mem- 
bers of the faculty, devote part or all of their time to the work of 
said school, and that its academic degrees are recognized by reputable 
accredited educational institutions of higher learning. 

Par. 7. In truth and in fact all of the foregoing statements, repre- 
sentations and implications are grossly deceptive, false and mislead- 
ing. The business operated by respondents is not that of an insti- 
tution of higher learning. The school conducted by respondents is 
neither a college nor a divinity school or seminary, as said terms are 


generally understood by members of the public and the educational 
world. 
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Respondents have none of the facilities, equipment and faculty 
hereinabove described. Their business is operated in two small 
rooms in a one-story building in St. Petersburg, Florida, part of one 
of said rooms also being used as living quarters for respondents Carl 
M. Kilmer and Lulu M. Kilmer. There are no laboratories and no 
libraries consisting of text books, scientific journals or other material 
necessary or adequate for the study of the numerous subjects offered. 
Respondent Carl M. Kilmer maintains a small collection of books 
which constitute the library and stock of books for sale, both being 
wholly inadequate for use in the proper teaching and study of the 
many subjects offered by respondents. 

Neither said administrative officers nor said Board of Governors 
function to administer the affairs of an educational institution. Re- 
spondents Carl M. Kilmer and his wife, Lulu M. Kilmer, are the only 
individuals devoting all of their time to the operation of said busi- 
ness. None of the other persons named as administrative officers and 
members of the Board of Governors have taken any active part what- 
ever in the management or operation of said school, nor have they 
ever attended any meeting. With the exception of respondent Grace 
Sercomb, they are located in various States other than the State of 
Florida, and have never visited the place of business operated by 
respondents Carl M. and Lulu M. Kilmer. Their participation in 
the formulation and determination of the policies and practices of said 
school is as follows: 

Respondent Grace Sercomb, designated as Dean of Women, has 
performed none of the work which usually devolves on a Dean of 
a department in a college, her activities consisting of coaching a few 
high school students. 

Respondent J. Frederick Doering, described in respondents’ said 
catalog as President of the Board of Governors, discussed the policies 
of the school on two occasions and advised as to location, fund raising, 
accreditation and a suitable staff of personnel with respondent Carl 
M. Kilmer on the latter’s visit to Morehead, Kentucky. 

Respondent William Morgan Keller, designated the Secretary of 
the Board of Governors, and teacher of music, has never performed 
any services nor met with the Board. He participated in the affairs 
of the school by preparing an outline for a music course; and was 
given an honorary degree of Doctor of Music. 

Respondent Jesse J. Coody became a member of said Board of 
Governors while said school was located in Rodessa, Louisiana, where 
he attended several meetings of said Board. 

Respondent Richard H. Crowder, since his appointment to the 
Board of Governors, performed no duties as member of said Board. 
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Respondent Merle P. Estabrooks originally enrolled as a student in 
said school in December 1945, received the honorary degree of Doctor 
of Divinity in August 1946, interested himself in enrolling students 
and caused some members of his church to make contributions to said 
school. He has been advised of all items of business and proposed 
changes of policy, and has been consulted regarding these matters by 
mail. 

Respondent Edith C. Sheetz, through correspondence, made sugges- 
tions as to certain methods and means regarding a few items, planned 
courses in psychology and wrote teaching outlines, but has taught no 
subjects. 

Respondent Ted Victor Vorhees contributed to the advertising rep- 
resentations made by said school by means of a testimonial letter. 

By authorizing the publication of their names as members of the 
Board of Governors of said school, said individual respondents repre- 
sent and imply to the purchasing public that they actively participate 
in the management and administration of the affairs of a resident 
school, when in truth and in fact said respondents live in States other 
than the State of Florida, and are taking no part whatever in the 
operation of said school since its establishment in St. Petersburg, 
Florida. 

Respondents’ school is not equipped to teach the numerous subjects 
offered for under-graduate and graduate work as represented in its 
catalog. With the exception of respondent Grace Sercomb, the mem- 
bers of its faculty are not resident teachers, but reside in places other 
than the State of Florida. Although said school has numerous cor- 
respondence students, said faculty members, with the exception of one 
or two instances, have never participated in any correspondence work; 
none of them has ever taught at respondents’ school, and a number of 
them are engaged in pursuits other than teaching. While all of them 
appear to possess degrees from reputable institutions of learning, a 
number of them are listed in said catalog as possessing degrees from 
schools which are not recognized as reputable accredited institutions 
of higher learning; none of them are qualified to teach postgraduate 
subjects or to teach candidates for doctorates; and none of said in- 
structors receive any compensation as regular faculty members but are 
paid on a commission basis. 

There are no financial resources to operate and maintain a college. 

In truth and in fact respondents’ educational standards are not suffi- 
cient to satisfy the minimum requirements of any standard accepted 
college or seminary. The degrees awarded by said school are not 
recognized by any accepted educational institution or accrediting 
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agency. ‘The representations that respondents recognize credits and 
work done in “other approved institutions” is grossly misleading as 
implying that said school is itself recognized and accredited, when 
such is not the fact. 

Par. 8. Academic degrees as defined in Paragraph Four hereof 
are conferred by duly authorized accredited and recognized educational] 
institutions of higher learning as evidence and in recognition of 
prescribed scholastic attainments by students of said institutions 
and unless so earned and conferred they do not constitute degrees in 
the accepted meaning of said’ term and are of no meaning and effect 
whatever. 

Honorary degrees are degrees conferred by said recognized insti- 
tutions of higher learning upon individuals who have performed some 
outstanding service or achieved renown in some field of endeavor. 

The practice of designating academic degrees by the use of letters 
or abbreviations, such as B. S. for Bachelor of Science, M. A. for 
Master of Arts, D. D. for Doctor of Divinity, has for many years 
been recognized by educators and members of the public as evidence 
that the person whose name is followed by such letters possesses a 
degree conferred upon him by a recognized college or university after 
successful completion of a required and well-established course of 
study in specific subjects of learning. Such degrees are recognized 
by reputable standard colleges and universities and accrediting organi- 
zations as evidence of such scholastic attainments. 

While respondents’ school is organized .as a corporation not for 
profit, its purpose being “educational, including the preparation of 
persons for the ministry and other work in the church,” there is in 
fact no relation between the granting of a charter to said school and 
the recognition of degrees issued by it; and the academic degrees so 
issued are not recognized for the reasons hereinabove set forth, and do 
not constitute degrees in the accepted meaning of said term. The 
honorary degrees issued by respondents were conferred upon persons 
who have merited no distinction by reason of outstanding service or 
achievement. \ Respondents in using said well-known and recognized 
abbreviations to designate academic degrees falsely represent and 
imply that said degrees are duly earned, accepted, recognized and 
accredited as aforesaid when such is not the fact. 

The representation that said school is accredited by the National 
Association of Christian Schools is grossly misleading. Said asso- 
ciation itself is not a standard recognized association of Christian or 
theological schools, and is not an accrediting organization in any sense 
of that term. 
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Par. 9. The use of the terms college, seminary, departments of 
instruction and divinity school; the descriptions of a collegiate calen- 
dar, administrative officers, governing boards, the faculty, entrance 
requirements for resident students, library facilities and methods of 
accreditation; and the granting and conferring of academic and 
honorary degrees, all represent and imply the existence of a large and 
substantial institution of higher learning devoted to the teaching of 
numerous subjects in the arts, sciences, and theology by a qualified, 
resident faculty and managed by experienced administrators. 

In truth and in fact, said school is not a college or institution of 
higher learning but a correspondence school. ; 
Par. 10. Each and all of the false, deceptive, exaggerated and 
misleading statements and representations made by the respondents, 
as hereinabove set forth, are calculated to, and do have a tendency 
and capacity to mislead a substantial portion of the purchasing pub- 
lic into the erroneous and mistaken belief that said statements and 
representations of respondents are true; and as a direct consequence 
of such erroneous and mistaken beliefs, induced by the aforesaid ac- 
tions and representations of respondents, a substantial number of 
the public has purchased respondents’ courses of instruction and 

accepted degrees. 

Par. 11. The aforesaid acts and practices of respondents are all to 
the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


Report, FINpINGs As To THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 28, 1948, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of that Act. After the filing of their separate answers by cer- 
tain of the respondents, testimony and other evidence in support of 
and in opposition to the allegations of the complaint were introduced 
before a hearing examiner of the Commission theretofore designated 
by it to act in this proceeding, and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the complaint, the answers thereto, testimony and 
other evidence, recommended decision of the hearing examiner there- 
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tofore duly designated by the Commission to act in the place and 
stead of the hearing examiner originally designated, and brief of 
counsel supporting the complaint (respondents having filed no brief 
and oral argument not having been requested) ; and the Commission, 
having duly considered the matter and being fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


Paracarary 1. Respondent Bethany College and Divinity School is 
a corporation organized and existing under the laws of the State of 
Illinois. The office and principal place of business from which corpo- 
rate respondent’s affairs were last conducted prior to the institution 
of this proceeding was at 123 Eighth Street, North, St. Petersburg, 
Florida. 

At all the times mentioned herein, respondent Carl M. Kilmer has 
been president, treasurer and chairman of the board of directors of 
the corporate respondent, and respondent Lulu M. Kilmer, his wife, 
has been secretary and assistant treasurer of the respondent corpora- 
tion. These individuals were two of the three incorporators of the 
school and at all times since its incorporation have been in active 
charge and control of its operations, in the formulation of its policies 
and in the direction of its business practices. Unless otherwise indi- 
cated, the term respondents, as used hereinafter, designates respondent 
Bethany College and Divinity School, respondent Carl M. Kilmer, and 
respondent Lulu M. Kilmer. 

Par, 2. Respondents have conducted a school and have engaged in 
the sale and distribution of courses of study and instruction in various 
subjects of higher learning, such courses having been pursued by 
students almost entirely through correspondence. Respondents have 
caused their courses of study and instruction, when sold, to be trans- 
ported from their place of business first located in the State of Louisi- 

ana and later in the State of Florida to purchasers located in various 

other States of the United States. At all times during which such 
courses of home study were being distributed and sold, respondents 
have maintained a course of trade therein in commerce among and 
between the various States of the United States. 

Par. 8. In the course and conduct of their business, respondents 
have advertised the school by means of advertisements inserted in 
religious periodicals and also by means of circulars and catalogs dis- 
tributed among prospective purchasers of courses of instruction. 
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Among the statements appearing in such advertisements were the 


following : 
MINISTERS ! TEACHERS! 


Approved courses in Theology, Teacher Training, Christian Education. Im- 
piove your work. Earn a college degree. Low cost, books furnished. D. Th., 
B. Th., M. A., B. SC. granted. Free catalog. Bethany College & Divinity School. 

An inter-denominational college fully chartered and perpetually incorporated 
under the laws of the State of Illinois. Graduate work offered through HOME 
STUDY leads to the degrees B. S. Th., Th. M., A. M., and Th. D. This Bulletin 
is especially directed to pastors and other Christian workers who must com- 
plete their education through home study. Our work is accredited by the Na- 
tional Association of Christian Schools. * * * Credits earned in other ap- 
proved schools will be accepted by us at full value. 

Excellent faculty, co-educational, graduate and undergraduate. Home Study 
department open to those unable to enter residence classes. 1946-1947 Bulletin 
free. 

Work offered is of orthodox college level and in accordance with the standards 
set by recognized regional accrediting associations with reference to entrance 
requirements and prerequisites, faculty training and qualifications, textbooks, 
and grading standards. 


Par. 4. Through the use of the foregoing statements and others of 
similar import, respondents have represented directly or by implica- 
tion that their school is a college maintaining a faculty of competent 
scholars and adequate facilities, including buildings and a library 
for the instruction of students in subjects of higher learning, as the 
term college is understood by the purchasing public and in the educa- 
tional field; that respondents’ school is recognized by a standard 
accrediting organization and that its credits and academic degrees are 
recognized by reputable accredited institutions of higher learning. 

Par. 5. Respondent’s school was incorporated in 1944 under the laws 
of the State of Illinois, the location of the school being given in the 
articles of incorporation as Mt. Carmel, [llinois. No school was ever 
organized at Mt. Carmel but steps were taken toward the organization 
and operation of a school late in 1945 after respondents Carl M. 
Kilmer and Mrs. Lulu M. Kilmer had moved to Baton Rouge, Louisi- 
ana. During their residence. there, respondents began to issue and 
sell some correspondence courses of study. The school had no build- 
ing of its own and a small dwelling house served as the school as well 
as a residence for Mr. and Mrs. Kilmer. After remaining in Baton 
Rouge some four months, respondents Carl M. Kilmer and Mrs. Lulu 
M. Kilmer moved to Shreveport, Louisiana, and there used some rooms 
in a church as headquarters for the school. About one year later they 
moved to St. Petersburg, Florida, where they hoped to acquire a build- 
ing. A catalog promoting the school was issued when it appeared that 
a lease on a hotel building would be secured, but this transaction was 
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not completed. When these plans failed to materialize, sales of courses 
of study through correspondence continued for a brief period but 
operations of the enterprise were discontinued in July 1947 and the 
respondent individuals departed from St. Petersburg. 

Practically all of the instruction carried on by the school was by 
correspondence, there being almost no resident students. For a brief 
period there were a few students receiving resident instruction but 
this, however, was limited to fewer than a half-dozen subjects. When- 
ever a student enrolled for a course of study by correspondence, his 
name was referred to one of several instructors listed as faculty mem- 
bers, all of whom with the exception of respondent Carl M. Kilmer 
and one other person were located in places other than St. Petersburg, 
Florida, and from that time on the student’s contact was almost 
entirely with that instructor. None of the instructors to whom stu- 
dents were referred received any regular compensation but received 
a percentage of the tuition fees paid by students. 

As indicated above, the school has never owned any buildings or 
other real property and has never had a permanent location. It has 
had practically no financial resources. Its library has consisted of 
some 800 to 900 books, including textbooks kept on hand for sale to 
students. 

Par. 6. Respondent Bethany College and Divinity School is char- 
tered under the “General Not For Profit Act” of the State of Illinois. 
In addition to other corporate offices held by them, as mentioned here- 
inbefore, the respondent individuals have comprised the corporation’s 
executive committee to which plenary powers in the operation and 
management of the enterprise were delegated at the outset under a 
resolution adopted by the board of directors. The corporate by-laws 
contain an acknowledgment that all assets had been derived from Mr. 
and Mrs. Kilmer, provide for priority in their favor upon any dis- 
tribution of assets in the event of dissolution, and make provision for 
payment of compensation to Mrs. Kilmer for her future services in 
conducting the corporate affairs. 

For respondent Carl M. Kilmer, compensation for future services as 
an officer, director or faculty member, over and above travelling ex- 
penses and rent, was set under the by-laws, as originally adopted, at 
$3,000 per annum for the years 1944, 1945 and 1946, and at $4,000 for 
the years 1947, 1948 and 1949, and it was further provided that for 
the year 1950 and succeeding years his salary would be fixed by the 
executive committee or by the board of directors at each annual meet- 
ing, but in no case should the amount be less than $5,000 per year. At 
all times since the incorporation of Bethany College and Divinity 
School its affairs were controlled by respondents Carl M. Kilmer and 
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Lulu M. Kilmer and it has served as the instrumentality under which 
they have engaged commercially in the sale of courses of home study 
and other courses. 

The record in this proceeding establishes beyond question that re- 
spondents’ school has fallen far short of meeting the minimum require- 
ments for an institution of higher learning. The school was not a 
college but was essentially a correspondence school only. It was not 
an accredited institution and its work or credits were not and could 
not have been recognized by any reputable educational institution. 
The “National Association of Christian Schools” referred to in the 
advertising as having accredited the school is not a recognized ac- 
crediting association. 

The purported academic degrees issued by the school were without 
any academic value whatsoever and none would have any recognition 
in the educational field. Academic degrees have for many years been 
recognized by educators and members of the public as evidence that 
the recipient possesses a degree conferred upon him by a recognized 
college or institution of higher learning after successful completion of 
a required, approved course of study in specific subjects of learning. 
Such degrees are recognized by standard colleges and universities and 
accrediting organizations as evidence of scholastic attainment. The 
offer by respondents to grant and confer an academic degree in and 
of itself constitutes a false representation that such degree is accepted, 
recognized and accredited by accredited institutions of higher learn- 
ing. 

Par. 7. The acts and practices of respondents as set forth above, 
including the use of the word “college” to describe respondents’ school, 
and the issuance of purported academic degrees, had the tendency and 
capacity to mislead and deceive a substantial portion of the purchas- 
ing public and to cause such portion of the public to purchase re- 
spondents’ courses of instruction as a result of the erroneous and 
mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondents as found hereinbefore 
are all to the prejudice of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. Upon the basis of the record 
in this case, it can only be concluded that the corporate respondent 
is still in existence and that it continues under the control of respond- 
ents Carl M. Kilmer and Lulu M. Kilmer. Although the distribution 
of respondents’ courses of instruction appears to have been discon- 
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tinued approximately one year prior to the issuance of the complaint 
herein, which date was subsequent however to the initiation of the 
preliminary investigation which led to the institution of this pro- 
ceeding, the Commission is of the view that the public interest re- 
quires issuance here of an appropriate order to the end that the use 
of the unfair and deceptive acts and practices heretofore engaged 
in by respondents be not resumed. 

Named also in the complaint as respondents in this proceeding 
were William Potter, Grace Sercomb, Ted Victor Vorhees, J. Fred- 
erick Doering, William Morgan Keller, Jesse J. Coody, Richard H. 
Crowder, Merle P. Estabrooks, Edith C. Sheetz, and John W. Oliver. 
It is alleged therein that these individuals were designated to serve in 
various capacities with the corporate respondent either as members 
of its board of governors, as administrative officials or as teachers and 
that, in such connection, they have participated in the formulation 
of corporate respondent’s policies and in the performance of the de- 
ceptive acts and practices engaged in. No meetings of the board 
were held, in most instances they did not assume their respective 
positions, and it appears from the record that these individuals have 
not shared responsibility for the conduct of the enterprise or par- 
ticipated in formulating the policies which were adopted. The 
charges of the complaint pertaining to these respondents are accord- 
ingly being dismissed. 

It is additionally charged in the complaint that respondents have 
falsely represented that they operate a divinity school, as that term 
is understood by the public and in educational circles. Inasmuch as 
the evidence introduced into the record does not afford basis for the 
informed conclusion as to what impressions may be engendered among 
members of the purchasing public by the term divinity school, the 
Commission is of the opinion that this charge of the complaint has 
not been sustained by the greater weight of the evidence and that 
dismissal thereof also is warranted. 


ORDER TO. CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers thereto, 
testimony and other evidence taken before a hearing examiner 
of the Commission theretofore duly designated by it, the recommended 
decision of the substitute hearing examiner duly designated to act 
in the place and stead of the original hearing examiner, and brief 
of counsel supporting the complaint (respondents having filed no 
brief and oral argument not having been requested) ; and the Com- 


16 FEDERAL TRADE COMMISSION DECISIONS 
Order 49 F.T.C. 


mission having made its findings as to the facts and its conclusion 
that the respondents there designated have violated the provisions 
of the Federal Trade Commission Act: 

It is ordered, That respondents Bethany College and Divinity 
School, a corporation, and its officers, and Carl M. Kilmer and Lulu 
M. Kilmer, individually and as officers of said corporation, and said 
respondents’ agents, representatives and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of respondents’ courses of study 
and instruction, do forthwith cease and desist from: 

(1) Using the word “college” or any word of similar import as a 
part of said corporation’s corporate or trade name or otherwise repre- 
senting, directly or by implication, that respondents’ enterprise is a 
college or institution of higher learning. 

(2) Representing, directly or by implication, that respondents’ 
school is recognized by any standard or accepted accrediting organiza- 
tion or is an accredited educational institution. 

(3) Representing, by offering to grant or to confer or through 
conferring any so-called academic degrees, or by any other means, 
that respondents’ degrees are accepted, recognized or accredited by 
accredited institutions of higher learning. 

It is further ordered, That the complaint herein be, and it hereby 
is, dismissed as to respondents William Potter, Grace Sercomb, Ted 
Victor Vorhees, J. Frederick Doering, William Morgan Keller, Jesse 
J. Coody, Richard H. Crowder, Merle P. Estabrooks, Edith C. Sheetz, 
and John W. Oliver. 

It is further ordered, That the charges of the complaint pertaining 
to advertising statements which have identified respondents’ enter- 
prise as a divinity school be, and the same hereby are, dismissed. 

It is further ordered, That respondents, Bethany College and 
Divinity School, a corporation, Carl M. Kilmer and Lulu M. Kilmer, 
shall, within sixty (60) days after service upon them of this order, 
file ah the Commission a report in writing setting forth in detail 
the manner and form in which they have éomplied with this order. 
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Complaint 


In Toe Marrer oF 


MARTIN KORS, DOING BUSINESS AS CHICAGO NOVELTY 
SALES COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5660. Complaint, June 1, 1949—Decision, July 9, 1952 


Where an individual engaged in the interstate sale and distribution of watches, 
jewelry, fountain pens, knives, and novelties; and of devices commonly 
known as push ecards and punchboards, which, bearing explanatory legends 
or space therefor, were designed for and used only in combination with 
other merchandise in the sale thereof by ultimate purchasers by lot or 
chance under plans whereby customers who, by chance selected certain 
specified numbers, receives articles of merchandise without additional cost 
at much less than their normal retail price and others received nothing for 
their money other than the privilege of a push or punch— 

(a) Sold and distributed such devices to dealers who made up assortments of 
candy, cigarettes, clocks, razors, cosmetics, clothing and other articles along 
with said devices, which were exposed and sold by the direct or indirect retail 
purchasers to the purchasing public by means thereof ; and 

(6) Sold assortments of merchandise packed and assembled with punchboards 
directly or indirectly to retail dealers by whom they were exposed and sold 
to the purchasing public through the use of the aforesaid punchboards; and 

Thereby supplied to and placed in the hands of others the means of conducting 
lotteries, games of chance, or gift enterprises in the sale or distribution 
of merchandise, in contravention of an established public policy of the 
United States Government; and assisted and participated in the violation 
thereof; 

With the result that many persons were attracted by the element of chance 
involved therein and were thereby induced to buy merchandise thus sold, 
and gambling among members of the public was encouraged: ‘ 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair acts and 


practices in commerce. 


~ Before Mr. Abner E. Lipscomb, hearing examiner. 
Mr. J. W. Brookfield, Jr., for the Commission. 
Mr. John F. Reynolds, of Portland, Oreg., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Martin Kors, an 
individual, trading as Chicago Novelty Sales Company, hereinafter 
referred to as respondent has violated provisions of said Act and it 
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appearing to the Commission that a proceeding by it in regard thereto 
would be in the public interest hereby issues its complaint by stating 
its charges in that respect as follows: 


COUNT I 


Paracrary 1. Respondent Martin Kors in an individual, trading 
and doing business as Chicago Novelty Sales Company with his office 
and principal place of business located at 1221 5S. W. Washington 
Street, in the city of Portland, Oregon. Respondent is now, and for 
more than three years last past has been engaged in the sale and 
distribution of devices commonly known as push cards and punch- 
boards and in the sale and distribution of said devices to dealers in 
various articles of merchandise in commerce between and among the 
various States of the United States and in the District of Columbia, 
and to dealers located in the various States of the United States. 

Respondent causes and has caused said devices, when sold to be 
transported from his place of business in the State of Oregon to pur- 
chasers thereof at their points of location in the various States of the 
United State and in the District of Columbia. There is now and has 
been for more than three years Jast past a course of trade in such 
devices by said respondent in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his said business as described 
in Paragraph One hereof, respondent sells and distributes, and has 
sold and distributed, to said dealers in merchandise, push cards and 
punchboards so prepared and arranged as to involve games of chance, 
gift enterprises or lottery schemes when used in making sales of mer- 
chandise to the consuming public. Respondent sells and distributes, 
and has sold and distributed many kinds of push cards and punch- 
boards, but all of said devices involve the same chance or lottery 
features when used in connection with the sale or distribution of 
merchandise and vary only in detail. 

Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or dis- 
tribution of various specified articles of merchandise. The prices of 
the sales on said push cards and punchboards vary in accordance with 
the individual device. Each purchaser is entitled to one punch or push 
from the push card or punchboard, and when a push or punch is 
made a dise or printed slip is separated from the push card or punch- 
board and a number is disclosed. The numbers are effectively con- 
cealed from the purchasers and prospective purchasers until a 
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selection has been made and the push or punch completed. Certain 
specified numbers entitle purchasers to designated articles of mer- 
chandise. Persons securing lucky or winning numbers receive ar- 
ticles of merchandise without additional cost. at prices which are 
vmuch. less than the normal retail price of said articles of merchandise. 
Persons who do not secure such lucky or winning numbers receive 
nothing for their money other than the privilege of making a push or 
punch from said card or board. The articles of merchandise are thus 
distributed to the consuming or purchasing public wholly by lot or 
chance. 

Others of said push card and punchboard devices have no instruc- 

tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place 
instructions or legends which have the same import and meaning as 
the instructions or legends placed by the respondents on said push card 
and punchboard devices first hereinabove described. The only use 
to be made of said push card and punchboard devices and the only 
manner in which they are used, by the ultimate purchasers thereof, 
is in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance as hereinabove alleged. 
-- Par. 8. Many persons, firms and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, 
razors, cosmetics, clothing, and other articles of merchandise in com- 
merce between and among the various States of the United States 
and in the District of Columbia, purchase and have purchased re- 
spondent’s said push card and punchboard devices, and pack and 
assemble, and have packed and assembled, assortments comprised of 
various articles of merchandise together with said push cards and 
punchboard devices. Retail dealers who have purchased said assort- 
ments either directly or indirectly have exposed the same to the 
purchasing public and have sold or distributed said articles of mer- 
chandise by means of said push cards and punchboards in accordance 
with the sales-plan as described in Paragraph Two hereof. Because 
of the element of chance involved in connection with the sale and 
distribution of said merchandise by means of said push cards and 
pun¢hboards, many members of the purchasing public have been in- 
duced to trade or deal with retail dealers selling or distributing said 
merchandise by means thereof. Asa result thereof many retail deal- 
ers have been induced to deal with or trade with manufacturers, 
wholesale dealers and jobbers who sell and distribute said merchandise 
together with said devices. 


20 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 49 F.T.C. 


Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a practice 
which is contrary to an established public policy of the Government 
of the United States and in violation of criminal laws, and constitutes 
unfair acts and practices in said commerce. 

The sale or distribution of said push card and punchboard devices 
by respondent as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance or 
gift enterprise in the sale or distribution of their merchandise. The 
respondent thus supplies to, and places in the hands of, said persons, 
firms and corporations the means of, and instrumentalities for, en- 
gaging in unfair acts and practices within the intent and meaning 
of the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondent as herein- 
above alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


COUNT II 


Paracrapu 1. Respondent Martin Kors is an individual trading and 
doing business as Chicago Novelty Sales Company with his office 
and principal place of business located at 1221 S. W. Washington 
Street, in the city of Portland, Oregon. Respondent is now and for 
more than 3 years last past has been engaged in the sale and distribu- 
tion of watches, jewelry, fountain pens, knives, novelties and other 
articles of merchandise and has caused said merchandise when sold 
to be transported from his place of business in the city of Portland, 
Oregon to purchasers thereof at their respective points of location in 
the various States of the United States other than Oregon and in the 
District of Columbia. There is now and has been for more than three 
years last past a course of trade by respondent in such merchandise in 
commerce between and among various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of his business as described in 
Paragraph One hereof, respondent sells and has sold to dealers certain 
assortments of merchandise so packed and assembled as to involve the 
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use of a game of chance, gift enterprise or lottery schemes when said 
merchandise is sold and distributed to the purchasing public. 

Said assortments include a number of articles of merchandise and a 
punchboard. The punchboard has printed on the face thereof a legend 
or instructions that explain the manner in which the said device is to be 
used or may be used in the sale or distribution of the various specified 
articles of merchandise. The prices of the sales of punches on said 
punchboards vary in accordance with the individual device. Each 
purchase entitles the purchaser to one punch from the board and when 
a punch is made a printed slip is separated from the punchboard and a 
number disclosed. The numbers are effectively concealed from pur- 
chasers and prospective purchasers until a selection has been made and 
the punch completed. Certain specified numbers entitle the purchaser 
thereof to receive a designated article of merchandise. Persons punch- 
ing a lucky or winning number receive an article of merchandise at a 
price much less than the normal retail price of said article. Persons 
who do not punch a lucky or winning number receive nothing for their 
money other than the privilege of making a punch from said board. 
‘The articles of merchandise are thus distributed to the consuming or 
purchasing public solely by lot or chance. 

Respondent has sold and distributed numerous assortments of mer- 
chandise and punchboards, all of which are distributed by the dealer to 
the purchasing public as above described and such assortments vary 
only in detail as to the individual items of merchandise, the number of 
punches on the board and the price of each punch, the plans of all of 
said boards and assortments being similar to the one hereinabove 
described. 

Par. 3. Retail dealers who purchase respondent’s punchboards and 
merchandise assortments directly or indirectly expose and sell mer- 
chandise to the purchasing public in accordance with the sales plans 
above described. Respondent thus supplies and places in the hands of 
others the means of conducting lotteries or games of chance in the sale 
of their products in accordance with the sales plans hereinabove set: 
forth. The use by respondent of said sales plan or method in the sale 
of his merchandise, and the sale of said merchandise by and through 
the use thereof and by the aid of said sales plans or methods, is a 
practice which is contrary to an established public policy of the 
Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much less 
than the normal retail price thereof. Many persons are attracted by 
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said sales plans or methods used by respondent and the element of 
chance involved therein and thereby are induced to buy and sell 
respondent’s merchandise. 

The use by respondent of a sales plan or method involving distribu- 
tion of merchandise by means of chance, lottery or gift enterprise is 
contrary to the public interest and constitutes unfair acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 5. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Report, FInprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 1, 1949, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Martin Kors, an individual, charging him with the use of unfair acts 
and practices in commerce in violation of the provisions of that Act. 
No answer having been filed to said complaint within the time per- 
mitted under the Commission’s Rules of Practice, a hearing was held 
at which testimony and other evidence in support of the allegations of 
the complaint were introduced before a hearing examiner of the Com- 
mission theretofore duly designated by it. Thereafter, upon motion 
of counsel for respondent, the hearing examiner permitted respondent 
to file his answer to said complaint. Said answer, which was filed sub- 
ject to the condition that the Commission take no action herein until 
its final determination of the matter of Superior Products Company, 
Inc., Docket No. 5561, admits all of the material allegations of fact in 
said complaint, waives all intervening procedure, including the filing 
of a recommended decision by the hearing examiner, but specifically 
reserves the right of appeal from any decision entered by the Commis- 
sion herein. Upon a joint motion of counsel supporting the complaint 
and counsel for respondent, all of the testimony taken herein was 
stricken from the record by the hearing examiner. Thereafter, this 
proceeding regularly came on for final hearing before the Commission 
upon the aforesaid complaint and answer (the Commission in the 
meantime having issued its order to cease and desist in the matter of 
Superior Products Company, Inc.) ; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


CHICAGO NOVELTY SALES CO. 23 
lir4 3 Findings 
FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent Martin Kors is an individual trading and 
doing business as Chicago Novelty Sales Company, with his office and 
principal place of business located at 1221 S. W. Washington Street, 
Portland, Oregon. Respondent for more than five years last past has 
been engaged in the sale and distribution of watches, jewelry, foun- 
tain pens, knives, novelties and of devices commonly known as push 
cards and punchboards. 

Respondent has caused said merchandise and devices, when sold, 
to be transported from his place of business in the State of Oregon 
to purchasers thereof at their respective locations in the various other 
States of the United States and in the District of Columbia. There 
has been for more than five years last past a course of trade in said 
merchandise and said devices by said respondent between and among 
the various States of the United States and in the District of Columbia. 

Respondent has sold and distributed push cards and punchboards 
in the manner above described to dealers in various other articles of 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia, and to dealers 
located in the various States of the United States. 

Par. 2. In the course and conduct of his business as above described, 
respondent sells and distributes to said dealers in merchandise, push 
cards and punchboards so prepared and arranged as to involve games 
of chance, gift enterprises or lottery schemes when used in making 
sales of merchandise to the consuming public. Respondent sells and 
distributes many kinds of push cards and punchboards, but all of said 
devices involve the same chance or lottery features when used in 
connection with the sale or distribution of merchandise and vary only 
in detail. 

Many of said push cards and punchboards have printed on the 
faces thereof certain legends or instructions that explain the manner 
in which said devices are to be used or may be used in the sale or 
distribution of various specified articles of merchandise. The prices 
of the sales on said push cards and punchboards vary in accordance 
with the individual device. Each purchaser is entitled to one push 
or punch from the push card or punchboard, and when a push or 
punch is made a disc or printed slip is separated from the push card 
or punchboard and a number is disclosed. ‘The numbers are effectively 
concealed from the purchasers and prospective purchasers until a 
selection has been made and the push or punch completed. Certain 
specified numbers entitle purchasers to designated articles of mer- 
chandise. Persons securing lucky or winning numbers receive articles 
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of merchandise without additional cost at prices which are much less 
than the normal retail price of said articles of merchandise. Persons 
who do not secure such lucky or winning numbers receive nothing for 
their money other than the privilege of making a push or punch from 
said card or board. The articles of merchandise are thus distributed 
to the consuming or purchasing public wholly by lot or chance. 

_ Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place in- 
structions or legends which have the same import and meaning as 
the instructions or legends placed by the respondent on said push card 
and punchboard devices first hereinabove described. The only use to 
be made of said push card and punchboard devices, and the only 
manner in which they are used, by the ultimate purchasers thereof, 
is in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance. 

Many persons, firms and corporations who sell and distribute candy, 
cigarettes, clocks, razors, cosmetics, clothing, and other articles of 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia, purchase respond- 
ent’s said push card and punchboard devices, and pack and assemble 
assortments comprised of various articles of merchandise together 
with said push cards and punchboard devices. These assortments are 
sold directly or indirectly to retail dealers who expose them to the pur- 
chasing public and sell and distribute said articles of merchandise to 
the public by means of the push cards or punchboards. 

Par. 3. In addition to selling push cards and punchboards as sepa- 
rate items, as hereinabove described, respondent in the course and 
conduct of his said business sells other articles of merchandise packed 
with a punchboard and assembled in such a manner as to provide a 
means by which said merchandise can be sold and distributed to the 
purchasing public by means of a game of chance, gift enterprise or 
lottery scheme. The punchboards so included have printed on them 
instructions that explain the manner in which they may be used in the 
sale and distribution of the merchandise with which they are packed. 
These punchboards, which are operated in the same manner as those 
described hereinabove, are so designed that the articles of merchandise 
sold and distributed through the use thereof are sold and distributed 
solely by lot or chance. 

Respondent has sold and distributed numerous assortments of mer- 
chandise and punchboards, which assortments vary only in detail as 
to the individual items of merchandise, the number of punches on the 
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board and the price of each punch. These assortments are sold 
directly or indirectly to retail dealers who expose them to the pur- 
chasing public and sell and distribute said merchandise to the public 
by means of punchboards in the manner above described. 

Par. 4. By means of the sale of said push cards and punchboards 
separately and by means of the sale of said assortments of merchan- 
dise packed with punchboards, respondent supplies to and places in 
the hands of others the means of conducting lotteries, games of chance 
or gift enterprises in the sale or distribution of merchandise. The 
sale of merchandise by the use of a lottery, game of chance or gift 
enterprise provides the purchasing public with a chance to procure the 
merchandise at prices much less than the normal retail price thereof. 
Many persons are attracted by the element of chance involved therein 
and are induced to buy merchandise sold in this manner. The sale 
of merchandise in this manner encourages gambling among members 
of the public and is a practice which is in contravention of an estab- 
lished public policy of the Government of the United States and this 
respondent by supplying such means of selling merchandise through 
lotteries, games of chance or gift enterprises in this manner assisted 
and participated in the violation of said policy. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and respondent’s answer 
admitting all of the material allegations of fact therein and waiving 
all intervening procedure, and the Commission having made its find- 
ings as to the facts and its conclusion that the respondent has violated 
the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Martin Kors, individually, and 
trading under the name Chicago Novelty Sales Company or trading 
under any other name, and his agents, representatives and employees, 
directly or through any corporate or other device, do forthwith cease 
and desist from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, push cards, punchboards, or other 
lottery devices which are to be used or which, due to their design, are 
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suitable for use in the sale or distribution of merchandise to the public 
by means of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That said respondent and his agents, repre- 
sentatives and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, of watches, jewelry, fountain pens, knives, novelties, or other 
merchandise, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards, punch- 
boards, or other lottery devices, either with other merchandise or 
separately, which said push cards, punchboards, or other lottery 
devices are to be used or which, due to their design, are suitable for 
use in the sale or distribution of said merchandise to the public. 

2. Selling or distributing merchandise packed or assembled in such 
a manner as to provide the means of selling or distributing said mer- 
chandise to the public through the use of a game of chance, gift enter- 
prise, or lottery scheme. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

lt is further ordered, That the respondent shall, within sixty (60) 
days after service upon him of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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ASA ARNSBERG ET AL. TRADING AS PREMIER SALES 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 
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Where three partners engaged in the interstate sale and distribution of watches, 

' jewelry, and novelties, and of push cards and punchboards, which, bearing 
explanatory legends or space therefor, were designed for and used only in 
combination with other merchandise in the sale thereof by ultimate pur- 
chasers by lot or chance, under plans whereby customers who, by chance, 
selected certain specified numbers received articles without additional cost 
at much less than their normal retail price, and others received nothing 
for their money other than the privilege of a push or punch— 

(a) Sold and distributed such devices to dealers who packed assortments of 
candy, cigarettes, clocks, razors, cosmetics, clothing and other articles to- 
gether with said lottery devices, which were exposed by retail dealer pur- 
chasers to the purchasing public and sold and distributed by means of the 
aforesaid devices; and 

{b) Sold assortments of the articles they dealt in, as above set forth, packed 
and assembled with punchboards, directly or indirectly to retail dealer pur- 
chasers by whom they were exposed and sold to the purchasing public by 
means of the aforesaid devices; and 

Thereby supplied to and placed in the hands of others the means of conducting 
lotteries, games of chance, or gift enterprises in the sale or distribution of 
merchandise, in contravention of an established public policy of the United 
States Government; and assisted and participated in the violation thereof ; 

With the result that many persons were attracted by the element of chance in- 
volved and were thereby induced to buy merchandise thus sold, and gambling 
among members of the public was encouraged : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair acts and 
practices in commerce. 


Before Mr. Abner E. Lipscomb, hearing examiner. 


Mr. J.W. Brookfield, Jr., for the Commission. 
Pedersen & Reynolds, of Portland, Oreg., for respondents. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Asa Arensberg, 
Henry C. Arensberg, and Dorothy Schubach, individuals and co- 
partners trading and doing business as Premier Sales Company, here- 
inafter referred to as respondents, have violated the provisions of 
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said Act, and it appearing to the Commission that a proceeding by it 
in regard thereto would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 


COUNT I 


Paracraru 1. Respondents, Asa Arensberg, Henry C. Arensberg, 
and Dorothy Schubach, are individuals and co-partners trading as 
Premier Sales Company with their office and principal place of busi- 
ness located at 625 S. W. Twelfth Avenue, in the city of Portland, 
Oregon. All of said respondents have cooperated and acted together 
in the performance of the acts and practices hereinafter alleged. 

Respondents are now and for more than three years last past have 
been engaged in the sale and distribution of devices commonly known 
as push cards and punchboards and in the sale and distribution of 
said devices to dealers in various articles of merchandise in commerce 
between and among the various States of the United States and in the 
District of Columbia and to dealers in various articles of merchandise 
in the various States of the United States and in the District of 
Columbia. 

Respondents cause and have caused said devices when sold to be 
transported from their place of business in the State of Oregon to 
purchasers thereof at their points of location in the various States of 
the United States, and in the District of Columbia. There is now and 
has been for more than three years last past a course of trade in such 
devices by said, respondents in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their said business as described 
in Paragraph One hereof, respondents sell and distribute, and have 
sold and distributed, to said dealers in merchandise, push cards and 
punchboards so prepared and arranged as to involve games of chance, 
gift enterprises or lottery schemes when used in making sales of 
merchandise to the consuming public. Respondents sell and dis- 
tribute, and have sold and distributed many kinds of push cards and 
punchboards, but all of said devices involve the same chance or lottery 
features when used in connection with the sale or distribution of 
merchandise and vary only in detail. 

Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or distribu- 
tion of various specified articles of merchandise. The prices of the 
sales on said push cards and punchboards vary in accordance with the 
individual device. Each purchaser is entitled to one punch or push 
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from the push card or punchboard, and when a push or punch is made 
a disc or printed slip is separated from the push card or punchboard 
and a number is disclosed. The numbers are effectively concealed 
from the purchasers and prospective purchasers until a selection has 
been made and the push or punch completed. Certain specified num- 
bers entitle purchasers to designated articles of merchandise. Persons 
securing lucky or winning numbers receive articles of merchandise 
without additional cost at prices which are much less than the normal 
retail price of said articles of merchandise. Persons who do not secure 
such lucky or winning numbers receive nothing for their money other 
than the privilege of making a push or punch from said card or board. 
The articles of merchandise are thus distributed to the consuming or 
purchasing public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place in- 
structions or legends which have the same import and meaning as 
the instructions or legends placed by the respondents on said push 
card and punchboard devices first hereinabove described. The only 
use to be made of said push card and punchboard devices, and the 
only manner in which they are used, by the ultimate purchasers 
thereof, is in combination with other merchandise so as to enable said 
ultimate purchasers to sell or distribute said other merchandise by 
means of lot or chance as hereinabove alleged. 

Par. 3. Many persons, firms and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia, purchase and have purchased respondents’ 
said push card and punchboard devices, and pack and assemble, and 
have packed and assembled, assortments comprised of various articles 
of merchandise together with said push cards and punchboard de- 
vices. Retail dealers who have purchased said assortments either 
directly or indirectly have exposed the same to the purchasing public 
and have sold or distributed said articles of merchandise by means of 
said push cards and punchboards in accordance with the sales plan 
as described in Paragraph Two hereof. Because of the element of 
chance involved in connection with the sale and distribution of said 
merchandise by means of said push cards and punchboards, many 
members of the purchasing public have been induced to trade or deal 
with retail dealers selling or distributing said merchandise by means 
thereof. As a result thereof, many retail dealers have been induced 
to deal with or trade with manufacturers, wholesale dealers and 
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jobbers who sell and distribute said merchandise together with said 
devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a practice 
which is contrary to an established public policy of the Government 
of the United States and in violation of criminal laws, and constitutes 
unfair acts and practices in said commerce. 

The sale or distribution of said push cards and punchboard devices 
by respondents as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance 
or gift enterprises in the sale or distribution of their merchandise. 
The respondents thus supply to, and place in the hands of, said 
persons, firms and corporations the means of, and instrumentalities 
for, engaging in unfair acts and practices within the intent and 
meaning of the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein- 
above alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


COUNT II 


Paracrapy 1. Respondents, Asa Arensberg, Henry C. Arensberg, 
and Dorothy Schubach, are individuals and co-partners trading as 
Premier Sales Company with their office and principal place of busi- 
ness located at 625 S. W. Twelfth Avenue, in the city of Portland, 
Oregon. Respondents are now and for more than three years last 
past have been engaged in the sale of watches, jewelry, novelties, and 
other articles of merchandise, and have caused said merchandise when 
sold to be transported from their place of business in the city of Port- 
land, Oregon, to purchasers thereof at their respective points of loca- 
tion in the various States of the United States other than Oregon and 
in the District of Columbia. There is now and has been for more than 
three years last past a course of trade by respondents in such mer- 
chandise in commerce between and among the various States of the 
United States and in the District of Columbia. 
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Par. 2. In the course and conduct of their business as described in 
Paragraph One hereof, respondents sell and have sold to dealers 
certain assortments of merchandise so packed and assembled as to 
involve the use of a game of chance, gift enterprises or lottery schemes 
when said merchandise is sold and distributed to the purchasing 
public. 

Said assortments include a number of articles of merchandise and 
a punchboard. The punchboard has printed on the face thereof a 
legend or instructions that explain the manner in which the said device 
is to be used or may be used in the sale or distribution of the various 
specified articles of merchandise. The prices of the sales of punches 
on said punchboards vary in accordance with the individual device. 
Each purchase entitles the purchaser to one punch from the board 
and when a punch is made a printed slip is separated from the punch- 
board and a number disclosed. The numbers are effectively concealed 
from purchasers and prospective purchasers until a selection has been 
made and the punch completed. Certain specified numbers entitle the 
purchaser thereof to receive a designated article of merchandise. 
Persons punching a lucky or winning number receive an article of 
merchandise at a price much less than the normal retail price of said 
article. Persons who do not punch a lucky or winning number receive 
nothing for their money other than the privilege of making a punch 
from said board. The articles of merchandise are thus distributed to 
the consuming or purchasing public solely by lot or chance. 

Respondents have sold and distributed numerous assortments of 
merchandise and punchboards, all of which are distributed by the 
dealer to the purchasing public as above described and such assort- 
ments vary only in detail as to the individual items of merchandise, 
the number of punches on the board and the price of each punch, the 
plans of all of said boards and assortments being similar to the one 
hereinabove described. 

Par. 3. Retail dealers who purchase respondents’ punchboards and 
merchandise assortments directly or indirectly expose and sell mer- 
chandise to the purchasing public in accordance with the sales plans 
above described. Respondents thus supply to and place in the hands 
of others the means of conducting lotteries or games of chance in the 
sale of their products in accordance wth the sales plans hereinabove 
set forth. The use by respondents of said sales plan or method in 
the sale of their merchandise, and the sale of said merchandise by and 
through the use thereof and by the aid of said sales plans or methods, 
is a practice which is contrary to an established public policy of the 
Government of the United States. 
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Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much less 
than the normal retail price thereof. Many persons are attracted 
by said sales plans or methods used by respondent and the element 
of chances involved therein and thereby are induced to buy and sell 
respondents’ merchandise. 

The use by respondents of a sales plan or method involving dis- 
tribution of merchandise by means of chance, lottery or gift enter- 
prise is contrary to the public interest and constitutes unfair acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair acts anid practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Report, Frnpines as ro THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 1, 1949, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof charging them with the use of unfair 
acts and practices in commerce in violation of the provisions of that 
Act. Thereafter, on December 5, 1949, respondents filed their answer 
to said complaint, permission to file after time allowed by the Com- 
mission’s Rules of Practice having been granted by a hearing ex- 
aminer of the Commission duly designated by it. Said answer, which 
was filed subject to the condition that any order entered in this matter 
be held in abeyance pending the final determination by the Commis- 
sion of the matter of Superior Products, Inc., et al., Docket No. 5561, 
admits all of the material allegations of fact in said complaint and 
waives all intervening procedure herein. Thereafter, this proceeding 
regularly came on for final hearing before the Commission upon the 
aforesaid complaint and answer (the Commission in the meantime 
having issued an order to cease and desist in the matter of Superior 
Products, Inc.) ; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondents, Asa Arnsberg and Harry C. Arnsberg 
(erroneously named in the complaint as Asa Arensberg and Henry 
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C. Arensberg), and respondent, Dorothy Schubach, are individuals 
and copartners trading as Premier Sales Company, with their office 
and principal place of business located at 625 S. W. Twelfth Avenue, 
Portland, Oregon. Respondents for more than five years last past 
have been engaged in the sale of watches, jewelry, novelties, and of 
devices commonly known as push cards and punchboards. 

Respondents have caused said merchandise and devices when sold 
to be transported from their place of business in the city of Portland, 
Oregon, to purchasers thereof at their respective points of location in 
the various States of the United States other than Oregon and in the 
District of Columbia. There has been for more than five years last 
past a course of trade by respondents in such merchandise and said de- 
vices in commerce between and among the various States of the United 
States and in the District of Columbia. 

Respondents have sold and distributed push cards and punchboards 
in the manner above described to dealers in various other articles of 
merchandise in commerce between: and among the various States of 
the United States and in the District of Columbia, and to dealers in 
such other articles of merchandise in the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of their said business as above 
described, respondents sell and distribute to said dealers in merchan- 
dise, push cards and punchboards so prepared and arranged as to 
involve games of chance, gift enterprises or lottery schemes when 
used in making sales of merchandise to the consuming public. Re- 
spondents sell and distribute many kinds of push cards and punch- 
boards, but all of said devices involve the same chance or lottery fea- 
tures when used in connection with the sale or distribution of merchan- 
dise and vary only in detail. 

Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or distribu- 
tion of various specified articles of merchandise. The prices of the 
sales on said push cards and punchboards vary in accordance with the 
individual device. Each purchaser is entitled to one punch or push 
from the push card or punchboard, and when a push or punch is made 
a disc or printed slip is separated from the push card or punchboard 
and a number is disclosed. The numbers are effectively concealed 
from the purchasers and prospective purchasers until a selection has 
been made and the push or punch completed. Certain specified num- 
bers entitle purchasers to designated articles of merchandise. Persons 
securing lucky or winning numbers receive articles of merchandise 
without additional cost at prices which are much less than the normal 
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retail price of said articles of merchandise. Persons who do not 
secure such lucky or winning numbers receive nothing for their 
money other than the privilege of making a push or punch from said 
card or board. The articles of merchandise are thus distributed to the 
consuming or purchasing public wholly by lot or chance. _ 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punehboards the purchasers thereof place in- 
structions or legends which have the same import and meaning as the 
instructions or legends placed by the respondents on said push card 
and punchboard devices first hereinabove described. The only use 
to be made of said push card and punchboard devices, and the only 
manner in which they are used, by the ultimate purchasers thereof, 
is in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of lot 
or chance. 

Many persons, firms and corporations who sell and distribute candy, 
cigarettes, clocks, razors, cosmetics, clothing, and other articles of 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia, purchase respond- 
ents’ said push card and punchboard devices, and pack and assemble, 
and have packed and assembled, assortments comprised of various 
articles of merchandise together with said push cards and punch- 
board devices. ‘These assortments are sold directly or indirectly 
to retail dealers who expose them to the purchasing public and sell 
and distribute said articles of merchandise to the public by means 
of the push cards and punchboards in the manner above described. 

Par. 3. In addition to selling push cards and punchboards as sep- 
arate items, as hereinabove described, respondents in the course and 
conduct of their said business sell other articles of merchandise packed 
with a punchboard and assembled in such a manner as to provide 
a means by which said merchandise can be sold and distributed to 
the purchasing public by means of a game of chance, gift enterprise 
or lottery scheme. The punchboards so included have printed on 
them instructions that explain the manner in which they may be used 
in the sale and distribution of the merchandise with which they are 
packed. These punchboards, which are operated in the same manner 
as those described hereinabove, are so designed that the articles of 
merchandise sold and distributed through the use thereof are sold 
and distributed solely by lot or chance. 

Respondents have sold and distributed numerous assortments of 
merchandise and punchboards, which assortments vary only in detail 
as to the individual items of merchandise, the number of punches on 
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the board and the price of each punch. These assortments are sold 
directly or indirectly to retail dealers who expose them to the pur- 
chasing public and sell and distribute said merchandise to the public 
by means of punchboards in the manner above described. 

Par. 4. By means of the sale of said push cards and punchboards 
separately and the sale of said assortments of merchandise packed 
with punchboards, respondents supply and place inthe hands of others 
the means of conducting lotteries or games of chance in the sale of 
merchandise. The sale of merchandise by lottery or games of chance 
provides the purchasing public with a chance to procure the mer- 
chandise at prices much less than the normal retail price thereof. 
Many persons are attracted by the element of chance involved therein 
and are induced to buy merchandise sold in this manner. The sale 
of merchandise in this manner encourages gambling among members 
of the public and is a practice which is contrary to the established 
public policy of the Government of the United States and these re- 
spondents by supplying such means of selling merchandise through 
lotteries or games of chance in this manner assisted and participated 
in the violation of such policy. 


CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice and injury of the public and constitute unfair acts 
and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and respondents’ answer 
admitting all of the material allegations of fact therein and waiving 
all intervening procedure, and the Commission having made its find- 
ings as to the facts and its conclusion that the respondents have 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondents, Asa Arnsberg, Harry C. Arns- 
berg and Dorothy Schubach, individually or as copartners trading 
under the name Premier Sales Company or trading under any other 
name, and their agents, representatives and employees, directly or 
through any corporate or other device, do forthwith cease and desist 
from: 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, push cards, punchboards, or other 
lottery devices which are to be used, or which, due to their design are 
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suitable for use in the sale or distribution of merchandise to the public 
by means of a game of chance, gift enterprise or lottery scheme. 

It is further ordered, That said respondents and their agents, rep- 
resentatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distribu- 
tion in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, of watches, jewelry, novelties or other merchandise, do 
forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards, 
punchboards, or other lottery devices, either with other merchandise 
or separately, which said push cards, punchboards, or other lottery 
devices are to be used, or which, due to their design, are suitable for 
use in the sale or distribution of said merchandise to the public. 

2. Selling or distributing merchandise packed or assembled in such 
a manner as to provide the means of selling or distributing said mer- 
chandise to the public through the use of a game of chance, gift enter- 
prise or lottery scheme. 

3. Selling or otherwise disposing of any merchandise by means of a 
game of chance, gift enterprise or lottery scheme. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 


FLORIDA CITRUS CANNERS COOPERATIVE ET AL. 3% 
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FLORIDA CITRUS CANNERS COOPERATIVE ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 
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Where a corporate cooperative association, engaged in the canning of citrus 
fruit juice products processed from fruit obtained principally from its mem- 
bers, and in the competitive interstate sale and distribution thereof to cus- 
tomers competitively engaged with each other and with the customers of 
said association, also competitors, in the purchase and resale of such prod- 
ucts within their respective trade areas; 

In selling its said products to the Great Atlantic and Pacific Tea Company 
chain grocery system which, with its parent company and subsidiary or- 
ganizations and affiliates, constituted the largest purchasers of retail grocery 
products within the United States, with warehouses in some thirty cities, 
and during the 1945-46 canning season purchased about 750,000 cases of said 
association’s “Donald Duck” brand citrus products— 

Discriminated in price between purchasers competing in the resale of its prod- 
ucts of like grade and quality by selling to some at lower prices than it sold 
to.others, and thereby discriminated in favor of said A & P system; 

With the result that the aforesaid system, as recipient of discriminatory price 
benefits aggregating some $600,000, was enabled to retail said “Donald Duck” 
citrus fruit juice products at a decided price advantage over competitive 
retailers selling said cooperative’s products of like grade and quality in the 
areas involved ; 

Effect of which discriminations was, and might be, to substantially lessen com- 
petition in the sale and distribution of citrus fruit juice products in the re- 
spective lines of commerce in which said cooperative and its customers were 
engaged, and to injure, destroy or prevent competition in the sale and dis- 
tribution of said products with it and its customers who received the benefits 
of said discriminatory prices: 

Held, That such discriminations in price, under the circumstances set forth, con- 
stituted violations of Sec. 2 (a) of the Clayton Act, as amended. 


Mr. Eldon P. Schrup and Mr. James S. Kelaher for the Commission. 
Mr. Counts Johnson, of Tampa, Fla., for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are now violating the provisions of section 2 (a) of the 
Clayton Act (U.S. C. Title 15, sec. 13), as amended by the Robinson- 
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Patman Act, approved June 19, 1936, hereby issues its complaint, 
stating its charges with respect thereto as follows: 

Paracrary 1. Florida Citrus Canners Cooperative is a corporate 
cooperative association organized, existing and doing business under 
and by virtue of the laws of the State of Florida, with its principal 
office and place of business located at Lake Wales, Florida. 

Said cooperative association, under the management and control 
of various officers, directors and members since its inception and now, 
is engaged in the business of the canning for sale of citrus fruit juice 
products processed from fruit obtained principally from association 
members. 

Representative of the officers, directors and members of said asso- 
ciation are the following for the 1945-1946 canning season: 

President, Mr. H. S. Norman. 

First Vice President, Mr. D. A. Hunt. 

Second Vice President, Mr. W. J. Hanley. 

Exec. Vice Pres. and General Manager, Mr. L. G. Foster. 
Vice Pres. in Charge of Sales, Mr. C. P. Fish. 

Secretary & Treasurer, Mr. Lee A. Wheeler. 

Assistant Secretary and Treasurer, Mr. Ray M. Moore. 

Avon Park Citrus Growers Association, Avon Park, Florida, with 
Director representative Mr. E. G. Todd, Avon Park, Florida. 

Chase Investment Company, Sanford, Florida, with Director repre- 
sentative Mr. Sydney O. Chase, Jr., Sanford, Florida. 

Citrus Grove Development Company, Babson Park, Florida, with 
Director representative Mr. A. H. Stafford, Babson Park, Florida. 

Dundee Citrus Growers Association, Dundee, Florida, with Direc- 
tor representative Mr. L. P. Kinsey, Winter Haven, Florida. 

Great Southern Citrus Association, Winter Haven, Florida, with 
Director representative Mr. H. L. Smith, Winter Haven, Florida. 

Haines City Citrus Growers Association, Haines City, Florida, 
with Director representative Mr. H. E. Strohm, Davenport, Florida. 

Hunt Bros. Cooperative, Lake Wales, Florida, with Director repre- 
sentative Mr. D. A. Hunt, Lake Wales, Florida. 

Lake Byrd Citrus Packing Company, Avon Park, Florida, with 
Director representative Mr. C. H. Walker, Avon Park, Florida. 

Mountain Lake Corporation, Lake Wales, Florida, with Director 
representative Mr. W. J. Hanley, Lake Wales, Florida. 

South Lake Apopka Citrus Growers Association, Oakland, Florida, 


with Director representative Mr. H. C. Tilden, Winter Garden, 
Florida. 
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' Umatilla Citrus Growers Association, Umatilla, Florida, with 
Director representative Mr. C. B. Hipson; Umatilla, Florida. 

Waverly Growers Cooperative, Waverly, Florida, with Director 
representative Mr. H. S. Norman, Lake Wales, Florida. 

Winter Haven Citrus Growers Association, Winter Haven Florida, 
with Director representative, Mr. G. B. Ayerigg, Winter Haven, 
Florida. . 

Par. 2. Florida Citrus Canners Cooperative since June 19, 1936 and 
now, in the course and conduct of its said business, sells and distrib- 
utes the aforesaid products in commerce to purchasers thereof located 
in the various States of the United States, and causes said products, 
when sold, to be shipped and transported from its place of business in 
the State of Florida to the purchasers thereof located in the various 
States of the United States other than and including the State of 
origin of such shipments. There is and has been at all times mentioned 
herein, a constant current of trade and commerce in said products 
between Florida Citrus Canners Cooperative located in the State of 
Florida; and its customers located in the various other States of the 
United States and in the District of Columbia. Said products are 
sold and distributed principally to wholesale grocers, super markets 
and chain stores for resale within and throughout the United States. 

In the course and conduct of its business, as aforesaid, Florida Citrus 
Canners Cooperative has been, and is now, engaged in substantial com- 
petition, in commerce, with other canners, sellers and distributors of 
citrus fruit juice products, who, for many years prior hereto, have 
been and are now engaged in canning, selling and distributing such 
products, in commerce, across State lines, to purchasers thereof located 
in the various States of the United States and in the District of 
Columbia. Many of Florida Citrus Canners Cooperative’s customers 
are competitively engaged with each other and with the customers of 
said association’s competitors in the purchase and resale of such prod- 
ucts within the trade areas in which Florida Citrus Canners Coopera- 
tive’s said customers respectively offer for sale and sell such products 
so purchased. 

Par. 3. Florida Citrus Canners Cooperative, in the furtherance of 
the said sale and distribution of its said citrus fruit juice products, 
periodically publishes and causes to be distributed to the trade, price 
bulletins, telegrams and other material descriptive of said products 
and the prices at which said products are at such time available for 
purchase. 

Florida Citrus Canners Cooperative operates in a competitive 
market subject to fluctuating prices, and said association’s said prices 
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when so offered as above will approximate or equal the prices then 
offered or effected by other canners competing with Florida Citrus 
Canners Cooperative in the sale and distribution of similar products 
of like grade and quality at such times, and collectively such prices 
will represent the then prevailing market price for such products. 

During the 1945-1946 canning season, Florida Citrus Canners Co- 
operative sold and distributed for resale throughout the United States. 
approximately three and one-half million cases of its said citrus fruit 
juice products of like grade and quality, the preponderance of which 
products were sold and distributed under Florida Citrus Canners Co- 
operative’s “Donald Duck” label, which represents a nationally adver- 
tised brand of well developed consumer recognition and acceptance. 

Par. 4. In the course and conduct of its business, as hereinabove de- 
scribed, since June 19, 1936, Florida Citrus Canners Cooperative has 
been and is now discriminating in price between different purchasers of 
its products of like grade and quality by selling said products to some of 
its customers at lower prices than it sells such products of like grade 
and quality to other of its customers, many of whom are competitively 
engaged, one with the other, in the resale of such products within the 
United States. 

Par. 5. The following designated Table “A” discloses the prevailing 
prices and the effective dates within the 1945-1946 canning season 
at which Florida Citrus Canners Coperative’s citrus fruit juice 
products of like grade and quality, under “Donald Duck” labels and 
otherwise, were offered for sale and sold and distributed by said as- 
sociation to some, but not all, of said association’s buyer-customers : 


4] 
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Par. 6. The New York Great Atlantic & Pacific Tea Company, Inc. 
and subsidiary organizations and affiliates comprising The Great 
Atlantic & Pacific Tea Company chain grocery system, are the largest 
purchasers and retailers of grocery products within the United States. 
Among the warehouses operated for and supplying the retail stores 
of said system with such products for resale in their respective areas, 
are those located as follows: 


Albany, New York 
Altoona, Pennsylvania 
Atlanta, Georgia 
Baltimore, Maryland 


Jacksonville, Florida 
Louisville, Kentucky 
Milwaukee, Wisconsin 
Newark, New Jersey 


Birmingham, Alabama 
Boston, Massachusetts 
Buffalo, New York 
Charlotte, North Carolina 


New Orleans, Louisiana 
New York, New York 
Philadelphia, Pennsylvania 
Pittsburgh, Pennsylvania 


Portland, Maine 
Richmond, Virginia 
Scranton, Pennsylvania 
Springfield, Massachusetts 
St. Louis, Missouri 
Toledo, Ohio 
Youngstown, Ohio 


Par. 7. The following designated Table “B” discloses the selling 
prices to other buyer customers for the same or like grade and quality 
products and the comparable discriminatory prices and the effective 
dates within the 1945-1946 canning season at which Florida Citrus 
Canners Cooperative’s “Donald Duck” labeled citrus fruit juice prod- 
ucts were offered for sale and sold and distributed by said association 
to The Great Atlantic & Pacific Tea Company system for resale by 
the retail stores of said system located in the warehouse areas herein- 
above set forth: 


Chicago, Illinois 
Cleveland, Ohio 
Columbus, Ohio 

Des Moines, Iowa 
Detroit, Michigan 
Grand Rapids, Michigan 
Indianapolis, Indiana 
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Par. 8. The discriminatory prices reflected in Table “B” above were 
granted in numerous transactions by and between Florida Citrus 
Canners Cooperative and The Great Atlantic & Pacific Tea Company 
system which involved sales of approximately 750,000 cases of “Don- 
ald Duck” brand citrus fruit juice products offered for sale, sold and 
distributed to said system during the times set forth in said Table 
“B” at an aggregate purchase price of some $2,000,000.00. Said sales 
. transactions disclosed said system to have been the recipient thereby 
of discriminatory price benefits aggregating $600,000.00 more or less, 
being the aggregate difference between the lesser purchase prices 
paid by said system for said products during said times and the com- 
parable higher purchase prices offered to and paid by other buyer- 
customers of Florida Citrus Canners Cooperative for such products 
of like grade and quality during said times. 

The discriminatory prices at which said products were offered for 
sale, sold and distributed by Florida Citrus Canners Cooperative to 
The Great Atlantic & Pacific Tea Company system as afore-described 
enabled said system to retail “Donald Duck” labeled citrus fruit juice 
products as a decided sales price advantage over other retailers selling 
Florida Citrus Canners Cooperative’s products of like grade and 
quality in competitive resale in the areas concerned. 

The following designated Table “C” discloses the retail selling 
prices which The Great Atlantic & Pacific Tea Company system was 
enabled to effect in the competitive resale of such products in two 
representative areas in comparison with the purchase prices offered 
by and paid to Florida Citrus Canners Cooperative during such times 
by other customers purchasing such products of like grade and quality 
for resale in all areas including said areas: 


FLORIDA CITRUS CANNERS COOPERATIVE ET AL. 45 


37 Findings 
TABLE C 
Purchase price per 
can, not includ- 
ing velght gost, 
. offered to an 
galing Fes bes A & P retail selling | paid by whole- 
can— Repre- price per can—Rep- salers, super- 
Sat ie ig: resentative area markets, and 
No. 1 No. 2 chain stores for 
resale in all areas 
including A & P 
Representative 
areas Nos. 1 and 2 
Grapefruit juice: Cents Cents 
12/46 S/A___. 29.6 
12/46 unsw 29 29.2 
24/2 S/A__ 13 12.3 
24/2 unsw ___ 13 12.1 
Orange juice: 
TRG SUNS ee ee FLOM es Pes ek a a a ara 41.7 
2/46 hansw, st Soest A BQ ESSE See ee 41.3 
WAAC Nusa ie Se ee ee LOS | RCS ae sean ees eee 173 
OA/Dranswee. Wiese. 22 tn Sie gies Bake RGsPGt eee es ileal 
Blended juice: 
ROG IS Ay Ast ERC Ee tier STs 36.634 2 tent 1S ee 37.5 
12/AGMS Wee. 8-2 Oks 2S Sea aees SOB Woe sree teen a eee 37.1 
OA DIS ING). EC%., Sa SH Seti pete et T5s|hL4 512 tori29)_ Sirah 15.6 
24 /OMTSW estas. ee, SA ea ibe 5g | 14.61(2:for: 29) oe 15.4 


Par. 9. The effect of the discriminations in prices as hereinabove 
_set forth may be, has been, and is substantially to lessen competition 
in the sale and distribution of citrus fruit juice products in the re- 
spective lines of commerce in which Florida Citrus Canners Coopera- 
tive and its recipient customers are engaged, and has been, and may be, 
to injure, destroy or prevent competition in the sale and distribution 
of said products with said association and with its customers who 
receive the benefits of such discriminatory prices. 

Par. 10. The foregoing discriminatory prices by said association 
between different purchasers of Florida Citrus Canners Cooperative 
citrus fruit juice products of like grade and quality in commerce as 
hereinbefore set forth, constitute violations of subsection (a) of 
section 2 of the Clayton Act (U.S. C. Title 15, Sec. 13), as amended 
by the Robinson-Patman Act, approved June 19, 1936. 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by an Act of Congress approved June 19, 1936 
(the Robinson-Patman Act) (15 U.S. C. Sec. 18), the Federal Trade 
Commission on February 18, 1949, issued and subsequently served its 
complaint in this proceeding upon the respondent, Florida Citrus 
Canners Cooperative, a corporate cooperative association, and upon 
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its officers and directors and upon certain members of said cooperative 
association as representative of all the members of the association as 
a class, charging said Florida Citrus Canners Cooperative, its officers, 
directors, and members with having violated the provisions of sub- 
section (a) of Section 2 of said Clayton Act, as amended by the 
Robinson-Patman Act. 

After the issuance of said complaint and the filing of the respond- 
ents’ answer thereto, the respondents, pursuant to leave granted, with- 
drew said answer and filed in lieu thereof a substitute answer in 
which for the purpose of this proceeding the respondents admitted 
all of the material allegations of fact set forth in said complaint and 
waived all intervening procedure and further hearings as to said facts, 
but reserved to themselves the right of a hearing with oral argument 
and the filing of briefs before the Commission as to what order, if 
any, should be issued upon the facts admitted. Subsequently, counsel 
for the respondents waived oral argument and consented to submis- 
sion of the matter to the Commission on the record as then constituted. 
Thereafter, the proceeding regularly came on for final hearing 
before the Commission upon the complaint, the respondents’ substitute 
answer, a memorandum for disposition of the case filed by counsel in 
support of the complaint, attached to which was a proposed form 
of order to cease and desist, and brief filed by counsel for the respond- 
ents in which it was contended that no order to cease and desist should 
be issued herein, but that if an order is to be issued the order proposed 
was “probably as fair and reasonable to all parties concerned in its 
terms and provisions as any that could be issued.” 

The Commission, being of the opinion that the proposed form of 
order to cease and desist should be altered in certain material respects, 
declined to dispose of the proceeding by the entry of an order in the 
form recommended and, on September 24, 1951, issued a tentative 
order which the Commission proposed to enter after making appro- 
priate findings as to the facts and conclusion based upon and fully 
consistent with the facts alleged in the complaint and admitted in 
the substitute answer thereto, and gave the respondents leave to show 
cause why said tentative order should not be entered herein as the 
Commission’s order to cease and desist. The respondents on October 
8, 1951, filed their “Objection to Tentative Order Issued September 
24, 1951”; and the Commission, having duly considered said objection 
and the matter as a whole and being now fully advised in the premises, 


makes this its findings as to the facts and its conclusion drawn there- 
from: 
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Paracrary 1. Florida Citrus Canners Cooperative is a corporate 
cooperative association organized, existing and doing business under 
and by virtue of the laws of the State of Florida, with its principal 
office and place of business located at Lake Wales, Florida. 

Said cooperative association, under the management and control of 
various officers, directors and members, since its inception has been 
and now is engaged in the business of the canning for sale of citrus 
fruit juice products processed from fruit obtained principally from 
association members. 

Representative of the officers, directors and members of said asso- 
ciation are the following for the 1945-1946 canning season: 


President, Mr. H. S. Norman. 
First Vice President, Mr. D. A. Hunt. 
Second Vice President, Mr. W. J. Hanley. 
Executive Vice President and General Manager, Mr. L. G. Foster. 
Vice President in Charge of Sales, Mr. C. P. Fish. 
Secretary & Treasurer, Mr. Lee A. Wheeler. 
Assistant Secretary & Treasurer, Mr. Ray M. Moore. 
Avon Park Citrus Growers Association, Avon Park, Florida, with 
Director representative Mr. E. G. Todd, Avon Park, Florida. 
Chase Investment Company, Sanford, Florida, with Director repre- 
sentative Mr. Sydney O. Chase, Jr., Sanford, Florida. 
Citrus Grove Development Company, Babson Park, Florida, with 
Director representative Mr. A. H. Stafford, Babson Park, Florida. 
Dundee Citrus Growers Association, Dundee, Florida, with Director 
representative Mr. L. P. Kinsey, Winter Haven, Florida. 
Great Southern Citrus Association, Winter Haven, Florida, with 
Director representative Mr. H. L. Smith, Winter Haven, Florida. 
Haines City Citrus Growers Association, Haines City, Florida, with 
Director representative Mr. H. E. Strohm, Davenport, Florida. 
Hunt Bros. Cooperative, Lake Wales, Florida, with Director repre- 
sentative Mr. D. A. Hunt, Lake Wales, Florida. 
Lake Byrd Citrus Packing Company, Avon Park, Florida, with 
Director representative Mr. C. H. Walker, Avon Park, Florida. 
Mountain Lake Corporation, Lake Wales, Florida, with Director 
representative Mr. W. J. Hanley, Lake Wales, Florida. 
South Lake Apopka Citrus Growers Association, Oakland, Florida, 
with Director representative Mr. H. C. Tilden, Winter Garden, 
Florida. 
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Umatilla Citrus Growers Association, Umatilla, Florida, with Di- 
rector representative Mr. C. B. Hipson, Umatilla, Florida. 

Waverly Growers Cooperative, Waverly, Florida, with Director 
representative Mr. H. S. Norman, Lake Wales, Florida. 

Winter Haven Citrus Growers Association, Winter Haven, Florida, 
with Director representative, Mr. G. B. Aycrigg, Winter Haven, 
Florida. | 

Par. 2. In the course and conduct of its business since June 19, 
1936, Florida Citrus Canners Cooperative has sold and distributed, 
and now sells and distributes, the aforesaid products in commerce 
to purchasers thereof located in the various States of the United 
States, and said respondent has caused and now causes said products, 
when sold, to be shipped and transported from its place of business 
in the State of Florida to the purchasers thereof located in the vari- 
ous States of the United States other than and including the state 
of origin of such shipments. There is now and at all times men- 
tioned herein there has been a constant current of trade and commerce 
in said products between Florida Citrus Canners Cooperative, located 
in the State of Florida, and its customers located in the various other 
States of the United States and in the District of Columbia. Said 
products are sold and distributed principally to wholesale grocers, 
super markets and chain stores for resale within and throughout the 
United States. 

In the course and conduct of its business, as aforesaid, Florida 
Citrus Canners Cooperative has been, and is now, engaged in sub- 
stantial competition in commerce with other canners, sellers and dis- 
tributors of citrus fruit juice products, who, for many years prior 
hereto, have been and are now engaged in canning, selling and dis- 
tributing such products in commerce to purchasers thereof located 
in the various States of the United States and in the District of 
Columbia. Many of Florida Citrus Canners Cooperative’s customers 
are competitively engaged with each other and with the customers 
of said association’s competitors in the purchase and resale of such 
products within the trade areas in which Florida Citrus Canners Co- 
operative’s said customers respectively. offer for sale and sell such 
products so purchased. 

Par. 3. Florida Citrus Canners Cooperative, in the furtherance 
of the said sale and distribution of its said citrus fruit juice products, 
periodically publishes and causes to be distributed to the trade price 
bulletins, telegrams and other material descriptive of said products 


and the prices at which said products are at such time available for 
purchase. 
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Florida Citrus Canners Cooperative operates in a competitive 
market subject to fluctuating prices, and said association’s said prices 
when so offered as above will approximate or equal the prices then 
offered or effected by other canners competing with Florida Citrus 
Canners Cooperative in the sale and distribution of similar products 
of like grade and quality at such times, and collectively such prices 
will represent the then prevailing market price for such products. 

During the 1945-1946 canning season, Florida Citrus Canners 
Cooperative sold and distributed for resale throughout the United 
States approximately three and one-half million cases of its said 
citrus fruit juice products of like grade and quality, the preponderance 
of which products were sold and distributed under Florida Citrus 
Canners Cooperative’s “Donald Duck” label, which represents a na- 
tionally advertised brand of well developed consumer recognition and 
acceptance. 

Par. 4. In the course and conduct of its business, as hereinabove 
described, since June 19, 1936, and particularly during the 1945-1946 
canning season, Florida Citrus Canners Cooperative has discriminated 
in price as between different purchasers of its products of like grade 
and quality by selling said products to some of its customers at lower 
prices than it sold such products of like grade and quality to others of 
its customers, many of whom were competitively engaged, one with 
the other, in the resale of such products within the United States. 

Par. 5. The following designated Table “A” discloses the prevailing 
prices and the effective dates within the 1945-1946 canning season at 
which Florida Citrus Canners Cooperative’s citrus fruit juice products 
of like grade and quality, under “Donald Duck” labels and otherwise, 
were offered for sale and sold and distributed by said association to 
some, but not all, of said association’s buyer-customers : 
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Par. 6. The New York Great Atlantic & Pacific Tea Company, Inc., 
and subsidiary organizations and affiliates comprising The Great 
Atlantic & Pacific Tea Company chain grocery system are the largest 
purchasers and retailers of grocery products within the United States, 
Among the warehouses operated for and supplying the retail stores 
of said system with such products for resale in their respective areas 
are those located as follows: 


Albany, New York Jacksonville, Florida 
Altoona, Pennsylvania Louisville, Kentucky 
Atlanta, Georgia Milwaukee, Wisconsin 
Baltimore, Maryland Newark, New Jersey 
Birmingham, Alabama New Orleans, Louisiana 
Boston, Massachusetts New York, New York 
Buffalo, New York Philadelphia, Pennsylvania 
Charlotte, North Carolina Pittsburgh, Pennsylvania 
Chicago, Illinois Portland, Maine ~*~ 
Cleveland, Ohio Richmond, Virginia 
Columbus, Ohio Scranton, Pennsylvania 
Des Moines, Iowa Springfield, Massachusetts 
Detroit, Michigan St. Louis, Missouri 

Grand Rapids, Michigan Toledo, Ohio = 
Indianapolis, Indiana Youngstown, Ohio 


Par. 7. The following designated Table “B” discloses the selling 
prices to other buyer-customers for the same or like grade and quality 
products and the comparable discriminatory prices and the effective 
dates within the 1945-1946 canning season at which Florida*Citrus 
Canners Cooperative’s “Donald Duck” labeled citrus fruit juice 
products were offered for sale and sold and distributed by said asso- 
ciation to The Great Atlantic & Pacific Tea Company system for 
resale by the retail stores of said system located in the warehouse areas 
hereinabove set forth: = 


U. OF I. 
LIBRARY 
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Par. 8. The discriminatory prices reflected in Table “B” above were 
granted in numerous transactions by and between Florida Citrus Can- 
ners Cooperative and The Great Atlantic & Pacific Tea Company sys- 
tem which involved sales of approximately 750,000 cases of “Donald 
Duck” brand citrus fruit juice products offered for sale, sold and dis- 
tributed to said system during the times set forth in said Table “B” 
at an aggregate purchase price of some $2,000,000. Said sales trans- 
actions disclosed said system to have been the recipient thereby of 
discriminatory price benefits aggregating $600,000 more or less, being 
the aggregate difference between the lesser purchase prices paid by 
said system for said products during said times and the comparable 
higher purchase prices offered to and paid by other buyer-customers 
of Florida Citrus Canners Cooperative for such products of like grade 
and quality during said times. 

The discriminatory prices at which said products were offered for 
sale, sold and distributed by Florida Citrus Canners Cooperative to 
The Great Atlantic & Pacific Tea Company system as above described 
enabled said system to retail “Donald Duck” labeled citrus fruit juice 
products at a decided sales price advantage over other retailers selling 
Florida Citrus Canners Cooperative’s products of like grade and 
quality in competitive resale in the areas concerned. 

The following designated Table “C” discloses the retail selling 
prices which The Great Atlantic & Pacific Tea Company system was 
enabled to effect in the competitive resale of such products in two 
representative areas in comparison with the purchase prices offered 
by and paid to Florida Citrus Canners Cooperative during such times 
by other customers purchasing such products of like grade and quality 
for resale in all areas including said areas: 


TABLE C 
Purchase price per 
can, not including 
: freight costs, of- 
A & P retail . ’ fered to and paid 
selling price | A & P retail selling by wholesalers, 
per can— price per can—Re- super markets, 
Representa- presentative Area and chain stores 
tive Area No. 2 for resale in all 
No. 1 areas, including 
& P Repre- 
sentative Areas 
Nos. 1 and 2 
fruit juice: Cents Cents Cents 
Seite 46 Si 1S ES. £E3 Oot es 2a. a a oes i 5 eee SS a : 
NPVAG UNG Wek el casnwaewmcccsespecce--tet gp, Me | Bb ace ea ~ nnn newennnnnnn- } 
bie SHUN ES fetes ee SSeS eee eee peg etals 13')| MUNA LO 3b) Eee es 12.3 
74) DUS ge ee Sa a ee ete ee Ta lldesa(GtOlo0) eens o-see = 12,1 
Orange juice: 
OTL STN SS ee eee S00 G3 Sane n eee wee mere aeons 41.7 
dp /46unsw! SOS BSS UF 92st s 40) Bele Sats 41.3 
DADA — Sia IIS a ee eee 1D) Ae ee eee 17.3 
RP a te) eRe eS oe Pee Ee ag ae TKO ||iys aq) ona Meters eaeen 17.1 
Blended juice: 
12/46 S/A--- 3 SO esd perth suis te 37.5 
12/46 unsw - Ouse ee ee 37.1 
24/2 S/A-- 7 15 | 14.5 (2 for 29)--_____._. 15.6 
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Par. 9. The record shows, and the Commission therefore finds, that 
the effect of the discriminations in price described herein, namely, 
price differences as small as 1.5 per cent of the higher price, was sub- 
stantially to lessen competition in the sale and distribution of citrus 
fruit juice products in the respective lines of commerce in which 
Florida Citrus Canners Cooperative and its recipient customers are 
engaged, and was to injure, destroy or prevent competition in the sale 
and distribution of said products with said association and with its 
customers who received the benefits of such discriminatory prices. 
In view of this showing the Commission further finds that any sub- 
stantial discrimination in price, including discriminations smaller 
than 1.5 per cent of the higher price, in the sale of citrus fruit juice. 

products, may have the same or substantially the same competitive 
effect. , 
CONCLUSION 


The discriminations in price by the respondent association between 
different purchasers of Florida Citrus Canners Cooperative citrus 
fruit juice products of like grade and quality, as herein found, con- 
stituted violations of subsection (a) of Section 2 of the Act of Con- 
gress entitled “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 
15, 1914 (the Clayton Act), as amended by the Act of Congress 
approved June 19, 1936 (the Robinson-Patman Act). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the substitute answer 
of the respondents, in which answer said respondents, for the purpose 
of this proceeding, admitted all of the material allegations of fact 
set forth in the complaint and waived all intervening procedure and 
further hearings as to said facts, a memorandum of counsel in support 
of the complaint proposing disposition of the case, attached to which 
was a proposed form of order to cease and desist, and briefs in support 
of and in opposition to the complaint and in opposition to the tenta- 
tive order to cease and desist included in the Commission’s order of 
September 24, 1951, rejecting the form of order to cease and desist 
proposed by counsel in support of the complaint and affording the 
respondents an opportunity to show cause why said tentative order 
should not be entered as the Commission’s order to cease and desist; 
and the Commission having made its findings as to the facts and its 
conclusion that the respondents have violated the provisions of sub- 
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section (a) of Section 2 of an Act of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by an Act of Congress approved June 19, 1936 
(the Robinson-Patman Act) : 

It is ordered, That the respondents, Florida Citrus Canners Coop- 
erative, a corporate cooperative association, and its officers, members, 
agents, representatives, and any other parties acting for or on its 
behalf, directly or through any corporate or other device, in connection 
with the sale of citrus fruit juice products in commerce, as “commerce” 
is defined in the aforesaid Clayton Act, do forthwith cease and desist 
from discriminating, directly or indirectly, in the price of such 
products of like grade and quality: 

1. By selling such products to some purchasers thereof at prices 
lower than the prices charged other purchasers who in fact compete 
with the favored purchasers in the sale and distribution of such 
products. | 

2. By selling such products, directly or through brokers, to any 
purchaser at prices lower than the prices charged other purchasers 
when such other purchasers buy from the respondents directly or 
through the respondents’ agents or representatives, including brokers, 
and in fact compete in the sale and distribution of such products with 
said favored purchaser. 

For the purpose of comparison the term “price” as used in this 
order takes into account discounts, rebates, allowances and other terms 
or conditions of sale (excepting C. O. D. and other terms or conditions 
requiring payment before or upon delivery’ when shown by the 
respondents to have been used in a particular instance solely because 
poor or bad credit risk was involved). 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 

Commissioner Mead not participating. 


56 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 49 F.T.C. 


In THE MATTER OF 


THE IRVING DREW CORPORATION 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5946. Complaint, Jan. 22, 1952—Decision, July 15, 1952 


An “orthopedic” shoe, in the medical profession, is understood to be one which is 
specifically designed and constructed to cure, correct or improve particular 
abnormalities, diseases or disorders of the feet, and is usually prescribed by 
an orthopedic specialist of the medical profession after a thorough physical 
examination of the individual involved, and such a shoe, sometimes also 
referred to as a “health” shoe, is likewise regarded as thus specially designed 
for the particular individual. 


Despite similarities in type, the foot deformities or abnormalities of particular 
individuals vary, and may not even be the same as between the two feet of the 
same individual; and where, after proper examination and diagnosis, it is 
determined the treatment of the deformity, disease or abnormality of a 
particular individual requires special orthopedic shoes or devices, these are 
prescribed by the physician to meet his particular needs, but in many cases 
where an individual’s foot condition has resulted from wearing improper 
shoes and has not become sufficiently aggravated to require the wearing of 
special orthopedic shoes or devices for corrective purposes, the physician may 
advise merely that the individual change to a standard well-fitted stock shoe 
of good construction. 


Abnormalities and diseases of the feet result in some cases from causes residing 
in the feet and in others from causes which have a systemic origin, such as 
arteriosclerosis, circulatory insufficiency, arthritis or diabetes, in which 
event the medication or treatment of other parts of the body, without the 


wearing of special types of shoes or devices, may be required. ; 


Even where the source of foot trouble lies primarily in the feet the treatment 
indicated may consist of exercise or other method which involves no special 
shoes or shoe devices. 


Where the course of treatment revolves about the shoes, it may take the form of a 
special cushion, wedge, arch support or similar device or special orthopedic 
shoe prescribed by a physician to meet the particular needs of the individual, 
and no one shoe, and particularly no standard stock shoe, can assure balanced 
foot function or establish or maintain the health of the feet and the general 
health, or cause foot troubles to disappear, or afford relief from the various 
abnormalities, disorders and diseases of the feet. 


Where a corporation engaged in the manufacture and interstate sale and distribu- 
tion of shoes for women, designated as “The Drew Arch-Rest Shoe” and 
“Drew Cushion-Flex Shoes” and sold by retail stores to the general public— 

(a) Represented through use of the words “orthopedic” and “health” to describe 
its shoes and their construction and the last on which they were made, in 
statements on labels attached thereto and on containers, and in advertise- 
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ments in newspapers, catalogues, cards, folders and circulars, directly or by 
implication, that its shoes were specially designed and constructed so as to 
cure, correct or improve the particular abnormalities, diseases or disorders 
of the feet of the individuals who purchased them; 

The facts being that while its shoes were well constructed they did not differ 
substantially from any other stock shoe of good construction and could not be 
considered to be orthopedic or health shoes; and 

(0) Represented as aforesaid that the wearing of its shoe would afford bal- 
anced foot function and would establish and maintain the health of the feet 
and the general health, and that the wearing of its ‘“Cushion-Flex” shoes 
would afford relief for tired, tender or aching feet, and for bunion and callous 
pains, and would cause foot troubles to disappear ; 

The facts being that the only instance where the wearing of its shoes would have 
any effect on any disorders or discomforts of the feet would be where the 
particular foot condition of the individual was caused by wearing improperly 
constructed or improperly fitted shoes, and had not become sufficiently aggra- 
vated to require any treatment other than a change to a properly fitted shoe 
of good construction ; and that even in such instance its said shoes would not 
necessarily afford adequate relief, and in cases in which the feet did not 
require the specific types of support they provided, might adversely affect the 
feet ; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the mistaken belief that said representations were true, and 
thereby induce purchase of substantial quantities of its shoes; and with 
result of placing in the hands of dealers a means whereby they might mislead 
the purchasing public: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


As respects respondent’s contention that the terms ‘orthopedic’ and “health” 
had, through long and general usage, acquired a different secondary meaning, 
namely, that the shoes met certain basic standards of good construction so 
as to promote the general health of the feet as distinguished from shoes 
intended to correct, improve or cure particular diseases, abnormalities or 
disorders: Respondent offered no evidence or testimony in support of its 
contention, there was no substantial testimony in the record to establish a 
different understanding, and respondent’s contention was clearly belied by its 
own advertising matter, which included such statements as “designed and 
adapted to fit problem feet’’, ete. 


Before Ur. John Lewis, hearing examiner. 
Mr. B. G. Wilson and Mr. John M. Doukas for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that The Irving Drew 
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Corporation, a corporation, hereinafter referred to as respondent, has 
violated the provisions of the said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrapu 1. Respondent, The Irving Drew Corporation, is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of Ohio. Its office and principal place of business is located 
at Lancaster, Ohio. 

Par. 2. Respondent is now, and has been for more than two years 
last past, engaged in the manufacture, sale and distribution in com- 
merce of shoes for women designated as “The Drew Arch Rest Shoe” 
and “Drew Kushion-Flex Shoes.” They are sold by retail stores to 
any and all persons who desire them for their use. 

Par. 3. The respondent causes and has caused its said shoes, when 
sold, to be transported from its said place of business in the State 
of Ohio to purchasers thereof located in various other States of the 
United States and in the District of Columbia. The respondent main- 
tains, and at all times mentioned herein has maintained, a course of 
trade in its said shoes in commerce between and among the various 
States of the United States and in the District of Columbia. Re- 
spondent’s volume of business in the sale of said shoes in commerce 
is, and has been, substantial. 

Par. 4. In the course and conduct of its business and for the purpose 
of inducing the purchase of its said shoes, respondent has made various 
statements and representations concerning the nature and usefulness 
of its said shoes by means of labels attached to the shoes, statements 
on. the cartons in which the shoes are contained, advertisements in 
newspapers, catalogs, cards, folders and circulars. Among and typi- 


cal of such statements and representations in said advertisements are 
the following: 


Drew footwear * * * the smartest health shoe * * * with Drew’s exclusive 
orthopedic features. 

Drew shoes are * * * made over * * * orthopedic foot-health lasts. 

Drew shoes are * * * orthopedically designed * * *, 

* * * a scientifically designed steel shank for balanced foot function * * * 
and other orthopedic features. 

Mary * * * a splendid orthopedic shoe. 

The Flare * * * orthopedic construction. 

Meteor * * * orthopedic shoe. 

The Oliver * * * orthopedic construction. 

Walker * * * orthopedic construction. 


Shoes by Drew are made on exclusive Basic and Orthopedic lasts. 
Constructed for foot health. 
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Spring in your step * * * vibrant health * * * The essence of youth * * * 
Preserve it with Drew shoes. 

Kushion-Flex shoes by Drew * * * relieve callous pain, tired aching feet. 

* * * will comfort your tired and tender feet * * * ease your callous and 
bunion pains * * * in Kushion-Flex shoes by Drew. 

Women who are suffering from tired and tender feet or from callous and 
bunion pains will be your loyal customers forever. 

Foot troubles disappear. 

Par. 5. Through the use of the word “health” to describe its shoes, 
respondent has represented, directly and by implication, that the said 
shoes are constructed in such a manner that their use will prevent 
and cure diseases and abnormalities of the feet, will keep the feet 
healthy, prevent the development of abnormalities and deformities of 
the feet and correct all disorders of the feet which may be present. 

Par. 6. The said representations are untrue. In truth and in fact 
the use of the said shoes will not prevent or cure diseases or abnormali- 
ties of the feet, keep the feet healthy, prevent the development of 
abnormalities, or deformities, or correct any disorders of the feet. 
Said shoes cannot be properly or truthfully designated as health shoes 
or as possessing health features. 

Par. 7. Through the use of the words “orthopedic,” “orthopedic 
features,” “orthopedic construction,” and “orthopedic lasts” to de- 
scribe its shoes, as set forth above, respondent has represented, directly 
and by implication, that the said shoes are specially designed to, and 
will prevent and correct deformities, diseases and disorders of the feet. 

Par. 8. The said representations are untrue. In truth and in fact 
the respondent’s said shoes are stock shoes and not orthopedic shoes 
and are not so constructed as to, and will not, prevent or correct 
deformities, diseases or disorders of the feet. 

Par. 9. Through the use of the additional statements and claims 
hereinabove set forth, and others similar thereto not specifically set 
out herein, respondent has represented, directly and by implication, 
that the wearing of Drew shoes results in balanced foot function, and 
will establish and maintain the health of the feet and the general 
health. 

Par. 10. The said representations are untrue. The wearing of 
Drew shoes does not give the wearer balanced foot function, and will 
not establish or will not maintain the health of the feet or the general 
health. In truth and in fact respondent’s shoes are merely stock shoes, 
made by quantity production methods, and, while they may contain 
some features not found in some other stock’ shoes, the effect of these 
features upon the feet in the prevention or correction of foot ailments 


is insignificant. 
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Par. 11. Through the use of the representations and claims here- 
inabove set forth, and others similar thereto not specifically set out 
herein, with particular reference to respondent’s “Kushion-Flex” 
shoes, respondent has represented, directly and by implication, that 
the wearing of “Kushion-Flex” shoes affords relief for feet which are 
tired, tender or aching and from the pains incident to bunions and 
callouses, and that any foot troubles which the wearer may have will 
disappear. 

Par. 12. The said representations are untrue. In truth and in fact, 
the wearing of “Kushion-Flex” shoes does not relieve tired, tender 
or aching feet, nor the pains incident to bunions or callouses, and does 
not cause foot troubles which the wearer may have to disappear. 

Par. 18. The use by respondent of the foregoing false, deceptive 
and misleading statements and representations with respect to its 
shoes has had the tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that said statements and representations are true and to 
induce them, because of such erroneous and mistaken belief, to pur- 
chase substantial quantities of respondent’s shoes, and has placed in 
the hands of dealers in said shoes means and instrumentalities where- 
by they may deceive and mislead the purchasing public in the respects 
stated herein. 

Par. 14. The aforesaid acts and practices of respondent, as. herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated July 15, 1952, the 
initial decision in the instant matter of Hearing Examiner John 
Lewis, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 22, 1952, issued and sub- 
sequently served its complaint in this proceeding upon respondent, 
The Irving Drew Corporation, a corporation, charging it with the 
use of unfair and deceptive acts and practices in commerce in violation 
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of the provisions of said Act. Said respondent filed its answer to the 
complaint herein but failed to appear at the time and place fixed for 
hearing. At said hearing testimony and other evidence in support of 
the allegations of the complaint were introduced before the above- 
named hearing examiner, theretofore duly designated by the Commis- 
sion, and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter the proceeding regu- 
larly came on for final consideration by said hearing examiner on the 
complaint, the answer thereto, testimony and other evidence, proposed. 
findings as to the facts and conclusions presented by counsel in support 
of the complaint (respondent having been advised of its right to file 
such proposed findings and conclusions but having failed to do so), 
and oral argument not having been requested ; and said hearing exam- 
iner having duly considered the record herein, finds that this proceed- 
ing is in the interest of the public and makes the following findings 
as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, the Irving Drew Corporation, is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of Ohio. Its office and principal place of business is lo- 
cated at Lancaster, Ohio. 

Par. 2. Respondent is now, and has been for more than two years. 
last past, engaged in the manufacture, sale, and distribution in com- 
merce of shoes for women designated as “The Drew Arch Rest Shoe” 
and “Drew Kushion-Flex Shoes.” They are sold by retail stores to. 
the general public. 

Par. 3. Respondent causes and has caused its said shoes, when sold, 
to be transported from its said place of business in the State of Ohio. 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondent maintains, and 
at all times mentioned herein has maintained, a course of trade in its 
said shoes in commerce between and among the various States of the 
United States and in the District of Columbia. Respondent’s volume 
of business in the sale of said shoes in commerce is, and has been, 
substantial. 

Par. 4. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of its said shoes, respondent has made 
various statements and representations concerning the nature and use- 
fulness of its said shoes by means of labels attached to the shoes, state- 
ments on the cartons in which the shoes are contained, advertisements 
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‘in newspapers, catalogs, cards, folders and circulars. Among and 
typical of such statements and representations in said advertisements 
are the following: 

Drew footwear * * * the smartest health shoe * * * with Drew’s exclusive 
orthopedic features. 

Drew shoes are * * * made over * * * orthopedic foot-health lasts. 

Drew shoes are * * * orthopedically designed * * *., 

* * * a scientifically designed steel shank for balanced foot function * * * 
cand other orthopedic features. 

Mary * * * a splendid orthopedic shoe. 

The Flare * * * orthopedic construction. 

Meteor * * * orthopedic shoe. 

The Oliver * * * orthopedic construction. 

Walker * * * orthopedic construction. 

‘Shoes by Drew are made on exclusive Basic and Orthopedic lasts. 

Constructed for foot health. 

Spring in your step * * * vibrant health * * * The essence of youth * * * 
‘Preserve it with Drew shoes. 

Kushion-Flex shoes by Drew * * * relieve callous pain, tired aching feet. 

* * * will comfort your tired and tender feet * * * ease your callous and 
ibunion pains * * * in Kushion-Flex shoes by Drew. 

Women who are suffering from tired and tender feet or from callous and 
bunion pains will be your loyal customers forever. 

Foot troubles disappear. 


Par. 5. In the medical profession an “orthopedic” shoe is under- 
stood to be one which is specially designed and constructed to cure, 
correct, or improve particular abnormalities, diseases, or disorders of 
the feet. It is usually prescribed by an orthopedic specialist of the 
medical profession after a thorough physical examination of the in- 
dividual involved. A substantial part of the consuming public like- 
wise regards an “orthopedic” shoe, sometimes also referred to as a 
“health” shoe, as one which is specially designed to cure, correct, or 
improve the particular abnormalities, diseases, and disorders of the 
feet from which the individual is suffering. 

In its answer respondent avers, in effect, that the terms “orthopedic” 
and “health” have through long and general usage in the industry 
acquired a secondary meaning, other than as above indicated. A1- 
though the precise nature of this secondary meaning is not clear from 
the pleadings, respondent apparently contends that these terms are 
understood to refer to shoes which meet certain basic standards of 
good construction so as to promote the general health of the feet, as 
distinguished from shoes intended to correct, improve, or cure the 
particular diseases, abnormalities, or disorders of the feet of the in- 
dividuals purchasing same. However, respondent offered no evidence 
or testimony at the hearing in support of its contention. Not only 
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is there substantial testimony in the record establishing a different 
understanding, but respondent’s contention, in this respect, is clearly 
belied by its own advertising matter. Thus, the following statements 
-are made by it: 

Shoes by Drew are designed and adapted to fit problem feet. 

Drew’s Basic Lasts take care of a very, very large percent of problem feet. 

Proper shoes for “your” feet must meet your personal needs. 

Your foot requires a specific last—a “sculpture-of-your-foot’”—Drew has it. 
‘There is a Drew Shoe made for your foot. 

It is therefore clear from the record, and it is so found, that through 
the use of the words “orthopedic” and “health” to describe its shoes, 
the construction thereof, and the lasts on which they are made, the 
respondent has represented, directly or by implication, that its shoes 
are specially designed and constructed so as to cure, correct, or improve 
the particular abnormalities, diseases, or disorders of the feet of the 
individuals purchasing such shoes. 

Par. 6. Through the use of the statements set forth in Paragraph 
Four hereof and others similar thereto, respondent has represented, 
directly or by implication, that the wearing of its shoes will assure 
balanced foot function and will establish and maintain the health of 
the feet and the general health, and that the wearing of its “Kushion- 
Flex” shoes will afford relief for feet which are tired, tender, or aching, 
and from the pains incident to bunions and callouses, and will cause 
foot troubles to disappear. 

Par. 7. The foregoing representations made by respondent in con- 
nection with its shoes are false and misleading: 

(a) Respondent’s shoes are not orthopedic or health shoes, but are 
ordinary stock shoes. An orthopedic or so-called health shoe is one 
which is specially designed to cure, correct, or improve the abnormal- 
ities, diseases, or disorders of the foot of a particular individual. 
Such a shoe is ordinarily prescribed by an orthopedic physician after 
a thorough physical examination of the individual to determine the 
cause of his particular foot trouble. Despite similarities in type, 
the foot deformities or abnormalities of particular individuals vary 
and are not exactly the same in any two individuals. There may even 
be differences between the condition of the two feet of the same indi- 
vidual. Where, after proper examination and diagnosis, it is deter- 
mined that treatment of the deformity, disease, or abnormality of a 
particular individual requires special orthopedic shoes or devices, these 
are prescribed by the physician to meet the particular needs of the 
individual. In many cases where the individual’s foot condition has 
resulted from wearing improper shoes and has not become sufficiently 
aggravated to require the wearing of special orthopedic shoes or 
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devices for corrective purposes, the physician may advise merely 
that the individual change to a standard, well-fitted stock shoe of 
good construction. Such a shoe is not, however, an orthopedic or 
health shoe. Although respondent’s shoes are well constructed, they 
do not differ substantially from any other stock shoe of good con- 
struction, and cannot be considered to be orthopedic or health shoes.. 

(6) Respondent’s shoes will not result in balanced foot function 
and will not establish or maintain the health of the feet or the general 
health; nor will the wearing of its “Kushion-Flex” shoes afford relief 
from feet which are tired, tender, or aching, or from the pains inci- 
dent to bunions and callouses, or cause foot troubles to disappear. 

Abnormalities and diseases of the feet result from a variety of 
causes. In some cases the cause of the difficulty may reside in the 
feet, while in others it may have a systemic origin resulting from 
such conditions as arteriosclerosis, circulatory insufficiency, arthritis 
or diabetes. To ascertain the cause, a proper diagnosis must be made 
by a competent medical authority. Where the cause of the foot 
trouble is systemic in origin, it may require medication or treatment 
of other parts of the body and may not require the wearing of special 
types of shoes or devices. Even where the source of the trouble lies 
primarily in the feet, the treatment indicated may consist of exercise, 
medication, braces, strapping, surgery, or other modes of treatment 
not involving special shoes or shoe devices. In those instances where 
the course of treatment revolves about the shoes it may take the form. 
of a special cushion, wedge, arch support, or similar device or a 
special orthopedic shoe, prescribed by a physician to meet the partic- 
ular needs of the individual. No one shoe, and particularly no stand- 
ard stock shoe, can assure balanced foot function or establish or 
maintain the health of the feet and the general health, or cause foot 
troubles to disappear, or afford relief from the various abnormalities, 
disorders, and diseases of the feet. 

The only instance where the wearing of respondent’s shoes would 
have any effect on any disorders or discomforts of the feet would be: 
where the particular foot condition of the individual was caused by 
wearing improperly constructed or improperly fitted shoes and had 
not become sufficiently aggravated to require any treatment other than 
a change to a properly fitted shoe of good construction. Even in such 
instance respondent’s shoes, even though of good construction, would 
not necessarily afford adequate relief and, in some instances, might 
adversely affect the feet. Thus, its “Arch Rest” and “Kushion-Flex” 
shoes contain a form of arch support and the latter shoe contains a 
special heel cushion, which devices act as a crutch and prevent proper 
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exercise of foot muscles not requiring these specific types of support. 
Only where by accident the foot of the particular individual required 
the types of support contained in these shoes would they help promote 
the health of the foot and exercise any salutary effect on the general 
health. 

Par. 8. The use by respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to its 
shoes has had, and now has, the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that said statements and representations 
are true and to induce them, because of such erroneous and mistaken 
belief, to purchase substantial quantities of respondent’s shoes, and 
has placed in the hands of dealers in said shoes a means and instru- 
mentality whereby they may deceive and mislead the purchasing 
public in the respects stated herein. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It ts ordered, That the respondent, the Irving Drew Corporation, 
a corporation, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of respondent’s shoes 
designated “The Drew Arch Rest Shoe” and “Drew Kushion-Flex 
Shoe” or any other shoe of similar construction or performing similar 
functions irrespective of the designation applied thereto, do forthwith 
cease and desist from: 

1. Using the words “orthopedic” or “health” or any other word or 
term of similar meaning, alone or in combination with any other word 
or words, to designate, describe, or refer to respondent’s shoes, or 
representing in any other manner that the wearing of respondent’s 
shoes will cure, correct, or improve the diseases, disorders, or abnor- 
malities of the feet of the individuals purchasing such shoes. 

2. Representing, directly or by implication, that the wearing of 
said shoes will assure balanced foot function or will establish or main- 
tain the health of the feet or the general health. 
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3. Representing, directly or by implication, that the wearing of 
respondent’s “Kushion-Flex” shoes relieves tired, tender, or aching 
feet, or the pain incident to bunions or callouses, or causes foot troubles 
to disappear. 

ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist [as required by said. 
declaratory decision and order of July 15, 1952]. 
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In roe Matter or 
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COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5947. Complaint, Jan. 22, 1952—Decision, July 15, 1952 


An orthopedic shoe is one which is especially designed to cure, correct or improve 
the abnormalities, diseases, or disorders of the feet of a particular individual. 


Despite similarities in type, the foot troubles of particular individuals vary and. 
are not exactly the same in two individuals, and there may even be differ- 
ences between the condition of the two feet of the same individual, so that 
it ordinarily requires an orthopedic physician to determine what particular 
type of orthopedic shoe or deyice, if any, is required to meet the individual 
case. 


A standard stock shoe, even though of good construction, is not an orthopedic 
shoe and cannot be expected to deal effectively with the myriad of foot 
conditions affecting the individuals purchasing such shoes, and stock shoes 
will not afford a cure or give effective relief in those instances where a 
special orthopedic shoe or device is required, aside from the fact that in 
many cases foot troubles are a manifestation of some systemic disorder 
requiring treatment of other parts of the body, where no type of shoe can 
be expected to be of help, and where the proper determination of the cause 
of trouble and the prescription of effective relief requires thorough physical 
examination and diagnosis by a competent physician. 


Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution of its “Dr. Hiss Balanced Shoes” for women sold by retail stores 
to the general public; through statements on labels on the cartons containing 
its said shoes and in catalogs, cards, folders, and circulars, directly and by 
implication— 

(a) Represented that the purchaser of its said shoes received benefits comp- 
arable to those derived from personal treatment and prescription at a com- 
petent foot clinic; the facts being its said shoes were stock shoes and could 
not assure the purchaser benefits comparable to those obtained from per- 
sonal attendance at such a clinic where he would receive a complete ex- 
amination, including laboratory and X-ray studies, if necessary, and where,. 
if a special shoe or device was required, it would be prescribed by a com- 
petent physician to meet his specific needs ; 

(b) Falsely represented that the wearing of its said shoes gave a proper distri- 
bution of the body weight through the different parts of the feet and re- 
sulted in better foot function, body balance, and posture; 

(c) Falsely represented that the wearing of said shoes maintained the health 
of healthy feet and would improve the health of the feet and the general 
health, would eliminate pressure and tension, and exercise the muscles of 
the feet and alleviate foot troubles and the discomfort thereof ; 

(d) Represented that support for the feet was necessary and would be properly 
furnished by the wearing of its said shoes; the facts being that such sup- 
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port, outside of that given by any well-constructed, well-fitted shoe, is 
unnecessary; that where special support is required in individual cases, its 
stock shoes would not furnish it; and that where such support is necessary 
it should be prescribed to fit the foot needs of the particular individual; 

‘(e) Represented through the use of the term “cuboid balance” to describe the 
shank used in its shoes and statements made in connection therewith, that 
said shank influenced the position or action of the cuboid bone; and that the 
wearing of said device would beneficially affect the functioning of the foot 
and give effective support thereto; 

The facts being positioning of the cuboid bone is not commonly encountered, 
and, where such a condition existed, said “balancer”? would not provide 
sufficient support for said bone to give any effective relief; and 

(f) Falsely represented directly and by implication through the use of the word 
“orthopedic” to describe certain of its said shoes, that they were especially 
designed to and would cure, correct, or improve the particular deformities, 
diseases and disorders of the feet of the individuals who purchased the same ; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that such representations were true, and 
thereby induce purchase of substantial quantities of its said shoes; and 
with the result of placing in the hands of dealers a means whereby they 
might mislead the purchasing public in the aforesaid respects: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


-Although in its answer respondent alleged that by common usage in the indus- 
try its shoes were considered to be orthopedic typed, no proof was offered 
by it at the hearing to establish that there was an accepted secondary 
understanding of the term other than as found above. 


Before Mr. John Lewis, hearing examiner. 
Mr. B. G. Wilson and Mr. John M. Doukas for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Dr. Hiss Shoes, Inc., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of the said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1. Respondent, Dr. Hiss Shoes, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State of 
‘Ohio. Its office and principal place of business is located at Lancaster, 
Ohio. 

Par. 2. Respondent is now, and has been for more than two years 
last past, engaged in the manufacture, sale and distribution in com- 
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merce of shoes for women designated as “Dr. Hiss Balanced Shoes.” 
They are sold by retail stores to any and all persons who desire them 
for their use. 

Par. 8. The respondent causes and has caused its said shoes, when 
sold, to be transported from its said place of business in the State of 
Ohio to purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondent main- 
tains, and at all times mentioned herein has maintained, a course of 
trade in its said shoes in commerce between and among the various. 
States of the United States and in the District of Columbia. Re- 
spondent’s volume of business in the sale of said shoes in commerce is, 
and has been, substantial. 

Par. 4. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of its said shoes, respondent has made 
various statements and representations concerning the nature and use- 
fulness of its said shoes by means of labels on the cartons in which the 
shoes are contained, catalogs, cards, folders and circulars. Among 
and typical of such statements and representations contained in said 
advertisement are the following: 


(Name of Dealer) brings the benefits of America’s Greatest Foot Clinic to you: 
in Dr. Hiss Balanced Shoes. 

The Dr. Hiss Shank (cuboid balancer) contained within the insole distributes. 
weight properly, and encourages natural foot function—the basis of this great 
clinic-tested shoe’s comfort and correctness. You will benefit from better 
balance, poise and walking comfort in Dr. Hiss Shoes. 

Dr. Hiss shoes extend to you “balanced” support. 

Keep your feet healthy. 

A shoe developed for foot health. 

Better foot health through better foot function is the promise which goes: 
with every purchase of Dr. Hiss shoes. 

Correct foot function and sound health go hand in hand. 

Correct shoe for foot function and comfort should meet these requirements: 

Elimination of pressure and tension, 
Distribution of weight, 

Exercise of muscles, 

Protection and support. 

The Dr. Hiss shoe is that kind of a shoe. 

They scientifically ease and aid troubled feet. 

Mary * * * long inside orthopedic counter * * * a splendid orthopedic shoe: 
* * * an elemental orthopedic style. 

Plaza * * * (orthopedic constructed) long orthopedic counter * * * a modi- 
fied orthopedic style. 

Clinic * * * a correct orthopedic shoe. 


Par. 5. Through the use of the statements and claims hereinabove 


set forth and others of similar import not specifically set out herein, 
respondent has represented, directly and by implication, that the 
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purchaser of “Dr. Hiss Balanced Shoes” receives benefits comparable 
to those derived from personal treatment and prescription of shoes 
at a competent foot clinic; that the wearing of Dr. Hiss shoes gives a 
proper distribution of the body weight through the different parts of 
the feet, causes the feet to function more normally, improves the 
functioning of the feet and results in better body balance and posture ; 
that the wearing of said shoes maintains continued health for healthy 
feet and will improve the health of the feet and the general health; 
that wearing said shoes will eliminate pressure and tension, exercise 
the muscles of the feet and alleviate foot trouble of any kind and 
the discomforts thereof; that support for the feet is necessary and will 
be furnished properly by wearing Dr. Hiss Balanced Shoes. 

Par. 6. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact respondent’s shoes are 
merely stock shoes made by quantity production methods, and while 
they may contain some features not found in some other stock shoes, 
the effect of these features upon the feet in the prevention or correc- 
tion of foot ailments is insignificant. The benefits obtained by per- 
sonal attendance at a properly conducted foot clinic are above and 
beyond the mere fitting of a pair of Dr. Hiss stock shoes. The wearing 
of Dr. Hiss shoes has no beneficial effect upon the distribution of the 
body weight through the different parts of the feet and does not cause 
the feet to function more normally, nor will they have any influence 
upon the body balance or improve the posture. The wearing of said 
shoes will not assure continued health in healthy feet nor will they 
improve the health of the feet or the general health. The wearing 
of said shoes will not eliminate pressure and tension and will not 
exercise the muscles of the feet. The wearing of respondent’s shoes 
will not alleviate foot troubles of any kind or discomforts incident 
thereto. “Support” of the feet is usually not necessary, and in those 
instances in which it is, Dr. Hiss shoes cannot be relied upon to furnish 
the support needed to meet the requirements of the individual case. 

Par. 7. Through the use of the term “cuboid balancer” to describe 
the shank used in the said shoe, as set forth above, respondent has 
represented, directly and by implication, that the said shank influences 
the position or action of the cuboid bone. 

Par. 8. The said representation is untrue. In truth and in fact the 
said shank or “cuboid balancer” has no influence upon the position 
or action of the cuboid bones of the wearer of said shoes. 

Par. 9. Through the use of the word “orthopedic” to describe its 
“Mary,” “Plaza” and “Clinic” shoes, as set forth above, respondent 
has represented, directly and by implication, that the said shoes are 
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especially designed to, and will, prevent and correct deformities, 
‘diseases and disorders of the feet. 

Par. 10. The said representation is untrue. In truth and in fact 
the respondent’s said “Mary,” “Plaza” and “Clinic” shoes are stock 
‘shoes and not orthopedic shoes, and are not so constructed as to, and 
will not, prevent or correct deformities, diseases or disorders of the 
feet. 

Par. 11. The use by respondent of the foregoing false, deceptive 
and misleading statements and representations with respect to its 
shoes has had the tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that said statements and representations were true 
and to induce them, because of such erroneous and mistaken belief, 
to purchase substantial quantities of respondent’s shoes and has placed 
in the hands of dealers in said shoes means and instrumentalities 
whereby they may deceive and mislead the purchasing public in the 
respects stated herein. 

Par. 12. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Comphance”, dated July 15, 1952, the initial 
decision in the instant matter of Hearing Examiner John Lewis, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 22, 1952, issued and sub- 
sequently served its complaint in this proceeding upon respondent, 
Dr. Hiss Shoes, Inc., a corporation, charging it with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said Act. Said respondent filed its answer to the com- 
plaint herein but failed to appear at the time and place fixed for hear- 
ing. At said hearing testimony and other evidence in support of the 
allegations of the complaint were introduced before the above-named 
hearing examiner, theretofore duly designated by the Commission, 
and said testimony and other evidence were duly recorded and filed 
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in the office of the Commission. Thereafter the proceeding regularly 
came on for final consideration by said hearing examiner on the com- 
plaint, the answer thereto, testimony and other evidence, proposed 
findings as to the facts and conclusions presented by counsel in sup- 
port of the complaint (respondent having been advised of its right 
to file such proposed findings and conclusions but having failed to do 
so), and oral argument not having been requested; and said hearing 
examiner having duly considered the record herein, finds that this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Dr. Hiss Shoes, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Ohio. Its office and principal place of business is located at Lan- 
caster, Ohio. 

Par. 2. Respondent is now, and has been for more than two years 
last past, engaged in the manufacture, sale and distribution in com- 
merce of shoes for women designated as “Dr. Hiss Balanced Shoes.” 
They are sold by retail stores to the general public. 

Par. 3. The respondent causes and has caused its said shoes, when 
sold, to be transported from its said place of business in the State of 
Ohio to purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondent main- 
tains, and at all times mentioned herein has maintained, a course of 
trade in its said shoes in commerce between and among the various 
States of the United States and in the District of Columbia. Re- 
spondent’s volume of business in the sale of said shoes in commerce is, 
and has been, substantial. 

Par. 4. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of its said shoes, respondent has made 
various statements and representations concerning the nature and use- 
fulness of its said shoes by means of labels on the cartons in which 
the shoes are contained, catalogs, cards, folders and circulars. Among 
and typical of such statements and representations are the following: 

(Name of Dealer) brings the benefits of America’s Greatest Foot Clinic to you 
in Dr. Hiss Balanced Shoes. 

The Dr. Hiss Shank (cuboid balancer) contained within the insole distributes 
weight properly, and encourages natural foot function—the basis of this great 
clinic-tested shoe’s comfort and correctness. You will benefit from better bal- 
ance, poise and walking comfort in Dr. Hiss shoes. 


Dr. Hiss shoes extend to you “balanced” support. 
Keep your feet healthy. 
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A shoe developed for foot health. 
Better foot health through better foot function is the promise which goes 
‘with every purchase of Dr. Hiss shoes. 
Correct foot function and sound health go hand in hand. 
A correct shoe for foot function and comfort should meet these requirements: 
Elimination of pressure and tension 
Distribution of weight 
Exercise of muscles 
Protection and support 
The Dr. Hiss shoe is that kind of a shoe. 
They scientifically ease and aid “troubled” feet. 
Mary * * * long inside orthopedic counter * * * (a splendid orthopedic 
shoe) * * * An elemental orthopedic style. 
Plaza * * * (orthopedic construction) long orthopedic counter * * * a modi- 


fied orthopedic style. 

Clinic * * * a correct orthopedic shoe. 

Par. 5. Through the use of the statements and claims hereinabove 
set forth, and others of similar import not specifically set out herein, 
respondent has represented, directly and by implication, that the 
purchaser of “Dr. Hiss Balanced Shoes” receives benefits comparable 
to those derived from personal treatment and prescription at a com- 
petent foot clinic; that the wearing of Dr. Hiss shoes gives a proper 
distribution of the body weight through the different parts of the feet 
and results in better foot function, body balance, and posture; that 
the wearing of said shoes maintains the health of healthy feet, and 
will improve the health of the feet and the general health; that the 
wearing of such shoes will eliminate pressure and tension, exercise 
the muscles of the feet, and alleviate foot troubles and the discomforts 
thereof; that support for the feet is necessary and will be properly 
furnished by wearing Dr. Hiss Balanced Shoes. 

Par. 6. The aforesaid statements and representations are false, 
misleading, and deceptive. In truth and in fact, respondent’s shoes 
are stock shoes and cannot assure to the purchaser thereof benefits 
comparable to those obtained from personal attendance at a competent 
foot clinic where he will receive a complete examination, including 
clinical examination and laboratory and X-ray studies, where neces- 
sary, and where if a special shoe or device is required it will be pre- 
scribed by a competent physician to meet his specific needs. The 
wearing of respondent’s shoes will have no significant beneficial effect 
upon the distribution of body weight through the different parts of 
the feet nor will it assure better foot function, better body balance 
or better posture. The wearing of said shoes will not assure continued 
health in healthy feet nor will it have any significant effect in improv- 
ing the health of the feet or the general health. The wearing of such 
shoes will not assure the elimination of pressure or tension, or the 
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alleviation of foot troubles or the discomforts incident thereto, nor 
will it exercise the muscles of the feet. Support for the feet, outside 
of that given by any well-constructed, well-fitted shoe, 1s unnecessary,. 
and where special support is required in individual cases respond- 
ent’s stock shoes will not furnish it. 

Par. 7. Through the use of the term “cuboid balancer” to describe: 
the shank used in its shoes and the statements made in connection 
therewith, as above set forth, respondent has represented, directly 
or by implication, that the said shank influences the position or action 
of the cuboid bone and that the wearing of said device in its shoes. 
will beneficially affect the functioning of the foot and give effective: 
support thereto. 

Par. 8. The said representations are false, misleading and decep- 
tive. In truth and in fact said shank or “cuboid balancer” has no: 
significant effect upon the position or action of the cuboid bone, will 
not beneficially affect the functioning of the foot, and will not fur- 
nish effective support to the foot where required. The cuboid bone,. 
which said shank is apparently intended to support, is one of the: 
smaller bones located on the outer ball of the foot and displacement 
or malpositioning of such bone is not commonly encountered. In 
those instances where such condition does exist the “cuboid balancer” 
or shank contained in respondent’s shoes will not provide sufficient 
support for the cuboid bone to give any effective relief. Moreover, 
as above found, most feet do not require any special support in the: 
shoe. Where special support is necessary it should be prescribed to 
fit the foot needs of the particular individual. 

Par. 9. Through the use of the word “orthopedic” to describe its 
“Mary,” “Plaza,” and “Clinic” shoes, as above set forth, respondent has 
represented, directly and by implication, that the said shoes are 
especially designed to, and will, cure, correct, or improve the par- 
ticular deformities, diseases, and disorders of the feet of the individ- 
uals purchasing same. This is the understanding of the term “ortho- 
pedic” in the medical profession and among a substantial part of the 
consuming public. Although in its answer respondent alleges that by 
common usage in the industry its shoes are considered to be orthopedic 
types, no proof was offered by it at the hearing to establish that there 
is an accepted secondary understanding of this term other than as 
found above. 

Par. 10. The said representation is false, misleading, and deceptive. 
In truth and in fact respondent’s said “Mary,” “Plaza,” and “Clinic” 
shoes are stock shoes and not orthopedic shoes and the wearing of said 
shoes will not effectively cure, correct, or improve disorders, diseases, 
and deformities of the feet. As found above, an orthopedic shoe is 
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one which is especially designed to cure, correct, or improve the ab- 
normalities, diseases, or disorders of the feet of a particular individual. 
Despite similarities in type, the foot troubles of particular individuals 
vary and are not exactly the same in any two individuals. There may 
even be differences between the condition of the two feet of the same 
individual. For this reason it ordinarily requires an orthopedic physi- 
cian to determine what particular type of orthopedic shoe or device, 
if any, is required to meet the needs of the individual case. A standard 
stock shoe, even though of good construction, is not an orthopedic 
shoe and cannot be expected to deal effectively with the myriad of 
foot conditions affecting the individuals purchasing such shoes. Not 
only will such stock shoes not afford a cure or give effective relief in 
those instances where a special orthopedic shoe or device is required, 
but there are many cases where foot troubles are merely a manifesta- 
tion of some systemic disorder requiring treatment of some other parts 
of the body and where no type of shoe can be expected to be of any 
help. In order to properly determine the cause of the trouble and 
prescribe effective relief in such case a thorough physical examination 
and diagnosis by a competent physician is required. 

Par. 11. The use by respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to its 
shoes has had the tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that said statements and representations were true and 
to induce them, because of such erroneous and mistaken belief, to 
purchase substantial quantities of respondent’s shoes and has placed 
in the hands of dealers in said shoes a means and instrumentality 
whereby they may deceive and mislead the purchasing public in the 
respects stated herein. 

CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Dr. Hiss Shoes, Inc., a cor- 
poration, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of respondent’s shoes. 
designated “Dr. Hiss Balanced Shoes” or any other shoe of similar 
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construction or performing similar functions irrespective of the 
designation applied thereto, do forthwith cease and desist from: 

1. Representing, directly or by implication, that a purchaser of 
respondent’s shoes will receive benefits comparable to those derived 
from personal treatment or prescription of shoes at a competent foot 
clinic. 

2. Representing, directly or by implication that the wearing of 
respondent’s shoes will beneficially affect the distribution of body 
weight or result in better foot function, body balance, or posture. 

3. Representing, directly or by implication, that respondent’s shoes 
will assure continued health in healthy feet or will improve foot health 
or the general health or will alleviate foot troubles or the discomforts 
thereof. 

4. Representing, directly or by implication, that the wearing of said 
shoes will eliminate pressure or tension or exercise the muscles of 
the feet. 

5. Representing, directly or by implication, that support for the 
feet is necessary unless representation be limited to the categories 
of foot disorders in which support for the feet is required, or repre- 
, senting, directly or by implication, that the wearing of respondent’s 
shoes will furnish the support needed in the individual case. 

6. Representing, directly or by implication, through the use of 
the term “cuboid balancer” to describe a shank in respondent’s shoes, 
or by any other means, that the said shank will influence the position 
or action of the cuboid bones of the wearer of said shoes, or that the 
wearing of said device in its shoes will beneficially affect the func- 
tioning of the feet or give effective support thereto. 

7. Using the word “orthopedic,” alone or in combination with any 
other word or,words, to describe or designate said shoes, or using 
any other word or words in any manner to represent, directly or by 
implication, that respondent’s shoes will cure, correct, or improve 
deformities, diseases, or disorders of the feet. 

ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herem shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist [as required by 
said declaratory decision and order of July 15, 1952]. 
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ALBERT H. FISHER ET AL. DOING BUSINESS AS FISHER 
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COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 5944. Complaint, Jan. 21, 1952—Decision, July 17, 1952 


Sweaters made from wool have for many years held great public esteem and con- 
fidence because of their outstanding qualities and, in said connection, camels 
hair is generally recognized by the public as a type of wool and a highly de- 
sirable material for such products. 


Sweaters made from rayon fabric so manufactured as to simulate wool in texture 
and appearance have the appearance and feel of wool and many members of 
the purchasing public are unable to distinguish between the two types of 
garments, and some readily accept the rayon sweaters as the wool product. 


There is no arbitrary standard of fabric characteristic that has been set up as a 
criterion to determine the degree of flammability of rayon or brushed rayon 
and the fact that a garment or fabric is made thereof and has a raised fibrous 
surface does not necessarily render it especially flammable, a test of each 
type of material being necessary before the degree of flammability can be 
definitely determined. 


Where two partners engaged in the manufacture and interstate sale and distri- 
bution of sweaters of a brushed rayon fabric with a raised fiber surface which 
resembled wool in texture and appearance, and was invoiced by the manu- 
facturer as being an “especially inflammable”; preceding their discontinu- 
ance of business and the taking of various steps to bring about the destruc- 
tion of the garments involyed— 

(a) Set forth, among other things, upon the labels attached to said sweaters and 
the containers thereof the depiction of a camel and the words “Camel Sports- 
wear”, notwithstanding the fact that said products were not made of wool; 
and 

(0) Without disclosing on the containers the “especially inflammable” character 
of the sweaters, sold approximately 100 dozen sets to some 70 to 80 “peddlers”’ 
located through the several states and in the District of Columbia, who re- 
sold them to the public with no such disclosure ; 

With tendency and capacity to mislead purchasers of said products into the false 
belief that they were made of camel’s hair and were suitable and safe to be 
worn as wool sweaters ordinarily are, and with the result of placing in the 
hands of retail distributors of their said product the means correspondingly 
to mislead members of the consuming public in the aforesaid respects, and 
thereby into the purchase of said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 
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Before Ur. Everett F. Haycraft, hearing examiner. 
Mr. Joseph Callaway for the Commission. 
Furia & DiCinto, of Philadelphia, Pa., for respondents. 


CoMPLAINT 1 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Albert H. Fisher and 
Vincent DeRitis, individuals, trading and doing business as a part- 
nership under the firm name of Fisher & DeRitis, hereinafter referred 
to as respondents, have violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrarn 1. Respondents are individuals trading and doing busi- 
ness as a partnership under the firm name of Fisher & DeRitis with 
their office and principal place of business located at the southwest 
corner of 12th and Carpenter Streets in Philadelphia, Pennsylvania. 
The home address of respondent Albert H. Fisher is 1321 South 15th 


1The complaint is published as amended by an order dated May 6, 1952, which, after 
placing the case on the Commission’s own docket for review, amended the complaint, 
vacated and set aside the initial decision of the hearing examiner, and remanded the 
case, as follows: 

Service of the initial decision of the hearing examined in this proceeding having been 
completed on March 24, 1952, and the Commission having, on April 15, 1952, extended 
until further order of the Commission the date on which said initial decision would 
otherwise become the decision of the Commission ; and 

Counsel supporting the complaint having filed on March 25, 1952, a motion requesting 
that this proceeding be reopened for the taking of additional evidence, and the respondents 
having no objections to the granting of said motion ; and 

It appearing from said motion and the record herein that the complaint does not 
adequately allege the reason why the garments manufactured and sold by the respondents 
are highly inflammable and that, therefore, the evidence heretofore taken in the matter 
does not provide a sufficient basis for determining whether the initial decision of the 
hearing examiner constitutes an appropriate disposition of this proceeding ; and 

The Commission being of the opinion that, rather than reopen the proceeding for 
the taking of additional testimony as requested by counsel supporting the complaint, 
the complaint herein should be amended so as to adequately allege the reason or reasons 
why the said garments are highly inflammable, and that the case should be remanded 
to the hearing examiner for further proceedings upon the complaint, as amended: 

It is therefore ordered, In conformity with the provisions of Rule XXII of the Com- 
mission’s Rules of Practice, that this case be, and it hereby is, placed on the Commission’s 
own. docket for review. 

It is further ordered, That the complaint herein be, and it hereby is, amended by 
striking the second sentence in the third subparagraph of Paragraph Five of said complaint 
and inserting in lieu thereof the following allegations: In truth and in fact the said 
sweaters, made of brushed rayon, are highly inflammable because of the length of the 
fibers on the brushed-up surface of this particular material and are dongerous and unsafe 
to be worn as an article of clothing. 

It is further ordered, That the initial decision of the hearing examiner heretofore 
filed in this proceeding be, and it hereby is, vacated and set aside. 

it ts further ordered, That this case be, and it hereby is, remanded to the hearing 
examiner for further proceedings in conformity with the Commission’s Rules of Practice. 
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Street, Philadelphia, and the home address of respondent Vincent 
DeRitis is 1311 South 11th Street, Philadelphia. 

Par. 2. The respondents are now and for more than one year last 
past have been engaged in manufacturing articles of wearing apparel 
including sweaters which are composed of rayon. Respondents cause 
their products when sold to be transported from their place of busi- 
ness in the State of Pennsylvania to the purchasers thereof located in 
the various other States of the United States and in the District of 
Columbia. Respondents maintain, and at all times mentioned herein 
have maintained, a substantial course-of trade in said products in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate wool in texture and appearance. 
Articles of wearing apparel manufactured from such rayon fibers 
have the appearance and feel of wool and many members of the 
purchasing public are unable to distinguish between such rayon arti- 
cles of wearing apparel and articles of wearing apparel manufactured 
from wool. Consequently, such rayon articles of wearing apparel 
are readily accepted by some of the purchasing public as wool prod- 
ucts. 

Par. 4. In the course and conduct of their said business respondents 
sell and distribute sweaters in boxes labeled as follows: 


Town and Country 
Camel 
(picture of a camel) 
Camel Sportswear 
Sportswear 
Hand Tailored 
Sewn in the sweaters so boxed is a cloth label containing the fol- 
lowing: 
(picture of a camel) 


Camel 


Sportswear 
100% Pure 
. Spun Yarn 
Par. 5. Products manufactured from wool have for many years 
held, and still hold, great public esteem and confidence because of 
their outstanding qualities. Camel’s hair is a type of wool and is 
a highly desirable material for sweaters. By the aforesaid labeling 
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of said sweaters respondents have represented that said sweaters are 
made of camel’s hair. In truth and in fact, said sweaters are not made 
of camel’s hair or of any other type of wool. 

By the labeling of said sweaters and by selling and distributing 
them as aforesaid, respondents do not inform the purchasing public 
of the fact that the sweaters which resemble wool in texture and 
appearance are made of rayon and not of wool. 

By the labeling of said sweaters and by selling and distributing 
them as aforesaid, respondents have represented and impliedly war- 
ranted that they are suitable and safe to be worn as wool sweaters 
are ordinarily worn. In truth and in fact the said sweaters, made of 
brushed rayon, are highly inflammable because of the length of the 
fibers on the brushed-up surface of this particular material and are 
dangerous and unsafe to be worn as an article of clothing. At no 
place on the sweaters themselves, on the containers in which they are 
packaged or otherwise is the fact revealed that said sweaters are 
highly inflammable and dangerous and unsafe to wear. 

Par. 6. The practice of respondents as aforesaid of representing 
said sweaters as made of camel’s hair, failing to reveal that said 
sweaters are made of rayon, and failing to reveal that said sweaters 
are made of a highly inflammable material unsafe to be worn as an 
article of clothing has had, and now has, the tendency and capacity 
to mislead and deceive the ultimate purchasers and prospective pur- 
chasers of said sweaters into the false and erroneous belief that said 
sweaters are made of camel’s hair and are suitable and safe to be 
worn as wool sweaters are ordinarily worn, and into the purchase 
thereof. Furthermore, respondents’ said practices place in the hands 
of retailers of respondents’ sweaters a means and instrumentality to 
mislead and deceive members of the buying and consuming public 
into the false and erroneous belief that said sweaters are made of 
camel’s hair and are fit and safe to be worn as wool sweaters are 
ordinarily worn, and into the purchase thereof in reliance upon such 
erroneous belief. 

Par. 7. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated July 17, 1952, the initial 
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decision in the instant matter of Hearing Examiner Everett F. Hay- 
craft, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY EVERETT F. HAYCRAFT, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 21, 1952, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said Act. After the issuance of said complaint and the 
filing of respondents’ answer thereto, a hearing was held in Wash- 
ington, D. C., at which testimony and other evidence in support of the 
allegations of said complaint were introduced before the above-named 
hearing examiner, theretofore duly designated by the Commission, the 
introduction of testimony and other evidence by the respondents being 
waived, and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, on March 6, 1952, 
the hearing examiner filed his initial decision which was duly served 
upon the parties. Thereafter, on March 25, 1952, counsel in support 
of the allegations of the complaint moved the Commission to order the 
proceeding reopened and remanded to the hearing examiner for the 
taking of additional evidence. Thereafter, the Commission, on May 
6, 1952, entered its order placing the case on the Commission’s own 
docket for review, amending the complaint, vacating and setting aside 
initial decision of hearing examiner and remanding the case to the 
hearing examiner for further proceedings in conformity with the 
Commission’s Rules of Practice. 

Thereafter, on May 23, 1952, counsel in support of the complaint 
entered into a stipulation as to the facts with counsel for respondents, 
subject to the approval of the hearing examiner, whereby it was agreed 
that the evidence taken under the complaint before amendment should 
be considered as evidence under the complaint as amended and that 
a statement of facts which was made a part thereof should be made 
a part of the record and be taken as facts in lieu of additional evidence 
in this proceeding; that the hearing examiner may proceed upon said 
statement of facts and the other evidence in the record to make his 
initial decision, stating his findings as to the facts and including 
inferences which he may draw from the said stipulation of facts and 
the other evidence and his conclusion based thereon and enter his order 
disposing of the proceeding without the filing of proposed findings 
and conclusions or the presentation of oral argument. It was fur- 
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ther stipulated and agreed that the Federal Trade Commission may, 
if the proceeding comes before it upon appeal from the initial decision 
of the hearing examiner or by review upon the Commission’s own 
motion, set aside the stipulation and remand the case to the hearing 
examiner for further proceedings under the amended complaint. 

Thereafter, the proceeding regularly came on for final consideration 
by the hearing examiner upon the amended complaint and the said 
stipulation, and said hearing examiner, having duly considered the 
record herein, finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusion drawn 
therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParaGrary 1. Respondents are individuals trading and doing busi- 
ness as a partnership under the firm name of Fisher & DeRitis, with 
their office and principal place of business, during the years 1950 and 
1951, located at the southwest corner of 12th and Carpenter Streets 
(1000 South 12th Street) in Philadelphia, Pennsylvania. The home 
address of respondent Albert H. Fisher is 1321 South 15th Street, 
Philadelphia, Pennsylvania, and the home address of respondent Vin- 
cent DeRitis is 1811 South 11th Street, Philadelphia, Pennsylvania. 

Par. 2. Said respondents for more than one year prior to January 
1952, have been engaged in manufacturing and selling articles of 
wearing apparel including pullover and jacket sweaters which were 
composed of brushed rayon with a raised fiber surface, causing said 
products, when sold, to be transported from their place of business 
in the State of Pennsylvania to the purchasers thereof located in the 
various other States of the United States and in the District of 
Columbia. Said respondents at all times herein mentioned have main- 
tained a substantial course of trade in said products in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of their said business respondents 
sell and distribute sweaters in boxes labeled as follows: 


Town and Country 


Camel 
(picture of an animal commonly known 
as a camel) 
Camel Sportwear 


Sportswear 
Hand Tailored 
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Sewn in the sweaters so boxed is a cloth label containing the 
following: 
(picture of an animal commonly 
known as a camel) 


Camel 


Sportswear 
100% Pure 
Spun Yarn 


Par. 4. Sweaters manufactured from wool have for many years held 
and still hold great public esteem and confidence because of their 
outstanding qualities. Camel’s hair is generally recognized by the 
public as a type of wool and is a highly desirable material for sweat- 
ers. By the aforesaid labeling of said sweaters, respondents have 
represented that said sweaters are made from camel’s hair. In truth 
and in fact said sweaters are not made from camel’s hair or any other 
type of wool. 

Par. 5. Rayon is a chemically manufactured fiber from which a 
fabric may be manufactured so as to simulate wool in texture and ap- 
pearance. Sweaters manufactured from such rayon fabric have the 
appearance and feel of wool and many members of the purchasing 
public are unable to distinguish between sweaters manufactured from 
such fabric and sweaters manufactured from wool. Consequently, 
such rayon sweaters are readily accepted by some of the purchasing 
public as wool products. 

Par. 6. Respondents, prior to January 1952, in the course and con- 
duct of their said business purchased from the manufacturers thereof 
a fabric made of brushed rayon with a raised fiber surface which 
resembled wool in texture and appearance and which they were in- 
formed by the manufacturer on the invoices was an “especially in- 
flammable” material. Said respondents in their factory manufac- 
tured approximately 100 dozen sets of men’s and women’s sweaters 
daily during 1951 and sold the same to 70 to 80 “peddlers,” located 
throughout the several States of the United States and in the District 
of Columbia, who resold the said sweaters to the public without dis- 
closing that said sweaters were made of “especially inflammable” 
material. 

Par. 7. Flammability tests evaluating the flammabiilty of the said 
sweaters by measurement of rate of burning when ignited were made 
by a chemist in the Fire Protection Section of the Building Technol- 
ogy Division of the United Sttaes Bureau of Standards of Washing- 
ton, D. C. From the tests made it was found that the fabric tested 
came within the class of “Fabrics burning rapidly or intensely, and in 
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which the base fabric is ignited or fused. The quick ignition and 
fast burning of the fabrics tested is due in part to the fact that all of 
the specimens had a raised fiber surface which allows the air to more 
nearly surround each individual strand of fiber.” It was further 
found by this chemist that “material of ordinary wool such as is com- 
monly used in pullover vests and jackets will not even ignite within 
the one second of time the apparatus used applies the ignition flame, 
but those fabrics burn with a surface flash only and the base fabric is 
not ignited or fused.” 

Par. 8. Because a garment or a fabric is made of brushed rayon 
and has a raised fiber surface does not necessarily render it especially 
flammable. Some fabrics of brushed rayon may have such a short 
surface nap that they cannot be said to be especially flammable because 
of the raised fiber surface. The length of the fibers on the brushed 
up surface has a bearing on the degree of flammability of such mate- 
rial, but there are also other factors that would probably have a bear- 
ing. Among them are the fineness of the individual strands of fiber 
and the proximity of each individual strand to the other strands of 
fiber. There is no arbitrary standard of fiber characteristics that 
has been set up as a criterion to determine the degree of inflammability . 
of rayon or brushed rayon. By long practice an expert, by looking 
at and examining a piece of rayon fabric, can have a pretty good idea 
of its degree of flammability, but a test of each type of material is 
necessary before the degree of flammability can be definitely deter- 
mined. 

Par. 9. By the labeling of said sweaters and by selling and dis- 
tributing them as aforesaid, respondents have represented and im- 
pliedly warranted that they are made of wool and are suitable and 
are safe to be worn as wool sweaters are ordinarily worn. At no place 
on the sweaters themselves, on the containers in which they are pack- 
aged or otherwise is the fact revealed to the public that said sweaters 
were “especially inflammable.” 

Par. 10. Respondents in January 1952 ceased manufacturing said 
sweaters and immediately notified all distributors to return unsold 
sweaters to respondents, and notified all railroads, express companies, 
airlines and trucking companies either to return all sweaters in transit 
to the respondents at the expense of the respondents, or to destroy 
same at the expense of the respondents. Furthermore, respondents, 
prior to the filing of the complaint herein, on their own volition re- 
quested the aid of the Fire Marshall and with his assistance burned 
all finished sweaters, cut and unsewed sweaters, and approximately 
50 bolts of sixty inch wide material, (about 20 truck loads) valued 
at $40,000.00, on one of the city dumps of Philadelphia. Respondents 
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have sold all their machines and equipment and gave up their lease 
and are now out of business. 

Par. 11. The practice of respondents as aforesaid of representing 
said sweaters as made of camel’s hair; failing to reveal that said 
sweaters are made of an especially inflammable material; has had the 
tendency and capacity to mislead and deceive the ultimate purchasers 
and prospective purchasers of said sweaters into the false and errone- 
ous belief that said sweaters were made of camel’s hair and were suit- 
able and safe to be worn as wool sweaters are ordinarily worn, and 
into the purchase thereof in reliance upon such false and erroneous 
belief. Furthermore, respondents’ said practices placed in the hands 
of retail distributors of respondents’ sweaters a means and instru- 
mentality to mislead and deceive members of the buying and consum- 
ing public into the false and erroneous belief that said sweaters were 
made of camel’s hair and were fit and safe to be worn as wool sweaters 
are ordinarily worn, and into the purchase thereof in reliance upon 
such false and erroneous belief. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Albert H. Fisher and Vincent 
DeRitis, individually and trading and doing business under the firm 
name of Fisher & DeRitis, or under any other name or names, and 
their respective representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of sweaters or of any other 
garments made of the material known as brushed rayon with a raised 
fiber surface or of any similar material, do forthwith cease and desist 
from: 

(1) Representing directly or by implication that said garments are 
made of camel’s hair or any other type of wool; 

(2) Offering for sale or selling any garments composed in whole 
or in part of rayon without affirmatively and clearly disclosing thereon 
such rayon content ; 

(8) Offering for sale or selling garments made of a highly in- 
flammable material without affirmatively and clearly disclosing thereon 
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that said garments are highly inflammable and are dangerous and un- 
safe to be worn as articles of clothing. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of July 17, 1952]. 
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KENTUCKY CHEMICAL INDUSTRIES, INC. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE AL- 
LEGED VIOLATION OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS 
APPROVED OCT. 15, 1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5971. Complaint, Mar. 24, 1952—Decision, Aug. 6, 1952 


Where a corporation which was engaged in the manufacture and competitive 
interstate sale and distribution, primarily to retail feed dealers in the eastern 
and southeastern United States, of animal proteins known as “K-C Brand” 
meat and bone scraps and digester tankage, and of its ‘“Provico” brand com- 
plete feeds and concentrates; 

In selling its said feed products through two so-called volume rebate plans known 
as “Dealer Patronage Dividend Contracts’, pursuant to which it paid patron- 
age dividends, discounts, rebates or refunds, to the less than 50% of its dealers 
who qualified— 

(a) Discriminated in price between different purchasers in the “Delmarva” 
peninsula principally, through the use of a sliding scale, under which dis- 
counts ranged from 50¢ per ton for monthly purchases of from 60 to 120 tons, 
to $1.50 per ton for 480 tons or over; and 

(6) Similarly discriminated in price between different purchasers in other areas 
through the use of a plan pursuant to which the dealer received points on all 
of its feed purchases during a twelve-month period, with higher point values 
for the more expensive purchases, and under which the dealer received dis- 
counts of from 5¢ to 20¢ per point, depending upon the points accumulated, 
ranging from a minimum of 300 to 10,000 and over ; 

Hffect of which discriminations in price might be substantially to lessen com- 
petition or tend to create a monopoly in respondent in the line of commerce 
in which it was engaged, and to injure, destroy and prevent competition 
between it and other manufacturers and sellers of animal feed products; and 
to injure, destroy and prevent competition between customers who received 
the benefits of such discriminations which it granted, and competing dealer 
purchasers who did not: 

Held, That such plans, acts and practices were in violation of the provisions of 
Sec. 2 (a) of the Clayton Act as amended, by the Robinson-Patman Act. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. Fletcher G. Cohn and Mr. Robert F. Quinn for the Commission. 
Frost & Jacobs, of Cincinnati, Ohio, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (Clayton 
Antitrust Act), as amended by an Act of Congress approved June 19, 
1936 (Robinson-Patman Act), the Federal Trade Commission, having 
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reason to believe that the respondent named in the caption hereof, and 
hereinafter more particularly described, has violated and is now 
violating the provisions of section 2 (a) of said Act, hereby issues its 
complaint, stating its charges with respect thereto as follows: 

Paracrary 1. Respondent Kentucky Chemical Industries, Inc., 
hereinafter referred to as “respondent Kentucky Industries,” is a 
corporation organized and existing under and by virtue of the laws of 
the State of Ohio, with its general offices and principal place of busi- 
ness located on Estee Avenue, Cincinnati 32, Ohio. 

Par. 2. The respondent Kentucky Industries, since 1937, has been 
engaged, and is now engaged, in the manufacture, sale and distribu- 
tion of animal feed products of various types, including complete 
feeds and concentrates. Said animal feed products, manufactured, 
sold and distributed by respondent, are known as “Provico” brand 
feed. Said feeds are sold by respondent primarily to retail feed deal- 
ers in the sales area comprising the Eastern and Southeastern United 
States, from the Northeast part thereof to Florida; respondent does 
not sell its products to wholesalers or distributors. 

During the calendar year 1948, respondent’s gross sales of feed were 
87,466 tons, valued at $9,035,127.74; in 1949, the gross sales were 
144,933 tons, valued at $10,585,373.58. 

Respondent’s manufacturing plant is located at Cincinnati, Ohio, 
and it has warehouses located at Seaford, Delaware, and Gainesville, 
Georgia. 

Said respondent Kentucky Industries sells and distributes in com- 
merce, as “commerce” is defined in the Clayton Antitrust Act, as 
amended by the Robinson-Patman Act, said animal feed products to 
retail dealers located in various States of the United States and in the 
District of Columbia. Respondent causes said animal feed products, 
when sold, to be transported and shipped from its respective manufac- 
turing plant and warehouses in the several States in which they are 
located, across State lines, to the purchasers thereof, located in the 
District of Columbia and in the various States of the United States 
other than where such shipments originate. Respondent maintains, 
and has maintained, during all the times mentioned herein a course 
of trade in said products, in commerce, among and between the several 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business, as aforesaid, 
respondent, since its organization in 1937, has been engaged in sub- 
stantial competition with other persons, partnerships, firms and cor- 
porations which likewise manufacture animal feed products, and 
which sell and seek to sell and distribute said products in commerce 
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between and among the several States of the United States to retail 
feed dealers, except insofar as such competition has been, or may be, 
affected by the acts and practices hereinafter alleged. 

Par. 4. In the course and conduct of its business, as aforesaid, since 
in or about June, 1947, respondent has been, and is now, discriminat- 
ing in price between different purchasers of its animal feed products 
of like grade and quality by selling such products to some of its pur- 
chasers at higher prices than it sells these said products of like grade 
and quality to others of its purchasers who are in competition one 
with the other in the sale of said products within the United States. 

Some of the purchases, which were and are involved in such dis- 
criminations, were, and are, in commerce, and the animal feed prod- 
ucts so involved, were, and are, sold for use, consumption or resale 
within the United States. 

Par. 5. Among the aforesaid price discriminations are those which 
were and are accomplished by so-called volume rebate plans which 
were instituted by respondent in or about June, 1947. Since then, 
these plans, both known as “Dealer Patronage Dividend Contracts,” 
have been utilized continuously, and are still utilized by respondent in 

the sale and distribution of its animal feeds and concentrates. 

Under such plans, respondent’s dealers are paid discounts, refunds 
or rebates on their total purchases of such feeds and concentrates 
for the period beginning December 1 and ending November 30 of each 
succeeding year. 

One type of “Dealer Patronage Dividend Contract” which has been, 
and is still used by respondents, principally in the “Delmarva” area 
(this area is a peninsula composed of the State of Delaware and 
several counties of the States of Maryland and Virginia, and which is 
located between the Chesapeake Bay and the Atlantic Ocean), pro- 
vides for the calculation of the discount, refund or rebate on the basis 
of the total number of tons of “Provico” feeds and concentrates pur- 
chased during the period. There is a sliding scale where the dis- 
count, refund or rebate per ton is proportionally higher according to 
the number of tons of said feeds purchased during the period. Any 
dealer who purchases a minimum of 60 tons of said feeds during the 
aforesaid period is the recipient of the minimum discount, refund or 
rebate at the rate of 50 cents per ton. Should a dealer’s total pur- 
chases not aggregate this required minimum during any specific month 
of the aforesaid period, such dealer receives no discount, refund or 
rebate on his purchases. As respondent’s dealers purchase larger 
quantities of said feeds, they obtain larger discounts, refunds or 
rebates which are computed at a higher rate per ton, according to the 
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following schedule of total purchases during any particular month of 
such period: 


Per ton 
GOstons is ee eR Ree See See 2 ee ee ee $0.50 
DOE OTIS eee er ee ee Ne ee ee 75 
DOtonsl Wt At SE 9th oO Oe eee oe 1. 00 
S30 tonsse? eee oF. PA oie loeeres Sector tts sea er ee 1, 25 
480 t0ONS: 2s to ee ee ee ee 1.50 


The discount, refund or rebate under this particular type of the 
respondent’s Dealer Patronage Dividend is on a monthly basis and 
is not cumulative: for example, if a dealer buys 210 tons of feed in 
any one month, his patronage dividend, discount, refund, or rebate 
for that month will be $1.00 per ton, but should he buy only 60 tons 
the succeeding month, his dividend, discount, refund or rebate will be 
50 cents per ton on the feed purchased during that month; should a 
dealer buy in excess of 480 tons in any one month during the period, 
there is no carry over of excess tonnage into the succeeding month, but 
such a dealer will receive a patronage dividend, discount, refund or 
rebate of $1.50 per ton on the total number of tons purchased during 
the month, including those tons in excess of 480 tons. This is ex- | 
plained to all the respondent’s dealers, who, when they begin purchas- 
ing respondent’s feeds, enter into this so-called “Dealer Patronage 
Dividend Contract” with the respondent; as aforesaid, only those 
dealers who are located in the aforementioned “Delmarva” area for 
the most part, enter into this particular type of contract. 

The other type of volume rebate plan, which is likewise called by the 
respondent “Dealer Patronage Dividend Contract” and which has been 
utilized by respondent since its inception in or about June, 1947, in all 
of the areas in which respondent sells its feeds other than that of 
“Delmarva,” provides for the assignment of certain point values per - 
ton for the various feeds and concentrates which respondent manufac- 
tures; the purchaser receives a certain number of points on all of said 
feeds purchased during the aforesaid period, with such feeds having 
different point values, the more expensive being assigned the higher 
point values. Any dealer who accumulates a minimum of 300 points 
during the aforesaid annual period from December 1 to November 30 
is the recipient of the minimum discount, refund or rebate of 5 cents 
per point on his purchases from the respondent during this period. 
If a dealer fails to accumulate the minimum, he receives no discount, 
refund or rebate on his purchases. Respondent’s dealers who earn a 
greater number of total points during the period are accredited with 
and paid discounts, refunds or rebates which are computed at a higher 
rate per point based on the following schedule: 
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Under this type of patronage dividend, the points are cumulative, 
and as soon as a dealer purchases from respondent sufficient feed to 
accumulate 300 points therefor, he begins to “earn dividends” on his 
purchases, and the total points acquired during the aforesaid period 
form the basis for the computation of his discount, refund or rebate 
on his purchases. When a dealer begins purchasing his feeds from 
the respondent, and is not located in the “Delmarva” area, he enters 
into another type of “Dealer Patronage Dividend Contract,” which 
sets forth the points allowed for the different types of feeds manu- 
factured and sold by the respondent, as well as the aforesaid schedule 
of discounts, refunds or rebates based upon the total number of points 
per year. 

The patronage dividends, discounts, rebates or refunds under both 
the aforesaid plans, or “Dealer Patronage Dividend Contracts,” are 
paid in cash after December 1 of each specific year to the various 
dealers who qualify, without the necessity of application or any other 
action on the part of the dealer. 

During the year of 1948, the total deaiers’ patronage dividend, dis- 
count, refund or rebate paid was $61,838:27; during the year of 1949, 
it. was over $80,000; these amounts were distributed to less than 50% 
of respondent’s dealers, with the balance not purchasing sufficient of 
respondent’s animal feeds during these years to receive benefits under 
the applicable plan. 

Respondent does not use any system of sub-dealers, nor does it sell 
to any chain purchasers or to any dealers purchasing on a group or 
pool basis. Respondent does not require any of its dealers to sell 
respondent’s brand of animal feeds to the exclusion of competitive 
brands of feed produced and sold by other manufacturers, and most 
of the dealers to whom respondent sells its animal feed products do 
purchase and sell one or more competitive brands of said products. 

Par. 6. The effect of the discriminations in price, as alleged herein 
and of any part or fraction thereof, may be substantially to lessen 
competition or tend to create a monopoly in the respondent in the 
line of commerce in which it has been and is now engaged, and to 
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injure, destroy and prevent competition between the respondent and 
other manufacturers and sellers of animal feed products, and in the 
line of commerce in which the customers of the respondent, their 
dealer purchasers, are engaged, may be to injure, destroy and prevent 
competition between those customers, who in purchasing respondent’s 
products receive the benefits of such discriminations which respondent 
grants, as hereinbefore set forth, and those competing dealer pur- 
chasers from the respondent who do not receive such benefits. 

Par. 7. The foregoing described plans, acts and practices of re- 
spondent are in violation of the provisions of subsection (a) of 
section 2 of the Clayton Antitrust Act, as amended by the Robinson- 
Patman Act, approved June 19, 1936. 


CONSENT SETTLEMENT + 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an Act of Congress approved June 19, 1936 
(Robinson-Patman Act), the Federal Trade Commission, on the 24th 
day of March 1952, issued and subsequently served its complaint on 
the respondent named in the caption herein, charging it with viola- 
tion of subsection (a) of section 2 of the Clayton Act, as amended. 

The respondent, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purposes of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of answer to said complaint 
heretofore filed and which, upon acceptance by the Commission of this 
settlement, is to be withdrawn from the record, hereby: 

1. Admits all of the jurisdictional allegations set forth in the 
complaint. 


1The Commission’s “Notice of Acceptance of Consent Settlement and Order to File 
Report of Compliance’, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was on August 6, 1952, accepted by the Commission, subject only to the 
condition that the respondent comply with the requirements of the following paragraph 
with respect to the filing of a report showing the manner and form in which it has com- 
plied with the order to cease and desist ; and subject to such condition said consent settle- 
ment was ordered entered of record as the Commission’s findings as to the facts, conclusion, 
and order in disposition of this proceeding. 

It is accordingly ordered, That the respondent, Kentucky Chemical Industries, Inc., a 
corporation, shall within sixty (60) days after service upon it of this notice and order, 
file with the Commission a report in writing setting forth in detail the manner and form 
in which it has complied with the order to cease and desist contained in the consent 
settlement entered herein. 
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2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondent, in consenting to. 
the Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrains from admitting, or 
denying that it has engaged in any of the acts or practices stated 
therein to be in violation of law or that such acts and practices, if 
engaged in, would be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which respondent consents may be entered in final disposition of this 
proceeding, are as follows: 


COMMISSION’S FINDINGS AS TO THE FACTS 


ParacrapPH. 1. Respondent Kentucky Chemical Industries, Inc., 
hereinafter referred to as “respondent Kentucky Industries,” is a 
corporation organized and existing under and by virtue of the laws of 
the State of Ohio, with its general offices and principal place of busi- 
ness located on Este Avenue, Cincinnati 32, Ohio. 

Par. 2. The respondent, Kentucky Industries, since 1937, has been 
engaged, and is now engaged, in the manufacture, sale and distribution 
of animal proteins known as K-C Brand meat and bone scraps and 
digester tankage and since August 1942 has also been engaged, and is 
now engaged, in the manufacture and sale of complete feeds and 
concentrates which are manufactured, sold and distributed by re- 
spondent as “Provico” Brand feed. Said feeds are sold by respondent 
primarily to retail feed dealers in the sales area comprising the East- 
ern and Southeastern United States, from the Northeast part thereof 
to Florida; respondent does not sell its products to wholesalers or 
distributors. 7 

During the calendar year 1948, respondent’s gross sales of feed were 
87,466 tons, valued at $9,035,127.74; in 1949, the gross sales were 
144,933 tons, valued at $10,585,373.58. 

Respondent’s manufacturing plant is located at Cincinnati, Ohio. 

Said respondent Kentucky Industries sells and distributes in com- 
merce, as “commerce” is defined in the Clayton Antitrust Act, as 
amended by the Robinson-Patman Act, said animal feed products to 
retail dealers located in various States of the United States and in the 
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District of Columbia. Respondent causes said animal feed products, 
when sold, to be transported and shipped from its respective manu- 
facturing plant and warehouses in the several States in which they are 
located, across State lines, to the purchasers thereof, located in the 
District of Columbia and in the various States of the United States 
other than where such shipments originate. Respondent maintains, 
and has maintained, during al! the times mentioned herein, a course 
of trade in said products, in commerce, among and between the several 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business, as aforesaid, re- 
spondent, since its organization in 1937, has been engaged in substan- 
tial competition with other persons, partnerships, firms and corpora- 
tions which likewise manufacture animal feed products, and which 
sell and seek to sell and distribute said products in commerce between 
and among the several States of the United States to retail feed 
dealers, except insofar as such competition may have been affected by 
the acts and practices hereinafter stated. 

Par. 4. In the course and conduct of its business, as aforesaid, since 
in or about June, 1947, respondent has been (until the time men- 
tioned in Paragraph 5 hereof) discriminating in price between dif- 
ferent purchasers of its animal feed products of like grade and quality 
by selling such products to some of its purchasers at higher prices 
than it sells these said products of like grade and quality to others 
of its purchasers who are in competition one with the other in tne 
sale of said products within the United States. 

Some of the purchases which were involved in such discriminations 
were in commerce, and the animal feed products so involved were 
sold for use, consumption or resale within the United States. 

Par. 5. The aforesaid price discriminations were accomplished by 
so-called volume rebate plans which were instituted by respondent 
in or about June, 1947. Since then these plans, both known as “Dealer 
Patronage Dividend Contracts,” were utilized continuously by re- 
spondent in the sale and distribution of its animal feeds and con- 
centrates until December 1, 1951, which was subsequent to the investi- 
gation by the Federal Trade Commission. 

The following is a description of the plans as then used by re- 
spondent: 

(1) Under such plans, respondent’s dealers are paid discounts, 
refunds, or rebates, on their total purchases of such feeds and con- 
centrates for the period beginning December 1 and ending November 
30 of each succeeding year. 

(2) One type of “Dealer Patronage Dividend Contract,” which 
has been used by respondents, principally in the “Delmarva” area 
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(this area is a peninsula composed. of the State of Delaware and 
several counties of the States of Maryland and Virginia and which 
is located between the Chesapeake Bay and the Atlantic Ocean), 
provides for the calculation of the discount, refund or rebate on the 
basis of the total number of tons of “Provico” feeds and concentrates 
purchased during the period. There is a sliding scale whereby the 
discount, refund or rebate per ton is proportionally higher according 
to the number of tons of said feeds purchased during the period. Any 
dealer who purchases a minimum of 60 tons of said feeds during any 
specific month of the aforesaid period is the recipient of the minimum 
discount, refund or rebate at the rate of 50 cents per ton. Should 
a dealer’s total purchases not aggregate this required minimum during 
any specific month of the aforesaid period, such dealer receives no 
discount, refund or rebate on his purchases. As respondent’s dealers 
purchase larger quantities of said feeds, they obtain larger discounts, 
refunds or rebates which are computed at a higher rate per ton, accord- 
ing to the following schedule of total purchases during any particular 
month of such period: 


Per ton 
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(3) The discount, refund or rebate under this particular type of re- 
spondent’s Dealer Patronage Dividend is on a monthly basis end is 
not cumulative; for example, if a dealer buys 210 tons of feed in any 
one month, his patronage dividend, discount, refund or rebate for 
that month, will be $1.00 per ton, but should he buy only 60 tons 
the succeeding month, his dividend, discount, refund or rebate will 
be 50 cents per ton on the feed purchased during the month; should 
a dealer buy in excess of 480 tons in any one month during the period, 
there is no carryover of excess tonnage into the succeeding month, 
but such a dealer will receive a patronage dividend, discount, refund or 
rebate of $1.50 per ton on the total number of tons purchased during 
the month, including those tons in excess of 480 tons. This is ex- 
plained to all the respondent’s dealers, who, when they begin purchas- 
ing respondent’s feeds, enter into this so-called “Dealer Patronage 
Dividend Contract” with the respondent; as aforesaid, only those 
dealers who are located in the aforementioned “Delmarva” area for 
the most part, enter into this particular type of contract. 

(4) The other type of volume rebate plan, which is likewise called 
by the respondent “Dealer Patronage Dividend Contract,” and which 
was utilized by respondent since its inception in or about June, 1947, 
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until December 1, 1951, which was subsequent to the investigation by 
the Federal Trade Commission, in all of the areas in which respondent 
sells its feeds other than that of “Delmarva,” provides for the assign- 
ment of certain point values per ton for the various feeds and concen- 
trates which respondent manufactures; the purchaser receives a certain 
number of points on all of said feeds purchased during the afore- 
said period, with such feeds having different point values, the more 
expensive being assigned the higher point values. Any dealer who 
accumulates a minimum of 300 points during the aforesaid annual 
period from December 1 to November 30 is the recipient of the mini- 
mum discount, refund or rebate of 5 cents per point on his purchases 
from the respondent during this period. If a dealer fails to accum- 
ulate the minimum points, he receives no discount, refund or rebate on 
his purchases. Respondent’s dealers who earn a greater number of 
total points during the period are accredited with and paid discounts,, 
refunds or rebates which are computed at a higher rate per point based. 
on the following schedule: 


Value Vaiue 
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(5) Under this type of patronage dividend, the points are cumula- 
tive, and as soon as a dealer purchases from respondent sufficient feed 
to accumulate 300 points therefor, he begins to “earn dividends” on his 
purchases, and the total points acquired during the aforesaid period 
form the basis for the computation of his discount, refund or rebate on: 
his purchases. When a dealer began purchasing his feeds from the 
respondent, and was not located in the “Delmarva” area, he entered’ 
into the foregoing type of “Dealer Patronage Dividend Contract,” 
which set forth the points allowed for the different types of feeds 
manufactured and sold by the respondent, as well as the aforesaid 
schedule of discounts, refunds or rebates based upon the total number: 
of points per year. 

(6) The patronage dividends, discounts, rebates or refunds under 
both the aforesaid plans, or “Dealer Patronage Dividend Contracts,” 
were paid in cash after December 1 of each specific year to the vari- 
ous dealers who qualify without the necessity of application or any 
other action on the part of the dealer. 

During the year 1948, the total dealers’ patronage dividend, dis- 
count, refund or rebate paid was $61,838.27; during the year of 1949,. 
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it was over $80,000.00; these amounts were distributed to less than 
50% of respondent’s dealers, with the balance not purchasing sufli- 
cient of respondent’s animal feeds during these years to receive 
benefits under the applicable plan. 

Respondent does not use any system of sub-dealers, nor does it sell 
to any chain purchasers or to any dealers purchasing on a group or 
poo] basis. Respondent does not require any of its dealers to sell re- 
spondent’s brand of animal feeds to the exclusion of competitive 
brands of feed produced and sold by other manufacturers, and most of 
the dealers to whom respondent sells its animal feed products do pur- 

chase and sell one er more competitive brands of said products. 

Par. 6. The effect of the discriminations in price, as stated herein 
and of any part or fraction thereof, may be substantially to lessen 
competition or tend to create a monopoly in the respondent in the line 
of commerce in which it has been and is now engaged, and to injure, 
destroy and prevent competition between the respondent and other 
manufacturers and sellers of animal feed products, and in the line 
of commerce in which the customers of the respondent, their dealer 
purchasers, are engaged, may be to injure, destroy and prevent com- 
petition between those customers, who in purchasing respondent’s 
products receive the benefits of such discriminations which respondent 
grants, as hereinbefore set forth, and those competing dealer pur- 
chasers from the respondent who do not receive such benefits. 


COMMISSION’S CONCLUSION 


The foregoing described plans, acts and practices of respondent are 
in violation of the provisions of subsection (a) of section 2 of the 
Clayton Antitrust Act, as amended by the Robinson-Patman Act, 
approved June 19, 1936 (U.S. C. Title 15, Sec. 13). 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent, Kentucky Chemical Industries, 
Inc., a corporation, directly or indirectly, through any corporate or 
other device, through its officers, agents, representatives or employees, 
or by any other means or methods in the sale of animal feed products, 
including both concentrate and complete feeds, whether sold under 
the name of “Provico” or any other name or designation, in commerce, 
as “commerce” is defined in the aforesaid Clayton Act, do forthwith 
cease and desist from: 

Directly or indirectly discriminating in price between different 
competing purchasers of animal feed products, including both con- 
centrate and complete feeds of like grade and quality, where the afore- 
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said products are sold for use, consumption or resale within the United 
States, by employing in any manner, or by any means, any arrange- 
ment or plan, regardless of designation, whereby allowances, dis- 
counts, rebates, refunds, compensation or consideration of any nature 
or description are granted or paid in any manner to competing dealer 
purchasers of such products when such allowances, discounts, rebates, 
refunds, compensation or consideration are compiled or computed at 
varied or different rates or percentages dependent upon the quantity 
or amount of the products purchased. 
Kentucky Cuemicau Inpusrriss, Inc., 
By (S) R. W. MacGrecor, 
President. 
May 22, 1952. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record this 6th day of 
August, 1952, subject only to the condition that the respondent shall, 
within sixty (60) days after service upon it of a copy of this consent. 
settlement, file with the Commission a report in writing setting forth 
in detail the manner and form in which it has complied with the order 
to cease and desist contained in said consent settlement. 
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Complaint 


In Toe Marrer oF 


UBIKO MILLING COMPANY 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE AL- 
LEGED VIOLATION OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS: 
APPROVED OCT. 15, 1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5972. Complaint, Mar. 24, 1952—Decision, Aug. 6, 1952 


Where a corporation engaged in the manufacture and competitive interstate 
sale and distribution of animal feed products of various types, including 
both concentrate and complete feeds, under the trade name “Life Guard’’, 
which, during the year ending October 31, 1949, sold about 65,558 tons 
thereof, amounting to $4,150,000 in gross sales; 

In selling its said feed products, primarily to retail dealers, in the area com- 
posed of Southern Ohio, West Virginia, Virginia, Western Pennsylvania, 
New Jersey, Kentucky, Tennessee, the two Carolinas, Georgia and Florida, 
through its so-called “Dealer Profit Selling Plan”, pursuant to which it 
paid discounts, refunds or rebates automatically to dealers who qualified 
thereunder and who had not become delinquent in their payments during 
the twelve month period applicable thereto— 

Discriminated in price between different purchasers by selling to some at 
higher prices than it sold products of like grade and quality to others ac- 
tively engaged in competition with one another in their resale, through the 
use of a sliding scale pursuant to which annual purchases of a minimum 
of fifty to one hundred tons entitled a dealer to a discount of 50¢ a ton, 
and larger purchases ranging up to 500 tons or more entitled him to larger 
discounts up to $1.00 a ton; 

Effect of which discriminations in price might be substantially to lessen com- 
petition or tend to create a monopoly in the line of commerce in which it 
was engaged and to injure, destroy and prevent competition between it 
and other manufacturers and sellers of animal feed products; and to injure, 
destroy and prevent competition between favored customers who received 
the benefits of such discriminations and competing dealer purchasers who 
did not receive such benefits : 

Held, That such plans, acts and practices were in violation of the provisions of 
See. 2 (a) of the Clayton Act, as amended by the Robinson-Patman Act. 


Before Mr. James A. Purcell, hearing examiner. 
M. Fletcher G. Cohn and Mr. Robert F. Quinn for the Commission. 
Dinsmore, Shohl, Sawyer & Dinsmore, of Cincinnati, Ohio, for 
respondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (Clayton 
Antitrust Act), as amended by an Act of Congress approved June 
19, 1986 (Robinson-Patman Act), the Federal Trade Commission, 
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having reason to believe that the respondent named in the caption 
hereof, and hereinafter more particularly described, has violated, and 
is now violating, the provisions of section 2 (a) of said Act, hereby 
issues its complaint, stating its charges with respect thereto as follows: 

Paracraru 1. Respondent Ubiko Milling Company, hereinafter re- 
ferred to as “respondent Ubiko Company,” is a corporation organized 
and existing under and by virtue of the laws of the State of Ohio, 
with its offices and principal place of business located at 5216 Vine 
Street, Cincinnati, Ohio. 

Par. 2. The respondent Ubiko Company, for several years last 
past and more particularly since June 19, 1936, has been engaged, and 
is now engaged, in the manufacture, sale and distribution of animal 
feed products of various types, including both concentrate and com- 
plete feeds. Said animal feed products thus manufactured, sold and 
distributed by respondent are generally sold under trade name, and 
known as, “Life Guard” feeds. 

During the year ending October 31, 1949, respondent sold approx- 
imately 65,558 tons of said feeds, primarily to retail dealers, which 
amounted to gross sales of $5,151,000. Respondent’s feed is sold in 
the area comprised of Southern Ohio, West Virginia, Virginia, West- 
ern Pennsylvania, New Jersey, Kentucky, Tennessee, South Carolina, 
North Carolina, Georgia and Florida. Respondent does not maintain 
or operate any warehouses except at Cincinnati, Ohio. 

Said respondent sells and distributes in commerce, as “commerce” 
is defined in the Clayton Antitrust Act, as amended by the Robinson- 
Patman Act, said animal feed products to retail dealers located in 
various States of the United States. Respondent causes said animal 
feed products, when sold, to be transported from its manufacturing 
plant or warehouse, each of which is located in Cincinnati, Ohio, 
across State lines to its dealer purchasers thereof, located in various 
States of the United States other than the State of Ohio, where such 
shipments originate. Respondent maintains, and has maintained 
during all the times mentioned herein, a course of trade in said prod- 
ucts, in commerce between and among the several States of the United 
States. 

Par. 3. In the course and conduct of its business, as aforesaid, re- 
spondent, particularly since June 19, 1936, has been engaged in sub- 
stantial competition with other persons, partnerships, firms and 
corporations which likewise manufacture animal feed products and 
sell and seek to sell and distribute said products in commerce between 
and among the several States of the United States to retail feed 
dealers, except insofar as such competition has been, or may be, af- 
fected by the acts and practices hereinafter alleged. 


UBIKO MILLING CO. 101 
99 Complaint 


Par. 4. In the course and conduct of its business, as aforesaid, re- 
spondent, since some time prior to 1948, and particularly since 1947, 
has been, and is now, discriminating in price between different pur- 
chasers of its animal feed products of like grade and quality by selling 
such products to some of its purchasers at higher prices than it sells 
the said products of like grade and quality to others of its purchasers 
who are in competition one with the other in the sale of said products 
within the United States. 

Some of the purchases, which were, and are, involved in such dis- 
criminations, were, and are, in commerce and the animal feed prod- 
ucts so involved, were and are sold for use, consumption or resale 
within the United States. 

Par. 5. Among the aforesaid price discriminations are those which 
were, and are, accomplished by a plan instituted and used by respond- 
ent for some time prior to 19438, when it was temporarily discontinued, 
but which in its general tenets and outline was resumed in 1947, and 
which has been utilized continuously, and is now being utilized, by 
the respondent in the sale and distribution in the aforesaid commerce 
of respondent’s animal feed products. The plan presently is known 
as the “Dealer Profit Sharing Plan.” 

The nature of said plan, especially since its resumption in 1947, 
is that some of respondent’s dealers are paid by the respondent an 
annual discount, refund or rebate on their purchases of the respond- 
ent’s aforesaid animal feed products made during a period of time 
extending from November 1 to October 31 of the following year. 
Such discount, refund or rebate is computed on the basis of the num- 
ber of tons of “Life Guard” feeds purchased during the said period. 
There is a sliding scale whereby the rate of discount, refund or rebate 
per ton is proportionally higher according to the total tonnage of such 
feeds purchased during the aforesaid period. Any dealer who pur- 
chases 50 tons of said feeds and who also meets the requirement of 
maintaining a record of prompt cash payments for feeds purchased 
during the aforesaid period, receives from the respondent the mini- 
mum volume discount, refund or rebate of 50 cents per ton on all of 
his purchases of said feed from respondent during this period. If a 
dealer’s purchases do not aggregate this required minimum during 
the aforesaid period of 50 tons or if he becomes delinquent in his pay- 
ments during the period, he does not qualify for any discount, refund 
or rebate on his purchases regardless of the volume of same. Also, 
even though a dealer should promptly pay all of his purchases during 
the period, unless he has purchased 50 tons of said feeds during such 
period, he receives no discount, refund or rebate on his purchases. 
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Respondent’s dealers who meet the requirements of maintaining 
a good record of prompt cash payments for feeds purchased during 
the said pericd, and who during said period also purchase more than 
the minimum requirement of 50 tons of said feeds, obtain discounts, 
refunds or rebates computed on the following schedule of purchases 
during the period : 


Tons purchased 


Rebate per ton: per year 
HQUCENTS per ton rons Sr PE Se eee 50-to 100 tons. 
GOrcertssperstonvonss Ut Jee See Bee. eee ee 100 to 209 tons. 
ZO: Cents Per tots oS ws pee eed ee Be, pe 200 to 300 tons. 
SOscentovper:tOn Ons) eS ee ee ee ee 300 to 400 tons. 
GORCENIES PET TONE Ol. neta 0 meee ee ee ne es ee 400 to 500 tons. 
SALOON PSE OTs OT yea teet Neen we ee es eee eee ee eee ee __. 500 tons or more. 


A discount, refund or rebate applies only on Ubiko manufactured 
feeds and is payable only ona full year’s business; no discount, refund 
or rebate is payable on any part year. The discounts, refunds or 
rebates are paid automatically according to the aforesaid schedule 
as quickly as possible after November 1 of each annual period, without 
any further obligation or action by, or on behalf of such dealers. 

During the annual period from November 1, 1948, to October 31, 
1949, respondent granted discounts, refunds or rebates under the 
aforesaid plan in a total amount of approximately $40,722.87. 

Respondent does not enter into any agreements with its animal feed 
dealers whereby said dealers are required to sell “Life Guard” feeds 
to the exclusion of competitive brands of feeds produced and sold by 
other manufacturers, and most of the dealers to whom respondent 
sells its animal feed products purchase and sell one or more com- 
petitive brands of such products. 

Par. 6. The effect of the discriminations in price, as alleged herein, 
and of any part or fraction thereof, may be substantially to lessen 
competition or tend to create a monopoly in the respondent in the line 
of commerce in which it has been and is now engaged, and to injure, 
destroy, or prevent competition between the respondent and other 
manufacturers and sellers of animal feed products, and in the line of 
commerce in which the customers of the respondent, their dealer pur- 
chasers, are engaged, may be to injure, destroy or prevent competition 
between those customers, who in purchasing respondent’s products 
receive the benefits of such discriminations which respondent grants, 
as hereinbefore set forth, and those competing dealer purchasers from 
the respondent who do not receive such benefits. 

Par. 7. The foregoing described plan, acts and practices of 
respondent are in violation of the provisions of subsection (a) of 
section 2 of the Clayton Antitrust Act, as amended by the Robinson- 
Patman Act, approved June 19, 1936. 
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Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes, approved October 15, 1914 (Clayton 
Act), as amended by an Act of Congress approved June 19, 1936 
(Robinson-Patman Act), the Federal Trade Commission, on the 24th 
day of March 1952, issued and subsequently served its complaint on 
the respondent named in the caption herein, charging it with violation 
of subsection (a) of section 2 of the Clayton Act, as amended. 

The respondent, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for.the purposes of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in leu of answer to said complaint 
heretofore filed and which, upon acceptance by the Commission of this 
settlement, is to be withdrawn from the record, hereby: 

1. Admits all of the jurisdictional allegations set forth in the com- 
plaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondent, in consenting to the 
Commission’s entry of said findings as to the facts, conclusions, and 
order to cease and desist, specifically refrains from admitting or 
denying that it has engaged in any of the acts or practices stated 
therein to be in violation of law or that such acts and practices, if 
engaged in, would be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in Me raph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of. the acts and 
practices which the Commission had reason to believe were unlawful, 


1The Commission’s “Notice of Acceptance of Consent Settlement and Order to File 
Report of Compliance’’, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was on August 6, 1952, accepted by the Commission, subject only to the 
condition that the respondent comply with the requirements of the following paragraph 
with respect to the filing of a report showing the manner and form in which it has com- 
plied with the order to cease and desist ; and subject to such condition said consent settle- 
ment was ordered entered of record as the Commission’s findings as to the facts, conclusion, 
and order in disposition of this proceeding. 

It is accordingly ordered, That the respondent, Ubiko Milling Company, a corporation, 
shall within sixty (60) days after service upon it of this notice and order, file with the 
Commission a report in writing setting forth in detail the manner and form in which it 
has complied with the order to cease and desist contained in the consent settlement 


entered herein. 
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the conclusion based thereon, and the order to cease and desist, all of 
which respondent consents may be entered in final disposition of this 
proceeding, are as follows: 


COMMISSION’S FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Ubiko Milling Company, hereinafter re- 
ferred to as “respondent Ubiko Company,” is a corporation organized 
and existing under and by virtue of the laws of the State of Ohio, with 
its offices and principal place of business located at 5216 Vine Street, 
Cincinnati, Ohio. 

Par. 2. The respondent Ubiko Company for several years last past 
and more particularly since June 19, 1936, has been engaged, and is 
now engaged, in the manufacture, sale and distribution of animal feed 
products of various types, including both concentrate and complete 
feeds. Said animal feed products thus manufactured, sold and dis- 
tributed by respondent are generally sold under trade name, and 
known as “Life Guard” feeds. 

During the year ending October 31, 1949, respondent sold approxi- 
mately 65,558 tons of said feeds, primarily to retail dealers, which 
amount to gross sales of $4,151,000.00._ Respondent’s feed is sold in 
the area comprised of Southern Ohio, West Virginia, Virginia, 
Western Pennsylvania, New Jersey, Kentucky, Tennessee, South Caro- 
lina, North Carolina, Georgia and Florida. Respondent does not 
maintain or operate any warehouses except at Cincinnati, Ohio. 

Said respondent sells and distributes in commerce, as “commerce” 
is defined in the Clayton Antitrust Act, as amended by the Robinson- 
Patman Act, said animal feed products to retail dealers located in 
various States of the United States. Respondent causes said animal 
feed products, when sold, to be transported from its manufacturing 
plant or warehouse, each of which is located in Cincinnati, Ohio, 
across State lines to its dealer purchasers thereof, located in various 
States of the United States other than the State of Ohio, where such 
shipments originate. Respondent maintains, and has maintained, 
during all the times mentioned herein, a course of trade in said 
products in commerce between and among the several States of the 
United States. 

Par. 3. In the course and conduct of its business, as aforesaid, re- 
spondent, particularly since June 19, 1936, has been engaged in sub- 
stantial competition with other persons, partnerships, firms and cor- 
porations which likewise manufacture animal feed products and sell 
and seek to sell and distribute said products in commerce between and 
among the several States of the United States to retail feed dealers, 
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except insofar as such competition may have been affected by the acts 
and practices hereinafter stated. 

Par. 4. In the course and conduct of its Benes as aforementioned, 
respondent, since some time prior to 1943, and particularly since 1947, 
has been, and is now, discriminating in price between different pur- 
chasers of its animal feed products of like grade and quality by selling 
such products to some of its purchasers at higher prices than it sells 
the said products of like grade and quality to others of its purchasers 
who are in competition one with the other in the sale of said products 
within the United States. 

Some of the purchases, which were, and are, involved in such dis- 
eriminations, were, and are, in commerce and the animal feed products 
so involved, were and are sold for use, consumption or resale within 
the United States. 

Par. 5. The aforesaid price discriminations were, and are, accom- 
plished by a plan instituted and used by respondent for some time 
prior to 1943, when it was temporarily discontinued, but which in its 
general tenets and outline was resumed in 1947, and which has been 
utilized continuously, and is now being utilized, by the respondent in 
the sale and distribution in the aforesaid commerce of respondent’s 
animal feed products. The plan presently is known as the “Dealer 
Profit Sharing Plan.” 

The nature of said plan, especially since its resumption in 1947, is 
that some of respondent’s dealers are paid by the respondent an annual 
discount, refund or rebate on their purchases of the respondent’s 
aforesaid animal feed products made during a period of time extend- 
ing from the date of the initial purchase by each of respondent’s 
dealers to the same date one year thereafter. Such discount, refund 
or rebate is computed on the basis of the number of tons of “Life, 
Guard” feeds purchased during the said‘period. There is a sliding 
scale whereby the rate of discount, refund or rebate per ton is propor- 
tionally higher according to the total tonnage of such feeds purchased 
during the aforesaid period. Any dealer who purchases 50 tons of 
said feeds and who also meets the requirement of maintaining a record 
of prompt cash payments for feeds purchased during the aforesaid 
period, receives from the respondent the minimum volume discount, 
refund or rebate of 50 cents per ton on all of his purchases of said feed 
from respondent during this period. If a dealer’s purchases do not 
aggregate this required minimum during the aforesaid period of 50 
tons or if he becomes delinquent in his payments during the period, 
he does not qualify for any discount, refund or rebate on his purchases 
regardless of the volume of same. Also, even though a dealer should 
promptly pay all of his purchases during the period, unless he has 
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purchased 50 tons of said feeds during such poridds he receives no dis- 
count, refund or rebate on his purchases. 

itedpiondont? s dealers who meet the requirements of maintaining a 
good record of prompt cash payments for feeds purchased during the 
said period, and who, during said period also purchase more than the 
minimum requirement of 50 tons of said feeds, obtain the aforesaid 
discounts, refunds or rebates computed on the following schedule of 


purchases during the period: 
Tons purchased 


Rebate per ton: per year 
HOLCENES=PELKb ON, ON = nee ee en ee ee ee ee eee 50 to 100 tns. 
GOLCEHUS PCr nCONe Os wa ae mente eee ee eee ee eee eee 100 to 200 tons. 
WOLCentstper; Conyone 222) tan Se eee ee es eee oe ee 200 to 300 tons. 
SOP CONES ET a OM) OTN ee a re 300 to 400 tons. 
GOLCentSs per CON ONE ee ee ee noe ee ee ee ee 400 to 500 tons. 
SOME tOnlonees 2 Ben Tee te ees Se eee 500 tons or more. 


A discount, refund or rebate applies only on Ubiko manufactured 
feeds and is payable only on a full year’s business; no discount, re- 
fund or rebate is payable on any part year. The discounts, refunds 
or rebates are paid automatically according to the aforementioned 
schedule as quickly as possible after the end of each respective deal- 
er’s annual period, without any further obligation or action by, or 
on behalf of such dealers. 

During the annual period from November 1, 1948 to October 31, 
1949, respondent granted discounts, refunds or rebates under the 
aforesaid plan in a total amount of approximately $40,722.87. 

Respondent does not enter into any agreements with its animal feed 
dealers whereby said dealers are required to sell “Life Guard” feeds 
to the exclusion of competitive brands of feeds produced and sold by 
other manufacturers, and most of the dealers to whom respondent 
sells its animal feed products purchase and sell one or more competi- 
tive brands of such products. 

Par. 6. The effect of the discrimination in price, as stated herein, 
and of any part or fraction thereof, may be substantially to lessen 
competition or tend to create a monopoly in the respondent in the line 
of commerce in which it has been and is now engaged, and to injure, 
destroy, or prevent competition between the respondent and other 
manufacturers and sellers of animal feed products, and in the line of 
commerce in which the customers of the respondent, their dealer 
purchasers, are engaged, may be to injure, destroy or prevent com- 
petition between those customers, who in purchasing respondent’s. 
products receive the benefits of such discriminations which respondent 
grants, as hereinbefore set forth, and those competing dealer pur- 
chasers from the respondent who do not receive such benefits. 
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The foregoing described plan, acts and practices of respondent are 
in violation of the provisions of subsection (a) of section 2 of the 
Clayton Antitrust Act, as amended by the Robinson-Patman <Act, 
approved June 19, 1936 (U.S. C. Title 15, Sec. 13). 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent, Ubiko Milling Company, a cor- 
poration, directly or indirectly, through any corporate or other device, 
through its officers, agents, representatives or employees, or by any 
other means or methods in the sale of animal feed products, including 
both concentrate and complete feeds, whether sold under the name 
of “Life Guard” or any other name or designation, in commerce, as 
“commerce” is defined in the aforesaid Clayton Act, do forthwith 
cease and desist from: 

Directly or indirectly discriminating in price between different com- 
peting purchasers of animal feed products, including both concentrate 
and complete feeds of like grade and quality, where the aforesaid 
products are sold for use, consumption or resale within the United 
States, by employing in any manner, or by any means, any arrangement 
or plan, regardless of designation, whereby allowances, discounts, 
rebates, refunds, compensation or consideration of any nature or de- 
scription are granted or paid in any manner to competing dealer pur- 
chasers of such products when such allowances, discounts,-rebates, re- 
funds, compensation or consideration are compiled or computed at 
varied or different rates or percentages dependent upon the quantity 
or amount of the products purchased. 


Upixo Mitiine Company, 
By (S) 8S. P. TxHompson, 
Vice President. 
May 22, 1952. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record this 6th day of 
August, 1952, subject only to the condition that the respondent shall, 
within sixty (60) days after service upon it of a copy of this consent 
settlement, file with the Commission a report in writing setting forth 
in detail the manner and form in which it has complied with the order 
to cease and desist contained in said consent settlement. 
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In THE MATTER oF 


EARLY & DANIEL CO. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE AL- 
LEGED VIOLATION OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS 
APPROVED OCT. 15, 1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5978. Complaint, Mar. 24, 1952—Decision, Aug. 6, 1952 


‘Where a corporation engaged in the manufacture and competitive interstate 
sale and distribution of animal feed products of various types, under the 
brand name “Tuxedo”; which, during the year ending March 31, 1949, sold 
about 240,000 tons or 4,800,000 sacks of said feeds, amounting to $13,254,000 
in gross sales; 

In selling its said feed products, primarily to retail dealers, through its ““Tuxedo 
volume rebate schedule’, pursuant to which it paid to dealers who qualified— 
who, for the period ending May 31, 1949, numbered only about 356 of some 
2,000 dealer purchasers—dividends, discounts, rebates or refunds— 

Discriminated in price between different purchasers by selling to some at higher 
prices than it sold products of like grade and quality to others actively 
engaged in competition with one another in their resale, through use of a 
sliding scale whereby any dealer who purchased an annual minimum of 120 
tons or 2,400 sacks, or their equivalent, of said feeds received, in the form 
of cash or credit memoranda, applicable on past or future purchases, dis- 
counts, rebates or refunds at the rate of 25¢ per ton upon purchases ranging 
from 2,400 to 3,599 hundred-pound sacks or its equivalent, and proportion- 
ally higher rebates ranging up to $2.50 per ton upon purhases up to 
60,000 sacks or more; 

Effect of which discriminations in price might be substantially to lessen com- 
petition or tend to create monopoly in the line of commerce in which it was 
engaged and to injure, destroy and prevent competition between it and 
other manufacturers and sellers of animal feed products; and to injure, 
destroy and prevent competition between customers who received the benefits 
of such discriminations and competing dealer purchasers who did not: 

Held, That such plans, acts and practices were in violation of the provisions of 
See. 2 (a) of the Clayton Act, as amended by the Robinson-Patman Act. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. Fletcher G. Cohn and Mr. Robert F. Quinn for the Commission. 
Dinsmore, Shohl, Sawyer & Dinsmore, of Cincinnati, Ohio, for 
respondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (Clayton 
Antitrust Act), as amended by an Act of Congress approved June 19, 
1936 (Robinson-Patman Act), the Federal Trade Commission, having 
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reason to believe that the respondent named in the caption hereof, and 
hereinafter more particularly described, has violated and is now vio- 
lating the provisions of section 2 (a) of said Act, hereby issues its 
complaint, stating its charges with respect thereto as follows: 

ParaGrapH 1. Respondent Early & Daniel Co., hereinafter referred 
to as “respondent Early & Daniel,” is a corporation organized and 
existing under and by virtue of the laws of the State of Ohio, with its 
general offices and principal place of business located at Chamber of 
Commerce Building, city of Cincinnati, State of Ohio. 

Par. 2. The respondent Early & Daniel, for several years last past 
and more particularly since June 19, 1936, has been engaged and is 
now engaged in the manufacture, sale and distribution of animal feed 
products of various types. Said animal feed products manufactured, 
sold and distributed by respondent are known as “Tuxedo” brand 
feeds. The said feeds are usually sold by the respondent in 100 lb. 
sacks, primarily to retail dealers in animal feed products. During 
the year ending May 31, 1949, respondent sold approximately 240,000 
tons or 4,800,000 sacks of said feeds, which amounted to gross sales 
of $13,254,000. 

Respondent’s manufacturing plants are located in Cincinnati, Ohio; 
Sumter, South Carolina; and Tampa, Florida. It likewise owns and 
operates some 13 warehouses for the storage and distribution of said 
feeds, located in the following States: Delaware, Virginia, West Vir- 
ginia, Ohio, Kentucky, North Carolina, South Carolina, Tennessee, 
and Florida. 

Said respondent Early & Daniel sells and distributes, in commerce, 
as “commerce” is defined in the Clayton Antitrust Act, as amended by 
the Robinson-Patman Act, said animal feed products to retail dealers 
located in various States of the United States. Respondent causes said 
_ animal feed products, when sold, to be transported and shipped from 
its respective manufacturing plants and warehouses in the several 
States of the United States, across State lines, to the purchasers 
thereof, located in various States of the United States other than 
where such shipments originate. Respondent maintains and has main- 
tained during all times mentioned herein a course of trade in said prod- 
ucts, in commerce, among and between the several States of the United 
States. 

Par. 3. In the course and conduct of its business, as aforesaid, re- 
spondent, particularly since June 19, 1986, has been engaged in sub- 
stantial competition with other persons, partnerships, firms and cor- 
porations which likewise manufacture animal feed products and which 
sell and seek to sell and distribute said products in commerce between 
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and among the several States of the United States to retail feed 
dealers, except insofar as such competition has been or may be affected 
by the acts and practices hereinafter alleged. 

Par. 4. In the course and conduct of its business, as aforesaid, since 
on or about January 1, 1938, respondent has been, and is now, discrimi- 
nating in price between different purchasers of its animal feed prod- 
ucts of like grade and quality by selling such products to some of its 
purchasers at higher prices than it sells these said products of like 
grade and quality to others of its purchasers who are in competition 
one with the other in the sale of said products within the United 
States. 

Some of the purchases, which are involved in such discriminations, 
were, and are, in commerce and the animal feed products so involved 
were and are sold for use, consumption or resale within the United 
States. 

Par. 5. Among the aforesaid price discriminations are those which 
were and are accomplished by a plan instituted by the respondent on 
or about January 1, 1938. Since then, this plan, known as the “Tuxedo 
Volume Rebate Schedule” has been utilized continuously and is still 
utilized by the respondent in the sale and distribution in the aforesaid 
commerce of its animal feed products. 

The plan is that some of respondent’s dealers are paid an annual 
discount, refund or rebate on their total purchases of such feeds for 
the period beginning June 1 each year and ending May 31, of the 
following year. Such discount, refund or rebate is computed on the 
basis of the total number of tons of “Tuxedo” feeds purchased during 
the period. There is a sliding scale whereby the rate of discount, re- 
fund or rebate per ton is proportionally higher according to the total 
number of 100 Ib. sacks of such feeds which are purchased during the 
period. Any dealer who purchases a minimum of 120 tons, or 2,400 
such sacks, or their equivalent of said feeds, during the aforesaid 
period is the recipient of the minimum volume discount, refund or 
rebate at the rate of 25 cents per ton or 114 cents per sack on such 
purchases from respondent during said period. Should a dealer’s 
total purchases not aggregate this required minimum, such dealer re- 
ceives no volume discount, refund or rebate on his purchases. As 
respondent’s dealers purchase larger volume quantities of said animal 
feeds, they obtain discounts, refunds or rebates which are computed 
at a higher rate per ton, according to the following schedule of total 
purchases during such period: 
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For the period ending May 31, 1949, of the approximately 2,000 
dealers to whom respondent sold such feeds, only about 356 received 
volume discounts, refunds or rebates under the aforesaid schedule, in 
the total amount of $224,636. To such dealers, respondent paid dis- 
counts, refunds or rebates in the form of cash or credit memoranda 
on past purchases or which could be applied on future purchases by 
them. 

Respondent does not enter into any agreements with animal feed 
dealers whereby said dealers are required to sell “Tuxedo” brand feeds 
to the exclusion of competitive brands of feeds produced by other 
manufacturers. Most of the dealers to whom respondent sells its 
animal feed products purchase and sell one or more competitive 
brands of such products. 

Par. 6. The effect of the discriminations in price, as alleged herein, 
and any part or fraction thereof, may be substantially to lessen com- 
petition or tend to create a monopoly in the respondent in the line of 
commerce in which it has been and is now engaged, and to injure, de- 
stroy or prevent competition between the respondent and other manu- 
facturers and sellers of animal feed products, and in the line of com- 
merce in which the customers of the respondent, their dealer pur- 
chasers, are engaged, may be to injure, destroy or prevent competition 
between those customers, who in purchasing respondent’s products re- 
ceive the benefits of such discriminations which respondent grants, as 
hereinbefore set forth, and those competing dealer purchasers from 
the respondent who do not receive such benefits. 

Par. 7. The foregoing described plan, acts and practices of re- 
spondent are in violation of the provisions of subsection (a) of section 
2 of the Clayton Antitrust Act, as amended by the Robinson-Patman 
Act, approved June 19, 1936. 
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Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and mo- 
nopolies, and for other purposes,” approved October 15, 1914 (Clay- 
ton Act), as amended by an Act of Congress approved June 19, 1936 
(Robinson-Patman Act), the Federal Trade Commission, on the 24th 
day of March 1952, issued and subsequently served its complaint on 
the respondent named in the caption herein, charging it with violation 
of subsection (a) of section 2 of the Clayton Act, as amended. : 

The respondent, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purposes of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of answer to said complaint 
heretofore filed and which, upon acceptance by the Commission of 
this settlement, is to be withdrawn from the record, hereby: 

1. Admits all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist, It is understood that the respondent, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrains from admitting or deny- 
ing that it has engaged in any of the acts or practices stated therein 
to be in violation of law or that such acts and practices, if engaged in, 
would be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
+The Commission’s “Notice of Acceptance of Consent Settlement and Order to File 
Report of Compliance’, follows: | 

The consent settlement tendered by the parties in this proceeding, a copy of which is | 
served herewith, was on August 6, 1952, accepted by the Commission, subject only to the 
condition that the respondent comply with the requirements of the following paragraph | 
with respect to the filing of a report showing the manner and form in which it has com- 
plied with the order to cease and desist ; and subject to such condition said consent settle- 


ment was ordered entered of record as the Commission’s findings as to the facts, conclusion, 
and order in disposition of this proceeding. 

It is accordingly ordered, That the respondent, Harly & Daniel Co., a corporation, shall 
within sixty (60) days after service upon it of this notice and order, file with the 
Commission a report in writing setting forth in detail the manner and form in which it 


has complied with the order to cease and desist contained in the consent settlement 
entered herein. 
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_ the conclusion based thereon, and the order to cease and desist, all of 


which respondent consents may be entered in final disposition of this 
proceeding, are as follows: 


COMMISSION’S FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Early & Daniel Co., hereinafter referred 
to as “respondent Early & Daniel,” is a corporation organized and ~ 


. existing under and by virtue of the laws of the State of Ohio, with its 


general offices and principal place of business located at Chamber of 
Commerce Building, city of Cincinnati, State of Ohio. 

Par. 2. The respondent Early & Daniel, for several years last past, 
and more particularly since June 19, 1936, has been engaged and is 
now engaged in the manufacture, sale and distribution of animal feed 
products of various types. Said animal feed products manufactured, 


sold and distributed by respondent are known as “Tuxedo” brand 
feeds. The said feeds are usually sold by the respondent in 100 Jb. 
sacks, primarily to retail dealers in animal feed products. During 


the year ending May 31, 1949, respondent sold approximately 240,000 
tons, or 4,800,000 sacks of said feeds, which amounted to gross sales 


of $13,254,000. 


Respondent’s manufacturing plants are located in Cincinnati, Ohio; 
Sumter, South Carolina, and Tampa, Florida. It likewise owns and 
operates some 13 warehouses for the storage and distribution of said 
feeds, located in the following States: Delaware, Virginia, West Vir- 
ginia, Ohio, Kentucky, North Carolina, South Carolina, Tennessee, 
and Florida. 

Said respondent Early & Daniel sells and distributes, in commerce, 
as “commerce” is defined in the Clayton Antitrust Act, as amended by 
the Robinson-Patman Act, said animal feed products to retail dealers 
located in various States of the United States. Respondent causes 
said anima] feed products, when sold, to be transported and shipped 
from its respective manfacturing plants and warehouses in the several 
States of the United States, across State lines, to the purchasers 
thereof, located in various States of the United States other than 
where such shipments originate. Respondent maintains and has 
maintained during all times mentioned herein, a course of trade in 
said products, in commerce, among and between the several States of 
the United States. 

Par. 3. In the course and conduct of its business, as aforesaid, re- 
spondent, particularly since June 19, 1936, has been engaged in sub- 
stantial competition with other persons, partnerships, firms and cor- 
porations which likewise manufacture animal feed products, and 
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which sell and seek to sell and distribute said products in commerce 
between and among the several States of the United States to retail 
feed dealers, except insofar as such competition may have been affected 
by the acts and practices hereinafter stated. 

Par. 4. In the course and conduct of its business, as aforesaid, 
since on or about January 1, 1938, respondent has been, and is now, 
‘discriminating in price between different purchasers of its animal 
feed products of like grade and quality by selling such products to 
some of its purchasers at higher prices than it sells these said products 
of like grade and quality to others of its purchasers who are in com- 
petition one with the other in the sale of said products within the 
United States. 

Some of the purchases, which are involved in such discriminations, 
were, and are, in commerce and the animal feed products so involved 
were and are sold for use, consumption or resale within the United 
States. 

Par. 5. The aforesaid price discriminations were and are accom- 
plished by a plan instituted by the respondent on or about January 1, 
1938. Since then, this plan, known as the “Tuxedo Volume Rebate 
Schedule,” has been utilized continuously and is still utilized by the 
respondent in the sale and distribution in the aforesaid commerce of 
its animal feed products. 

The plan is that some of respondent’s dealers are paid an annual 
discount, refund or rebate on their total purchases of such feeds for the 
period beginning June 1 each year, and ending May 31 of the follow- 
ing year. Such discount, refund, or rebate is computed on the basis 
of the total number of tons of “Tuxedo” feeds purchased during the 
period. There is a sliding scale whereby the rate of discount, refund 
or rebate per ton is proportionally higher according to the total num- 
ber of 100 lb.,sacks of such feeds which are purchased during the 
period. Any dealer who purchases a minimum of 120 tons, or 2,400 
such sacks, or their equivalent of said feeds, during the aforesaid 
period is the recipient of the minimum volume discount, refund or 
rebate at the rate of 25 cents per ton or 114 cents per sack on such pur- 
chases from respondent during said period. Should a dealer’s total 
purchases not aggregate this required minimum, such dealer receives 
no volume discount, refund or rebate on his purchases. As respond- 
ent’s dealers purchase larger volume quantities of said animal feeds, 
they obtain the aforesaid discounts, refunds or rebates, which are com- 
puted ata higher rate per ton, according to the following schedule 
of total purchases during such period: 
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For the period ending May 31, 1949, of the approximately 2,000 
dealers to whom respondent sold such feeds, only about 356 received 
volume discounts, refunds or rebates under the aforesaid schedule, 
in the total amount of $224,626. To such dealers, respondent paid 
the aforesaid discounts, refunds or rebates, in the form of cash or 
credit memoranda on past purchases or which could be applied on 
future purchases by them. 

Respondent does not enter into any agreements with animal feed 
dealers whereby said dealers are required to sell “Tuxedo” brand feeds 
to the exclusion of competitive brands of feeds produced by other 
manufacturers. Most of the dealers to whom respondent sells its 
animal feed products purchase and sell one or more competitive 
brands of such products. 

Par. 6. The effect of the discriminations in price, as stated herein, 
and any part or fraction thereof, may be substantially to lessen com- 
petition or trend to create a monopoly in the respondent in the line of 
commerce in which it has been and is now engaged, and to injure, 
destroy or prevent competition between the respondent and other 
manufacturers and sellers of animal feed products, and in the line of 
commerce in which the customers of the respondent, their dealer pur- 
chasers, are engaged, may be to injure, destroy or prevent competition 
between those customers, who in purchasing respondent’s products 
receive the benefits of such discriminations which respondent grants, 
as hereinbefore set forth, and those competing dealer purchasers 
from the respondent who do not receive such benefits. 


COMMISSION’S CONCLUSION 


The foregoing described plan, acts and practices of respondent are 
in violation of the provisions of subsection (a) of section 2 of the 
Clayton Antitrust Act, as amended by the Robinson-Patman Act, 
approved June 19, 1936 (U.S. C. Title 15, Sec. 13). 
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ORDER TO CEASE AND DESIST 


It is ordered, That the respondent, Early & Daniel Co., a corpora- 
tion, directly or indirectly, through any corporate or other device, 
through its officers, agents, representatives or employees, or by any 
other means or methods in the sale of animal feed products, whether 
sold under the name of “Tuxedo” or any other name or designation, 
in commerce, as “commerce” is defined in the aforesaid Clayton Act, 
do forthwith cease and desist from: 

Directly or indirectly discriminating in price between different 
competing purchasers of animal feed products of like grade and qual- 
ity where the aforesaid products are sold for use, consumption or re- 
sale within the United States, by employing in any manner, or by any 
means, any arrangement or plan, regardless of designation, whereby 
allowances, discounts, rebates, refunds, compensation or consideration 
of any nature or description are granted or paid in any manner to 
competing dealer purchasers of such products when such allowances, 
discounts, rebates, refunds, compensation or consideration are com- 
piled or computed at varied or different rates or percentages dependent 
upon the quantity or amount of the products purchased. 


Earty & Danten Co., 
By (S) Enis V. Earty, 
Eaec. V. Pres. 
May 22, 1952. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record this 6th day of 
August, 1952, subject only to the condition that the respondent shall, 
within sixty (60) days after service upon it of a copy of this consent 
settlement, file with the Commission a report in writing setting forth 
in detail the manner and form in which it has complied with the order 
to cease and desist contained in said consent settlement. 
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In THE MATTER OF 


RAINBOW GIRL COAT COMPANY, INC., ET AL: 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914, AND OF AN ACT 
OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5924. Oomplaint, Sept. 21, 1951—Decision, Aug. 9, 1952 


Where a corporation and its two officers, engaged in the manufacture and inter- 
state sale and distribution of wool products as defined in the Wool Products 
Labeling Act, including certain girls’ coats— 

(a) Misbranded certain of said wool products in that they were not stamped, 
tagged, or labeled as required by said Act and the Rules and Regulations 
promulgated thereunder ; 

(b) Misbranded certain girls’ coats in that, labeled as “100% Wool”, they con- 
tained substantial quantities of other fibers; 

(c) Misbranded certain of their wool products in that the name of the constit- 
uent fibers appearing on the stamp, tag, or label affixed thereto was abbre- 
viated and not fully spelled out as required under the provisions of Rule 9 
of the aforesaid Rules and Regulations; and 

(d@) Misbranded certain girls’ coats in that the character and amount of con- 
stituent fibers contained in the linings, which were represented as containing 
wool, reprocessed wool or reused wool, were not separately set forth on the 
label as required by said Act and Rule 24 of the aforesaid Rules and 
Regulations: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the Wool Products Labeling Act, and the Rules and Regulations 
promulgated thereunder, and constituted unfair acts and practices in 
commerce, 


Gertain evidence offered by respondents for the purpose of showing that the 
misbranding involved was due to inadvertence and carelessness on the part 
of respondents’ employees did not constitute a defense to the proceeding, and 
was, in fact, offered only to show the circumstances under which the viola- 


' tions occurred. 

Before Ur. Earl J. Kolb, hearing examiner. 

Mr. Carlo J. Aimone and Mr. George EF’. Steinmetz for the Com- 
mission. 

Mr. Gerald J. Parish, of Springfield, Mass., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939 and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission 
having reason to believe that Rainbow Girl Coat Company, Inc., a 
corporation, and Arnold Freed and Harold Freed, individually and 
as officers of said corporation have violated the provisions of said 
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Acts and the rules and regulations promulgated under the Wool 
Products Labeling Act of 1939 and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest hereby issues its complaint stating its charges in that respect 
as follows: 

Paracraru 1. Respondent, Rainbow Girl Coat Company, Inc., is a 
corporation organized and existing under and by virtue of the laws 
of the Commonwealth of Massachusetts, and respondents Arnold 
Freed and Harold Freed are the president and treasurer, respectively, 
of the said respondent corporation. Respondents Arnold Freed and 
Harold Freed formulate, direct and control the policies, acts and 
practices of the corporate respondent. The offices and principal place 
of business of all respondents are located at 1879 Columbus Avenue, 
Springfield, Massachusetts. 

Par. 2. Subsequent to the effective date of the Act and more espe- 
cially since 1949, respondents have manufactured for introduction into 
commerce, introduced into commerce, sold, transported, etrapMted, 
delivered for shipment, and offered for sale, in commerce as “com- 
merce” is defined in the Wool Products Labeling Act, wool precdehy 
as “wool products” are defined therein. 

Par. 38. Certain of said wool products were misbranded in that they 
were not stamped, tagged or labeled as required under the provisions 
of section 4 (a) (2) of the Wool Products Labeling Act of 1939, and 
in the manner and form as prescribed by the Rules and Regulations 
promulgated under such Act. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of the said Act and the Rules and Regulations 
thereunder in that they were falsely and deceptively labeled with re- 
spect to the character and amount of the constituent fibers contained 
therein. Among the misbranded products aforementioned were girls’ 
coats labeled by the respondents as “100% wool,” when in truth and 
in fact the coats were not 100% wool, but contained substantial 
quantities of fibers other than wool. 

Certain of respondents’ wool products were misbranded in that on 
the stamp, tag, or label affixed thereto, the required information 
descriptive of Aas: content was falsely and deceptively set out in that 
the name of the constituent fibers appearing therein, was abbreviated 
and not fully spelled out as required under the provisions of Rule 9 
of the Regulations. 

Par. 5. Other wool products of the respondent corporation, namely, 
girls’ coats, were misbranded in that the character and amount of the 
constituent fibers contained in the linings thereof which purported to 
contain or were represented as containing wool, reprocessed wool or 
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reused wool, were not separately set forth on the stamp, tag, or label 
as required By the said Act and Rule 24 of the Rules and Regulations 
promulgated thereunder. 

Par. 6. The acts and practices of the respondents as herein alleged 
were in violation of the Wool Products Labeling Act of 1939 and the 
Rules and Regulations promulgated thereunder and constituted unfair 
and deceptive acts in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
‘Order to File Report of Compliance”, dated August 9, 1952, the initial 
decision in the instant matter of hearing examiner Ear] J. Kolb, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission on 
September 21, 1951, issued and subsequently served its complaint in 
this proceeding upon the respondents Rainbow Girl Coat Company, 
Inc., a corporation and Arnold Freed and Harold Freed, individually 
and as officers of said corporation, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of those Acts. After the service of said complaint upon said 
respondents, a stipulation as to the facts was entered into upon the 
record whereby it was stipulated and agreed that a statement of facts 
executed by counsel supporting the complaint and counsel for re- 
spondents might be taken as the facts in this, proceeding and in lieu of 
evidence in support of and in opposition to the charges stated in the 
complaint, and that such statement of facts might serve as the basis 
for findings as to the facts and conclusion based thereon and an order 
disposing of the proceeding without presentation of proposed findings 
and conclusions or oral argument. The stipulation further provided 
that upon appeal to or review by the Commission such stipulation 
might be set aside by the Commission and this matter remanded for 
further proceedings under the complaint. Thereafter, the proceeding 
regularly came on for final consideration by the above-named hearing 
examiner, theretofore duly designated by the Commission, upon the 
complaint and stipulation as to the facts, said stipulation having been 
approved by said hearing examiner, who, after duly considering the 
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record herein, finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusion drawn 
therefrom and order: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, Rainbow Girl Coat Company, Inc., is a 
corporation organized and existing under and by virtue of the laws of 
the Commonwealth of Massachusetts, and respondents Arnold Freed 
and Harold Freed are the president and treasurer, respectively, of the 
said respondent corporation. Respondents Arnold Freed and Harold 
Freed formulate, direct and control the policies, acts and practices of 
the corporate respondent. ‘The offices and principal place of business 
of all respondents are located at 1879 Columbus Avenue, Springfield, 
Massachusetts. 

Par. 2. Subsequent to the effective date of the Act and more espe- 
cially since 1949, respondents have manufactured for introduction into 
commerce, introduced into commerce, sold, transported, distributed, 
delivered for shipment, and offered for sale, in commerce as “commerce” 
is defined in the Wool Products Labeling Act, wool products, as “wool 
products” are defined therein. 

Par. 3. Certain of said wool products were misbranded in that they 
were not stamped, tagged or labeled as required under the provisions 
of section 4 (a) (2) of the Wool Products Labeling Act of 1939, and in 
the manner and form as prescribed by the Rules and Regulations 
promulgated under such Act. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of the said Act and the Rules and Regulations 
thereunder in that they were falsely and deceptively labeled with 
respect to the character and amount of the constituent fibers contained 
therein. Among the misbranded products aforementioned were girls’ 
coats labeled by the respondents as “100% wool,” when in truth and 
in fact the coats were not 100% wool, but contained substantial 
quantities of fibers other than wool. 

Certain of respondents’ wool products were misbranded in that on the 
stamp, tag, or label affixed thereto, the required information descriptive 
of fiber content was falsely and deceptively set out in that the name of 
the constituent fibers appearing therein, was abbreviated and not fully 
spelled out as required under the provisions of Rule 9 of the Regula- 
tions. 

Par. 5. Other wool products of the respondent corporation, namely, 
girls’ coats, were misbranded in that the character and amount of the 
constituent fibers contained in the linings thereof which purported to 
contain or were represented as containing wool, reprocessed wool or 
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reused wool, were not separatly set forth on the stamp, tag, or label as 
required by the said Act and Rule 24 of the Rules and Regulations 
promulgated thereunder. 

Par. 6. The respondents, in addition to entering into said stipula- 
tion, introduced evidence with reference to the circumstances under 
which the various products had been misbranded for the purpose of 
showing that such misbranding was due to inadvertence and careless- 
ness on the part of their employees. Such evidence does not constitute 
a defense to this proceeding and was, in fact, offered only to show the 
circumstances under which the violations occurred. 


CONCLUSION 


The acts and practices of the respondents in the manufacture for 
introduction into commerce and in the sale, transportation and distri- 
bution in commerce of wool products which were misbranded, as herein 
found, were in violation of the provisions of the Wool Products Label- 
ing Act of 1939 and the Rules and Regulations promulgated thereunder 
and were to the prejudice and injury of the public and constituted 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Rainbow Girl Coat Company, 
Inc., a corporation, and its officers, and the respondents, Arnold Freed 
and Harold Freed, individually and as officers of said respondent cor- 
poration, and said respondents’ respective representatives, agents and 
employees, directly or through any corporate or other device, in con- 
nection with the introduction or manufacture for introduction into 
commerce, or the offering for sale, sale, transportation, or distribution 
in commerce, as “commerce” is defined in the aforesaid Act, of girls’ 
coats or other wool products, as such products are defined in and 
subject to the Wool Products Labeling Act of 1939, which products 
contain, purport to contain, or in any way are represented as contain- 
ing “wool,” “reprocessed wool,” or “reused wool,” as those terms are 
defined in said Act, do forthwith cease and desist from misbranding 
such products by: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers therein; 

2. Failing to securely affix or to place on each such product a stamp, 
tag, label, or other means of identification showing in a clear and 
conspicuous manner: 
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(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers ; 

(0) The maximum percentage of the total weight of such wool 
product of any non-fibrous loading, filling, or adulterating matter ; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution or delivering for shipment 
thereof in commerce, as “commerce” is defined in the Wool Products 
Labeling Act of 1939; 

3. Failing to separately and distinctly set forth on the required 
stamp, tag, label, or other means of identification affixed to or placed 
on any such product, the character and amount of the constituent 
fibers appearing in the linings thereof which purport to contain, or 
im any manner are represented as containing wool, reprocessed wool, 
or reused wool. 

Provided, That the foregoing provisions concerning misbrandmg 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939, and 

Provided further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said Act or the rules 
and regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of August 9, 1952]. 
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HARRY C. HAYES DOING BUSINESS AS DELUXE SALES 
CO. AND DELUXE MANUFACTURING CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
' + OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5750. Complaint, Mar. 15, 1950—Decision, Aug. 18, 1952 


There is a preference on the part of dealers and of the purchasing public for deal- 
ing with the manufacturer of the products directly, due to their belief that 
thereby lower prices and other advantages may be obtained. 


Where an individual engaged in the interstate sale and distribution of various 
. kinds of push cards and punchboards, which, bearing explanatory legends or 
space therefor, were designed for and used only in combination with other 
merchandise in the sale thereof by ultimate purchasers by lot or chance 
under plans whereby purchasers who, by chance, Selected certain specified 
numbers, received articles at much less than their normal retail prices and 
others received nothing for their money other than the privilege of a push 
Por punch— 

(a) Sold and distributed such devices to dealers who packed them with assort- 
ments of candy, cigarettes, clocks, razors, cosmetics, clothing, and other 
articles, following which they were exposed and sold by the retail dealer 
purchasers by lot or chance; and 


Thereby supplied to and placed in the hands of others means of conducting lot- 
teries, games of chance or gift enterprises in the sale or distribution of their 
merchandise, in contravention of an established public policy of the United 
States Government; in the violation of which said individual assisted and 
participated ; 

With the result that many members of the purchasing public were induced to 
trade or deal with retailers who thus sold or distributed merchandise; many 
retailers were induced to deal with suppliers who sold and distributed said 
assortments; and gambling among members of the public was taught and 
encouraged, all to their injury ; and 

(b) Represented through use of the trade name ‘Deluxe Manufacturing Com- 
pany” that he manufactured the devices and merchandise sold by him; when 
in fact he purchased said products from the manufacturers ; 

With effect of misleading and deceiving many persons into the erroneous belief 
that he was a manufacturer, and into the purchase of his said products in 
such belief; and with capacity and tendency so to do: 

Held, That such acts and practices, under the circumstances set forth, were all 

to the prejudice and injury of the public and constituted unfair acts and 
practices. 


Mr.J.W. Brookfield, Jr., for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Harry C. Hayes, an 
individual, trading as De Luxe Sales Co. and De Luxe Manufactur- 
ing Company, hereinafter referred to as respondent, has violated the 
provisions of said Act and it appearing to the Commission that a 
proceeding by it in regard thereto would be in the public interest 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1. Harry C. Hayes is an individual, trading and doing 
business as De Luxe Sales Co. and De Luxe Manufacturing Company, 
with his office and principal place of business located at Blue Earth, 
Minnesota. Respondent is now and for more than three years last 
past has been engaged*in the sale and distribution of devices commonly 
known as push cards and punchboards and in the sale and distribu- 
tion of said devices to dealers in various articles of merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia and to dealers located in the various 
States of the United States. 

Respondent causes and has caused said devices when sold to be trans- 
ported from his place of business in the State of Minnesota to pur- 
chasers thereof at their points of location in the various States of 
the United States and in the District of Columbia. There is now and 
has been for more than three years last past a course of trade in such 
devices by said respondent in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his said business as described 
in Paragraph One hereof, respondent sells and distributes, and has 
sold and distributed, to said dealers in merchandise, push cards and 
punchboards so prepared and arranged as to involve games of chance, 
gift enterprise or lottery schemes when used in making sales of mer- 
chandise to the consuming public. Respondent sells and distributes, 
and has sold and distributed many kinds of push cards and punch- 
boards, but all of said devices involve the same chance or lottery. 
features when used in connection with the sale or distribution of 
merchandise and vary only in detail. 

Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or distribu- 
tion of various specified articles of merchandise. The prices of the 
sales on said push cards and punchboards vary in accordance with the 
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individual device. Each purchaser is entitled to one punch or push 
from the push card or punchboard, and when a push or punch is made 
a disc or printed slip is separated from the push card or punchboard 
and a number is disclosed. The numbers are effectively concealed 
from the purchasers and prospective purchasers until a selection has 
been made and the push or punch completed. Certain specified num- 
bers entitle purchasers to designated articles of merchandise. Persons 
securing lucky or winning numbers receive articles of merchandise 
without additional cost at prices which are much less than the normal 
retail price of said articles of merchandise. Persons who do not se- 
cure such lucky or winning numbers receive nothing for their money 
other than the privilege of making a push or punch from said card or 
board. The articles of merchandise are thus distributed to the con- 
suming or purchasing public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place in- 
structions or legends which have the same import and meaning as the 
instructions or legends placed by the respondents on said push card’ 
and punchboard devices first hereinabove described. The only use to 
be made of said push card and punchboard devices, and the only man- 
ner in which they are used, by the ultimate purchasers thereof, is in 
combination with other merchandise so as to enable said ultimate pur- 
chasers to sell or distribute said other merchandise by means of lot 
or chance as hereinabove alleged. 

Par. 3. Many persons, firms and corporations who sell and distrib- 
ute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia and in the various States of the United States, 
purchase and have purchased respondent’s said push card and punch- 
board devices, and pack and assemble, and have packed and assembled, 
assortments comprised of various articles of merchandise together 
with said push cards and punchboard devices. Retail dealers who 
have purchased said assortments either directly or indirectly have ex- 
posed the same to the purchasing public and have sold or distributed 
said articles of merchandise by means of said push cards and punch- 
boards in accordance with the sales plan as described in Paragraph 
Two hereof. Because of the element of chance involved in connec- 
tion with the sale and distribution of said merchandise by means of 
said push cards and punchboards, many members of the purchasing 
public have been induced to trade or deal with retail dealers selling 
or distributing said merchandise by means thereof. As a result 
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thereof many retail dealers have been induced to deal with or trade 
with manufacturers, wholesale dealers and jobbers who sell and dis- 
tribute said merchandise together with said devices. 

‘ Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price 
thereof and teaches and encourages gambling among members of the 
public, all to the injury of the public. The use of said sales plan or 
methods in the sale of merchandise and the sale of merchandise by 
and through the use thereof, and by the aid of said sales plan or 
method is a practice which is contrary to an established public policy 
of the Government of the United States and in violation of criminal 
laws, and constitutes unfair acts and practices in said commerce. 

The sale or distribution of said push card and punchboard devices 
by respondent as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance 
or gift enterprise in the sale or distribution of their merchandise. 
The respondent thus supplies to, and places in the hands of, said 
persons, firms and corporations the means of, and instrumentalities 
for, engaging in unfair acts and practices within the intent and 
meaning of the Federal Trade Commission Act. 

Par. 5. Through the use of the trade name De Luxe Manufacturing 
Company, respondent represents that he manufactures the products 
and merchandise sold by him as aforesaid. In truth and in fact, 
respondent does not manufacture such push cards, punchboards or 
other merchandise but purchases the same from others who do manu- 
facture said products. 

There is a preference on the part of dealers and the purchasing 
public for dealing with the manufacturer of products direct, such 
preference being due to a belief on the part of such dealers and the 
purchasing public that thereby lower prices and other advantages 
may be obtained. 

Par. 6. The use as hereinabove set forth of the foregoing false and 
misleading trade name has had the capacity and tendency to mislead 
and deceive, and has misled and deceived many persons into the 
erroneous and mistaken belief that respondent is a manufacturer 
and because of said mistaken belief have purchased respondent’s 
products. 

Par. 7. The aforesaid acts and practices of respondent as herein- 
above alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 15, 1950, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Harry C. Hayes, an individual, charging said respondent with the use 
of unfair acts and practices in commerce in violation of the provisions 
of said Act. Respondent filed his answer denying certain of the 
allegations of said complaint. On May 1, 1950, respondent filed with 
the Commission a substitute answer to the complaint, admitting all of 
the material allegations of fact and waiving all intervening procedure, 
which answer was filed subject to the condition that the Commission 
would take no action herein until the matter of Superior Products, Inc., 
Docket No. 5561, was before the Commission for final determination. 
The Commission having issued its order to cease and desist in the 
matter of Superior Products, Inc., and having served upon the re- 
spondent herein its tentative decision, together with leave to show 
cause why such tentative decision should not be entered as the final 
decision of the Commission, and respondent not having appeared in 
response to the leave to show cause, this proceeding regularly came on 
for final consideration before the Commission upon the aforesaid com- 
plaint and respondent’s substitute answer; and the Commission, hav- 
ing duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


Paracrary 1. Harry C. Hayes is an individual trading and doing 
business as De Luxe Sales Co. and De Luxe Manufacturing Company, 
with his office and principal place of business located at Blue Earth, 
Minnesota. Respondent for more than five years last past has been 
engaged in the sale and distribution of devices commonly known as 
push cards and punchboards and in the sale and distribution of said 
devices to dealers in various articles of merchandise in commerce 
between and among the various States of the United States and in the 
District of Columbia and to dealers located in the various States of 
the United States. : 

Respondent causes said devices, when sold, to be transported from 
his place of business in the State of Minnesota to purchasers thereof 
at their points of location in the various States of the United States 
and in the District of Columbia. There has been for more than five 
years last past a course of trade in such devices by said respondent in 
commerce between and among the various States of the United States 
and in the District of Columbia. 
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Par. 2. In the course and conduct of his said business, respondent 
sells and distributes to said dealers in merchandise, push cards and 
punchboards so prepared and arranged as to involve games of chance, 
gift enterprises or lottery schemes when used in making sales of mer- 
chandise to the consuming public. Respondent sells and distributes 
many kinds of push cards and punchboards, but all of said devices in- 
volve the same chance or lottery features when used in connection with 
the sale or distribution of merchandise and vary only in detail. 

Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or distribu- 
tion of various specified articles of merchandise. The prices of the 
sales on said push cards and punchboards vary in accordance with the 
individual device. Each purchaser is entitled to one punch or push 
from the push card or punchboard, and when a push or punch is made 
a disc or printed slip is separated from the push card or punchboard 
and a number is disclosed. The numbers are effectively concealed 
from the purchasers and prospective purchasers until a selection has 
been made and the push or punch completed. Certain specified 
numbers entitle purchasers to designated articles of merchandise. 
Persons securing lucky or winning numbers receive articles of mer- 
chandise without additional cost at prices which are much less than 
the normal retail price of said articles of merchandise. Persons who 
do not secure such lucky or winning numbers receive nothing for their 
money other than the privilege of making a push or punch from said 
card or board. The articles of merchandise are thus distributed to the 
consuming or purchasing public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. 
On those push cards and punchboards the purchasers thereof place 
instructions or legends which have the same import and meaning as the 
instructions or legends placed by the respondent on said push cards 
and punchboard devices first hereinabove described. The only use to 
be made of said push card and punchboard devices, and the only man- 
ner in which they are used, by the ultimate purchasers thereof, is in 
combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of lot. 
or chance. 

Par. 3. Many persons, firms and corporations who sell and dis- 
tribute candy, cigarettes, clocks, razors, cosmetics, clothing, and 
other articles of merchandise in commerce between and among the: 
various States of the United States and in the District of Columbia 
and in the various States of the United States, purchase respondent’s. 
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said push card and punchboard devices, and pack and assemble assort- 
ments comprised of various articles of merchandise together with said 
push cards and punchboard devices. Retail dealers who have pur- 
chased said assortments either directly or indirectly have exposed the 
same to the purchasing public and have sold or distributed said articles 
of merchandise by means of said punch cards and punchboards by lot 
or chance. Because of the element of chance involved in connection 
with the sale and distribution of said merchandise by means of said 
push cards and punchboards, many members of the purchasing pub- 
lic have been induced to trade or deal with retail dealers selling or 
distributing said merchandise by means thereof. As a result thereof 
many retail dealers have been induced to deal with or trade with 
manufacturers, wholesale dealers and jobbers who sell and distribute 
said merchandise together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of such devices in the manner above described involves a game 
of chance or the sale of a chance to procure articles of merchandise 
at prices much less than the normal retail price thereof and teaches 
and encourages gambling among members of the public, all to the 
injury of the public. 

The sale or distribution of said push card and punchboard devices 
by respondent as hereinabove found supplies to and places in the 
hands of others the means of conducting lotteries, games of chance or 
gift enterprises in the sale or distribution of their merchandise. The 
sale of merchandise by and through the use of a game of chance, gift 
enterprise or lottery scheme is a practice which is in contravention of 
an established public policy of the Government of the United States, 
and this respondent through the supplying of such means of selling 
merchandise has assisted and participated in the violation of said 
policy. 

Par. 5. Through the use of the trade name De Luxe Manufacturing 
Company, respondent represented that he manufactured the products 
and merchandise sold by him as aforesaid. In truth and in fact, re- 
spondent does not manufacture such push cards, punchboards or other 
merchandise but purchases the same from others who do manufacture 
said products. 

There is a preference on the part of dealers and the purchasing 
public for dealing with the manufacturer of products direct, such 
preference being due to a belief on the part of such dealers and the 
purchasing public that thereby lower prices and other advantages may 
bé obtained. 

Par. 6. The use as hereinabove set forth of the foregoing false and 
misleading trade name has had the capacity and tendency to mislead 
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and deceive, and has misled and deceived, many persons into the 
erroneous and mistaken belief that respondent is a manufacturer, and 
because of said mistaken belief a substantial number of such persons 
have purchased respondent’s products. 


CONCLUSION 


The acts and practices of the respondent as herein found are all 
to the prejudice and injury of the public and constitute unfair acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and respondent’s answer 
admitting all of the material allegations of fact therein and waiving 
all intervening procedure, and the Commission having made its find- 
ings as to the facts and its conclusion that the respondent has violated 
the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Harry C. Hayes, individually, 
trading under the name De Luxe Sales Co. or De Luxe Manufacturing 
Company or trading under any other name, and his agents, representa- 
tives and employees, directly or through any corporate or other device, 
do forthwith cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, push cards, punchboards, or other 
lottery devices which are to be used or which, due to their design, are 
suitable for use in the sale or distribution of merchandise to the public 
by means of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That said respondent and his agents, repre- 
sentatives and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution 
of push cards, punchboards or other merchandise in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

Using the word “manufacturing” or any other word or words of 
similar import or meaning in respondent’s trade name; or otherwise 
representing, directly or by implication, that respondent manufactures 
the merchandise sold by him. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 


BRADFORD SPORTSWEAR CO. 131 


Syllabus 


In THE MarTrer oF 


LOUIS RAFANELO TRADING AND DOING BUSINESS AS 
BRADFORD SPORTSWEAR COMPANY } 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5948. Complaint, Jan. 24, 1952—Decision, Aug. 19, 1952 


Products made from wool, a highly desirable material for sweaters, have for 
many years held, and still hold, great public esteem and confidence because 
of their outstanding qualities. 


Articles of wearing apparel made from rayon fibers so manufactured as to simu- 
late wool in texture and appearance, have the appearance and feel of wodi 
and cannot be distinguished by many members of the purchasing public, 
so that rayon articles of wearing apparel are readily accepted by some 
as wool. 


Where an individual engaged in the manufacture and interstate sale and dis- 
tribution of sweaters which, composed of brushed rayon, simulated wool in 
texture and appearance— 

(a) Falsely represented through the labeling on the boxes containing his 
sweaters that they were hand-tailored ; when in fact they were machine-made; 

(6) Sold and distributed said sweaters without informing the purchasing public 

- of the fact that they were: made of rayon and not wool; and, 

(c} Sold and distributed said sweaters which he thus represented and impliedly 
warranted as suitable and safe for wearing, without revealing on the gar- 
ments or otherwise that they were highly inflammable by reason of the 

length of the fibers on the brushed-up surface of the fabric, and were unsafe 
to. wear ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public in the aforesaid respects and thereby into the purchase 
of substantial quantities of said sweaters: and with result of placing in the 
hands of retailers a means whereby members of the purchasing public might 
be misled and deceived as above set forth: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. Abner F. Lipscomb, hearing examiner. 
Mr. Joseph Callaway for the Commission. 
Mr. Benedetto A. Cerilli, of Providence, R. I., for respondent. 
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CoMPLAINT ? 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Louis Rafaneli, an 
individual trading and doing business as Bradford Sportswear Com- 
pany, hereinafter referred to as respondent, has violated the pro- 
visions of said Act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Paracrapu 1. The respondent Louis Rafaneli is an individual trad- 
ing and doing business as Bradford Sportswear Company with his 
office and principal place of business located at 1100 Westminster 
Street, Providence, Rhode Island. 

Par. 2. The respondent is now, and for more than two years last 
past has been, engaged in the manufacture, sale and distribution of 
articles of wearing apparel including sweaters which are composed 
of rayon. Respondent causes his products when sold to be transported 


1The complaint is published as amended by an order dated May 6, 1952, which, after 
placing the case on the Commission’s own docket for review, amended the complaint, 
vacated and set aside the initial decision of the hearing examiner, and remanded the 
case, as follows: 

Service of the initial decision of the hearing examiner in this proceeding having 
been completed on February 25, 1952, and the Commission having, on March 25, 1952, 
extended until further order of the Commission the date on which said initial decision 
would otherwise become the decision of the Commission ; and 
' Counsel supporting the complaint having filed on March 12, 1952, a. motion requeSting 
that the Commission place this case on its own docket for review and thereafter amend 
the complaint and the initial decision of the hearing examiner in the respects set forth 
in said motion, and counsel for the respondent having interposed no objections to the 
granting of said motion and having agreed that the answer to the complaint, heretofore 
filed shall be considered as respondent’s answer to the complaint as amended, if said 
motion is granted ; and 

It appearing that the complaint herein does not adequately allege the reason or 
reasons why the garments manufactured and sold by the respondent are highly in- 
flammable, and that, therefore, the initial decision of the hearing examiner, which is 
based upon said complaint and answer of the respondent admitting all of the material 
allegations of fact, does not constitute an appropriate disposition of this proceeding ; and 

The Commission being of the opinion that the complaint herein should be amended and 
that the initial decision of the hearing examiner should be vacated and set aside, rather 
than amended as requested by counsel supporting the complaint, and that the case 
shonld be remanded to the hearing examiner for further proceedings in conformity with 
the Commission’s Rules of Practice: 

It 48 ordered, In conformity with the provisions of Rule XXII of the Commission’s 
Rules of Practice, that this case be, and it hereby is, placed on the Commission’s own 
docket for review. 

It is further ordered, That the complaint herein be, and it hereby is, amended by 
striking the second sentence of Paragraph Seven of said complaint and- inserting in 
lieu thereof the following allegations: 

In truth and in fact the said sweaters, made of brushed rayon, are highly inflammable 
because of the length of the fibers on the brushed-up surface of this particular material. 

It is further ordered, That the initial decision of the hearing: examiner heretofore 
filed in this proceeding be, and it hereby is, vacated and set aside. 

If is further ordered, That this case be, and it hereby is, remanded to the hearing 
examiner for further proceedings in conformity with the Commission’s Rules of Practice. 
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from his place of business in the State of Rhode Island to the pur- 
chasers thereof located in the various other States of the United States 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a substantial course of trade 
in said products in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 3. Rayon is a chemical fiber which may be manufactured so as 
to simulate wool and other natural fibers in texture and appearance. 
Articles of wearing apparel manufactured from such rayon fibers 
have the appearance and feel of wool and many members of the pur- 
chasing public are unable to distinguish between such rayon articles 
of wearing apparel and articles of wearing apparel manufactured 
from wool. Consequently, such rayon articles of wearing apparel 
are readily accepted by some of the purchasing public as wool products. | 

Par. 4. The sweaters so manufactured are sold and distributed by 
respondent under the brand name “Embassy” and simulate wool in 
texture and appearance. In the course and conduct of his said business 
respondent sells and distributes the sweaters in boxes labeled as 
follows: 

Standard of Excellence 
(picture of the face of a puma) 
Embassy Sportswear 


For Town and Country—Hand Tailored 


Par. 5. By the aforesaid labeling, respondent has represented that 
said sweaters are hand tailored. In truth and in fact, they are not 
hand tailored but are machine made. : 

Par. 6. Products manufactured from wool have for many years 
held, and still hold, great public esteem and confidence because of' 
their outstanding qualities. Wool is a highly desirable material for 
sweaters. 

Respondent sells and distributes said sweaters as aforesaid without 
informing the purchasing public of the fact that the sweaters which 
resemble woo] in texture and appearance are made of rayon and not 
of wool. 

Par. 7. By the labeling of said sweaters and by selling and dis-, 
tributing them as aforesaid, respondent has represented and im- 
pliedly warranted that they are suitable and safe to be worn as 
sweaters are ordinarly worn. In truth and in fact the said sweaters, 
made of brushed rayon, are highly inflammable because of the length 
of the fibers on the brushed-up surface of this particular material. 
Sweaters made from such material are dangerous and unsafe to be 
worn as articles of clothing because of their inflammability. At no 
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place on the sweaters themselves, on the containers in which they are 
packaged or otherwise is the fact revealed that said sweaters are highly 
inflammable and dangerous and unsafe to wear. 

Par. 8. The practice of respondent, as aforesaid, of representing 
that said sweaters are hand tailored, failing to reveal that said sweat- 
ers are made of rayon and failing to reveal that they are made of a 
highly inflammable material unsafe to be worn as an article of cloth- 
ing, has had, and now has, the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the er- 
roneous and mistaken belief that said sweaters are made by tailors 
by hand, are made of wool and are suitable and safe to be worn as 
sweaters are ordinarily worn, and into the purchase of substantial 
quantities of said sweaters because of such erroneous and mistaken 
belief. Furthermore, respondent’s said practices place in the hands 
of retailers of respondents’s sweaters a means and instrumentality 
whereby members of the purchasing public may be misled and deceived 
in the manner aforesaid. 

Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated August 19, 1952, the in- 
itial decision in the instant matter of hearing examiner Abner E. 
Lipscomb, as set out as follows, became on that date the decision of 
the Commission. 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 24, 1952, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Louis Rafanelo, incorrectly spelled in the complaint as Louis Rafan- 
eli, an individual trading and doing business as Bradford Sports- 
wear Company, charging him with the use of unfair and deceptive acts 
and practices in commerce, in violation of the provisions of said Act. 
On February 6, 1952, respondent filed his answer, in which he ad- 
mitted all the material allegations of fact set forth in said complaint 
and waived all intervening procedure and further hearing as to the 
said facts. Thereafter the proceeding regularly came on for final 
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consideration by the above-named hearing examiner theretofore duly 
designated by the Commission upon said complaint and answer thereto, 
all intervening procedure having been waived, and said hearing ex- 
aminer, on February 11, 1952, issued his initial decision therein. 
Thereafter, upon motion of counsel supporting the complaint, the 
Commission placed this proceeding on its docket for review, amended 
the complaint, vacated and set aside the initial decision of the hear- 
ing examiner theretofore issued, and remanded the case to the hear- 
ing examiner for further proceedings upon the amended complaint. 
Thereafter, on June 13, 1952, respondent filed his answer to the 
amended complaint, in which he admitted all the material allegations 
of fact set forth therein and waived all intervening procedure and 
further hearing as to said facts. Thereupon the hearing examiner, 
having duly considered the amended complaint and respondent’s 
answer thereto, as well as the complete record herein, finds that this 
proceeding is in the interest of the public, and makes the following 
findings‘as to the facts, conclusions drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent Louis Rafenelo is an individual 
trading and doing business as Bradford Sportswear Company, with 
his office and principal place of business located at 1100 Westminster - 
Street, Providence, Rhode Island. 

Par. 2. The respondent is now, and for more than two years last 
past has been engaged in the manufacture, sale and distribution of 
articles of wearing apparel, including sweaters which are composed 
of rayon. Respondent causes his products, when sold, to be trans- 
ported. from his place of business in the State of Rhode Island to the 
purchasers thereof located in the various other States of the United 
States and in the District of Columbia. Respondent maintains, and 
at all times mentioned herein has maintained, a substantial course of 
trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. Rayon is a chemical fiber which may be manufactured so 
as to simulate wool and other natural fibers in texture and appearance. 
Articles of wearing apparel manufactured from such rayon fibers 
have the appearance and feel of wool and many members of the pur- 
chasing public are unable to distinguish between such rayon articles 
of wearing apparel and articles of wearing apparel manufactured 
from wool. Consequently, such rayon articles of wearing apparel 
are readily accepted by some of the purchasing public as wool 
products. 
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Par, 4. The sweaters so manufactured are sold and distributed 
by respondent under the brand name “Embassy” and simulate wool 
in texture and appearance. In the course and conduct of his said 
business respondent sells and distributes the sweaters in boxes labeled 


as follows: 
Standard of Excellence 
(picture of the face of a puma) 
Embassy Sportswear 
For Town and Country—Hand Tailored. 


Par. 5. By the aforesaid labeling, respondent has represented that 
said sweaters are hand tailored. In truth and in fact, they are not 
hand tailored but are machine made. 

Par. 6. Products manufactured from wool have for many years 
held, and still hold, great public esteem and confidence because of their 
outstanding qualities. Wool is a highly desirable material for 
sweaters. 

Respondent sells and distributes said sweaters as aforesaid without 
informing the purchasing public of the fact that the sweaters which 
resemble wool in texture and appearance are made of rayon and not 
of wool. 

Par. 7. By the labeling of said sweaters and by selling and dis- 
tributing them as aforesaid, respondent has represented and impliedly 
warranted that they are suitable and safe to be worn as sweaters 
are ordinarily worn. In truth and in fact said sweaters are made 
of a material known as brushed rayon, which, because of the length 
of the fibers on the brushedup surface, thereof, is highly inflammable. 
Sweaters made from such material are dangerous and unsafe to be 
worn as articles of clothing because of their inflammability. At no 
place on the sweaters themselves, on the containers in which they are 
packaged or otherwise, is the fact revealed that said sweaters are 
highly inflammable and dangerous and unsafe to wear. 

Par. 8. The practices of respondent, as hereinbefore found, of rep- 
resenting that said sweaters are hand tailored; of failing to reveal 
that said sweaters are made of rayon; and of failing to reveal that, 
because of the length of the fibers on the brushed-up surface of the 
fabric of which said sweaters are made, such garments are highly in- 
flammable and are unsafe to be worn as an article of clothing, have 
had, and now have, the tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that said sweaters are made by tailors by hand, are 
made of wool, and are suitable and safe to be worn as sweaters are 
ordinarily worn, and into the purchase of substantial quantities of 
said sweaters because of such erroneous and mistaken belief. Fur- 
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thermore, respondent’s said practices place in the hands of retailers 
of respondent’s sweaters a means and instrumentality whereby mem- 
bers of the purchasing public may be misled and deceived in the man- 
ner aforesaid. 

CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
ure all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
_meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent Louis Rafanelo, an individual 
_trading and doing business as Bradford Sportswear Company, or 
under any other name or names, and his representatives, agents and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale and distribution in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
sweaters or of any other garments made of the material known as 
brushed rayon or of any similar material, do forthwith cease and 
desist from: 

1. Representing, directly or by implication, that said garments are 
hand tailored ; 

2. Offering for sale or selling any garments, composed in whole or in 
part of rayon, without clearly and affirmatively disclosing thereon, or 
on tags or labels affixed thereto, such rayon content ; 

3. Offering for sale or selling garments made of highly inflammable 
material without clearly and affirmatively disclosing thereon, or on 
tags or labels affixed thereto, that said garments are highly inflam- 
mable and are dangerous and unsafe to be worn as articles of clothing. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
he has complied with the order to cease and desist [as required by said 
declaratory decision and order of August 19, 1952]. 
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In THE MArrerR OF 


INTERNATIONAL SALT COMPANY AND EASTERN SALT 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSECS. (a)) AND (d) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED 
OCTOBER 15, 1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936. 


Docket 4307. Complaint, June 5, 1943*—Decision, Aug. 22, 1952 


Any appreciable difference in the wholesale or the retail price of table salt of 
the same brand, grade and quality has a tendency to divert sales. 


Where one of the largest salt producers in the United States and its wholly 
owned subsidiary, engaged in the competitive interstate sale and distribu- 
tion of their evaporated salt under various trade names including “Sterling”, 
“Columbia”, and ‘Purity’, to purchasers competitively engaged with one 
another in the resale thereof at wholesale, at retail, and at wholesale to 
retailers competing with certain of said purchasers— 

(a) Discriminated in price by selling their table salt at lower net prices to 
purchasers classified as having purchased $50,000 worth in a twelve con- 
secutive month period, irrespective of the source thereof, through the 
practice of granting such favored purchasers a “unit discount” equal to 
about 4 to 5 per cent of the published price on each item; and a 

(b) Discriminated in price in their northern sales territory, prior to January 
15, 1940, through granting to purchasers who bought in single order quanti- 
ties of 100 cases or more a unit discount of the same value as that above 
described, and thereafter through establishing higher posted prices for 
quantities of less than 100 cases, which made up the amount of the unit 
discount previously granted on 100 case purchases ; 

' With the result that each of their customers who did not receive the advantage 
of buying at their lowest prices through the application of their 5 cent per 
case unit discount, and who were in competition with the customers who 
received such discriminations, necessarily either resold the salt at a higher 
price than that of said favored competitors or received a lower gross 
margin on their sales; and with tendency to cause purchasers who did 
not receive respondents’ lowest net price to resell their salt at higher 
prices than did purchasers who received respondents’ lowest prices; 

Hifect of which discriminations in price, neither shown as made in good faith 
to meet an equally low price of a competitor, nor justified by due allowance 
for differences in cost, etc., under the statute, might be substantially to 
lessen competition in the line of commerce concerned, and to injure, destroy 
and prevent competition between purchasers who received the benefit of 
said discriminatory prices and discounts and those to whom they were 
denied : 

Held, That such acts and practices of respondents in selling their table salt to 
certain purchasers at lower net prices than to others who competed in its 
resale, as above set forth, constituted violations of Subsec. (a) of See. 2 of 
the Clayton Act as amended by the Robinson-Patman Act; and— 


1 Second amended. 
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Where said producer, in selling table salt to certain customers through its 


(¢) 


“Local Feature Service Agreements”, which required the furnishing of 
certain advertising and display services by the customer and the payment 
to him of a specified amount by said respondent and which were negotiated 
individually, depending upon the judgment of respondent’s officials, in each 
case, and involved many different factors, including type and quantity of 
advertising contemplated, type of store display offered, shelf position, 
quality, character, personnel, location and cleanliness of store, among 
others— 

Entered into such agreements upon an individual basis with each cus; 
tomer, upon the customer’s request, as above set forth, without making any 
effort to inform its other customers, including competitors of those thus 
favored, of the existence of such agreements, and without making available 
to them any payments whatever for advertising or display services in lieu 
of payments made under such agreements: 


Held, That such acts and practices of said respondent International in making 


payments to certain of its customers as compensation for advertising and 
display services under its ‘Local Feature Service Agreements”, without 
making such payments available on proportionally equal terms to their 
competitors, constituted violations of Subsec. (d) of Sec. 2 of the Clayton 
Act as amended by the Robinson-Patman Act. 


As respects respondents’ contention that their practice of granting a unit dis- 


count to purchasers classified as $50,000 purchasers, while not granting -it 
to competing purchasers of table salt of like grade and quality was justified, 
since made in good faith to meet equally low prices of competitors; 


It appearing that respondents in September 1936, after receiving bulletins of 


competitors stating that they were granting one unit discount to certain 
purchasers classified as buying at least $50,000 worth of table salt in a 
twelve consecutive month period, granted identical discount to the pur- 
chasers named in said bulletin and continued the practice until June, 1948, 
when it was abandoned; that prior to said time, however, they had granted 
discounts on the basis of the total annual requirements of a purchaser, re- 
gardless of from whom they were purchased; that the price differences 
which resulted from the granting of such discounts to some but not all of 
respondents’ customers were not the consequence of a departure from a 
nondiscriminatory pricing scale which was made to meet lower prices of 
competitive sellers, but represented only the continued application of the 
discriminatory pricing standards previously adopted by them and used since 
November 1935; and that, despite the fact that the illegal nature of the dis- 
count was brought to their attention by the Commission’s original complaint 
in 1940, there was no evidence that they made any attempt to eliminate or 
lesson the amount of such discrimination until 1948: 


The Commission concluded that in such circumstances respondents could not 


be said to have acted in “good faith” within the meaning of Sec. 2 (b) of 
the statute involved and, after careful consideration of all the facts, was 
of the opinion and found, that respondents had not shown their discrimina- 
tory prices accorded to recipients of such discounts were lower prices made 
in good faith to meet an equally low price of a competitor. 


With respect to respondents’ contention that their discriminatory lower prices 


on single order purchases of table salt in quantities of 100 cases or more 
made only due allowance for differences in the cost of manufacture, sale or 
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delivery resulting from the differing methods or quantities in which such 
salt was sold or delivered: 

The Commission found that said price discrimination had not been thus justified 
since, even accepting respondents’ attempted cost justification through com- 
bining all sales costs in the area concerned and dividing it by the total 
number of sales, with a resulting figure which would justify sales in single 
order quantities of 100 cases, with a discount of five cents per case, as com- 
pared with the cost of sales in single order quantities of fifty-five cases 
or less, it appeared that respondents refused to sell salt in quantities which 
would permit a minimum sale of less than seventy-four cases, and also that 
the record failed to provide a basis for respondents’ basic assumption that 
the sales cost was the same for all orders. 


‘With respect to respondents’ further contention that the $50,000 purchaser dis- 

count was similarly justified: the Commission was likewise of the opinion 
that said price discrimination had not been shown as justified by such costs 
since the analysis presented by respondents of the cost of selling to A & P 
as compared with the costs of selling to all other purchasers, regardless of 
their volumes of purchase, methods of purchasing, or price at which pur- 
chased, was incapable of establishing the differences in costs of sales as 
between their purchasers who received said quantity discount and those 
who did not, and also because the allocation of certain of the costs in said 
analysis was made without sufficient record basis. 


As respects respondents’ contention that they had discontinued the practice of 
granting a discount to purchasers classified as buying $50,000 worth of table 
salt in a twelve consecutive month period, as a result of the decision in 
Federal Trade Commission v. Morton Salt Company, 334 U. 8S. 37, in 1948, 
and that consequently there was no public interest in the issuance of an 
order prohibiting the practice: it appeared that respondents did not con- 
tend that they had abandoned the practice of granting a lower price to 
purchasers in their northern sales territory who purchased in single order 
quantities of 100 or more cases; that said practice involved the same amount 
of price discrimination and had the same effect on competition that had 
been held illegal; and, such being the case, the Commission was of the 
opinion that an order was required in the matter to impress upon the 
respondents the necessity of stopping all of their discriminatory pricing 
practices. 


As regards the “Store Display and Sales Service Agreements” entered into by 
respondent International at various periods, with retail stores selling its 
“Sterling” brand of table salt to the consuming public, which called for the 
payment by it of about ten cents for every case of salt purchased during a 
specified period by the store in consideration of the store’s furnishing cer- 
tain specified display services in connection with the offer of said salt dur- 
ing said period: it appeared that it was said respondent’s policy to enter 
into such agreements with every retail outlet of its table salt products in 
the United States, whether purchasing “Sterling” table salt from it directly 
or indirectly, and that respondent made every reasonable effort to carry out 
such policy and to make the payments under said plan available on propor- 
tionally equal terms to all the retail outlets of its said salt; and the Com- 
mission did not find respondent’s activities in connection with payments 
made under such agreements to have been illegal. 


ype 
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Before Mr. John P. Bramhall, hearing examiner. 
~ Mr. James I. Rooney for the Cerin iekione 

- Mr. George S. Ward, of Washington, D. C., and Pieeady Twombly 
Hall & Skidmore, of New York City, for res pande its, 


AMENDED CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof and hereafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are now violating the provisions of subsections (a) and (d) 
of section 2 of the Clayton Act (U.S. C. Title 15, section 13), as 
amended by the Robinson-Patman Act, approved June 19, 1936, 
hereby issues its amended complaint stating its charges with respect 
thereto as follows: 


COUNT I 


Paracraru 1. International Salt Company is a corporation organ- 
ized and existing under and by virtue of the laws of the State of New 
Jersey, having its principal office and place of business located in 
the Scranton Life Insurance Company Building, Scranton, Pennsyl- 
vania. 

Eastern Salt Company is a corporation organized and existing un- 
der and by virtue of the laws of the State of Massachusetts, having 
its principal office and place of business located at 150 Causeway 
Street, Boston, Massachusetts. 

Respondent Eastern Salt Company is a wholly-owned subsidiary 
of respondent International Salt Company and is under the direct 
and immediate control of, and its policies are directed by, said re- 
spondent International Salt Company. 

Par. 2. Respondent International Salt Company, and its wholly- 
owned subsidiary, Eastern Salt Company, are now and have been 
engaged in the business of offering for sale, selling and distributing 
salt in various States of the United States. The respondent Interna- 
tional Salt Company is one of the largest producers and distributors 
of salt in the United States. The respondent International Salt Com- 
pany also distributes its product through its wholly-owned subsidiary, 
respondent Eastern Salt Company. Respondent International Salt 
Company sells its products directly and through such subsidiary to 
wholesalers, retailers, corporate wholesale chains, corporate retail 
chains, voluntary ad. cooperative chains, and eda) commercial 
purchasers. Respondents International Salt Company and Hastern 
Salt Company sell and distribute their products in commerce between 
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and among the various States of the United States and in the District 
of Columbia and preliminary to or as a result of such sale cause such 
products to be shipped and tranported from the places of origin of 
the shipment to the purchasers thereof who are located in States of 
the United States and in the District of Columbia other than the State 
of origin of the shipment, and there is and has been at all times herein 
mentioned a continuous current of trade in commerce in said products 
across State lines between respondents’ plants, factories, or ware- 
houses and the purchasers of such products. Said products are sold 
and distributed for use, consumption and resale within the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business, as aforesaid, 
respondents have been and are now engaged in substantial competi- 
tion in commerce with other corporations, individuals, partnerships 
and firms who for many years prior hereto have been and are now 
engaged in processing, selling, and distributing salt in commerce 
across State lines to purchasers thereof located in the various States 
of the United States. 

Many of the respondents’ customers are competitively engaged with 
each other and with the customers of the respondents’ competitors in 
the resale of said products within the several trade areas in which the 
respondents’ said customers respectively offer for sale and sell the said 
products purchased from respondents. 

Par. 4. In the course and conduct of their business, as aforesaid, 
since June 19, 1936, respondents have been and are now discriminating 
in price between different purchasers buying such products of like 
grade and quality by selling their products to some of their customers 
at higher prices than they sell products of like grade and quality to 
other of their customers who are competitively engaged one with the 
other in the resale of said products within the United States. 

The respondents have effectuated their discriminations in price 
heretofore alleged by various and sundry means and metheds, among 
which are the following: 

(1) The respondents grant to some of their customers who are 
competitively engaged in the sale of salt of like grade and quality 
with other of respondents’ customers a “unit discount” amounting to 
approximately 5¢ per case on table salt where a single order is placed 
for 100 cases or more of table salt. 

(2) The respondents grant to some of their customers who are 
competitively engaged in the sale of salt of like grade and quality 
with other of respondents’ customers in addition to the “unit discount” 
_ referred to in Paragraph (1) hereof, “multiple unit discounts” of 
various amounts on all grades of salt purchased during a 12 consecu- 
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tive month period where such: purchases are equal to or in excess of 
$50,000. 

The “multiple unit discounts” referred to in Paragraph (2) hereof 
mentioned are allowed to some, but not all, customers of the respond- 
ents who do not purchase from the respondents $50,000 worth of 
salt during a 12 consecutive month period, provided, however, the 
total purchases of salt from all sources made by said customer total 

- $50,000 during said given period of time. 

In the industry, this type of selling is known as “split business,” that 
is, basing the price upon the total requirements of a customer and 
not upon the actual quantity purchased from any particular source. 

In addition to the discriminations effected by the aforementioned 
“multiple unit discounts” respondents discriminate in price between 
different purchasers of their products and such price discriminations 
result from the respondents’ selling salt to an individual customer 
where the delivery thereof is made to several branches or outlets of 
said individual customer at prices based upon the total quantity or 
volume delivered to all of the separate branches or outlets of the said 
customer, provided such total quantity or volume amounts to the re- 
quired minimums during the 12 consecutive month period as set forth 
in Paragraph (2) hereinbefore mentioned and not upon the quantity 
or volume delivered by the respondents to the respective branches or 
outlets of some individual customers. 

In the industry, this type of selling is known as “combined selling,” 
that is, basing the price upon the total quantity delivered to all the 
separate branches or outlets of an individual customer and not upon 
the quantity delivered to the respective branches or outlets of said 
customer. Some customers of the respondents operating several 
branches whose combined purchases are less than the total quantity 
or volume amounts required during the 12 consecutive month period 
as set forth in Paragraph (2) hereinbefore mentioned receive “mul- 
tiple unit discount” in addition to the “unit discounts” as set forth in 
Paragraph (1) hereof and are competitively engaged with other of 
respondents’ customers who purchase in like quantity or volume and 
who receive no discounts whatsoever. 

Par. 5. The effect of the discriminations in price generaNy alleged 
and of those specifically set forth in Paragraph Four hereof has been 
and may be substantially to lessen competition in the line of commerce 
in which the purchasers receiving the benefits of such discriminatory 
prices are engaged and to injure, destroy and prevent competition 
between those purchasers receiving the benefit of said discriminatory 
prices and those to whom they are denied and has been and may be to 
tend to create a monopoly in those purchasers receiving the benefit of 
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said discriminatory prices in said line of commerce in the various 
localities or trade areas in the United States in which said favored 
customers and their competitors are engaged in business. 

‘Par.6. The foregoing acts and practices of said respondents are 
violations of subsection 2 (a) of section 1 of said Act of Congress, 
approved June 19, 1936, entitled “An Act to amend Section 2 of an Act 
entitled ‘An Act to supplement existing laws against unlawful re- 
straints and monopolies and for other purposes’ approved October 15, 
1914, as amended (U.S. C. Title 15, Sec. 13) and for other purposes.” 


COUNT II 


Paracrapy 1. Paragraphs One, Two, and Three of Count I are 
hereby adopted and made part of this count as fully as if herein set out 
verbatim. 

Par. 2. In the course and conduct of their business in commerce, 
respondents, since June 19, 1936, have secretly given free salt products 
or paid and contracted to pay to some of their customers certain definite 
sums of money as compensation and in consideration for advertising, 
display, and distribution services, and facilities furnished by such 
customers in connection with the sale and offering for sale of table sali, 
while concealing such gifts and payments from competing customers 
and not making such gifts and payments available on proportionally 
equal terms or on any terms to customers competing in the distribution 
of salt. Such gifts and payments are in addition to the price discrimi- 
nations referred to in Count I. 

Among the general practices thus pursued by the respondents in 
granting allowances or compensation to their favored customers, as 
alleged in Count IT hereof, are the following: 

(1) The respondents have paid to some favored customers the sum 
of $50 per month as an advertising and display allowance while re- 
spondents did not and do not make such payments available on pro- 
portionally equal terms to all competing customers or on any terms to 
customers competing in the sale and distribution of such products. 

(2) The respondents have paid compensation to some retail chain 
store customers 1n connection with the sale of respondents’ table salt, 
the sum of $2.50 for each display of “2 pound round cans of plain or 
iodized Sterling Salt in quantities between 10 and 15 cases in each” of 
such customer’s retail outlets. The respondents have not and do not 
make such display allowances available on proportionally equal terms 
to all competing customers or on any terms to customers competing in 
the sale and distribution of such products. 

Par. 3. The respondents have not made known to their customers, 
except their favored customers that they grant and allow any compen- 


INTERNATIONAL SALT CO. ET AL. 145 
138 Findings 


sation or free salt products for advertising, display, and distribution 
services. 

Par. 4. The above acts and practices of respondents are in violation 
of subsection (d) of section 2 of the Clayton Act as amended by the 
Robinson-Patman Act, approved June 19, 1936 (U.S. C. Title 15, 
Section 13). 


Report, Frnpine¢s as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by an Act of Congress approved June 19, 1936 (the 
Robinson-Patman Act), and by virtue of the authority vested in the 
Federal Trade Commission by the aforesaid Act, the Federal Trade 
Commission, on September 9, 1940, issued and subsequently served its 
original complaint in this proceeding upon the respondents named in 
the caption hereof, together with two other named corporations, charg- 
ing each of them with violation of the provisions of subsection (a) of 
section 2 of the aforesaid Clayton Act,asamended. On April 2, 1942, 
the Commission issued and subsequently served its first amended com- 
plaint charging the same respondents as named in the original com- 
plaint with violation of the provisions of subsections (a) and (d) of 
section 2 of the aforesaid Clayton Act, as amended. After the issu- 
ance of the first amended complaint and the filing of respondents’ 
answers thereto, testimony and other evidence in support of the allega- 
tions of said complaint were taken before a hearing examiner of the 
Commission duly designated by it. Thereafter, on June 5, 1943, the 
Commission issued and subsequently served its second amended com- 
plaint upon the respondents named in the caption hereof, charging 
each of them with violation of the provisions of subsections (a) and 
(d) of section 2 of the aforesaid Clayton Act, as amended. After the 
filing of respondents’ answers to the second amended complaint, testi- 
mony and other evidence in support of and in opposition to the allega- 
tions of said complaint were introduced before the hearing examiner 
of the Commission previously designated by it. All of the testimony 
and other evidence introduced before said hearing examiner were duly 
recorded and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion upon the second amended complaint, the answers thereto, testi- 
mony and other evidence, the recommended decision of the hearing 
examiner and respondents’ exceptions thereto, and briefs and oral 
argument of counsel; and the Commission, having duly considered 
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the matter and having entered its order disposing of the exceptions 
to the hearing examiner’s recommended decision and being now fully 
advised in the premises, makes this its findings as to the facts and its 
conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent International Salt Company is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of New Jersey, with its office and principal place of business in 
the Scranton Life Insurance Building, Scranton, Pennsylvania. 

Respondent Eastern Salt Company is a corporation organized and 
existing under and by virtue of the laws of the State of Massachusetts, 
with its office and principal place of business at 150 Causeway Street, 
Boston, Massachusetts. Respondent Eastern Salt Company is @ 
wholly owned subsidiary of respondent International Salt Company — 
by whom its sales policies, at all times material herein, have been con- 
trolled and directed. 

Par. 2. Respondent International Salt Company, one of the largest 
salt producers in the United States, has been engaged in the manu- 
facture, sale and distribution of salt, including table salt, since April 
1, 1940. Prior to that date said business was carried on by this re- 
spondent’s wholly owned subsidiaries. Respondent International Salt 
Company and its said subsidiaries have sold their salt products in the 
eastern and southern States of the United States. 

Since prior to June 19, 1936, respondent Eastern Salt Company has 
been engaged in the sale and distribution of salt products, including 
table salt, purchased largely from its parent corporation, respondent 
International Salt Company. Its sales territory is limited to the 
States. of New Hampshire and Massachusetts. 

Respondents transport or cause said salt products, when sold, to be 
transported to the purchasers thereof at their respective locations in 
States other than the States in which the shipments originate. 

Respondents maintain, and during the periods of time they have been 
engaged in the business of selling and distributing salt, as aforesaid, 
they have maintained, a course of trade in said products in commerce 
among and between the various States of the United States. 

Par. 3. In the course and conduct of their business as aforesaid, — 
respondents are now, and during the periods of time they have been — 
engaged in the business of saiHiip and distributing salt as aforesaid, 
they have been, in substantial competition with other corporations en- 
gaged in the Busines of selling and distributing salt in commerce 
among and between the various States of the United States. 
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_ Par. 4. Respondent International Salt Company packages evapo- 
rated table salt under various trade names, including “Sterling,” “Co- 
lumbia” and “Purity.” All of the evaporated table salt sold under 
each of said brand names is of like grade and quality. 

Par. 5. Respondent Eastern Salt Company since September 15, 
1936, and respondent International Salt Company since April 1, 
1940, in the course and conduct of their respective businesses as above 
described, have both discriminated in price between their respective 
purchasers buying table salt of like grade and quality by selling said 
table salt to some of their purchasers at higher prices than they sold 
their products of like grade and quality to other of their purchasers. 
Certain of said other purchasers were competitively engaged with 
certain of said favored purchasers in the resale of said table salt at 
wholesale. Others were competitively engaged with certain of said 
favored purchasers in the resale of said table salt at retail. Others 
sold said table salt at wholesale to retailers who were engaged in com- 
petition with certain of said favored purchasers in the resale of said 
table salt to the consuming public. . 

Par. 6. The general practices pursued by respondents in so dis- 
criminating in price have consisted of (1) selling at lower net prices 
- to purchasers classified as having purchased $50,000 worth of table 
salt in a twelve consecutive month period, and (2) selling at lower 
net prices to purchasers buying carton table salt in single order quan- 
tities of 100 cases or more. 

The first of these pricing practices was engaged in by respondent 
Eastern Salt Company from September 17, 1936, until June 1948 
and by respondent International Salt Company from April 1, 1940, 
until June 1948. The second of these pricing practices has been en- 
_ gaged in by respondent Eastern Salt Company at all times since Sep- 
tember 15, 1936, and by respondent International Salt Company at 
all times since April 1, 1940. Prior to April 1, 1940, respondent In- 
ternational Salt Company was not actively engaged in the sale of salt 
products, these activities having then been carried on by its wholly 
owned subsidiaries, including International Salt Company, Inc., which 
engaged in the above referred to pricing practices from September 
17, 1936, until it was dissolved on April 1, 1940. 

Respondents discriminated in price during said periods of time in 
favor of their purchasers classified as having purchased $50,000 or 
more of table salt in a twelve consecutive month period by granting 
to each of them a price discount called a “unit discount.” <A “unit 
discount” consisted of a specified amount in cents per case of table 
salt, which amount varied from item to item but which equalled ap- 
proximately 4 to 5 percent of the published price on each item. The 
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purchasers receiving the discount were accounts which had purchased 
$50,000 worth of table salt in a twelve consecutive month period from 
all sources. This classification was not restricted to those accounts 
which had purchased table salt in this quantity from respondents 
alone. 

The discrimination in price in favor of purchasers buying in single 
order quantities of 100 cases or more was made from September 15, 
1936, until January 15, 1940, by granting to such purchasers one “unit 
discount.” This unit discount was of the same value as the unit dis- 
count previously described. Since January 15, 1940, this discrimina- 
tion has been made by establishing higher published prices for quan- 
tities of less than 100 cases. The difference in price between orders of 
100 cases or more and those for lesser quantities, in effect since Janu- 
ary 15, 1940, has been equal in amount to the unit discount previously 
granted on purchases of 100 cases or more. This pricing practice has 
at all times been limited to respondents’ northern sales territory which 
consists of the New England States, Ohio, New York, New Jersey, 
Pennsylvania, Delaware, Maryland, the District of Columbia and two 
counties in Virginia. In the southern sales territory, sales have been 
regularly made at prices equal to the 100 cases quantity price in the 
northern sales territory regardless of the quantity purchased. 

Par. 7. Respondent Eastern Salt Company has granted the unit 
discount for purchasers classified as buying $50,000 or more of table 
salt in a consecutive twelve month period to only one of its purchasers, 
First National Stores, Inc., of Somerville, Massachusetts. This cor- 
poration, which operates approximately 1800 retail grocery stores in 
the New England area, purchased in carload quantities and, therefore, 
received this respondent’s lowest net price. For example, in April 
1942, this respondent sold to First National Stores, Inc., “Sterling” 
brand table salt in one and one-half pound cartons at a net delivered 
price of $1.03 per case and “Purity” brand table sale in one and one- 
half pound cartons at a net delivered price of ninety-three cents per 
case. These prices were one unit discount of five cents per case lower 
than the lowest price at which this respondent sold the same brand of 
salt in the same cartons to its other purchasers. These other purchas- 
ers included smaller retail chain stores which were in direct competi- 
tion with First National Stores, Inc., in the resale of said brands of 
table salt to the consuming public. These other purchasers also in- 
cluded wholesalers whose retail customers were in competition with 
First National Stores, Inc., in the resale of said brands of table salt 
to the consuming public. 

Par. 8. Respondent International Salt Company has granted the 
unit discount to purchasers classified as buying $50,000 or more of 
table salt in a consecutive twelve month period to certain chain retail 
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grocery stores, wholesalers and cooperative wholesale buying organi- 
zations through which affiliated members, wholesale and retail, pur- 
chase grocery products. The favored chain retail grocery purchasers 
were The Great Atlantic & Pacific Tea Company, Sanitary Grocery 


- Co., Inc. (Safeway Stores, Inc.), American Stores, Inc., Kroger Gro- 


cery and Baking Company, Dixie Home Stores, First National Stores, 
Inc., Creasy Corporation, and Colonial Stores, Inc. The favored 
wholesale purchasers were the Thomas & Howard Company and C¢ D. 
Kenny Co. The favored cooperative wholesale buying organizations 
were the National Retailer-Owned Groceries, Inc., and the Wholesale 
Grocery Sales Company. 

As a result of the discount allowed the above-named purchasers on 
the $50,000 purchase basis, the prices paid by said purchasers to re- 
spondent International Salt Company on their purchases of table 
salt in quantities of 100 cases or more has been one unit discount 
less than the lowest price available to any of this respondent’s other 
customers in the same competitive area. For example, in 1942, this 
respondent sold to The Great Atlantic & Pacific Tea Company “Ster- 
ling” brand table salt in one and one-half pound cartons at a net 
delivered price of $1.03 per case, while the lowest price at which it 
sold the same brand of table salt in one and one-half pound cartons 
to purchasers other than those above named was $1.08 per case. Cer- 
tain of said other purchasers were in competition with one or more 
of said favored purchasers in the resale of said respondent’s table salt 
of the same brand, grade and quality at wholesale. Others were in 
competition with one or more of said favored chain retail grocery 
purchasers in its resale at retail to the consuming public. And others 
sold at wholesale to retail grocers who were in competition with one 
or more of said favored chain retail grocery purchasers in the resale 
of said table salt to the consuming public. 

The record shows that many of the above-named purchasers who 
received the $50,000 purchaser discount on their purchases of table 
salt did not purchase in that quantity from either of the respondents 
herein during any consecutive twelve month period. For example, 
the dollar purchases of table salt from respondents of the following 
listed purchasers, each of whom received said discount in 1940 and 
1941, totaled as follows: 


* 1940 1941 
WarolesalerGrocery cales @Ompany 2.2 Swiee WoL SS chon e een sete eet ee ee $18, 714 $14, 479 
ODE ACCOM VW Ones soa Soca See Ee Pe aes Sk eels oe Ok ee ine ne 2, 947 1,670 
ROTOaS Va OL DOL ATI Oi tee cee ee erence n neo nee see eee senha een oe sna 9 490 
TAUTIDTICAISLOTOS kl Comite eter ea Soa ee So = See ae eat oso doc wus 1,.290 1, 631 
Sanitary Grocery Co., Inc: (Safeway Stores, Inc.) ---_--------------------------- 11, 909 11, 878 


National-Retailer-Owned, Groceries, Ine. # 2s 5 oon OES 88 ba ek 22, 900 29, 160 
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Par. 9. The Commission finds that the price differences allowed by 
respondents in the sale of their table salt of the same brand, including 
the price differential on purchases of 100 cases or more and the unit 
discount allowed to the accounts classified as $50,000 purchasers, con- 
stituted discriminations in price between purchasers of commodities 
of like grade and quality. 

Each of respondents’ customers not receiving the advantage of buy- 
ing at respondents’ lowest prices, who were in competition in the resale 
of said table salt at retail or at wholesale with respondents’ customers 
receiving the benefit of said discriminations in price, necessarily either 
resold its table salt at a higher price than said favored competitors 
or received a lower gross margin on its sales of said salt. 

Par. 10. As an example of the competitive pricing situation in the 
retail field among purchasers buying table salt from respondents at 
different prices, the record shows that The Great Atlantic & Pacific 
Tea Company and Thomas Roulston, Inc., sold respondents’ table salt 
through their chain retail grocery stores in the Long Island-Brooklyn, 
New York, area in competition with each other. Both purchased and 
resold respondents’ “Sterling” brand one and one-half pound cartons 
of table salt. During 1940 and 1941, the former bought said salt from 
respondent International Salt Company at its lowest net price of 
$1.03 per case of thirty-six cartons and resold it through its self- 
service stores in this area at three cartons for ten cents and through 
its regular stores at two cartons for nine cents. During the same 
period of time the latter, which was not classified as a $50,000 pur- 
chaser, purchased said salt from said respondent at $1.08 per case and 
resold it through its stores at five cents per carton, except for short 
intervals in which it received advertising allowances from said re- 
spondent, during which intervals it lowered its resale price to four 
and one-half cents per carton. 

If Thomas Roulston, Inc., had met the A & P self-service stores’ 
price of three cartons for ten cents, the five cent price discrimination 
would have allowed A & P a gross margin on its sales of table salt 
41 percent larger than the margin of Thomas Roulston, Inc., on its 
sales of salt of the same brand. 

Par. 11. As.an example of the competitive pricing situation in the 
wholesale field by purchasers buying from respondents at different 
prices, Talmadge Bros., Inc., of Athens, Georgia, not classified as a 
$50,000 purchaser, during 1941 and 1942 purchased from respondent 
International Salt Company “Sterling” brand table salt in one and 
one-half pound cartons at $1.08 per case of thirty-six cartons, which it 
resold to retailers at $1.25 per case. Talmadge Bros., Inc., was at that 
, time in competition with the Timberlake Grocery Company, a member 
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of the Thomas & Howard Company group which was classified as a 
$50,000 purchaser, which company purchased the same item from said 
respondent at a net price of $1.03 per case and resold it to retailers at 
$1.20 per case during this same period. 

Both of these companies, therefore, received an identical gross mar- 
gin of seventeen cents per case. If Talmadge Bros., Inc., had met the 
Timberlake Grocery Company’s price of $1.20 per case, the five cent 
price discrimination would have allowed the Timberlake Grocery 
Company a 41 percent larger gross margin on its sales of said table 
salt than that of Talmadge Bros., Inc., on its sales of salt of the same 
brand. 

Par. 12. Ina similar manner each retailer who purchased respond- 
ents’ table salt from one of respondents’ wholesale purchasers not re- 
ceiving the lowest price was necessarily placed at a disadvantage in its 
attempts to sell said table salt in competition with respondents’ retail 
purchasers receiving the lowest price. Said retailer either sold said 
table salt at a higher price than said favored retail competitors or the 
gross margin between its wholesaler’s purchase price and its resale 
price to the consuming public was less than the gross margin of said 
favored retail competitors’. 

For example, The Great Atlantic & Pacific Tea Company in 1941 
purchased one and one-half pound “Sterling” cartons of table salt 
from respondent International Salt Company at its lowest net price 
of $1.03 per case of thirty-six cartons. In the New York City area 
A & P resold these cartons of salt through its self-service super mar- 
kets at three cartons for ten cents. This equalled $1.20 per case and 
allowed A & P a gross margin of seventeen cents per case. During the 


‘same period of time, ‘respondents’ wholesale purchasers in this area 


who did not receive the discount for $50,000 purchasers paid $1.13 per 
case for the same salt on orders under 100 cases, or paid $1.08 per case 
on larger orders. To have met A & P’s price of three cartons for ten 
cents, which gave A & P a gross margin of seventeen cents per case, 
the gross margin of the non-favored wholesale purchaser and that of 
his retail customer combined would be reduced to either twelve cents 
or seven cents per case depending upon the quantity purchased in each 
order. Thus, the five cent per case price discrimination would have 
allowed A & P a 41 percent larger gross margin and the ten cent per 
case price discrimination would have allowed A & P a 142 percent 
larger gross margin than would have been received by competing re- 
tailers and the wholesaler combined on said table salt sold to the con- 
suming public at the same price as A & P. 

Par. 13. The Commission finds that because of the narrow margin 
between the purchase price and the resale price of respondents’ table 
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salt retained by respondents’ wholesale and retail purchasers who buy 
at respondents’ lowest prices, a price difference equivalent to one unit 
discount (difference between $1.03 and $1.08 per case of thirty-six 
cartons of one and one-half pound “Sterling” brand table salt) con- 
stituted a substantial difference in the price of respondents’ table salt 
of the same brand, grade and quality. The purchase price of re- 
spondents’ table salt was an important factor considered by respond- 
ents’ purchasers in determining their respective resale prices of said 
table salt. Respondents’ discriminations in price, therefore, had a 
tendency to cause respondents’ purchasers not receiving respondents’ 
lowest net price, both wholesalers and retailers, to resell respondents’ 
table salt of the same brand, grade and quality at higher prices than 
those at which those purchasers receiving respondents’ lowest prices 
resold at wholesale and retail. 

Any appreciable difference in the wholesale or the retail price of 
table salt of the same brand, grade and quality has a tendency to 
divert sales. The Commission, therefore, finds that the effect of 
respondents’ discriminations in price (i. e., the unit discount for 
accounts classified as $50,000 purchasers and the unit discount or 
lower prices for purchasers buying in single order quantities of 100 
cases or more) may be substantially to lessen competition in the line 
of commerce in which the purchaser receiving the benefit of said 
discriminatory prices is engaged and to injure, destroy and prevent 
competition between those purchasers receiving the benefit of said 
discriminatory prices and discounts and those to whom they are 
denied. 

Par. 14. Respondents contend that their practice of granting a 
unit discount to purchasers classified as $50,000 purchasers while not 
granting it to competing purchasers of table salt of like grade and 
quality was legally justified, as this discount was made in good faith 
to meet equally low prices of competitors. The record shows that 
prior to the time on which respondent International Salt Company 
assumed direct operation of the sale of its salt products, its wholly 
owned operating subsidiary, International Salt Company, Inc., 
granted annual quantity discounts to certain of its purchasers. As 
early as November 29, 1935, it allowed two unit discounts to those of 
its customers in the Louisiana field whose purchases of salt for resale 
equalled $250,000 or more per year, regardless of the company from 
which such salt was purchased. Also, in the New York field, from 
prior to May 11, 19386, until at least July 24, 1936, this subsidiary 
granted a3 Heivetle discount to buyers who had sinwolutidd $150,000 
worth of salt during the calendar year. On September 17, 1936, hav- 
ing received bulletins of competitors stating they were brant one 
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unit discount to certain purchasers classified as buying at least $50,000 
worth of table salt in a twelve consecutive month period, said sub- 
sidiary and respondent Eastern Salt Company adopted the same prac- 
tice and granted an identical discount to the purchasers named by 
their competitors’ bulletins. The practice of granting this discount 
was continued without change until June 1948, at which time it was 
abandoned. Thus, while respondents on September 17, 1936, ap- 
parently altered the amount of and the requirements for receiving 
this quantity discount to conform with what they understood to be the 
pricing practices of their competitors, this fact is of no particular 
importance, since the practice of granting discounts on the basis of 
the total annual requirements of a purchaser regardless of from whom 
they were purchased was employed by respondents or their wholly 
owned subsidiaries prior to that date. Contrary to respondents’ con- 
tention, the price differences resulting from the granting of these 
discounts to some but not all of the respondents’ competing customers 
were not the consequence of departures from a non-discriminatory 
pricing scale which were made to meet lower prices of competitive 
sellers, but represented only the continued application of the discrim- 
inatory pricing standard previously adopted by respondents and used 
by them since November 1935. Moreover, despite the fact that the 
illegal nature of this discount was brought to the attention of respond- 
ents by the Commission’s complaint in 1940, there is no evidence that 
respondents made any attempt to eliminate or lessen the amount of 
this discrimination until 1948. Respondents, in such circumstances, 
cannot be said to have acted “in good faith” within the meaning of 
section 2 (b) of the statute. 

After careful consideration of all of the facts, the Commission is 
of the opinion, and finds, that respondents have not shown that their 
discriminatory prices accorded the recipients of this discount were 
lower prices made in good faith to meet an equally low price of a 
competitor. 

Par. 15. Respondents further contend that both the $50,000 pur- 
chaser discount and the lower price on single order purchases of table 
salt in quantities of 100 cases or more made only due allowance for 
differences in the cost of manufacture, sale, or delivery of said salt 
resulting from the differing methods or quantities in which such salt 
were sold or delivered. 

In connection with their attempts to show a cost justification for the 
differences in price between single order purchases of 100 cases of 
carton table salt and purchases in smaller quantities, respondents have 
not attempted to show any difference between the cost of handling a 
large order and that of handling a small order. They have instead 
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combined all sales costs in the area in which this price discrimination 
was in effect during the period January 1, 1944, through July 31, 1944, 
and divided it by the total number of sales made in this area during 
the same period. In this manner they secured the figure of $5.62 
which is considered by respondents to be the cost of making one sale 
regardless of size and regardless of who the purchaser may be. Under 
this theory, the sale of 100 cases in two orders would cost two times as 
much as selling the same quantity in one order. Under this theory, 
also, sales in single order quantities of 100 cases would result in a 
saving of five cents per case or more as compared with the cost of sales 
in single order quantities of fifty-five cases or less. Thus, under 
respondents’ own theory, a five cent per case higher price would be 
fully cost justified only on purchases of fifty-five cases or less. Even 
assuming it would be proper for respondents to maintain this price 
difference if their sales in single order quantities under 100 cases aver- 
aged fifty-five cases or less per order, the record shows that this is not 
the fact. Since August 27, 1941, and during the period of time and in 
the sales area covered by this cost study, respondents refused to sell 
table salt in quantities of less than two tons which equalled a minimum 
sale of seventy-four cases of “Sterling” thirty-six one and one-half 
pound cartons of table salt. Respondents’ average sale of table salt in 
lots of less than 100 cases, therefore, must have been in excess of this 
minimum. Thus, respondents’ attempted justification by comparing 
the cost of selling in 100 case quantities with the cost of selling in fifty- 
five or less case quantities is not adequate to justify respondents’ actual 
discriminatory pricing practices. Furthermore, inasmuch as the rec- 
ord does not provide a basis supporting respondents’ basic assumption 
that the sales cost is the same for all orders, respondents’ comparative 
analysis of their cost of selling in 100 case quantities or less is not 
supported by the evidence. 

As evidence of cost justification of the differences in price resulting 
from granting a unit discount to those customers classified as $50,000 
purchasers, respondents have presented an analysis of the cost of sell- 
ing table salt in 1942 to The Great Atlantic & Pacific Tea Company as 
compared with the cost of selling table salt to all of their other pur- 
chasers combined. By combining the costs of selling to all purchasers 
other than A & P regardless of the customers’ volumes of purchases, 
methods of purchasing or whether purchasing at respondents’ highest 
or lowest price, respondents have made an analysis which is incapable 
of establishing the differences in costs of sales as between respondents’ 
purchasers who received this quantity discount and those who did not. 
Furthermore, the allocation of certain of the costs in said analysis 
was made without sufficient record basis. For example, the allocation 
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of merchandising expenses was made on the assumption that the cost 
of each call by a salesman was of equal duration regardless of the 
purchaser. There is no record basis for such an assumption. Also, 
respondents’ contention that the comparative cost of selling each of 
their purchasers receiving their lowest prices was the same as that of 
selling A & P is not established by this record. 

The Commission finds, therefore, that respondents’ price discrimina- 
tions consisting of their discounts to accounts classified as $50,000 pur- 
chasers of table salt and their lower net prices to purchasers buying 
in single order quantities of 100 cases or more of table salt have not 
been shown to have been justified by reason of differences in the cost 
of manufacture, sale or delivery resulting from differing methods or 
quantities in which respondents’ table salt was sold or delivered to 
their various purchasers. 

Par. 16. Respondents further contend that inasmuch as they have 
discontinued the practice of granting a discount to purchasers classi- 
fied as buying $50,000 worth of table salt in a twelve consecutive month 
period as a result of the decision of the Supreme Court of the United 
States in Federal Trade Commission v. Morton Salt Company, 334 
U.S. 87 (1948), there is no public interest in an order being issued 
herein prohibiting this practice. However, respondents have made 
no contention that they have abandoned their practice of granting a 
lower price to purchasers in their northern sales territory who purchase 
in single order quantities of 100 or more cases of table salt. The 
amount of this price discrimination is exactly the same as the amount 
of the $50,000 purchaser discount. Its effect on competition is the 
same. This practice of discriminating in price in favor of 100 case 
purchasers was also held to be illegal in said Morton Salt Company 
case. The Commission, therefore, is of the opinion that an order is 
required in this matter to impress upon these respondents the necessity 
of stopping altogether their discriminatory pricing practices. 

Par. 17. In the course of its business of selling table salt in com- 
merce, respondent International Salt Company paid money to certain 
of its customers as compensation and in consideration for advertising 
and display services furnished by such customers in connection with 
their sale and offering for sale to the consuming public of table salt 
manufactured and sold by said respondent. In connection therewith, 
said respondent entered into “Local Feature Service Agreements” with 
certain of its said customers for certain specified limited periods of 
time. These agreements, which required the furnishing of certain 
advertising and display services by the customer and the payment 
of a specified amount by said respondent, were entered into by said 
respondent upon an individual basis with each such customer upon 
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the request of the customer. Said respondent did not enter into, offer 
or make any effort to inform its other customers of the existence of, 
such agreements and did not make available to such other customers 
any payments whatever for advertising or display services in lieu of 
payments made under’such agreements. Certain of said customers 
who were not offered or informed of the existence of such agreements 
and to whom no payments in lieu thereof were made available were 
in competition with certain of the customers receiving payments from 
this respondent under the agreements above described, in the resale of 
said respondent’s table salt to the consuming public. 

In determining whether or not to enter into a “Local Feature Serv- 
ice Agreement” with a customer and whether the amount to be paid 
for such service was agreeable to it, said respondent considered many 
different factors, including the type and quantity of advertising con- 
templated, the type of store displays offered, shelf position of product 
offered, quality of store, character of store personnel, location of store, 
cleanliness of store and many other factors. No specific terms for 
such contracts were set out, however, and the determination of whether 
such an agreement would be entered into with a customer was made 
in each case upon the judgment of said respondent’s officials and after 
negotiation with an individual customer. 

Thus, the payments made by respondent International Salt Com- 
pany in accordance with its “Local Feature Service Agreements” to 
certain of its customers in consideration for advertising and display 
services and facilities furnished by said customers in connection with 
the offering for sale and sale of table salt manufactured and sold by 
said respondent were not made available on proportionally equal 
terms to many of its other customers competing in the distribution of 
such table salt with said favored customers. 

Par. 18. Respondent Eastern Salt Company did not make any pay- 
ments for advertising or display services to its customers. However, 
respondent International Salt Company, of which it is a wholly owned 
subsidiary, made such payments available to certain of the customers 
of Eastern Salt Company upon the same basis as it did to its own 
customers. ; 

Par. 19. Respondent International Salt Company at various periods 
of time has also entered into “Store Display and Sales Service Agree- 
ments” with retail stores selling its “Sterling” brand of table salt to the 
consuming public. These agreements called for the payment by said 
respondent of approximately ten cents for every case of “Sterling” 
table salt purchased during a specified period of time by said store in 
consideration of its furnishing certain specified display services in 
connection with the offering for sale of said table salt during said 
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period. It was said respondent’s policy to enter into these agreements 
with every retail outlet of its table salt products in the United States, 
whether the purchasers were purchasing “Sterling” table salt from it 
directly or indirectly. Respondent made every reasonable effort to 
carry out this policy and to make the payments under this plan avail- 
able on proportionally equal terms to all of the retail outlets of said 
table salt. The Commission does not find the respondent's activities 
in connection with payments made under these agreements to have 
been illegal. 
CONCLUSION 


1. The acts and practices of respondents International Salt Com- 
pany and Eastern Salt Company in selling their table salt to certain 
purchasers thereof at lower net prices than to other purchasers com- 
peting with said favored purchasers in the resale of said salt, as herein 
found, constituted violations of subsection (a) of section 2 of the Act 
of Congress entitled “An Act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914 (the Clayton Act), as amended by an Act of Congress 
approved June 19, 1936 (the Robinson-Patman Act). 

2, The acts and practices of respondent International Salt Company 
in making payments to certain of its customers as compensation or in 
consideration for advertising and display services furnished by such 
customers in connection with the sale and offering for sale ‘of said re- 
spondent’s table salt, under its “Local Feature Service Agreements,” 
without making such payments available on proportionally equal terms 
to all of its other customers competing with said favored customers in 
the resale of said salt, as herein found, constituted violations of sub- 
section (d) of section 2 of the aforesaid Clayton Act, as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon an amended complaint of the Commission, the respond- 
ent’s answers thereto, testimony and other evidence in support of 
and in opposition to the allegations of said amended compaint intro- 
duced before a hearing examiner of the Commission theretofore duly 
designated by it, the hearing examiner’s recommended decision and 
exceptions thereto, and briefs and oral argument of counsel, and the 
Commission having made its findings as to the facts and its conclu- 
sion that the respondents have violated the provisions of subsection 
(a) of section 2, and that respondent International Salt Company has 
violated subsection (d) of section 2, of the Act of Congress entitled 
“An Act to supplement existing laws against unlawful restraints and 
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monopolies, and for other purposes,” approved October 15, 1914 (the 
Clayton Act), as amended by an Act of Congress approved June 19, 
1936 (the Robinson-Patman Act) : 

It is ordered, That respondent International Salt Company, a cor- 
poration, and respondent Eastern Salt Company, a corporation, and 
their respective officers, representatives, agents, and employees, di- 
rectly or through any corporate or other device, in the sale of table 
salt in commerce, as “commerce” is defined in the aforesaid Clayton 
Act, do forthwith cease and desist from discriminating, directly or 
indirectly, in the price of such products of like grade and quality: 

1. By selling such table salt to any wholesaler thereof at prices dif- 
ferent from the prices charged any other wholesaler who in fact com- 
petes with said wholesaler in the sale or distribution of such table salt. 

2. By selling such table salt to any retailer thereof at prices different 
from the prices charged any other retailer who in fact competes with 
said retailer in the sale or distribution of such table salt. 

3. By selling such table salt to any retailer thereof at prices lower 
than prices charged any wholesaler whose customers compete with 
such retailer in the sale or distribution of such table salt. 

For the purpose of comparison, the term “price” as used in this order 
takes into account discounts, rebates, allowances, and other terms and 
conditions of sale. 

It is further ordered, That respondent International Salt Company, 
a corporation, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the sale of table salt in commerce, as “commerce” is defined in the 
aforesaid Clayton Act, do forthwith cease and desist from: 

1. Paying or allowing, or contracting to pay or allow, anything of 
value to, or for the benefit of, any customer for advertising or display 
services or facilities furnished by or through such customer in con- 
nection with the sale or offering for sale of said table salt, unless such 
payment or consideration is made available on proportionally equal 
terms to all of its other customers competing with said favored cus- 
tomer in the resale of such table salt. 

2. Paying or allowing, or contracting to pay or allow, anything of 
value to, or for the benefit of, any customer as compensation or in con- 
sideration for any services or facilities furnished by or through such 
customer in connection with the handling, processing, sale, or offering 
for sale of said table salt, unless such payment or consideration is 
available on proportionally equal terms to all of its other customers 
competing with said favored customer in the sale or distribution of 
such table salt. 
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It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 

Commissioner Carretta not participating for the reason that oral 
argument on the merits was heard prior to his appointment to the 
Commission. 
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In true Marrer or 
MINK TRADERS ASSOCIATION, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5844. Complaint, Jan. 26, 1951—Decision, Aug. 28, 1952 


Where a membership corporation and its seventy-member mink fur dealers, 
manufacturers of mink fur products, and retailers located in New York City, 
who, normally in competition with each other and with others, represented 
a substantial part of the mink fur trade in said city and the country at 
large; 

Following the organization of said association in September 1948, for the pur- 
poses, among others, of improving trade conditions, reforming and elim- 
inating abuses relative thereto, and establishing lawful uniform rules, reg- 
ulations and practices in the mink division of the fur industry; and the 
adoption of a program which included the reduction of the number of 
auction sales, the selling of mink in larger lots, the cancellation of the 
early December sales, cessation of the selling of mutation mink in the raw 
state, and the discontinuance of “private treaty’ sales by the auction com- 
panies; through joint meetings with the auction companies in the United 
States and Canada, letters, other communications and meetings, and with- 
drawals from certain auction sales— 

(a) Cooperatively, concertedly, and collectively devised, dictated and composed 
methods, terms and conditions as to which those engaged in the mink fur © 
industry, including the ranchers, breeders’ associations and auction com- 
panies, were to market and distribute their mink pelts with respect to mat- 
ters embraced in the aforesaid program; and 

(0) Persuaded, threatened, and coerced, and through the use of boyeott and 
threats thereof, compelled those engaged in said industry, to comply with 
and abide by such terms and conditions; 

With the result that members of the industry other than those included in the 
association membership, and particularly the breeders and the auction 
houses, were compelled and coerced to a certain extent to change methods 
of doing business which they had found to their advantage; nonmember 
buyers of mutation pelts at the New York auction houses and nonmember 
small fur dealers who dealt therein were prejudiced in various ways; the 
free play of competition by and among the breeders and the auction com- 
panies on the one hand and the members of respondent association and 
other buyers of mink pelts on the other hand was hampered, suppressed 
and hindered; and the business of nonmember competitors, who were de- 
prived of their rights to buy in quantities most suitable for their needs 
and, potentially, of the opportunity to buy dressed mutation mink pelts 
from the breeders at the auction houses, was interfered with; 

Capacity, tendency, and effect of which agreement, understanding and com- 
bination, and the methods, acts and practices, and things done and performed 
by respondents in pursuance thereof, were to unreasonably lessen, suppress 
and restrain competition and trade in the sale and distribution of mink 
fur pelts: 
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Held, That such acts and practices, undér the circumstances set forth, were all 
to the prejudice of the public and competitors of the members of said asso- 
ciation and, in the light of the decision in Fashion Originators Guild of 
America, Inc. v. Federal Trade Commission, 312 U. S. 457, constituted un- 
fair methods of competition in commerce. 


While the members of respondent association used boycott and threats thereof 
only with respect to one\ phase of their program, namely, their determina- 
tion that the mutation breeders be urged to cease offering their mink as 
dressed pelts “so that the traders would be enabled to buy quantity lots 
of goods without having to meet the competition of the small retailer who 
is interested in only one or two bundles”, it was believed that such action 
on their part was an indication of the lengths to which they would go in 
the enforcement of any part of their program unless they were curbed by 
Government authority. 


In the foregoing proceeding it was noted that it was not a case where the joint 
action of respondents had to do only with their own activities, but that 
there was involved a situation where, if the respondents carried their 
joint activities to their logical conclusion they would substantially interfere 
with the rights of members of other segments of the mink fur industry, 
-and would not only deprive breeders of their freedom of action in selling - 
their mink pelts, but also hinder and interfere with other mink buyers 
who were their competitors. 


Before Ur. Everett F. Haycraft, hearing examiner. 

Mr. George W. Williams and Mr. Rufus E. Wilson for the 
Commission. 

Mr. Irving I. Dolowich, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the respondents 
named in the caption hereof, and hereinafter more particularly desig- 
nated and described, have violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracraru 1. Respondent Mink Traders Association, Inc., is a 
membership corporation organized on or about September 27, 1948, 
under the laws of the State of New York, with its principal office and 
place of business located at 450 Seventh Avenue, New York, New 
York. 

Said respondent sometimes hereinafter referred to as the “Associa- 
tion” or “Traders Association,” is composed of approximately seventy 
members consisting of mink fur dealers, manufacturers of mink prod- 


162 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 49 ¥F.T. C. 


ucts and retailers located in the City of New York. The Association 
was organized for and serves its members as an instrumentality or 
vehicle for joint and cooperative action among them. Said Associa- 
tion represents a substantial, if not an actual dominant, part of the 
mink fur trade in said city and the country at large. 

Par. 2. The following individuals are or have been during the time 
of the happenings herein described and set forth, officers of said asso- 
ciation, and individually and as such officers, are named as respondents 
herein: 


Joseph Liebergall, President. 
Jack Levine, Vice-President. 
Barney Wollman, Vice-President. 
Sidney Ziskind, Treasurer. 
Martin Schwarz, Secretary. 


The following individuals are now, or have been, directors of said 
association during the time of the happenings hereinafter described 
and set forth, and as such directors, and individually, are named as 
respondents herein: 


Al Weinig Jack Farmer 
Murray Schulman Jack Klein 
Morris Greenbaum S. B. Levin 

Sam Cherny Philip Lieberman 
Joe Feirstein Henry Mechutan 
Arthur Margolyes E. J. Pager 
Henry Bild ' A. S. Gold 
Mannie Lederberg 


The said officers and directors, hereinabove named, are either di- 
rectly engaged in the industry as mink fur dealers, manufacturers 
of mink articles, or retailers or are connected with the business of one 
or more of the members of the respondent Association, engaged as 
aforesaid, and are therefore generally and fairly representative of 
the industry. 

Par. 3. The following individuals, partnerships and corporations 
are now, or have been, members of said Association during the time 
of the happenings hereinafter described and set forth, and as such, 
and individually, are named as respondents herein: 

Joseph Liebergall and Sophie Liebergall, a partnership, trading as 
Joseph Liebergall and Company, 206 West 30th Street, New York, 
New York. 

Arthur B. Margolyes, Inc., is a corporation, organized, existing and 
doing business under the laws of the State of New York and has its 
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office and place of business at 200 West 30th Street, New York, New 
‘York. 

Samuel B. Levin, Irene Levin and Edith Falick, a partnership, 
trading as S. B. Levin Fur Company, are located at 348 Seventh Ave- 
nue, New York, New York. 

B. Wollman and Bros., Inc., is a corporation, organized, existing and 
doing business under the laws of the State of New York, and has its 
office and place of business at 352 Seventh Avenue, New York, New 
York. 

Jack Levine Fur Company, Inc., is a corporation, organized, exist- 
ing and doing business under the laws of the State of New York, and 
has its office and place of business at 356 Seventh Avenue, New York, 
New York. 

Joseph Schwarz and Martin Schwarz, a partnership trading as 
Joseph Schwarz and Son, 233 West 29th Street, New York, New York. 

Samuel Cherny and Joseph Cherny, a partnership, trading as 
Cherny Fur Company, 208 West 39th Street, New York, New York. 

The membership of the respondent Mink Traders Association, Inc., 
is as above described, and from time to time the membership therein 
is changed by the addition and withdrawal of members, so that all 
of the members of said association at any given time cannot be prop- 
erly described herein for the purpose of naming them as respondents 
without considerable inconvenience and delay, and also said respond- 
ent membership constitutes a class so numerous as to make it imprac- 
ticable, without considerable inconvenience and delay, to name them 
all as respondents herein; wherefore, the respondents hereinbefore 
named as respondents, as such officers, directors, and members, are 
- also made respondents as generally and fairly representative of and 
as representing all of the members of said respondent Association, in- 
cluding those members not herein specifically named. 

Par. 4. The membership of said respondent Association since its 
organization has consisted of the several corporations, partnerships 
and individuals referred to and named in the preceding paragraphs 
as respondents and as representative of those members not specifically 
named herein and sometimes hereinafter referred to and described 
as member respondents. All of the said member respondents were 
during the times mentioned herein, and still are, engaged as aforesaid, 
in the mink fur business, either as dealers in mink furs or manufac- 
turers of various articles from mink and the retailers thereof. Said 
skins or pelts are purchased by respondent members at auction mar- 
ket sales held in. various States of the United States, and Canada, and 
are then shipped or otherwise transported from such market places to 
the respective factories, warehouses and places of business of said pur- 
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chasers located in various States other than where purchased, where 
they are resold, after in some instances having been first processed 
or manufactured into coats, stoles, jackets, or other fur articles, and 
caused to be shipped or otherwise transported from the States wherein 
said member respondents maintain their respective places of business 
to the purchaser or purchasers thereof located in States other than 
the place of origin of such shipment, and there has been, and now is, a 
constant current and course of trade and commerce in said products 
between and among the several States of the United States, and in the 
District of Columbia. 

Par. 5. Said member respondents are in competition with each other | 
and with other members of respondent Association in the purchase, 
nanutfacture, sale and distribution of their said articles of merchandise 
in the various States of the United States and in the District of Colum- 
bia, except in so far as their said competition has been hindered, 
- Jessened or restrained, or potential competition among them forestalled, 
by the acts and practices, methods and policies of said respondents as 
herein set forth. 

There are other corporations, partnerships, firms and individuals not 
affiliated with respondent Association, and which are engaged in the 
purchase, manufacture, sale and distribution of similar articles or 
products in the area in which said respondents trade in competition 
with one another and with one or more of said member respondents, or 
other members of respondent association, except in so far as such com- 
petition has been hindered, lessened and restrained, or potential com- 
petition among them forestalled by the said respondent’s acts, practices, 
methods and policies hereinafter described. 

Par. 6. Said respondents within the last two years, including the 
present time, have entered into, maintained and carried out an agree- 
ment, understanding and combination between and among themselves, 
and others, to suppress, hinder and lessen competition in the purchase, 
manufacture, sale and distribution of said mink fur pelts and mink fur 
products among and between the various States of the United States 
and in the District of Columbia. 

Pursuant to, and in furtherance of, and to make effective said agree- 
ment, understanding and combination said respondent members and 
individuals have cooperatively, concertedly and collectively adopted, 
engaged in, and carried out, among others, the following methods, nets 
and practices: 

1. Organized respondent Association, as aforesaid, to control and 
regulate the manner in which mink pelts were marketed or distributed 
so as to achieve or bring about the following results: 
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(a) Bring about generally a decrease in the number of auction sales 
conducted by auction firms and pending a general decrease in the 
humber of such sales to call off or cancel certain specified ones; 

(6) Prevent or curtail fluctuation in the price of mink pelts; 

(ec) Increase the size of individual bundles or auction lots; 

(d@) Cause the discontinuance or at least a reduction in the JN 
of “dressed” mink pelts offered for sale: and 

(e). Cause the discontinuance of private sales between members of 
breeder and respondent associations and others. 

2. Devised, dictated and imposed methods, terms and conditions 
under which those engaged in the mink fur industry, including the 
ranchers, breeder associations and auction companies were to market 
or distribute their mink pelts and thus achieve the aims and purchases 
of respondents, as aforesaid. 

3. Persuaded, threatened, coerced, and through the use of other 
means and methods, including boycott and threats to boycott, com- 
pelled those engaged in the mink for industry, including the ranchers, 
breeders associations and auction companies to conform, comply with 
and abide by said methods, terms and conditions devised, dictated and 
imposed by said respondents in order to make effective the said aims, 
intent and purposes of respondents, as aforesaid. 

Par. 7. The capacity, tendency and effect of the aforesaid agree- 
ment, understanding and combination and the methods, acts and prac- 
tices and things done and performed by respondents in pursuance 
thereof are, and have been, to unreasonably lessen, suppress and re- 
strain competition and trade in the purchase, manufacture, sale and 
distribution of said articles of merchandise in the various States of 
the United States and in the District of Columbia, and to deprive the 
purchasing, using, and consuming public of the advantage of competi- 
tive prices, terms, and conditions in connections with the purchase 
thereof, and other advantages which they would receive and enjoy 
under conditions of normal, unobstructed, free and fair competition in 
said trade and industry and to otherwise operate as a restraint upon, 
obstruction and detriment to, the freedom of fair and legitimate 
competition in such trade and industry. 

Par. 8. The acts and practices of said respondents, and the things 
done and performed by them, as herein alleged, are all to the prejudice 
of the public; have a dangerous tendency to hinder and prevent, and 
actually hindered and prevented competition and restrained trade 
between and among said member respondents and others in the pur- 
chase, manufacture, sale and distribution of their said articles of 
merchandise in commerce, within the intent and meaning of the Fed- 
eral Trade Commission Act; and placed in respondents the power to 
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control and enhance prices and other terms and conditions in connec- 
tion with the purchase, manufacture, sale and distribution of the said 
articles of merchandise; have a dangerous tendency to create in said 
respondents a monopoly in said articles of merchandise in said com- 
merce; have unreasonably restrained such commerce in their said arti- 
cles of merchandise, and constitute unfair methods of competition and 
unfair and deceptive acts or practices in commerce, within the intent 
and meaning of Section 5 of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated August 28, 1952, 
the initial decision in the instant matter of hearing examiner Everett 
F. Haycraft, as set out as follows, became on that date the decision 
of the Commission. 


INITIAL DECISION BY EVERETT F. HAYCRAFT, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 26, 1951, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said Act. After the filing of answers to the complaint, hearings were 
held at which testimony and other evidence in support of the com- 
plaint were introduced before the above-named hearing examiner 
theretofore duly designated by the Commission. At the conclusion 
of these hearings in October 1951, at which time attorneys in support 
of the complaint closed their case in chief, respondents moved to 
dismiss the complaint. Thereupon the hearing examiner heard oral 
argument on said motion, which was later denied, and thereafter 
testimony and other evidence in opposition to the allegations of the 
complaint were introduced before the above-named hearing examiner, 
and on January 31, 1952, the taking of testimony was closed before 
the hearing examiner. Thereafter proposed findings were submitted 
by attorneys in support of the complaint, counsel for the respondents 
having waived the filing of proposed findings and conclusions. Oral 
argument was heard before the hearing examiner on the merits of the 
case on March 31, 1952; and on April 14, 1952, the proceeding before 
the hearing examiner was closed. Thereafter, this proceeding regu- 
larly came on for final consideration by said hearing examiner upon 
the complaint, the answers thereto, testimony and other evidence, 
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proposed findings as to the facts and conclusions presented by counsel 
in support of the complaint, and oral arguments of counsel, and said 
hearing examiner, having duly considered the record herein, finds 
that this proceeding is in the interest of the public and makes the 
following findings as to the facts, conclusions drawn therefrom, and 
order: 

FINDINGS AS TO THE FACTS 


ParaGRaPH 1. Respondent Mink Traders Association, Inc., some- 
times hereinafter referred to as the “Association,” is a membership 
corporation organized on or about September 27; 1948 under the laws 
of the State of New York with its principal office and place of business 
located at 450 Seventh Avenue, New York, New York. Said Associa- 
tion is composed of approximately seventy members consisting of 
mink fur dealers, manufacturers of mink fur products, and retailers 
located in the city of New York, and said Association was organized 
for and serves its members as an instrumentality or vehicle for joint or 
cooperative action among them. Said Association represents a sub- 
stantial part of the mink fur trade in said city and the country at 
large. 

Par. 2. The following individuals are now or have been during the 
period of time since September 1948 officers and directors of said re- 
spondent Association : 

(a) Respondent Joseph Liebergall was President of respondent 
Association from on or about September 27, 1948, until the fall of 
1950 when he was succeeded by respondents Al Weinig, Arthur B. 
Margolyes and Henry Mechutan who were designated as presidents. 

(6) Respondent Jack Levine was Vice-President of respondent 
Association at the date of issuance of the complaint on January 26, 
1951. 

(c) Respondent Barney Wollman was Vice-President of respond- 
ent Association until September 30, 1950, at which time his firm 
B. Wollman and Bros., Inc., resigned as members of respondent Asso- 
ciation and respondent Barry Wollman ceased to be an officer thereof. 

(d) Respondent Sidney Ziskind was Treasurer of respondent Asso- 
ciation on January 26, 1951. 

(e) Respondent Martin Schwartz (erroneously named as Martin 
Schwarz in the complaint) was Secretary of respondent. Association 
on January 26, 1951. 

(f) The Roller named individuals were directors of said re- 
spondent Association during the period subsequent to September 1948 
and held such office on January 26, 1951, the date of the issuance of 
the complaint: respondents Al Weinig, Murray Schulman, Morris 
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Greenbaum, Sam Cherny, Joe Feirstein, Arthur Margolyes, Henry 
Bild, Mannie Lederberg, Nathan Farber (erroneously named as Jack 
Farmer in the complaint), Jack Klein, S. B. Levin, Philip Lieberman, 
Henry Mechutan, E. J. Pager and A. S. Gold. 

Par. 3. The following individuals, partnerships, and corporations 
are now or have been members of said respondent Association during 
the period of time subsequent to September 1948: 

(a) Respondents Joseph Liebergall and Sophie Liebergall are a 
partnership, trading as Joseph Liebergall and Company, 206 West 
30th Street, New York, New York. 

(6) Respondent Arthur B. Margolyes, Inc., is a corporation organ- 
ized, existing and doing business under the laws of the State of New 
York and has its office and place of business at 200 West 30th Street, 
New York, New York. 

(c) Respondents Samuel B. Levin, Irene Levin and Edith Falick 
are a partnership, trading as S. B. Levin Fur Company and are located 
at 348 Seventh Avenue, New York, New York. 

(dz) Respondent B. Wollman and Bros., Inc., is a corporation 
organized, existing and doing business under the laws of the State of 


New York, and has its office and place of business at 352 Seventh 


Avenue, New York, New York. 

(e) Respondent Jack Levine Fur Company, Inc., is a corporation 
organized, existing and doing business under the laws of the State of 
New York and has its oitics and place of business at 356 Seventh 
Avenue, New York, New York. 

(f) Respondents Joseph Schwartz (erroneously named as Joseph 
Schwarz in the complaint) and Martin Schwartz (erroneously named 
as Martin Schwarz in the complaint) are a partnership trading as 
Joseph Schwartz and Son, 233 West 29th Street, New York, Shee 
York. 

(g) Respondents Samuel Cherny and Joseph Cherny are a partner- 
ship, trading as Cherny Fur Company, 208 West 39th Street, Bape 
York, New York. 

The membership of said respondent Association is changed by the 
addition and withdrawal of members from time to time so that all the 
members of said Association cannot be properly described herein as 
respondents without inconvenience and delay, wherefor, the respond- 
ents hereinbefore named as members are also named respondents as 
generally and fairly representative of and as representing all the mem- 
bers of said respondent Association, including those members not 
herein specifically named. 

Par. 4. A substantial quantity of the mink skins pelted in the 
United States and Canada are sold at auction market sales held in the 


—— 
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cities of New York, Milwaukee, Minneapolis, Seattle and Denver, as 
well as various places in Canada, including Montreal, Vancouver, 
Quebee and Regina. The mink skins that are offered for sale at 
these auction markets are grown on various mink farms or ranches in 
the United States and Canada or trapped in the wild state, their pelts 
taken, and then such pelts shipped or otherwise transported to the 
various auction markets for sale. 

Respondent members of respondent Association in the course and 
conduct of their respective businesses as dealers in mink furs or manu- 
facturers of or dealers in various articles from mink fur purchase a 
substantial quantity of their requirements of mink pelts at the auction 
market sales held in various States of the United States other than the 
States in which their respective businesses are located, and in Canada, 
- and cause such products when thus purchased to be shipped or other- 
wise transported to them across State lines from such market places 
to the respective factories, warehouses and places of business of said 
purchasers where they are resold either in the raw or dressed state or 
after having been first processed or manufactured into coats, stoles, 
jackets, or other fur articles and then caused to be shipped or other- 
wise transported from the States wherein the said member respond- 
ents maintain and have their respective places of business to pur- 
chasers thereof located in States other than the place of origin of such 
shipment. There has been and now continues to be a constant current 
and course of trade and commerce in said mink pelts and mink fur 
products between and among the several States of the United States 
and in the District of Columbia and from the Dominion of Canada 
into the United States. 

Par. 5. Said member respondents are in competition with each 
other and with other members of said respondent Association in the 
purchase, manufacture, sale and distribution of their said articles of 
merchandise in the various States of the United States and in the 
District of Columbia except insofar as their said competition has been 
hindered, lessened or restrained by the acts and practices, methods and 
policies of said respondents as hereinafter set forth. 

There are other corporations, partnerships, firms and individuals 
not affiliated with said respondent Association, and which are engaged 
in the purchase, manufacture, sale and distribution of similar articles 
or products in the area in which said respondents have been doing 
business who are in competition with said respondents, except insofar 
as such competition may have been hindered, lessened or restrained 
by the respondents’ acts and practices, methods and policies as 
hereinafter described. 
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Par. 6. On or about September 27, 1948, representatives of the 
respondent members organized the respondent Association for the an- 
nounced and declared purposes, among others, to provide a medium 
through which the program of persons engaged in the handling, 
marketing, manufacture, breeding, and distribution of minks, mink 
skins, and mink garments could be promoted; to foster trade, com- 
merce and the interest of its members and to improve generally trade 
conditions in such industry, to reform and eliminate abuses and evils 
relative thereto; and to establish lawful uniform rules, regulations 
and practices in the mink division of the fur industry. 

At the first meeting of the respondent Association held on Oztober 
7, 1948, the membership consisted of approximately fifty mink dealers 
and one-half dozen manufacturers, and a few retailers, all of them 
patrons of the auction companies. At this meeting a four point pro- 
gram was adopted as follows: 

1. That the auction companies make known the expected quantities 
of ranch mink available for the coming season. This, so that the 
trade can pace itself and set its anticipated requirements over a period 
of a year. 

2. To petition the auction sales companies and mink fur breeders 
requesting that the amount of sales be substantially reduced so that 
there will be less fluctuating in the price of mink from one week to 
the next and that the trade might feel more secure in patronizing such 
sales and buying, and anticipating requirements for a longer period 
of time. 

3. That the auction companies put up larger lots of goods. 

4. That the mutation breeders cease offering their mink as “dressed 
pelts,” but rather offer them in the “raw state” so that the traders may 
be enabled to buy quantity lots of goods wihout having to meet the 
competition of the small retailer who is interested in only one or two 
bundles. 

Par. 7. On October 21, 1948, a joint meeting was held of representa- 
tives of respondent Association and the following auction companies 
of the United States and Canada: New York Auction Company; 
Lampson, Fraser & Huth of New York City, Montreal Fur Auction; 
Soudack Fur Auction Company, Winnipeg, Canada; American 
National Fur Auction Company, Milwaukee, Wisconsin; and the fol- 
lowing Ranch Mink Associations: United Mink Products Association, 
(sometimes herein referred to as UMPA) ; Great Lakes Mink Associ- 
ation, Kenosha, Wisconsin; Associated Fur Farms, New Holstein, 
Wisconsin; and National Board of Fur Farm Organizations. 
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‘At this meeting a five point program was agreed upon as follows: 
“(1) Reduction of the number of auction sales; 

(2) Selling of Mink in larger lots; 

(3) Cancellation of the early December sales; 

(4) Selling of Mutation mink in the raw state; 

(5) Announcement by Auction when lot is not sold.” 
Thereafter, further meetings were held between representatives of 
respondent Association and the two New York auction companies, and 
the mink breeders associations, with respect to said five point program. 
» Par. 8. With respect to the first point of said program, namely, 
the reduction of the number of auction sales, it appears that meetings 
held by and between respondents and the auction companies and the 
mink breeders associations resulted in the following arrangement to 
enable the Great Lakes Mink Association to eliminate half the auction 
sales scheduled during December 1948 : 

New York Auction Company would run its early sale of raw mutation pelts 
and the few standards that would be received in their warehouse by December 
38rd. Great Lakes Mink Association would move its scheduled December 17th sale 
up to December 21st and by doing this combine its offering with the offering of 
the UMPA and the Mutation Mink Breeders Association. The entire collec- 
tion of the three Associations would go on show on the same date and the sale 
of the pelts would take three days. The proportion of mink for each of the 
Associations would be such that the quantity would not be too heavy for the 
trade to absorb and considerable time would be saved by the trade in its attend- 
ance at this combination sale. Lampson, Fraser and Huth also agreed to cancel 
two of its four scheduled sales so that in place of eight sales, we would now be 
reduced to a schedule of four sales spaced so that the trade could patronize and 
support each of them. 

The representative of the UMPA did not agree to the arrangement 
at the meeting and when he referred the matter to his principal the 
plan was not approved. 
~ Representatives of the mink breeders associations, UMPA and Great 
Lakes Mink Association later (in November 1948) advised the Presi- 
dent of the respondent Association that they were unable to cooperate 
in the program but were willing to do everything possible to establish 
some system of orderly marketing. The North Western Auction 
Company and the Southern Fur Exchange both agreed to cooperate 
in the rearrangement in sales dates. Both the New York and Lamp- 
son, Fraser & Huth auction companies agreed to hold two mink sales 
only during the month of December. The Seattle Fur Exchange also 
cooperated by reducing the number of its sales during December. In 
order for the Southern Fur Exchange to comply with the request of 
the respondent Association with respect to the reduction of the number 


ey FEDERAL TRADE. COMMISSION DECISIONS 
Findings 


of auction sales, it was necessary for them to cancel three of their 
original five sales di:tes for December 1948, and it was necessary for 
the North Western Fur Auction Company to cancel two of their fur 
sales scheduled for December 1948. Also the Western Canadian Raw 
Fur Auction Sales, located in Vancouver, B. C., combined two of its 
auction sales in December 1948. 

Attempts were also made by respondent Association, acting through 
its Conference Committee, to persuade the auction companies to cancel 
or postpone other sales during the months of January, February and 
March 1949. Letters were written to the auction companies and meet- 
ings were held with the representatives of the auction companies by - 
the Conference Committee of the respondent Association. For the 
most part, the auction companies cooperated in this phase of the pro- 
gram although the cooperation was not 100%. The following letter, 
dated February 24, 1949, was received by the respondent Association 
from the President of the Montreal Fur Sales (Canada) Ltd., Mon- 
treal, Canada: 

In the short few hours that have elapsed since receiving your telegram, we 
learned that the Canadian Fur Auction Sales did not and does not want to 
announce any change in their Auction Schedule and intend to go on sale with 
mink on March 21st. Mr. Cantor, the President of the New York Auction Com- 
pany, declared that he has no comment to make and has made no decision yet 
with regard to this matter. Furthermore, in the mail today, we received a 
notice of the Soudack Fur Auction Sales, Winnipeg, announcing their next Auc- 
tion Sale which includes Mink for March 9th and 10th. 

On hand of this information, as well as based on the very unsatisfactory ex- 
perience at and after the meeting the writer of this attended in the fall at the 
Hotel New Yorker, you may understand that we cannot precipitate our decision. 

As you must very well recall, we were the first at this meeting with full 
understanding for the problems of the trade, to pledge our full cooperation, and 
complied by cancelling our Mink Sale, in December, and otherwise, as well, ad- 
hered wholeheartedly to the spontaneous commitment we pledged at the meeting. 
Disappointment and considerable material damage was our Share, however, for 
our full co-operation, after the other Canadian auction sales did not follow in 
line. By not putting up any sale until later in January we had to stand for the 
strong criticism of our ranchers, who justly accused us of disregarding their 
interests, and by their looking in consequence for the other more convenient out- 
lets for earlier sales, we have lost great quantities of Mink and many of our 
regular shippers, which fact not only influences the material outcome of the sea- 
sonal business enormously but also is of very great damage to our reputation. 


As a result of the activities of members of respondent Association 
acting for and on behalf of such Association there were only two major 
auction companies left in the United States and Canada who had up 
to this time not acceded to the request of respondent Association to 
cancel their scheduled March 1949 sales of mink, namely, Edmonton 
Fur Auction Sales, Ltd., Edmonton, Alberta, Canada, and Denver 
Fur Auction Company, Inc., Denver, Colorado. Respondent Lie- 
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bergall addressed a telegram to both these auction houses under date 
of March 19, 1949, as follows: 


Have been advised that your Company has announced auction sale of mink 
for March 30th. All other auction companies in the United States and Canada 
willingly cancelled their sales of ranch & wild mink for entire month of March. 
‘Our members respectfully urge your continued cooperation by postponing your 
March 30th sale to any day in April 1949. The joint efforts of the ranching 
Association and other auction companies and our organization to improve mar- 
‘keting conditions for our mutual benefit dependent upon your cancellation of 
mink sales in March. Please answer by return wire so that we may advise all of 
‘our members. 


No auction sales were held in the United States or Canada in March 
1949 by those auction companies contacted by respondent Liebergall, 
President of respondent Association, or by other members of re- 
spondent Association. 

The results of this portion of the respondent Association’s program 
is summarized by Mr. Liebergall, President of respondent Association, 
in a speech he made to the members in June, 1949. 

The first, and most important reason for having fewer sales is that, frankly, 
gentlemen, the frequent sales are undermining our health. It is impossible for 
any of us to be present at all the many sales, then to intelligently examine the 
goods, then to sit in at the sale and buy our requirements, and then and at the 
same time, attend to the business of selling the goods we buy from you. Further, 
recent economic conditions have definitely turned for the worse. In fact, as I 
‘see it, we are in the throes of a recession. May we all hope that this recession 
does not turn into a depression. We must find ways and means, therefore, to 
market goods in a manner fitting the times. Our Mink Traders Association 
realizing the conditions of the trade, asked all the auction companies of the 
United States and Canada, at the end of February, for the best interests of 
everyone in the mink business, to postpone all sales scheduled for March sc as 
to give the market a breathing spell it so urgently needed. You know what 
happened and you know what the net results were. The sales during April and 
May were highly successful and I am sure you will agree with me, that you 
did far better during these months, than you would have done if your goods 
were put on the auction block in March. 

Par. 9. With respect to that phase of the program of respondents 
to increase the size of individual bundles or auction lots, the breeders 
associations and the auction companies were generally in accord. 
However, it was testified by some of the breeders that although they 
agreed to sell their pelts in larger bundles, it was not always possible 
to do so because some of the ranchers did not like to “part-lot” with 
other ranchers, and although selling in larger bundles would give an 
advantage to some shippers, in some cases large bundles would keep 
some of the smaller buyers off the market. The auction companies 
promised the respondents they would put up larger lots but they did 
so only on rare occasions. 

260133—55——15 
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Par. 10. With respect to that phase of the program of re- 
spondents to bring about the discontinuance or at least a reduction of 
the number of mutation mink “dressed pelts” offered for sale by the 
breeders at the auction houses a joint meeting of the marketing boards 
of United Mink Producers Association (UMPA), Great Lakes Mink 
Association (GLMA ),Mutation Mink Breeders Association (MMBA) 
and representatives of the respondent Association and of certain 
auction companies was held in Milwaukee, Wisconsin, in June 1949, 
at. which the matter was discussed but no decision reached. Later, on 
September 8, 1949, the Secretary of MMBA notified the President of 
respondent Association, that in view of the requests received from 
buyers and part of the fur trade, they would sell certain types of 
mutation pelts dressed during the coming years. This action did not 
satisfy respondent Association, and in a letter dated September 28, 
1949, addressed to the MMBA, the President of respondent Associ- 
ation expressed surprise and amazement at the decision of the MMBA 
and stated : 


In order to prove conclusively to the members of your association that our 
statement regarding the wishes of the buyers was a true and accurate one, we 
circulated a petition among the buyers of mink pelts in the city of New York and 
we enclosed a photostatic copy thereof. You will note that this resolution con- 
tains 738 signatures and that the individuals and firms signing this petition com- 
prise approximately 85% to 90% of the buyers of mutation mink in this city. 
We trust that you will also note that the reasons given in the resolution for the 
sale of mutation mink in the raw state are cogent, practical and meritorious, and 
if followed, will inure to the benefit of the breeders, auction companies, dealers 
and manufacturers. 

We sincerely hope that in the light of this petition, you will reconsider your 
decision and follow the desires and recommendations of the overwhelming 
majority of the purchasers of mutation mink at auction sales. 


Subsequently, a meeting was held in Chicago attended by the re- 
presentatives of the breeders association and the respondent Associa- 
tion. Further discussion took place with respect to that question. 
The breeders were generally opposed to this phase of the program for 
the various reasons as testified by one witness: 


It is almost impossible to take goods from different ranches, match them to- 
gether raw well enough so that when they come back from the dressers they will 
be usable bundles. The mink from different ranches don’t dress out the same 
through dressing. 

4 a * * * 2 

In the introduction of a new mutation, it is necessary for the goods, almost all 
have to be part-lotted to make usable bundles, dressing is a must. We have 
always dressed all goods in introducing a new mutation mink. In dressed goods 
sales there is probably a larger group of people who can buy dressed goods than 
can participate in raw goods. 


* * 3% * * * * 
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People with limited capital probably wouldn’t be able to buy enough raw goods 
to make matched bundles while in the dressed goods they have an opportunity 
to buy a few bundles which would be made into marketable merchandise. It 
probably would deprive certain segments of the trade who are limited in capital 
from participating in that business or would force them to go to the large dealers 
who have bought large quantities and re-sort the goods and make matched 
bundles. 

Finally, in December 1949, members of the respondent Association 
walked out of the auction sales at both auction houses in New York 
City when dressed pelts were offered for sale. They remained out of 
the auction houses until the offering of dressed pelts was completed 
and the sale of raw pelts took place, whereupon they returned to the 
auction houses and bid upon the offerings of raw pelts. Some of the 
members of respondent Association at that time criticized the repre- 
sentatives of the breeders association and others responsible for the 
refusal on their part to cooperate in this phase of the program of 
respondents. 

The effect of the “walk out” at one of the auction houses was de- 
scribed by one mink breeder as follows: 

At Lampson’s when the dressed goods came up for sale, the mink traders got 
up and left the room. We continued to, sell to people who were members of 
the traders’ association who stayed and continued to purchase goods. The 
boys were a little loud in their talk but I don’t think there were any threats 
at the time by anybody. The first few pages of the catalog wasn’t much sold 
but before the sale was over, why, we were moving a fair percentage of the 
goods at market levels, or very close to market levels. The level probably 
wasn’t quite as high as it might have been if we had had more company figures 
at the sale. 

The “walk outs” by members of respondent Association and the 
rumors that accompanied them had an injurious effect generally 
upon the market for mutation mink pelts aside from the actual reduc- 
tion in the number of pelts sold by the auction houses at the time of 
the walk outs. 

Buyers of mutation pelts at the New York auction houses who were 
not members of respondent Association, including small fur manu- 
facturers, found it a convenience to buy dressed mutation mink pelts 
as it was more difficult to match the raw pelts, and the small mink 
fur manufacturers would be compelled to buy more raw pelts than 
needed in order to obtain enough to make the finished garment. 
- Furthermore, if small fur dealers who are not members of the re- 
spondent Association could not purchase dressed mutation mink pelts 
at the auction houses, they would be compelled to buy their require- 
ments from members of the respondent Association who were engaged 
in buying raw pelts and having them dressed and in selling the same 
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to small mink fur manufacturers as well as others in the trade. Also 
under such circumstances the small mink fur manufacturers would 
be required to pay higher prices for the mutation mink pelts than 
they would pay if they could buy raw mutation mink pelts direct 
from the breeders at the auction houses. 

It was customary for the auction houses to have the raw mutation 
mink pelts sent them by the traders dressed by three established fur 
dressers in New York City, usually confining the dressing of any one 
particular type to one dresser so that the purchasers of such pelts 
could obtain uniform selections. While there was some testimony 
from representatives of the respondents to the effect that the pelts 
dressed in this manner were not so satisfactory as those dressed by 
the members of respondent Association, it is found that this testimony 
was not supported by testimony from independent and unbiased 
sources. 

Par. 11. With respect to the phase of the program of respondents 
to cause the discontinuance of “private treaty” sales by the auction 
companies, it appears that this matter was first discussed between 
the members of respondent Association and breeders associations at 
a meeting in Chicago in December 1949. Private treaty selling has 
been described as the practice of “offering pelts during the period 
of regularly scheduled auction sales.” It has also been defined as the 
practice of the auction houses selling individually to anyone who 
will come into them or sell to fur buyers at the same time the auction 
is going on aside from the auction, that is, individual deals. The 
auction houses have a room where such goods are put on display and 
individual buyers are allowed to look at the goods and leave a bid of 
what they would be willing to pay, and the highest bid, if there is 
more than one bid, is submitted to the owner of the goods to see if 
he will sell at that price. If he will, the sale is made. 

Some members of respondent Association were in opposition to the 
sale of mink pelts by private treaty. As one witness stated: 

The only opposition was that they shouldn’t sell goods by private treaty at 
the time when they are running sales. When an auction is in progress, we asked 
them not to sell at that particular time, so if they have anything for offer by 
private treaty, some of us should be able to look at those goods and perhaps buy 
some of the goods that were offered by private treaty. 

Very often the auction houses would call the fur dealers on the | 
telephone and ask them if they were interested in certain goods they 
had for sale by private treaty. The fur pelts offered for sale at pri- 
vate treaty were not listed in the catalogs issued by the auction houses. 
However, sometimes when some of the producers buy back the goods 
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- after a sale is concluded, the auction houses may call up dealers and 
try to sell such pelts at private treaty. 

This practice was generally condemned by the marketing boards 
of the fur breeders associations as a practice that was not desirable 
from the standpoint of either the producer or the buyer. While many 
of the fur breeders expressed themselves in favor of this phase of the 
program, the extent to which it was put into effect was limited. 

- The Mutation Mink Breeders Association recommended to the auc- 
tion houses that no private treaty selling of dressed goods be made 
between sales “so as to protect the buyers who have protected us in 
our sales.” 

CONCLUSION 


It is concluded from the foregoing facts that the respondents herein 
have entered into, maintained and carried out an agreement, under- 
standing and combination between and among themselves and others 
to suppress, hinder and lessen competition in the purchase, manufac- 
ture, sale and distribution of mink fur pelts between and among the 
various States of the United States and in the District of Columbia, 
and that pursuant to and in furtherance of said agreement, under- 
| standing and combination, said respondents cooperatively, concert- 
edly and collectively devised, dictated and composed methods, terms 
and conditions as to which those engaged in the mink fur industry, in- 
cluding the ranchers, breeders associations, and auction companies, 
were to market and distribute their mink pelts, and have persuaded, 
threatened, coerced, and through the use of boycott and threats to 
boycott, have compelled those engaged in the mink fur industry, in- 
cluding the ranchers, breeders associations and auction companies to 
conform to, comply with, and abide by said terms and conditions. 

In arriving at the foregoing conclusion consideration has been given 
especially to the fact that the members of respondent Association in 
their program to eliminate so-called abuses and evils in the mink fur 
industry have attempted to compel and coerce, and to a certain extent 
have succeeded in compelling and coercing, other members of that in- 
dustry, particularly the breeders and the auction houses, to change 
their methods of doing business and have thus hampered, suppressed 
and hindered the free play of competition between and among the 


breeders and the auction companies on the one hand and the members 


of respondent Association and other buyers of mink pelts on the other 
hand. Consideration also has been given to the fact disclosed by the 
record that members of respondent Association in carrying out their 
program have interfered with the business of their competitors who 
are not members of respondent Association and who have been de- 
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prived of their rights to buy in quantities most suitable for their needs, 
and if the program was carried out to its logical conclusion they would 
be deprived of buying dressed mutation mink pelts from the breed- 
ers at the auction houses. 

That the members of the respondent Association acted deliberately 
and with full knowledge of the effect that would be created from such 
activities, is indicated at the first meeting of the respondent Associa- 
tion when it was determined that the mutation breeders would be 
urged to cease offering their mink as dressed pelts “so that the traders 
would be enabled to buy quantity lots of goods without having to meet 
the competition of the small retailer who is interested in only one or 
two bundles.” While the members of respondent Association used 
boycott and threats of boycott only with respect to this phase of their 
program, it is believed that such action on their part is an indication 
of the lengths to which they would go in the enforcement of any part 
of their program unless they were curbed by Government authority. 

This is not a case where the joint action of respondents had to do 
only with their own activities but it is a situation where if the re- 
spondents carried their joint activities to their logical conclusion they 
would substantially interfere with the rights of members of other seg- 
ments of the mink fur industry and not only deprive breeders of their 
freedom of action in selling their mink pelts but also hinder and inter- 
fere with other mink buyers who are direct competitors of these 
respondents. 

The capacity, tendency and effect of the aforesaid agreement, under- 
standing and combination and the methods, acts and practices and 
things done and performed by respondents in pursuance thereof, as 
hereinbefore found, are and have been to unreasonably lessen, suppress 
and restrain competition and trade in the sale and distribution of 
mink fur pelts in the various States of the United States and in the 
District of Columbia. 

The acts and practices of respondents as herein found are all to 
the prejudice of the public and competitors of the members of re- 
spondent Association and in the light of the decision in Fashion 
Originators Guild of America, Inc., v. Federal Trade Commission, 
312 U. S. 457, constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondents, Mink Traders Association, Inc., an 
incorporated trade association, its directors and officers individually 
and as such directors and officers, Joseph Liebergall, Jack Levine, 
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Barney Wollman, Sidney Ziskind, Martin Schwartz, Al Weinig, 
Murray Schulman, Morris Greenbaum, Sam Cherny, Joe Feirstein, 
Arthur Margolyes, Henry Bild, Mannie Lederberg, Nathan Farber, 
Jack Klein, S. B. Levin, Philip Lieberman, Henry Mechutan, E. J. 
Pager, and A. S. Gold, individually and in their capacities as officers, 
members, representatives and agents of other respondents; Arthur 
B. Margolyes, Inc., a corporation, B. Wollman & Bros., Inc., a corpora- 
tion, Jack Levine Fur Company, Inc., a corporation; their respective 
officers, representatives, agents and employees; Joseph Liebergall 
and Sophie Liebergall trading under the name and style of Joseph 
Liebergall & Company, a partnership, their representatives, agents 
and employees; Samuel B. Levin, Irene Levin and Edith Falick 
trading under the name and style of S. B. Levin Fur Company, a 
partnership, their representatives, agents and employees; Joseph 
Schwartz and Martin Schwartz trading under the name and style of 
Joseph Schwartz & Son, a partnership, their representatives, agents 
and employees; and Samuel Cherny and Joseph Cherny, trading 
under the name and style of Cherny Fur Company, a partnership, 
their representatives, agents and employees; all other members of 
said Association, as representatives for whom the said members named 
above were te respondents herein; individually and in their capaci- 
ties as members, representatives el agents of other respondents in, 
or in connection with, the offering for sale, sale and distribution in 
interstate commerce of “mink fur pelts” in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from entering into, cooperating im, carrying out or con- 
tinuing any planned common course of action, understanding, agree- 
ment or combination between and among any two or more of said 
respondents, or between any one or more of said respondents and 
others not parties hereto, to do or perform any of the following acts 
and things: 

1. Holding, attending, or participating in meetings, or agreeing 
upon, arriving at or adopting any plan, device or program for the 
purpose or with the effect of reducing the number of mink pelt auction 
sales or postponing or cancelling any such sales; 

2. Holding, attending, or participating in meetings, or agreeing 
upon, arriving at or adopting any plan, device or program for the 
purpose or with the effect of controlling the size of individual mink 
pelt bundles or auction lots of mink pelts; 

3. Holding, attending or participating in meetings, or agreeing 
upon, arriving at or adopting any plan, device or program for the 
purpose or with the effect of eliminating dressed mink pelts from 
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auction sales or in any way to reduce the number of such pelts offered 
at such sales ; 

4. Holding, attending or participating in meetings, or agreeing 
upon, arriving at or adopting any plan, device or program for the 
purpose or with the effect of eliminating “private treaty” selling 
by mink ranchers, the members of mink breeders associations and 
auction houses to the members of respondent Association or others; 

5. Hindering or preventing by intimidation, coercion, persuasion, 
withdrawal or threatened withdrawal of patronage, or custom, or by 
boycotting, or threatening to boycott, expressly or impliedly, the sale 
of mink pelts by any auction house, mink rancher or mink breeders 
association. 


ORDER TO FILE REPORT OF COMPLIANCE 


It ts ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of August 28, 1952]. 


| 
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Syllabus 


In THE MATTER OF 


BENJAMIN BIELER ET AL. DOING BUSINESS AS BIELER 
AND RABINOWITZ AND SEW-EASY PRODUCTS CO. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5891. Complaint, June 27, 1951—Decision, Aug. 28, 1952 


When sewing machines are exhibited and offered for sale by retailers to the 
purchasing public not marked or not adequately marked showing their 
foreign origin, or if foreign markings are concealed, such purchasing public 
understands and believes them to be wholly of domestic origin. 


There is among members of the purchasing public a substantial number who have 
a decided preference for sewing machines originating in the United States 
over machines originating in whole or in part in foreign countries. 


Where two partners engaged in the interstate sale to wholesale and retail dealers 
of imported sewing machine heads which, when purchased by them from the 
importers or from other dealers disclosed their Japanese origin in some cases 
plainly on the front of the vertical arms, in others in such a way as to be 
distinguished only by careful inspection, and in others on the rear of said 
arm, to some of which heads they attached a motor which concealed the words 
“Made in Occupied Japan” or “Japan’— 

(a) Failed adequately to disclose on said sewing machine heads, to which motors 
of domestic manufacture, as plainly indicated thereon had been attached as 
aforesaid, that said heads were manufactured in Occupied Japan ; 

(b) Falsely represented that they were the manufacturers of the sewing machine 
heads or sewing machines they sold through the statement in their advertis- 
ing, “All machines are fully guaranteed at our factory,” notwithstanding the 
fact that they had no factory, and thereby still further strengthened and 
implemented the erroneous impression engendered as aforesaid ; and 

(c) Confusingly and misleadingly represented that their said products were fully 
or otherwise guaranteed through use of the word “guaranteed” as above set 
forth, without disclosing the terms and conditions of the guarantee and 
clearly indicating the identity of the guarantor ; 

With tendency and capacity to lead a substantial number of the purchasing public 
into the erroneous belief that their said products were of domestic origin and 
manufactured by them and thereby induce purchase thereof, with the result 
of unfairly diverting substantial trade in commerce to them from their 
competitors, to the substantial injury of competition in commerce; 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public and their competitors, and constituted 
unfair methods of competition in commerce and deceptive acts and practices 


therein. 


In said proceeding the fact that the acts and practices of respondents, found 
violative of the Federal Trade Commission Act, constituted a minor rather 
than a major part of respondents’ business, as contended, was neither defense 
nor justification for that part thereof continuing to deceive and mislead, even 
indirectly, the substantial numbers of the public involved, 
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Before Mr. Frank Hier, hearing examiner. 
Mr. William L. Taggart for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Benjamin Bieler and 
Louis Rabinowitz, copartners doing business as Bieler and Rabinowitz 
and Sew-Easy Products Company, hereinafter referred to as re- 
spondents, have violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrapn 1. Respondents Benjamin Bieler and Louis Rabinowitz 
are copartners doing business under the names of Bieler and Rabin- 
owitz and Sew-Easy Products Company with their principal place of 
business at 565 Stone Avenue, Brooklyn, New York. 

Par. 2. Respondents are now, and have been for several years last 
past, engaged in the sale of imported sewing machine heads purchased 
by them from importers and completed sewing machines of which 
said heads are a part both of which are sold to retailers who in turn 
sell to the purchasing public. In the course and conduct of their 
business, respondents cause their said products, when sold, to be trans- 
ported from their place of business in the State of New York to the 
purchasers thereof located in various other States, and maintain, and 
at all times mentioned herein have maintained, a course of trade in 
said products in commerce among and between the various States of 
the United States. Their volume of trade in said commerce has been 
and is substantial. 

Par. 3. When the sewing machine heads are received by respond- 
ents, the words “Made in Occupied Japan” or “Japan” appear on the 
back of the vertical arm. Before the heads are sold to the purchasing 
public as a part of a completed sewing machine, it is necessary to 
attach a motor to the head in the process of which the aforesaid words 
are covered by the motor so that they are not visible. In some in- 
stances, said heads when sold by respondents, are marked with a 


medallion placed on the front of the vertical arm upon which the 


words “Made in Occupied Japan” or “Japan” appear. These words 
are, however, so small and indistinct that they do not constitute ade- 
quate notice to the public that the heads are imported. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
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and such articles are not marked or are not adequately marked show- 
ing that they are of foreign origin or if marked and the markings are 
covered or otherwise concealed, such purchasing public understands 
and believes such articles to be wholly of domestic origin. 

Par. 5. There is among the members of the purchasing public a 
substantial number who have a decided preference for products origi- 
nating in the United States over products originating in whole or in 
part in foreign countries, including sewing machines. 

Par. 6. Respondents, by placing in the hands of dealers their said 
sewing machine heads and completed sewing machines, provide said 
dealers a means and instrumentality whereby they may mislead and 
deceive the purchasing public as to the place of origin of said heads. 

Par. 7. Respondents in their advertising make such statements as 
the following: 


All machines are fully guaranteed at our factory. 


Persons who purchase the products from respondents are led to 
believe by such statement that the respondents manufacture their 
- products, when in truth and in fact respondents do not own or control 
a factory in which their sewing machines or sewing machine heads are 
manufactured. Substantial numbers of the purchasing public prefer 
to deal with concerns who manufacture the products sold by them. 
The use of the word “Guaranteed” in said advertising without dis- 
closing the terms and conditions of the guarantee is confusing and 
misleading to the public and purchasers and constitutes an unfair and 
deceptive practice. 

Par. 8. Respondents in the course and conduct of their business are 
in substantial competition in commerce with the makers and sellers 
of domestic machines and also with sellers of imported machines, some 
of whom adequately inform the public as to the source of origin of 
their said products. 

Par. 9. The failure of respondents to adequately disclose on the sew- 
ing machine heads that they are manufactured in occupied Japan and 
the use of the word “factory” in their advertising have the tendency 
and capacity to lead a substantial number of the purchasing public 
into the erroneous and mistaken belief that their said product is of 
domestic origin and is manufactured by respondents and to induce a 
substantial number of the purchasing public to purchase sewing ma- 
chines containing the said heads because of this erroneous and mis- 
taken belief. As a result thereof, substantial trade in commerce has 
been unfairly diverted to respondents from their competitors and 
substantial injury has been and is being done to competition in 
commerce. 
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Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated August 28, 1952, the 
initial decision in the instant matter of hearing examiner Frank Hier, 
as set out as follows, became on that date the decision of the Com- 
mission. 


INITIAL DECISION BY FRANK HIER, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 27, 1951, issued and subse- 
quently served its complaint in this proceeding upon respondents Ben- 
jamin Bieler and Louis Rabinowitz, copartners doing business as 
Bieler and Rabinowitz and Sew-Easy Products Company, charging 
them with the use of unfair methods of competition and unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said Act. After the issuance of said complaint and the filing of 
respondents’ answer thereto, hearings were held at which testimony 
and other evidence in support of and in opposition to the allegations 
of said complaint were introduced before the above-named hearing 
examiner theretofore duly designated by the Commission, and said 
testimony and other evidence were duly recorded and filed in the of- 
fice of the Commission. Respondents offered no witnesses in their 
behalf nor any other evidence except two exhibits. Thereafter, the 
proceeding regularly came on for final consideration by said hearing 
examiner on the complaint, answer thereto, testimony and other 
evidence and said hearing examiner, having duly considered the record 
herein, finds that this proceeding is in the interest of the public and 
makes the following findings as to the facts, conclusions drawn there- 
from, and order: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents Benjamin Bieler and Louis Rabin- 
owitz are copartners doing business under the names of Bieler and 
Rabinowitz and Sew-Easy Products Company with their principal 
place of business at 565 Stone Avenue, Brooklyn, New York. 
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Par. 2. Respondents are now, and have been for several years last 
past, engaged in the sale of imported sewing machine heads pur- 
chased by them from importers and completed sewing machines of 
which said heads are a part both of which are sold to retailers who in 
turn sell to the purchasing public. In the course and conduct of their 
business, respondents cause their said products, when sold, to be trans- 
ported from their place of business in the State of New York to the 
purchasers thereof located in various other States, and maintain, and 
at all times mentioned herein have maintained, a course of trade in 
said products in commerce among and between the various States of 
the United States. Their volume of trade in said commerce has been 
and is substantial. 

Par. 3. Respondents do not import sewing machines or machine 
heads, but they buy sewing machines which have been imported from 
Japan, from the importers or from other dealers. Respondents resell 
to dealers, both wholesale and retail, but not to the using public. 
Whatever markings are on the machines purchased by respondents, 
showing the country of origin, whether by plaque, printing or de- 
calcomania, are left unchanged by them. Some of the foreign made 
machines purchased and resold by respondents have a plaque on the 
front of the vertical arm, reading in raised letters of 14 to 3% of an 
inch, “Japan” or “Made in Occupied Japan”; others have a decal- 
comania to the same effect on the rear of the vertical arm, some have 
both. Respondents purchase Japanese made and imported sewing 
machines, as above described, with and without attachments already 
on the sewing machine head (such as light, motor, foot pedal) and 
these purchases are sometimes resold in the same condition by re- 
spondents after inspection and stitching off; in other instances, re- 
spondents attach a motor and other accessories before resale, and in 
still other instances, sell therewith portable sewing machine cases, 
cabinets, etc., in addition to the machine itself. 

Par. 4. When a motor is attached to the imported sewing machine 
head, the decalcomania marking “Japan” or “Made in Japan” or 
“Made in Occupied Japan” on the rear of the vertical arm is com- 
pletely concealed from even careful inspection, short of removing 
the motor or turning the machine into a position, imposed by the 
desire to see that particular spot but entirely unlikely to ensue from 
ordinary or normal use of the machine. There is abundant and sub- 
stantial evidence in the record, both testimonial and stipulated, that. 
purchaser-users never saw or suspected their sewing machine’s foreign 
origin until this concealed decalcomania was exhibited to them. The 
finding is that such marking is for practical purposes, and to the 
ordinary user or purchaser, completely and effectively obliterated. 
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Par. 5. Some of the medallions riveted to the front of the vertical 
arms of some of these imported machines sold by respondents plainly 
and visibly state “Japan” or “Made in Occupied Japan” without more, 
in such a way that even casual inspection would apprize the purchaser 
of country of manufacture, although casual view might not. Others 
of these medallions on respondents’ sewing machines are in bright 
gold color, in raised letters only, with no background coloring to 
emphasize the raised letters, and with other lettering, such as a brand 
or trade name of similar size and protrusion, so that the words “Ja- 
pan” or “Made in Japan” are indistinct, difficult to read, unempha- 
sized, and distinguishable only by careful inspection. There is ample 
and substantial evidence, both testimonial and stipulated in the rec- 
ord, that users and purchasers did not see, or seeing, did not compre- 
hend, such markings, and in one or more instances, although seen and 
comprehended, was misunderstood to mean simply a foreign sales 
office of a domestic manufacturer. The finding on this point is, that 
such markings are not adequate notice to the public that the machines 
to which they are riveted are imported. 

Par. 6. There is a conflict.in the evidence as to whether using pur- 
chasers of respondents’ machines were, in fact, made aware of their 
foreign origin by their immediate vendor. Only one such dealer, who 
bought from respondents, and resold to the public testified. His pur- 
chases were both assembled (with attachments) and stripped; some 
were marked as to country of origin, others were not. He knew they 
were imported machines and testified he uniformly and personally 
informed each purchaser of that fact. The latter statement is corro- 
borated by one of his customers, who bought two of them, the only 
marking thereon being a decalcomania on the rear of the vertical arm 
completely concealed by the attached motor, as hereinbefore described. 
This “personal marking” testimony is however contradicted directly 
and testimonially by two of this dealer’s customers, and impliedly by 
the stipulated testimony of five other housewives. In addition, re- 
spondents’ invoices to the dealer and the latter’s sales “cards” given 
the customer upon purchase bore the abbreviation “Imp” thereon in 
front of the brand name. However, this was taken to mean “im- 
proved” rather than “imported” by the only witness to testify about it. 
Two of such invoices however plainly state “imported.” On this point, 
the weight of the evidence is against the “warning” or “advice” by 
the dealer to the purchaser-user, both quantitatively and qualitatively. 
‘The finding is that although the purchaser from respondents knew 
the sewing machines were imported from Japan, using customers of 
such purchaser were unaware of that fact and purchased in the belief 
that such machines were manufactured in the United States. 
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Par. 7. When sewing machines are exhibited and offered for sale 
by retailers to the purchasing public and such articles are not marked 
or are not adequately marked showing that they are of foreign origin, 
or, if marked and the markings are covered or otherwise concealed, 
such purchasing public, on the evidence in the record herein, under- 
stands and believes such articles to be wholly of domestic origin. 

Par. 8. There is, according to the record herein, among the members 
of the purchasing public, a substantial number who have a decided 
preference for sewing machines originating in the United States over 
such products originating in whole or in part in foreign countries. 

Par. 9. The erroneous impression of domestic origin, created by 
inadequate or inconspicuous marking as to foreign origin, or adequate 
marking either concealed or obliterated, the public belief that an un- 
marked article is of domestic origin and the preference of a substantial 
part of the public for sewing machines of domestic origin is furthered 
and strengthened by the fact that the motor, attached to these sewing 
machine heads, sometimes by respondents, other times by their vendees, 
is, on this record, uniformly of domestic manufacture, plainly indi- 
cated by markings on its top, either with the name of a manufacturer 
associated in the public mind with domestic manufacture, or with such 
name plus the name of a city where such company is located. 

Par. 10. This erroneous impression is still further strengthened 
and implemented by the fact that respondents in their advertising 
make such statements as the following: 


All machines are fully guaranteed at our factory 


Persons who purchase sewing machines from respondents are led 
to believe by such statement that the respondents manufacture their 
products, when in truth and in fact respondents do not own or control 
a factory in which their sewing machines or sewing machine heads are 
manufactured. The use of the word “Guaranteed” in said advertising 
without disclosing the terms and conditions of the guarantee, and 
without clearly indicating the identity of the guarantor, is confusing 
and misleading to the public and purchasers and constitute an unfair 
and deceptive practice. 

Par. 11. Respondents in the course and conduct of their business 
are in substantial competition in commerce with the makers and sellers 
of domestic machines and also with sellers of imported machines, some - 
of whom adequately inform the public as to the source of origin of 
their said products. 

Par. 12. The failure of respondents adequately to disclose on the 
sewing machine heads that they are manufactured in Occupied Japan 
and the use of the word “factory” in their advertising have the tend- 
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ency and capacity to lead a substantial number of the purchasing pub- 
lic into the erroneous and mistaken belief that their said product is 
of domestic origin and is manufactured by respondents and to induce 
a substantial number of the purchasing public to purchase sewing 
machines containing the said heads because of this erroneous and mis- 
taken belief. As a result thereof, substantial trade in commerce has 
been unfairly diverted to respondents from their competitors and 
substantial injury has been and is being done to competition in 
commerce. 
CONCLUSIONS 


1. The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

2. The fact that the acts and practices of respondents, hereinabove 
found to be violative of the Federal Trade Commission Act, constitute 
a minor rather than a major part of their business, as contended, is 
neither defense nor justification for that part continuing to deceive 
and mislead, even indirectly, the substantial numbers of the public 
shown by the record herein. 


ORDER 


It is ordered, 'That the respondents, Benjamin Bieler and Louis 
Rabinowitz, individually and as copartners doing business as Bieler 
and Rabinowitz and as Sew-Easy Products Company, or trading under 
any other name, and their representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of sewing machine heads or 
sewing machines in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, do forthwith cease and desist from : 

1. Offering for sale, selling or distributing foreign made sewing 
machine heads, or sewing machines of which foreign made heads are 
a part, without clearly and conspicuously disclosing on the heads, in 
such a manner that. it will not be hidden or obliterated, the country of 
origin thereof. 

2. Representing, directly or by implication, that their sewing ma- 
chine heads or sewing machines are fully guaranteed, or that they 
are otherwise guaranteed, unless the nature and extent of the guar- 
antee and the manner in which the guarantor will perform thereunder 
are clearly and conspicuously disclosed. 


| 
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3. Representing, through the use in advertising of the word “fac- 
tory,” or any other word or term of similar import or meaning, or in 
any other manner, that said respondents are the manufacturers of the 
sewing machine heads or sewing machines sold by them, unless and 
until such respondents actually own and operate, or directly and abso- 
lutely control, a factory wherein said products are manufactured by 
them. 

ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, 'That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of August 28, 1952]. 
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In THE MATTER OF 
U. S. PRINTING & NOVELTY CO., INC. ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5647. Complaint, Apr. 1, 1949—Decision, Sept. 4, 1952 


Where a corporation and its two officers, engaged in the manufacture and inter- 
state sale and distribution of push cards and punchboards, which, bearing 
explanatory legends or space therefor, were designed and used only for the 
sale of other merchandise by ultimate purchasers by lot or chance under a 
plan whereby purchasers who, by chance, selected specified numbers received 
articles of merchandise without additional cost at much less than their 
normal retail price and others received nothing for their money other than 
the privilege of a push or punch— 

Sold and distributed such devices to dealers who made them up with assortments 
of candy, cigarettes, clocks, razors, cosmetics, clothing, and other articles 
which were exposed and sold by direct or indirect retail purchasers to the 
public by means of said devices; and thereby supplied to and placed in the 
hands of others the means of conducting lotteries, games of chance, or gift 
enterprises in the sale or distribution of their merchandise, contrary to 
established public policy of the United States Government; and supplied to 
and placed in their hands means for engaging in unfair acts and practices; 

With the result that many members of the purchasing public, because of the 
element of chance involved, were induced to trade or deal with retail dealers 
who thus sold or distributed their merchandise ; many retailers were thereby 
induced to deal with suppliers of said merchandise packed with said push 
cards and punchboards; and gambling among members of the public was 
taught and encouraged, all to the injury of the public: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair acts and 
practices. 


Before Mr. Clyde M. Hadley and Mr. Abner E. Lipscomb, hearing 
examiners. 

Mr. J. W. Brookfield, Jr. for the Commission. 

Nash & Donnelly, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that U. S. Printing & 
Novelty Co., Inc., a corporation, and Benjamin Blush, Jack Blush, 
and Hyman Abramowitz, individuals, officers, and directors of said 
U.S. Printing & Novelty Co., Inc., hereinafter referred to as respond- 
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ents, have violated the provisions of said Act, and it appearing to the 
Commission that a proceeding by it in regard thereto would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

ParacrarH 1. Respondent U. S. Printing & Novelty Co., Inc., is a 
corporation organized and doing business under and by virtue of the 
laws of the State of New York with its office and principal place of 
business located at 195-197 Chrystie Street, in the city of New York, 
New York. Respondents Benjamin Blush, Jack Blush and Hyman 
Abramowitz are officers and directors of respondent corporation U. S. 
Printing & Novelty Co., and said corporation is owned, dominated 
and controlled by the individual respondents Benjamin Blush, Jack 
Blush, and Hyman Abramowitz. All of said respondents have coop- 
erated and acted together in the performance of the acts and practices 
hereinafter alleged. 

Respondents are now and for more than three years last past have 
been engaged in the manufacture of devices commonly known as push 
cards and punchboards, and in the sale and distribution of said devices 
to manufacturers of and dealers in various articles of merchandise in 
commerce between and among the various States of the United States, 
and in the District of Columbia, and to dealers in various articles of 
merchandise located in the various States of the United States, and in 
the District of Columbia. 

Respondents cause and have caused said devices when sold, to be 
transported from their place of business in the State of New York to 
purchasers thereof at their points of location in the various States of 
the United States other than New York, and in the District of Co- 
lumbia. There is now and has been for more than three years last 
past a course of trade in such devices by said respondents in commerce 
between and among the various States of the United States, and in the 
District of Columbia. 

Par. 2. In the course and conduct of their said business as de- 
scribed in paragraph one herein, respondents sell and distribute, and 
have sold and distributed, to said manfacturers of and dealers in mer- 
chandise, push cards and punchboards so prepared and arranged as to 
involve games of chance, gift enterprises or lottery schemes when used 
in making sales of merchandise to the consuming public. Respondents 
sell and distribute, and have sold and distributed many kinds of push 
cards and punchboards, but all of said devices involve the same chance 
or lottery features when used in connection with the sale or distribu- 
tion of merchandise and vary only in detail. 

Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
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which said devices are to be used or may be used in the sale or distribu- 
tion of various specified articles of merchandise. The prices of the 
sales on said push cards and punchboards vary in accordance with the 
individual device. Each purchaser is entitled to one punch or push 
from the push card or punchboard, and when a push or punch is made 
a disc or printed slip is separated from the push card or punchboard 
and a number is disclosed. The numbers are effectively concealed 
from the purchasers and prospective purchasers until a selection has 
been made and the push or punch completed. Certain specified num- 
bers entitle purchasers to designated articles of merchandise. Persons 
securing lucky or winning numbers receive articles of merchandise 
without additional cost at prices which are much less than the normal 
retail price of said articles of merchandise. Persons who do not secure 
such lucky or winning numbers receive nothing for their money than 
the privilege of making a push or punch from said card or board. 
The articles of merchandise are thus distributed to the consuming or 
purchasing public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place in- 
structions or legends which have the same import and meaning as the 
instructions or legends placed by the respondents on said push card 
and punchboard devices first hereinabove described. The only use to 
be made of said push card and punchboard devices, and the only man- 
ner in which they are used, by the ultimate purchasers thereof, is in 
combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of lot 
or chance as hereinabove alleged. 

Par. 3. Many persons, firms and corporations who sell and distrib- 
ute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia, purchase and have purchased respondents’ 
said push card and punchboard devices, and pack and assemble, and 
have packed and assembled, assortments comprised of various articles 
of merchandise together with said push cards and punchboard devices. 
Retail dealers who have purchased said assortments either directly or 
indirectly have exposed the same to the purchasing public and have 
sold or distributed said articles of merchandise by means of said push 
cards and punchboards in accordance with the sales plan as described 
in paragraph two hereof. Because of the element of chance involved 
in connection with the sale and distribution of said merchandise by 
means of said push cards and punchboards, many members of the pur- 
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chasing public have been induced to trade or deal with retail dealers 
selling or distributing said merchandise by means thereof. As a re- 
sult thereof many retail dealers have been induced to deal with or trade 
with manufacturers, wholesale dealers and jobbers who sell and dis- 
tribute said merchandise together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a 
practice which is contrary to an established: public policy of the 
Government of the United States and in violation of criminal laws, 
and constitutes unfair acts and practices in said commerce. 

The sale or distribution of said push cards and punchboard devices 
by respondents as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance 
or gift enterprise in the sale or distribution of their merchandise. The 
respondents thus supply to, and place in the hands of, said persons, 
firms and corporations the means of, and instrumentalities for, en- 
gaging in unfair acts and practices within the intent and meaning of 
the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein- 
above alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on. April 1, 1949, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
U.S. Printing & Novelty Co., Inc., a corporation, and Benjamin Blush, 
Jack Blush, and Hyman Abramowitz, individuals, officers, and direc- 
tors of said corporate respondent, charging them with the use of un- 
fair acts and practices in commerce in violation of the provisions of 
said Act. On April 27, 1949, respondents filed an answer to said 
complaint. Thereafter, on June 23, 1950, upon respondents’ motion 
the hearing examiner of the Commission duly designated herein per- 
mitted respondents to withdraw the answer previously filed herein 
and to substitute therefor an answer admitting all the material al- 
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legations of fact and waiving the taking of testimony and other pro- 
cedure, but reserving the right to appeal from any decision and order 
issued herein by the hearing examiner or the Commission. Said 
answer was filed upon the condition that no action would be taken 
in this proceeding until after the final determination by the Com- 
mission had been made in the matter of Superior Products, a corpo- 
ration, et al., Docket No. 5561. Said matter having been terminated 
by the Commission’s order to cease and desist issued January 29, 1952, 
the above-entitled proceeding regularly came on for final considera- 
tion by said hearing examiner upon the complaint and substitute 
answer ; and the said hearing examiner, on February 15, 1952, filed his 
initial decision. 

Within the time permitted by the Commission’s Rules of Practice, 
counsel for respondents filed with the Commission an appeal from 
said initial decision and thereafter this proceeding regularly came on 
for final consideration by the Commission upon the record herein, in- 
cluding briefs in support of and in opposition to the appeal (respond- 
ents’ application for oral argument of counsel before the Commission 
having been denied); and the Commission, having issued its order 
granting said appeal in part and denying it in part and being now 
fully advised in the premises, finds that this proceeding is in the in- 
terest of the public and makes this its findings as to the facts and its. 
conclusion drawn therefrom and order, the same to be in lieu of the 
initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracrarni 1. Repondent U.S. Printing & Novelty Co., Inc., is a 
corporation organized and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place of 
business located at 195-197 Chrystie Street, in the City of New York, 
New York. Respondents Benjamin Blush and Jack Blush are officers 
and directors of respondent corporation U.S. Printing & Novelty Co., 
and said corporation is owned, dominated and controlled by the indi- 
vidual respondents Benjamin Blush and Jack Blush. All of said 
respondents have cooperated and acted together in the performance 
of the acts and practices hereinafter found. Respondent Hyman 
Abramowitz, being now deceased, is not included in the term respond- 
ents as used hereinafter. 

Respondents are now and for more than three years last past have 
been engaged in the manufacture of devices commonly known as push 
cards and punchboards, and in the sale and distribution of said de- 
vices to manufacturers of and dealers in various articles of merchan- 
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dise in commerce between and among the various States of the United 
States, and in the District of Columbia, and to dealers in various arti- 
cles of merchandise located in the various States of the United States, 
and in the District of Columbia. 

Respondents cause and have caused said devices, when sold, to be 
transported from their place of business in the State of New York to 
purchasers thereof at their points of location in the various States of 
the United States other than New York, and in the District of Co- 
lumbia. There is now and has been for more than three years last 
past a course of trade in such devices by said respondents in com- 
merce between and among the various States of the United States, 
and in the District of Columbia. 

‘Par, 2. In the course and conduct of their said business as described 

in Paragraph One herein, respondents sell and distribute, and have 
sold and distributed, to said manufacturers of and dealers in merchan- 
dise, push cards and punchboards so prepared and arranged as to 
involve games of chance, gift enterprises or lottery schemes when 
used in making sales of merchandise to the consuming public. Re- 
spondents sell and distribute, and have sold and distributed many 
kinds of push cards and punchboards, but all of said devices involve the 
same chance or lottery features when used in connection with the sale 
or distribution of merchandise and vary only in detail. 
_ Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or distribu- 
tion of various specified articles of merchandise. ‘The prices of the 
sales on said push cards and punchboards vary in accordance with the 
individual device. Each purchaser is entitled to one punch or push 
from the push card or punchboard, and when a push or punch is made 
a disc or printed slip is separated from the push card or punchboard 
and a number is disclosed. The numbers are effectively concealed 
from the purchasers and prospective purchasers until a selection has 
been made and the push or punch completed. Certain specified num- 
bers entitle purchasers to designated articles of merchandise. Persons 
securing lucky or winning numbers receive articles of merchandise 
without additional cost at prices which are much less than the normal 
retail price of said articles of merchandise. Persons who do not 
secure such lucky or winning numbers receive nothing for their money 
other than the privilege of making a push or punch from said card 
or board. The articles of merchandise are thus distributed to the 
consuming or purchasing public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon, but have blank spaces provided therefor. 
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On those push cards and punchboards the purchasers thereof place 
instructions or legends which have the same import and meaning as 
the instructions or legends placed by the respondents on said push 
card and punchboard devices first hereinabove described. The only 
use to be made of said push card and punchboard devices, and the 
only manner in which they are used, by the ultimate purchasers 
thereof, is in combination with other merchandise so as to enable said 
ultimate purchasers to sell or distribute said other merchandise by 
means of lot or chance as hereinabove found. 

Par. 8. Many persons, firms and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States, and in 
the District of Columbia, purchase and have purchased respondents’ 
said push card and punchboard devices, and pack and assemble, and 
have packed and assembled, assortments comprised of various articles 
of merchandise together with said push card and punchboard devices. 
Retail dealers who have purchased said assortments either directly or 
indirectly have exposed the same to the purchasing public, and have 
sold or distributed said articles of merchandise by means of said push 
cards and punchboards in accordance with the sales plan as described 
in Paragraph Two hereof. Because of the element of chance involved 
in connection with the sale and distribution of said merchandise by 
means of said push cards and punchboards, many members of the pur- 
chasing public have been induced to trade or deal with retail dealers 
selling or distributing said merchandise by means thereof. Asa result 
thereof many retail dealers have been induced to deal or trade with 
manufacturers, wholesale dealers and jobbers who sell and distribute 
said merchandise together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in a manner above described, 
involves a game of chance or the sale or a chance to procure articles of 
merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or method 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method, is a prac- 
tice which is contrary to an established public policy of the Govern- 
ment of the United States. 

The sale or distribution of said push cards and punchboard devices 
by respondents as hereinabove found supplies to and places in the 
hands of others the means of conducting lotteries, games of chance or 
gift enterprises in the sale or distribution of their mechandise. The 
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respondents thus supply to, and place in the hands of, said persons, 
firms and corporations the means of, and instrumentalities for, engag- 
ing in unfair acts and practices within the intent and meaning of the 
Federal Trade Commission Act. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found are 
all to the prejudice and injury of the public and constitute unfair acts 
and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER 


It is ordered, That respondent U. S. Printing & Novelty Co., Inc. 
a corporation, its officers, and respondents Benjamin Blush and Jack 
Blush, individually and as officers and directors of said corporate re- 
spondent, U. S. Printing & Novelty Co., Inc., and their respective 
representatives, agents and employees, directly or through any corpo- 
rate or other device, do forthwith cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, push cards, punchboards, or other 
lottery devices which are to be used, or which, due to their design, are 
suitable for use in the sale or distribution of merchandise to the public 
by means of a game of chance, gift enterprise or lottery scheme. 

It ts further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 

It is further ordered, That the complaint herein be, and it hereby is, 
dismissed as to respondent Hyman Abramowitz. 
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In tHe MATrTer oF 


MURRAY EPSTEIN ET Al. DOING BUSINESS AS SEAWOL 
SEWING SUPPLIES 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5894. Complaint, June 27, 1951—Decision, Sept. 4, 1952 


When articles of merchandise, including sewing machines, are exhibited and 
offered for sale by retailers to the purchasing public not marked or not ade- 
quately marked showing that they are of foreign origin, or if foreign mark- 
ings are concealed, such public understands and believes the articles to 
be wholly of domestic origin. 


There is among the members of the purchasing public a substantial number who 
have a decided preference for products originating in the United States 
over products originating in whole or in part in foreign countries, including 
sewing machines. 


The names “Majestic” and “Admiral” are parts of the name of corporations 
doing business in the United States, which are and have been well and favor- 
ably known to the purchasing public and long established in various indus- 
tries, and some of them use said words as a trade name, mark or brand for 
their products. 


Where four partners engaged in importing sewing machine heads displaying 
on the back of the vertical arm the words “Made. in Occupied Japan” or 
“Japan,” which became concealed when they attached a motor thereto, and 
in the competitive interstate sale and distribution to distributors and re- 
tailers of the complete sewing machines of which such heads were a part— 


(@) Failed adequately to disclose on said sewing machine heads that they had 
been manufactured in Japan; and 


(b) Falsely represented, through the adoption of the words “Majestic” and 
“Admiral” as a trade or brand name for their said products and the con- 
spicuous display thereof on the front horizontal arm and use thereof in 
advertising, that the machines were manufactured by the well and favor- 
ably known firms with which said names were associated ; 


With the result of placing in the hands of dealers a means whereby they might 
deceive the purchasing public in the aforesaid respects and with tendency 
and capacity so to mislead members thereof and thereby induce purchase 
of their said products and of unfairly diverting trade to them from their 
competitors, including makers and sellers of both the domestic and imported 
product, of whom some adequately informed the public of the origin thereof, 
to the substantial injury of competition in commerce: 


Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 
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Before Mr. Webster B allinger, hearing examiner. 
Mr. William L. Taggart for the Commission. 
| Mr. Samuel D. Robbins, of Los Angeles, Calif., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Murray Epstein, 
Lou Seaman, Ben Lander and Richard Wolochow, copartners, doing 
business as Seawol Sewing Supplies, hereinafter referred to as re- 
spondents, have violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

“ParacrarpH 1. Respondents Murray Epstein, Lou Seaman, Ben 
Lander and Richard Wolochow are copartners doing business under 
the name of Seawol Sewing Supplies with their office and principal 
place of business located at 2736 West Pico Boulevard, Los Angeles, 
California. 

Par. 2. Respondents are now, and have been for some time last past, 
engaged in the sale of sewing machine heads imported by them from 
Japan, and complete sewing machines of which said heads are a part, 
to distributors and also to retailers, who in turn sell to the purchasing 
public. In the course and conduct of their business respondents 
cause their said products, when sold, to be transported from their 
place of business in the State of California to the purchasers thereof 
located in various other States and maintain, and at all times men- 
tioned herein have maintained, a course of trade in said products in 
commerce among and between the various States of the United States. 
Their volume of trade in said commerce has been and is now sub- 
stantial. . 

Par. 3. When the sewing machine heads are imported by respond- 
ents the words “Made in Occupied Japan” or “Japan” appear on the 
back of the vertical arm. Before the heads are sold to the purchasing 
public asa part of a complete sewing machine it is necessary to attach 
a motor to the head in the process of which the aforesaid words are 
covered by the motor so that they are not visible. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked show- 
ing that they are of foreign origin or if marked and the markings are 
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covered or otherwise concealed, such purchasing public understands 
and believes such articles to be wholly of domestic origin. 

There is among the members of the purchasing public a substantial 
number who have a decided preference for products originating in 
the United States over products originating in whole or in part in 
foreign countries, including sewing machine heads. 

Par. 5. Respondents have adopted the use of the words “Majestic” 
and “Admiral” as a trade or brand name for their said machine heads 
and completed sewing machines which words are printed on the front 
horizontal arm of the head in large conspicuous letters and use such 
trade names in their advertising matter. The names “Majestic” and 
“Admiral” are parts of the name of a number of corporations trans- 
acting and doing business in the United States which are and have 
been well and favorably known to the purchasing public and which 
are and have been long established in various industries. Some of 
these corporations use the words “Majestic” or “Admiral” as a trade 
name, mark or brand for their products. 

Par. 6. By using said trade names “Majestic” and “Admiral” re- 
spondents represent to the purchasing public that their product is 
manufactured by the well and favorably known firms with which said 
names have long been associated, which is contrary to the fact. 

Par. 7. Respondents by placing in the hands of dealers their said 
sewing machine heads and completed sewing machines, provide said 
dealers a means and instrumentality whereby they may mislead and 
deceive the purchasing public as to the place of origin of said heads 
aud the maker thereof. 

Par. 8. Respondents in the course and conduct of their business are 
in substantial competition in commerce with the makers and sellers 
of domestic sewing machines as well as the sellers of imported sew- 
ing machines, some of whom adequately inform the public as to the 
source of origin of their said products. 

Par. 9. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in Japan and the 
use of the words “Majestic” and “Admiral” has the tendency and 
capacity to lead members of the purchasing public into the erroneous 
and mistaken belief that their said product is of domestic origin, and 
is manufactured by the well and favorably known domestic manu- 
facturers with which said names have long been associated, and to 
induce members of the purchasing public to purchase sewing machines 
of which these heads are a part because of such erroneous and mis- 
taken belief. As a result thereof, trade has been unfairly diverted to 
respondents from their competitors and substantial injury has been 
and is being done to competition in commerce. 
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Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent-and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 27, 1951, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging said respondents with the use 
of unfair methods of competition and unfair and deceptive acts and 
practices in commerce in violation of the provisions of said Act. 
Respondents filed their answer admitting all of the material facts 
alleged in said complaint and waived all intervening procedure. 
Thereafter, the proceeding regularly came on for final consideration 
by a hearing examiner of the Commission duly designated by it, on 
the complaint and answer thereto, and said hearing examiner, on 
March 6, 1952, filed his initial decision. 

Within the time permitted by its Rules of Practice, the Commission, 
having reason to believe that said initial decision did not constitute 
an adequate disposition of the proceeding, issued an order placing this 
case on its docket for review, served on all parties its tentative decision 
herein and granted to them permission to file with the Commission 
any objections they might have to said tentative decision. Respond- 
ents not having filed any objections to said tentative decision, this 
proceeding regularly came on for final consideration before the Com- 
mission upon the aforesaid complaint and respondents’ answer thereto ; 
and the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and being of the opinion that the hearing exam- 
iner’s initial decision does not constitute an adequate disposition of this 
proceeding, makes this its findings as to the facts, conclusion and order 
to cease and desist, the same to be in lieu of the initial decision of the 
hearing examiner. 

FINDINGS AS TO THE FACTS 


Paracrary 1. Respondents Murray Epstein, Lou Seaman, Ben 
Lander and Richard Wolochow are copartners doing business under 
the name of Seawol Sewing Supplies, with their office and principal 
place of business located at 2736 West Pico Boulevard, Los Angeles, 
California. 


202 FEDERAL TRADE COMMISSION DECISIONS 
Findings 49 FT Ge 


Par. 2. Respondents are now, and have been for some time last past, 
engaged in the sale of sewing machine heads imported by them from 
Japan, and complete sewing machines of which said heads are a part, 
to distributors and also to retailers, who in turn sell to the purchasing 
public. In the course and conduct of their business respondents 
cause their said products, when sold, to be transported from their place 
of business in the State of California to the purchasers thereof located 
in various other States and maintain, and at all times mentioned 
herein have maintained, a course of trade in said products in com- 
merce among and between the various States of the United States. 
Their volume of trade in said commerce has been and is now sub- 
stantial. 

Par. 8. When the sewing machine heads are imported by respond- 
ents the words “Made in Occupied Japan” or “Japan” appear on the 
back of the vertical arm. Before the heads are sold to the purchasing 
public a motor is attached thereto, making a complete sewing machine, 
and in the process of attaching the motor the aforesaid words are 
covered so that they are not visible. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked showing 
that they are of foreign origin or if marked and the markings are 
covered or otherwise concealed, such purchasing public understands 
and believes such articles to be wholly of domestic origin. 

There is among the members of the purchasing public a substantial 
number who have a decided preference for products originating in the 
United States over products originating in whole or in part in foreign 
countries, including sewing machine heads. 

Par. 5. Respondents have adopted the use of the words “Majestic” 
and “Admiral” as a trade or brand name for their said machine heads 


and completed sewing machines, which words are printed on the front’ 


horizontal arm of the head in large conspicuous letters, and use such 
trade names in their advertising matter. The names “Majestic” and 
“Admiral” are parts of the name of a number of corporations transact- 
ing and doing business in the United States which are and have been 
well and favorably known to the purchasing public and which are and 
have been long established in various industries. Some of these 
corporations use the words “Majestic” or “Admiral” as a trade name, 
mark or brand for their products. 

Par. 6. By using said trade names “Majestic” and “Admiral” re- 
spondents represent to the purchasing public that their product is 
manufactured by the well and favorably known firms with which said 
names have long been associated, which is contrary to the facts. 
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‘Par. 7. Respondents, by placing in the hands of dealers their said 
sewing machine heads and completed sewing machines, provide said 
dealers a means and instrumentality whereby they may mislead and 
deceive the purchasing public as to the place of origin of said heads 
and the maker thereof. 

Par. 8. Respondents in the course and conduct of their business 
are in substantial competition in commerce with the makers and sellers 
of domestic sewing machines as well as the sellers of imported sewing 
machines, some of whom adequately inform the public as to the source 
of origin of their said products. 

Par. 9. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in Japan and the 
use of the words “Majestic” and “Admiral” has the tendency and 
capacity to lead members of the purchasing public into the erroneous 
and mistaken belief that their said product is of domestic origin, 
and is manufactured by the well and favorably known domestic 
manufacturers with which said names have long been associated, and 
to induce members of the purchasing public to purchase sewing ma- 
chines of which these heads are a part because of such erroneous and 
mistaken belief. As a result thereof, trade has been unfairly diverted 
to respondents from their competitors and substantial injury has been 
and is being done to competition in commerce. 


CONCLUSION 


The aforesaid acts and practices of respondents are all to the preju- 
dice and injury of the public and of respondents’ competitors and 
constitute unfair methods of competition and unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Murray Epstein, Lou Seaman, 
Ben Lander and Richard Wolochow, individually and as copartners 
doing business as Seawol Sewing Supplies, or trading under any other 
name, and their representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution of sewing machine heads or sewing ma- 
chines in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from : 

1. Offering for sale, selling or distributing foreign made sewing 
machine heads, or sewing machines of which foreign made heads are 
a part, without clearly and conspicuously disclosing on the heads, in 
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such a manner that it will not be hidden or obliterated, the country of 
origin thereof. 

2. Using the words “Majestic” or “Admiral,” or any simulations 
thereof, as brand or trade names to designate, describe or refer to 
their sewing machines or sewing machine heads; or representing 
through the use of any other words or in any other manner that sew- 
ing machines or sewing machine heads are made by anyone other than 
the actual manufacturers. 

It is further ordered, That the respondents shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report, in writing, setting forth in detail the manner and 
form in which they have complied with its order. 
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In THE MatTrerR OF 
CHRISTIAN BROKERAGE COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC, (C) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCTOBER 15, 
1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5643. Complaint, Mar. 2, 1949—Decision, Sept. 8, 1952 


Where a corporation and three individuals, officers and stockholders thereof, 
engaged (1) as brokers, and (2) as buyers for their own account, in the 
business of buying, selling and distributing flour, sugar, dried and canned 
fruits, canned vegetables and fish, and other miscellaneous food products; 

In the second phase of their said business, in connection with-which they trans- 
mitted their own purchase orders for food products directly to the sellers, 
and the sellers invoiced and shipped said products directly to them for their 
own account, they assumed all risks incident to ownership, stored the prod- 
ucts in their own warehouse, insured them, and invoiced them to their 
customers in their own name at prices and on terms determined by them, 
with resulting profit or loss— 

Received and accepted, directly or indirectly, brokerage fees and other compensa- 
tion in lieu thereof from the sellers from whom they purchased such food 
products in commerce for their own account and for resale: 

Held, That such receipt and acceptance of brokerage fees or other compensation 
in lieu thereof from sellers on purchases of food products in commerce for 
their own account and for resale were in violation of Section 2 (c) of the 
Clayton Act, aS amended by the Robinson-Patman Act. 


Mr. C. G. Miles and Mr. Edward S. Ragsdale for the Commission. 
Mr. John Ackbar Darsey, of Atlanta, Ga., for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are now violating the provisions of subsection (c) of section 
2 of the Clayton Act (U.S. C. Title 15, Sec. 13), as amended by the 
Robinson-Patman Act, approved June 19, 1936, hereby issues its com- 
plaint, stating its charges with respect thereto as follows: 

Paragrapy 1. Respondent Christian Brokerage Company, is a cor- 
poration organized and existing under the laws of the State of Georgia 
with its principal office and place of business located at 185 Spring 
Street, S. W., Atlanta, Georgia. The respondent corporation is now 
engaged, and for a substantial period of time since June 19, 1936, has 
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engaged in the business of buying, selling and distributing, flour, 
sugar, dried fruits, canned vegetables, canned fruits, canned fish, and 
other miscellaneous food commodities, all of which are hereinafter 
designated as food products. The stock in respondent corporation is 
wholly owned by respondent Gilmer A. Christian, Sr., and his wife, 
Mrs. Ann Mae Christian and their four sons, namely, respondent Gil- 
mer A. Christian, Jr., respondent Bobby H. Christian, Jerry B. Chris- 
tian and Wayne Christian. 

Par. 2. Respondent Gilmer A. Christian, Sr., is an individual resid- 
ing at 83908 Tuxedo Road, N. W., Atlanta, Georgia. The respondent 
for a substantial period of time since June 19, 1936, has been engaged 
directly or indirectly with several firms and in various capacities in 
the purchase, sale and distribution of food products. For a period of 
time prior to June 19, 1936, he was an officer and active in the opera- 
tion of Webb-Crawford Company of Athens, Georgia, and also since 
June 19, 1986, has owned and operated individually for a number of 
years a wholesale and retail grocery business which was conducted 
under the name and style of Athens Grocery Company of Athens, 
Georgia, which business and assets respondent transferred during 1940 
to the name of his wife, Ann Mae (Mrs. Gilmer A.) Christian. The 
respondent in 1936 organized and conducted a mercantile brokerage 
business under the trade name of Christian Brokerage Company, with 
its principal office and place of business located in Atlanta, Georgia. 
This business was succeeded on June 5th, 1947, by a firm bearing the 
corporate name of Christian Brokerage Company, one of the respond- 
ents herein, of which corporation said respondent Gilmer A. Christian, 
Sr., is one of the principal stockholders and President of said respond- 
ent corporation. After becoming an officer, and at the present time 
and for some time past as President, respondent Gilmer A. Christian, 
Sr., has exercised and still exercises a substantial degree of authority 
and control over the business conducted by said corporation, including 
the direction of its purchasing, distribution and sales policies. 

Par. 3. Respondent Gilmer A. Christian, Jr., is an individual re- 
siding at 1206 Peachtree Street, N. E., Atlanta, Georgia, and is one 
cf the principal stockholders and Vice President of respondent cor- 
poration Christian Brokerage Company. Prior to being elected to 
his present office he was associated in business with his father, re- 
spondent Gilmer A. Christian, Sr., who during such period of time 
owned and operated Christian Brokerage Company (not incorpo- 
rated). After becoming an officer of respondent corporation and at 
the present time, and for some time past as Vice President of the 
respondent corporation, respondent Gilmer A. Christian, Jr., has 
exercised and still exercises a substantial degree of authority and 
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control over the business conducted by said Company, including the 
direction of its purchasing, distribution and sales policies. 

_ Par. 4. Respondent Bobby H. Christian is an individual residing at 
§ 3908 Tuxedo Road, N. W., Atlanta, Georgia. Respondent is one of 
the principal stockholders and is secretary and treasurer of respondent 
corporation, Christian Brokerage Company. Prior to being elected 
to his present office he was associated in business with his father, re- 
spondent Gilmer A. Christian, Sr., who during such period of time 
owned and operated Christian Brokerses Company (not incorpo- 
rated). After becoming an officer of respondent corporation, and at 
the present time, and for some time past as Secretary and Treasurer, 
respondent Bobby H. Christian has exercised and still exercises a 
substantial degree of authority and control over the business con- 
ducted by said Company, including the direction of its purchasing, 
distribution and sales policies. 

Par. 5. The corporate and individual respondents named in the 
caption hereof, and each of them, through said corporate respondent, 
for a substantial period since June 19, 1936, have been engaged, and 
are now engaged in the business of buying, selling and distributing 
food products by two separate and distinct methods, namely, and 
principally (1) as brokers, which is not challenged by the complaint 
herein, and (2) as buyers, for their own account who receive and 
accept brokerage payments on purchases made for their own account 
which is challenged by the complaint herein. 

First: Respondent’s principal business, as “Brokers” of food prod- 
ucts may be described as follows: 

Respondents, in such capacity, act as sales agents negotiating the 
. sale of food products for and on account of seller-principals and re- 
spondents’ only compensation for such services is a commission or 
brokerage fee paid by such seller-principals. The respondents solicit 
and obtain orders for such food products at the respective seller-prin- 
cipal’s prices and on such seller-principal’s terms of sale. Respond- 
ents, as brokers, transmit purchase orders to their several seller-prin- 
cipals who thereafter generally invoice and ship such food products 
directly to their customers and collect the purchase price from such 
customers, 

Respondents, as brokers of food products, have no financial interest 
in the food products they sell. ‘Their only financial interest is the 
commission or brokerage fee they receive and accept from their seller- 
principals for making the sale. Such commission or brokerage fees 
are customarily based on a percentage of invoice sales price of food 
products sold. The respondents, in this capacity, are brokers and 
not traders for profit. Respondents do not take title to, or have 
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any financial interests in, the food products sold, and neither make 
a profit nor suffer a loss on the transaction. This phase of respond- 
ents’ business is not challenged by thé complaint. 

Second: Respondents’ business as buyers of food products, which 
is challenged by the complaint herein, is described as follows: Re- 
spondents transmit their own purchase orders for food products 
directly to the various sellers from whom they buy. Such sellers in- 
voice and ship such food products directly to respondents, for re- 
spondents’ account, and respondents receive and accept, directly or 
indirectly, from the respective sellers from whom they purchase such 
food products for their own account, brokerage fees, commissions, or 
other compensation or allowances or discounts in lieu thereof. 

The respondents, in connection with such purchases, are direct 
buyers and, as such, are traders for profit, purchasing and reselling 
such food products for their own account, at their own prices and on 
their own terms, taking title thereto, and assuming all the risks inci- 
dent to ownership. The respondents, upon receipt of such food prod- 
ucts from the various sellers, warehouse such products in their own 
warehouse and insure said food products at their own expense and in 
their own name and for their own account against contingent loss or 
damage. 

When the respondents sell such food products, they invoice the 
products to their customers in respondents’ own name and for their 
own account and at prices and on terms they determine, either receiv- 
ing a profit or accepting a loss thereon, as the case may be. 

The respondents sell their food products to numerous buyers located 
principally in the State of Georgia. Such buyers are usually whole- 
salers and chain stores. Representative of respondents’ buyers is the 
Athens Grocery Company, of Athens, Georgia. The respondents also 
sell substantial amounts of food products to buyers located in States 
other than the State of Georgia. 

Par. 6. Respondents, and each of them, have for a substantial period 
of time since June 19, 1936, made, and are now making, numerous and 
substantial purchases of food products from sellers located in States 
other. than the State of Georgia, where respondents are located, and 
pursuant to which purchases such food products were and are shipped 
and transported in commerce by the various sellers thereof from the 
respective States in which they are located across State lines either to 
respondents or pursuant to respondents’ instructions and directions to 
the respective purchasers to whom such products were and are sold 
by respondents. Respondents and each of them also sold, distributed 
and transported and continue to sell, distribute and transport a sub- 
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stantial quantity of food products in commerce to customers outside 
» of the State in which said respondents are located. 

Par. 7. Respondents, and each of them for a substantial period of 
| time since June 19, 1936, in connection with the purchase and sale of 
| food products in commerce as hereinabove alleged and described, have 
received and accepted, and are now receiving and accepting, directly 
or indirectly, commissions, brokerage fees or other compensation or al- 
lowances or discounts in lieu thereof from the various sellers from 
whom they purchase food products in commerce for their own account 
and for resale in the manner and under the circumstances set out in the 
“second” or last part of paragraph five above.” 

Par. 8. The foregoing acts and practices of the respondents and 
each of them in receiving and accepting commissions, brokerage or 
other compensations or allowances or discounts in lieu thereof from 
each of the various sellers in connection with their purchase of food 
products in commerce are in violation of subsection (c) of the Clay- 
ton Act as amended. 


Rerort, FInpines As To THE Facrs, AND ORDER 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clay- 
ton Act), as amended by an Act of Congress approved June 19, 1936 
(the Robinson-Patman Act), and by virtue of the authority vested 
in the Federal Trade Commission by the aforesaid Act, the Federal 
Trade Commission, on March 2, 1949, issued and subsequently served 
its complaint in this proceeding upon the respondents named in the 
caption hereof, charging each of them with violation of the provisions 
of subsection (c) of section 2 of the aforesaid Clayton Act, as 
amended. After denial by the Commission of respondents’ motion to 
dismiss the complaint, respondents filed their answer admitting all of 
the material allegations of the complaint and waiving all intervening 
procedure. The Commission having served upon the respondents its 
tentative decision herein, together with leave to show cause why such 
tentative decision should not be entered as its final decision, and the 
Commission, having denied respondents’ motion for revision of said 
tentative decision, this proceeding regularly came on for final consid- 
eration before the Commission upon the aforesaid complaint and re- 
spondents’ answer thereto; and the Commission, having duly consid- 
ered the matter and being now fully advised in the premises, makes 
this its findings as to the facts and its conclusion drawn therefrom: 
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Paracrapn 1. Respondent Christian Brokerage Company is a cor- 
poration organized and existing under the laws of the State of 
Georgia, with its principal office and place of business located at 185 
Spring Street SW., Atlanta, Georgia. The respondent corporation is 
now engaged, and since June 5, 1947, has been engaged, in the business 
of buying, selling and distributing flour, sugar, dried fruits, canned 
vegetables, canned fruits, canned fish, and other miscellaneous food 
commodities, all of which are hereinafter designated as food products. 
The stock in respondent corporation is wholly owned by respondent 
Gilmer A. Christian, Sr., his wife, Mrs. Ann Mae Christian, and their 
four sons, namely, respondent Gilmer A. Christian, Jr., respondent 
Bobby H. Christian, Jerry B. Christian and Wayne Christian. 

Respondent Gilmer A. Christian, Sr., is an individual residing at 
3908 Tuxedo Road, N. W., Atlanta, Georgia. This respondent for 
many years has been engaged, in various capacities, in the purchase, 
sale, and distribution of food products. For a number of years im- 
mediately prior to 1940, this respondent owned and operated as an 
individual a wholesale and retail grocery business under the name 
and style of Athens Grocery Company, of Athens, Georgia, which 
business and assets he transferred during 1940 to the name of his wife, 
Ann Mae (Mrs. Gilmer A.) Christian. This respondent in 1936 
organized and conducted a mercantile brokerage business under the 
trade name of Christian Brokerage Company, with its principal office 
and place of business located in Atlanta, Georgia. This business was 
conducted by said respondent in his individual capacity until June 
5, 1947, at which time said business was transferred to the corporate 
respondent herein, Christian Brokerage Company. Respondent Gil-— 
mer A. Christian, Sr., is one of the principal stockholders and presi- 
dent of said respondent corporation. As president of respondent cor- 
poration, respondent Gilmer A. Christian, Sr., has exercised and now 
exercises a substantial degree of authority and control over the direc- 
tion of the purchasing, distribution and sales policies of respondent 
corporation. 

Respondent Gilmer A. Christian, Jr., an individual residing at 1206 
Peachtree Street, N. E., Atlanta, Georgia, is one of the principal 
stockholders and vice president of respondent corporation, Christian _ 
Brokerage Company. Respondent Bobby H. Christian, an individual 
residing at 38908 Tuxedo Road, N. W., Atlanta, Georgia, is one of the 
principal stockholders and is secretary and treasurer of respondent 
corporation, Christian Brokerage Company. Prior to their present 
positions, both respondent Gilmer A. Christian, Jr., and respondent 


‘CHRISTIAN BROKERAGE CO. ET AL. 211 
205 Findings 


Bobby H. Christian were associated in business with their father, 
respondent Gilmer A. Christian, Sr., who during such period of time 
owned and operated Christian Brokerage Company (not incorpo- 
rated). In their capacities as officers of respondent corporation, both 
respondent Gilmer A. Christian, Jr., and respondent Bobby H. Chris- 
tian for several years last past have exercised and now exercise a sub- 
stantial degree of authority and control over the direction of the pur- 
chasing, distribution and sales policies of respondent corporation. 

Par. 2. Respondents for a substantial period of time have been and 
are now engaged in the business of buying, selling and distributing 
food products. Prior to the issuance of the complaint herein, 
respondents carried on their said business by two separate and dis- 
tinct methods, namely, (1) as brokers, and (2) as buyers for their own 
account, upon which purchases they received and accepted brokerage 
fees and other compensation in lieu thereof. The complaint herein 
does not challenge any of respondents’ practices in their capacities as 
brokers but does allege that their practice of receiving and accepting 
brokerage fees and other compensation in lieu thereof upon purchases 
for thier own account is illegal. 

Par. 3. In connection with the respondents’ business of buying for 
their own account as above described, they have made numerous and 
substantial purchases of food products from sellers located in States 
other than the State of Georgia, where respondents are located. The 
food products so purchased were shipped and transported in com- 
merce by the various sellers thereof from the respective States in 
which they are located across State lines either to respondents or 
pursuant to respondents’ instructions and directions to the respective 
purchasers to whom such products had been resold by respondents. 
Respondents also distributed and transported a substantial quantity 
of food products from their place of business in the State of Georgia 
in commerce to their customers located in other States of the United 
States. 

Par. 4. Respondents, for a substantial period of time immediately 
prior to the date of the issuance of the complaint herein, in connection 
with the purchase and sale of food products in commerce as herein- 
above described, have received and accepted, directly or indirectly, 
commissions, brokerage fees or other compensation or allowances or 
discounts in lieu thereof from the various sellers from whom they 
purchased food products in commerce for their own account and for 
resale in the manner and under the circumstances set out as follows: 

Respondents transmitted their own purchase orders for food prod- 
ucts directly to the various sellers from whom they bought. Such 
sellers invoiced and shipped such food products directly to respond- 
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ents, for respondents’ account, and respondents received and accepted, 
directly or indirectly, from the respective sellers from whom they 
purchased such food products for their own account, brokerage fees, 
commissions, or other compensation or allowances or discounts in heu 
thereof. 

- The respondents, in connection with such purchases, were direct 
buyers and, as such, were traders for profit, purchasing and reselling 
such food products for their own account, at their own prices and on 
their own terms, taking title thereto, and assuming all the risks inci- 
dent to ownership. The respondents, upon receipt of such food prod- 
ucts from the various sellers, warehoused said products in their own 
warehouse and insured said products at their own expense and in their 
own name and for their own account against contingent loss or 
damage. 

When the respondents sold such food products, they invoiced the 
products to their customers in respondents’ own name and for their 
own account and at prices and on terms they determined, either re- 
ceiving a profit or accepting a loss thereon, as the case might be. 

The respondents sold their food products to numerous buyers 
located principally in the State of Georgia. Such buyers were usu- 
ally wholesalers and chain stores. Representative of respondents’ 
buyers was the Athens Grocery Company, of Athens, Georgia. The 
respondents also sold substantial amounts of food products to buyers 
located in States other than the State of Georgia. 


CONCLUSION 


The acts and practices of respondents in receiving or accepting com- 
missions, brokerage fees or other compensation or allowance or dis- 
counts in lieu thereof from sellers from whom they purchased food 
products in commerce for their own account and for resale, in the 
manner and under the circumstances hereinabove found, were in 
violation of subsection (c) of section 2 of an Act of Congress entitled 
“An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (the 


Clayton Act), as amended by an Act approved June 19, 1936 (the 
Robinson-Patman Act). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and respondents’ 
answer admitting all of the material allegations of fact therein and 
waiving all intervening procedure, and the Commission having made 
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its findings as to the facts and its conclusion that the respondents 
have violated the provisions of subsection (c) of section 2 of the Act 
of Congress entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914 (the Clayton Act), as amended by an Act of Con- 
gress approved June 19, 1936 (the Robinson-Patman Act) : 

It ts ordered, That respondent Christian Brokerage Company, a 
corporation, and its officers, and the individual respondents Gilmer 
A. Christian, Sr., Gilmer A. Christian, Jr., and Bobby H. Christian 
and the-representatives, agents and employees of each of the respond- 
ents respectively, directly or through any corporate or other device, 
in connection with the purchase of food products or other commodi- 
ties in commerce, as “commerce” is defined in the aforesaid Clayton 
Act, do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon or in connection with 
any purchase made for their own account. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In roe MatTrer or 
INTERNATIONAL PUBLISHERS SERVICE ET AL. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE AL- 
LEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 
1914 


Docket 6006. Complaint, June 30, 1952—Decision, Sept. 9, 1952 


Where a corporation and its president engaged in the magazine subscription: 


business, who were charged under contracts with publishers or distributors 
of magazines with the obligation of forwarding to the latter subscriptions 
secured by their agents and the amount due— 

(a) Failed in many instances to forward subscriptions to publishers or distrib- 
utors after obtaining full payment therefor ; 

(bv) Solicited and received subscriptions and payments therefor for magazines 
for which they had no authority to solicit; 


(c) Substituted magazines for those subscribed for without consent of the sub- 


seribers ; 

(d) Solicited and received subscriptions and full payment therefor for maga- 
zines with full knowledge that delivery thereof either would not be made 
at all, or would be unreasonably delayed and intermittent; 

(e) Charged more than the regular subscription rate for magazines; and 

(f) Falsely represented, through statements by their representatives, that a 
survey was being conducted : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Mr. William L. Pack, hearing examiner. 
Mr. George M. Martin for the Commission. 
Mr. Jesse M. Harris, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that International Pub- 
lishers Service, a corporation, and Ralph D. Slater, individually and 
as President of International Publishers Service, hereinafter referred 
to as respondents, have violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect there- 
of would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 


Ee 
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_ Paracrary 1. Respondent, International Publishers Service, is a 
‘corporation organized, existing, and doing business under and by 
i} virtue of the laws of the State of California, and has its principal 
f office and place of business at 707 South Broadway, Room 707, Los 
_ Angeles. Respondent Ralph D. Slater is President of the aforesaid 
© corporation and has his principal office and-place of business at the 
i same address. Prior to the incorporation of International Publishers 
| Service in December 1949 respondent Ralph D. Slater traded and was 
) doing business under the name and style of International Publishers 
t Service, with his principal office and place of business at the same 
| address as that of corporate respondent. Acting individually and in 
| his official capacity, respondent Ralph D. Slater directs and controls 
| the policies, acts, practices and business affairs of said corporate 
_ respondent. 
_ Par. 2. Respondents are now, and have been for some time in the 
' past, engaged in the magazine subscription business. Subscriptions 
are obtained by personal solicitation of agents or representatives em- 
ployed by respondents in various States of the United States. When 
subscriptions are secured by said agents or representatives, they are 
transmitted by them, together with the payment therefor, from the 
states in which said agents or representatives are located to respond- 
ents at their place of business in the State of California. Under 
various contracts with publishers of magazines or the distributors 
thereof, as the case may be, respondents are charged with the obliga- 
tion of forwarding said subscriptions with the amount due thereon to 
said publishers and distributors located in States other than the State 
of California, and except as hereinafter stated, comply with said obli- 
gations. In carrying on their said business as aforesaid, respondents 
engage in extensive commercial intercourse in commerce among and 
between the various states of the United States including the trans- 
mission and receipt of completed and uncompleted subscription forms, 
checks, letters, money orders, contracts and other instruments of a 
commercia] nature. . 

Par. 3. In the course and conduct of the business aforesaid, 
respondents have engaged in the following practices: 

1. Failed in many instances to forward subscriptions to publishers 
or distributors of magazines after obtaining full payment therefor ; 

2. Solicited and received subscriptions and payment therefor for 
magazines for which they had no authority to solicit; 

3. Substituted magazines for those subscribed for without obtaining 
prior consent of the subscribers ; 

4, Solicited and received subscriptions and full payment therefor 
for a magazine with full knowledge that delivery of said magazine 
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would either not be made at all, or if made, would be unreasonably 
delayed and then only intermittently ; 

5. Charged more for subscriptions for magazines than the regular 
subscription rate; 

6. Represented through statements by its agents and representa- 
tions that a survey was being conducted which was not the fact. 

Par. 4. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


CONSENT SETTLEMENT + 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 30, 1952, issued and subse- 
quently served its complaint on the respondents named in the caption 
hereof, charging them with the use of unfair and deceptive acts and 
practices in violation of the provisions of said Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Com- 
mission’s Rules of Practice, solely for the purposes of this proceed- 
ing, any review thereof, and the enforcement of the order consented 
to, and conditioned upon the Commission’s acceptance of the consent 
settlement hereinafter set forth, and in lieu of answer to said 
complaint, hereby : 

1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrain from admitting or deny- 
ing that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 


The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on September 9, 1952 and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof, 
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| the conclusion based thereon, and the order to cease and desist, all 
) of which the respondents consent may be entered herein in final 
| disposition of this proceeding, are as follows: 


_ FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, International Publishers Service, is a 

corporation organized, existing, and doing business under and by 
virtue of the laws of the State of California, and has its principal 
| office and place of business at 707 South Broadway, Room 707, Los 
Angeles. Respondent Ralph D. Slater is President of the aforesaid 
corporation and has his principal office and place of business at the 
same address. Prior to the incorporation of International Publishers 
- Service in December 1949 respondent Ralph D. Slater traded and was 
| doing business under the name and style of International Publishers 
Service, with his principal office and place of business at the same 
address as that of corporate respondent. Acting individually and in 
his official capacity, respondent Ralph D. Slater directs and controls 
| the policies, acts, practices and business affairs of said corporate 
§ respondent. 
Par. 2. Respondents are now, and have been for some time in the 
i past, engaged in the magazine subscription business. Subscriptions 
are obtained by personal solicitation of agents or representatives em- 
ployed by respondents in various States of the United States. When 
} subscriptions are secured by said agents or representatives, they are 
4} transmitted by them, together with the payment therefor, from the 
| States in which said agents or representatives are located to respond- 
4} ents at their place of business in the State of California. Under vari- 
] ous contracts with publishers of magazines or the distributors thereof, 
/ as the case may be, respondents are charged with the obligation of 
) forwarding said subscriptions with the amount due thereon to said 
| publishers and distributors located in States other than the State of 
| California, and except as hereinafter stated, comply with said obliga- 
| tions. In carrying on their said business as aforesaid, respondents en- 
» gage in extensive commercial intercourse in commerce among and be- 
/ tween the various States of the United States including the transmis- 
| sion and receipt of completed and uncompleted subscription forms, 
checks, letters, money orders, contracts and other instruments of a 
» commercial nature. 

Par. 8. In the course and conduct of the business aforesaid, re- 
spondents have engaged in the following practices: 

1. Failed in many instances to forward subscriptions to publishers 
| or distributors of magazines after obtaining full payment therefor ; 
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2. Solicited and received subscriptions and payment therefor for 
magazines for which they had no authority to solicit ; 

3. Substituted magazines for those subscribed for aeons obtain- 
ing prior consent of the subscribers ; 

4, Solicited and received subscriptions and full payment therefor 
for a magazine with full knowledge that delivery of said magazine 
would either not be made at all, or if made, would be unreasonably 
delayed and then only intermittently ; 

5. Charged more for subscriptions for magazines than the regular 
subscription rate ; 

6. Represented through statements by its agents and representatives 
that a survey was being conducted which was not the fact. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent International Publishers Service, 
a corporation, its officers, and respondent Ralph D. Slater, in- 
dividually and as an officer of International Publishers Service, and 
respondents’ agents, representatives and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of magazines in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 


1. Failing to forward subscriptions for magazines to the publishers ; 


or distributors thereof after obtaining full payment for subscriptions 
from subscribers; 

2. Soliciting and receiving subscriptions for magazines and pay- 
ment therefor for which respondents have no authority to solicit; 


3. Substituting magazines for those actually subscribed for by the 


subscriber Sithout obtaining his prior consent ; 


4. Soliciting and receiving subscriptions ond payment therefor for | 


magazines knowing that aeinere of said magazines will either not 
be made at all, or if made, will be unreasonably delayed and then de- 
livered only intermittently ; 

5. Charging more for subscriptions for magazines than the estab- 
lished subscription rate; 
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6. Representing, directly or by implication, that they are conduct- 
ing or taking surveys. 

[tis further ordered, That respondents shall, within sixty (60) days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 

By (S) Jesse M. Harris, 
JessE M. Harris, 
Counsel for Respondents. 

Date: August 14th, 1952. 

The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 9th day 
of September, 1952. 
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In THE MATTER OF 


THE NEW AMERICAN LIBRARY OF WORLD LITERATURE, 
INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5811. Complaint, Sept. 19, 1950—Decision, Sept. 19, 1952 


The offering of a book for sale constitutes an implicit representation that the 
book contains the entire original text and that the title under which it is 
offered is the original title; and in the absence of a clear and conspicuous 
disclosure of the fact of abridgment or change of title, the offering of an 
abridged book or of an old book under a new title unquestionably has the 
capacity and tendency to deceive and mislead prospective purchasers. 


In offering and selling abridgments of previously published books and books 
previously published under different titles, the use on covers of the phrase 
“A Special Edition” does not constitute adequate disclosure of the aforesaid 
facts since “special” is by no means synonymous with “abridged” or 
“condensed”. 


In the aforesaid connection two poor disclosures do not add up to one good one, 
and the fact that in addition to such disclosure as may have been made on 
the covers of books, there were further disclosures in small type on the copy- 
right page, the title page, in the introduction, as a publisher’s note or else- 
where, did not result in an adequate disclosure. 


In the foregoing connection there can be no doubt that to prospective purchasers 
the titles of books are initially the subjects of greatest interest, and that even 
if nothing else on the cover is Scanned, the title will be. 


Where one of the leading corporate publishers of pocket-sized reprints of books, 
designated as “Signet” and ‘Mentor’ to distinguish fiction and nonfiction, 
with annual sales of millions of copies, which were frequently published 
under changed titles, were marketed almost exclusively through a national 
distributor, and reached the public through bookstores, drugstores, news- 
stands, in railroad and bus stations, and otherwise; along with two officers. 
thereof— 

Failed adequately to disclose the facts concerning the abridgment and change of 
title of many of their books through such statements on the covers as “A 
Special Edition”, and in small type, far removed from the new title, the 
words “original title” followed thereby, and through other small type dis- 
closures inside the books; 

With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such abridged books con- 
tained the complete original text, and that such newly titled books were new 
books, separate and different from the original publications from which 
they were copied: 


i 


THE NEW AMERICAN LIBRARY OF WORLD LITERATURE, INC., ET AL. 22] 


220 Complaint 


Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices. 


In giving consideration to the places in which disclosures necessary to avoid 
deception with respect to abridgment and change of title needed to be made 
in order to be adequate, and at the same time not to impose undue hardship 
upon respondents, the Commission considered that, while such disclosure, 
so far as averting deception was concerned, could be adequately made else- 
where than in immediate connection with the title, such a requirement would 
be at the expense of the respondents in distracting initial attention from the 
title; and was therefore of the opinion and found that such disclosures, in 
order to be adequate to avert deception of the public and not unduly burden- 
some to respondents, must be made on the front cover and on the title page 
in immediate connection with the title under which the book is offered 
for sale. 


As respects the charge in the complaint that respondents, as alleged, falsely stated 
upon the covers of certain books that they were “‘Complete and Unabridged”: 
the single instance thereof, due to accident or inadvertence, shown by the 
record, was not regarded as sufficient to support the allegation. 


With respect to the further charge in the complaint that respondents had repre- 
sented all their books as complete and unabridged by statements on book 
covers and on display stands: such representations were voluntarily aban- 
doned by respondents under circumstances of such a nature that there was 
no present public interest in further considering them. 


Before Mr. William L. Pack, hearing examiner. 
Mr. John M. Russell and Mr. William L. Pencke for the Commission. 
Freidin & Littauer, of New York City, for respondents, 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that The New American 
Library of World Literature, Inc., a corporation, Kurt Enoch, and 
Victor Weybright, individually and as officers of The New American 
Library of World Literature, Inc., a corporation, hereinafter referred 
to as respondents, have violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect thereot 


would be in the public interest, hereby issues its complaint, stating its 


charges in that respect as follows: 

Paracrary 1. Respondent The New American Library of World 
Literature, Inc., is a corporation organized, existing and doing busi- 
ness under and by virtue of the laws of the State of New York and 
respondents Kurt Enoch and Victor Weybright, individuals, are presi- 
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dent and secretary, respectively, thereof. The individual respondents 
have dominant control of the advertising policies and business actiy- 
ities of the corporate respondent and all of the respondents have ccop- 
erated with each other and have acted in concert in doing the acts and 
things hereinafter alleged. Respondents’ office and principal place of 
business is located at 245 Fifth Avenue, New York 16, New York. 
Par. 2. Respondents are now, and for more than two years last past 
have been, engaged in the business of selling and distributing books. 


Respondents cause their said books when sold to be transported — 


from their place of business in the State of New York to the purchasers 
thereof located in various States of the United States and in the Dis- 
trict of Columbia. Respondents maintain, and at all times mentioned 
herein have maintained a course of trade in their said books in com- 
merce between and among the various States of the United States and 
in the District of Columbia. Respondents’ volume of business in such 
commerce is substantial. 

Par. 3. Respondents obtain from the publishers or shoe of 
certain published books, the right to sell reprints thereof, and in 
reprinting or having them reprinted in many cases delete or cause 
to be deleted substantial portions of the text, so that such reprints are 
abridged editions. Respondents’ said reprints of fiction are designated 
“Signet” and of nonfiction, “Mentor” books. The books respondents 
sell are usually condensed from about 90,000 words to about 180,000 
words in the originals thereof to about 60,000 to about 120,000 words 
more or less. 

In the course and conduct of their aforesaid business in connection 
with the sale and distribution of their said books in commerce, and 
as an inducement for the purchase thereof by members of the pur- 
chasing public, respondents cause to be printed on the front covers of 
certain of their said books, the following phrase or others similar 
thereto: 

Complete and Unabridged 


although said books in fact are not complete and unabridged reprints 
of the original books from which they were copied. Others of re- 
spondents’ abridged books contain no disclosure that they are 
abridged; and others thereof have no adequate disclosure that they 
are abridged although on their copyright or title pages or back covers 
in small and inconspicuous type appear statements of which the fol- 
lowing is typical: 


This edition of Now I Lay Me Down to Sleep has been abridged with the 
author’s approval to make possible its production in this form. 
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On the front covers of a number of said books, there is printed the 
ambiguous and uninformative expressions “A Special Edition,” and 
“The Heart of a Great Novel” which do not indicate or state said books 
are abridged. Respondents have also published and sold certain books 
with new titles, without adequately disclosing that said books have 
been previously published under other titles. Typical of this is their 
book, the new title of which is “Dark Encounter,” which was pub- 
lished originally under the title “Maelstrom.” Respondents supply 
to the sellers of their books in various States of the United States racks 
and stands for the display of their said books on which the words 
“Signet Books—Complete and Unabridged—Mentor Nonfiction 
‘Books” appear, thereby representing that all of their said books are 
complete reprints of the original books from which they were copies, 
whereas certain of them are only abridgements or parts thereof. 

Respondents have also recently caused to be printed on the front 
covers of certain of their Signet Books the statement: “Signet Books 
Complete and Unabridged,” thus representing that all of their said 
books are unabridged, whereas they are not. 

Par. 4. The said disclosures on the covers and on the copyright or 
title pages of respondents’ said books, that they are abridged and of 
the titles of the original books from wheel they were copied, do not 
constitute adequate notice thereof, as they appear in small, incon- 
spicuous type not noticeable to the average purchaser and, as stated, 
the original titles on the covers are not printed near the new titles 
thereof. 

Par. 5. Through the use of the phrase “Complete and Unabridged” 
on certain of their abridged books, respondents have represented di- 
rectly and by implication that such books are in fact complete and 
unabridged. Through the use of the phrases “Signet Books Complete 
and Unabridged” and “Signet Books—Complete and Unabridged— 
Mentor Books” respondents have represented directly and by impli- 
cation that all of their Signet and Mentor books are complete and 
unabridged. Through the use of new titles in place of the original 
titles for certain of their reprints, respondents have represented di- 
rectly and by implication that the said books are separate and differ- 
ent from the books from which they were copied. 

Par. 6. The statements and representations used and disseminated 
by respondents in the manner above described are false, misleading 
and deceptive. In truth and in fact, certain of the books upon which 
the phrase “Complete and Unabridged” appears are not complete 
and unabridged; all of respondents’ Signet and Mentor books are 
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not complete and unabridged; the books to which respondents have 
given new titles are not separate and different from the books from 
which they are copied. The failure of respondents to disclose ade- 
quately that certain of their books are abridged has the tendency and 
capacity to induce the erroneous belief that said books are in fact 
complete and unabridged. 

Par. 7. The use by the respondent of the aforementioned false, mis- 
leading and deceptive statements and representations disseminated 
as aforesaid and their failure to disclose the true nature of certain 
of their books as abridgements has had, and now has the capacity and 
tendency to, and does, mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that all 
of said representations are true and that books not stated to be 
abridgements are complete and induces a substantial portion of the 
purchasing public, because of said erroneous and mistaken belief, to 
purchase respondents’ abridged books in said commerce. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public, and consti- 
tute unfair and deceptive acts and practices in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 19, 1950, issued and 
subsequently served its complaint in this proceeding upon the respond- 
ents named in the caption hereof, charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said Act. After the issuance of said complaint and 
the filing of respondents’ answer thereto, hearings were held at which 
testimony and other evidence in support of and in opposition to the 
allegations of said complaint were introduced before a hearing exam- 
iner of the Commission theretofore duly designated by it, and said 
testimony and other evidence were duly recorded and filed in the 
oflice of the Commission. Thereafter, the proceeding regularly came 
on for final consideration by said hearing examiner on the complaint, 
the answer thereto, testimony and other evidence, oral arguments of 
counsel and proposed findings as to the facts and conclusions pre- 
sented by counsel, and said hearing examiner, on April 16, 1951, filed 
his initial decision. 

Within the time permitted by the Commission’s Rules of Practice, 
counsel for respondents filed with the Commission an appeal from 
said initial decision, and thereafter this proceeding regularly came 
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on for final consideration by the Commission upon the record herein, 


including briefs in support of and in opposition to said appeal and 
oral arguments of counsel; and the Commission, having issued its 
order granting said appeal in part and denying it in part and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom and order, the same to be in lieu of 
the initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent The New American Library of World 
Literature, Inc., hereinafter sometimes referred to as the corporate 
respondent, is a corporation organized, existing and doing business 
under and by virtue of the laws of the State of New York, with an 
office and principal place of business located at 501 Madison Avenue, 
City and State of New York. Respondent Kurt Enoch is president, 
treasurer and general manager of the said corporation. Respondent 
Victor Weybright is chairman of the board of directors and secretary 
of the said corporation and is also its editor-in-chief. The two indi- 
vidual respondents jointly formulate the policies of the corporation 
and direct and control its operation and practices. 

Par. 2. Respondents are now, and have been for more than two years 
last. past, engaged in the business of publishing and selling small books, 
commonly referred to as pocket-size books. Thesaid books are printed 
and warehoused in Chicago, Ilinois, and are shipped therefrom to 
purchasers located in various other states of the United States and in 
the District of Columbia. Respondents maintain and have maintained 
a course of trade in the said books in commerce among and between 
the various states of the United States and in the District of Columbia. 
Respondents’ volume of business in such commerce is and has been 
substantial. 

Par. 8. Practically all of respondents’ books are reprints of books 
which have theretofore been published by others, and include both 
fiction and non-fiction. The books of fiction and non-fiction are des- 
ignated by respondents as “Signet” and “Mentor,” respectively. Re- 
spondents obtain from the original publisher the right to reissue the 
book and then proceed to publish and sell it in a small or pocket-size 
volume. The books are marketed by respondents almost exclusively 
through a national distributor and eventually reach the public through 
book stores, drug stores, newsstands in railroad and bus stations and 
otherwise. Respondents are one of the leading publishers of pocket- 
size books, with annual sales of many millions of copies. 
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Par. 4. Since the latter part of 1947 a substantial percentage of the - 


books published by respondents have been abridged. In 1948, 1949 


and 1950 the percentages of abridgements were approximately 10%, 


92% and 27%, respectively. The extent of the abridgement has varied 
from “5.5% or less” to 6624%. Out of forty-eight abridgements pub- 
lished by respondents in the years 1947-1950 (both inclusive), thirty- 
four were abridged from 20% to 6624 %. 

Par. 5. While the original titles of the books reprinted by respon- 
dents have usually been retained, they have been not infrequently 


changed by respondents. These changes have been made in cases. 


where respondents felt that the original title was lacking in popular 
appeal or failed to indicate correctly the type or subject matter of the 
book. 

Par. 6. The offering of a book for sale constitutes an implicit repre- 
sentation that the book contains the entire original text and that the 


title under which it is offered is the original title. In the absence of 


a clear and conspicuous disclosure of the fact of abridgement or change 
of title, the offering of an abridged book or of an old book under a 
new title unquestionably has the capacity and tendency to deceive and 
raislead prospective purchasers. 

Par. 7. In offering for sale and selling books which are in fact 
abridgements and books which have been previously published under 
different titles, respondents have in numerous instances failed to. 
disclose adequately the facts of abridgement and change of title. For 
example, on the covers of many of their abridged books, respondents 
have placed the words “A Special Edition” which, they claim, was 
intended to signal to the reader that the book was unique in some way 
and that further information was contained inside the book. “Spe- 
cial” is by no means synonymous with “abridged” or “condensed.” 

In other instances, the respondents’ efforts have been somewhat. 
more frank. For example, a statement “Original Title: Horseshoe 
Combine” appeared on the cover of one of the exhibits on a narrow 
stripe of contrasting color. This statement was, however, removed 
about as far as possible from the new title “Gunsmoke,” and in much 
smaller type. In immediate connection with the title on a broader 
stripe of the same contrasting color appeared the words “Six-Guns 
Settle a Range War.” 

In addition to such disclosure as was made on the covers of respond- 
ents’ books, there was almost without exception a further diclosure 
inside the books on the copyright page, the title page, in the intro- 
duction, as a publisher’s note or elsewhere, in small type. Such a 
disclosure was wholly inadequate by itself and its combination with 
another inadequate disclosure on the cover did not result in an 
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) adequate disclosure; two poor disclosures do not add up to one good 
7 one. 
| It is apparent that the most conspicuous words on the covers of 
| respondents’ books are the titles. The titles are plainly intended to 
# catch the eye, and there can be no doubt that to prospective purchasers 
1 they are intially the subjects of the greatest interest; even if nothing 
else on the cover is scanned, the title will be. 

The Commission is of the opinion, and finds, that respondents have 
) not disclosed adequately the facts concerning the abridgement and 
{ change of title of many of their books, and that the offering of said 
) books for sale has had the capacity and tendency to mislead and 
) deceive a substantial portion of the purchasing public into the erro- 
» neous belief that such abridged books contained the complete original 
® text, and that such newly titled books were new books, separate and 
| different from the original publications from which they were copied. 
Par. 8. The Commission has given consideration to the places in 
¥ which the disclosures necessary to avoid’ deception with respect to 
| abridgement and change of title must be made in order to be ade- 
| quate, and at the same time not to impose undue hardship upon 
' respondents. It may be that those disclosures could be made ade- 
| quately, so far as averting deception is concerned, elsewhere than in 
' immediate connection with the title, but this would be at the expense 
of the respondents in distracting initial attention from the title. 
Therefore, the Commission is of the opinion, and finds, that these 
disclosures, in order to be adequate to avert deception of the public 
and not unduly burdensome to respondents, must be made on the 
_ front cover and on the title page in immediate connection with the 
~ title under which the book is offered for sale. 


CONCLUSION 


(a) The acts and practices of respondents, as hereinabove found, 
were all to the prejudice and injury of the public and constituted 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

(b) The complaint alleged that respondents had falsely stated upon 
the covers of certain books that such books were “Complete and Un- 
abridged.” The single instance of this, due to accident or inadvertence, 
which was shown by the record, is not regarded as sufficient to support 
this allegation. 

(c) The complaint further alleged that respondents had represented 
all their books to be complete and unabridged by statements on book 
covers and on display stands. The representations in question were 
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voluntarily abandoned by respondents under circumstances of such 
a nature that:there is no present public interest in further considering 
them. 

ORDER 


It is ordered, That the respondent, The New American Library of 
World Literature, Inc., a corporation, and its officers, and the respond- 
ents, Kurt Enoch and Victor Weybright, individually and as officers 
of said corporation, and said respondents’ agents, representatives and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale or distribution of books in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Offering for sale or selling any abridged copy of a book unless 
one of the following words, namely : “abridged,” “abridgement,” “con- 
densed” or “condensation” appears upon the front cover and upon 
the title page thereof in immediate connection with the title and in 
clear, conspicuous type. 

2. Using or substituting a new title for, or in place of, the original 
title of a reprinted book unless, upon the front cover and upon the 
title page thereof, such substitute title is immediately accompanied, 
in clear, conspicuous type, by a statement which reveals the original 
title of the book and that it has been published previously thereunder. 

It is further ordered, That the charges of the complaint herein- 
before referred to and considered in paragraphs (b) and (c) of the 
Conclusion be, and the same hereby are, dismissed without prejudice 
to the right of the Commission to take such further or other action 
in the future as may be warranted by the then existing circumstances. 

It is further ordered, That the respondents, The New American 
Library of World Literature, Inc., Kurt Enoch and Victor Weybright, 
shall, within sixty (60) days after service upon them of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which they have complied with this order. 

Commissioner Carretta not participating for the reason that oral 
argument on respondents’ appeal from the initial decision of the 
hearing examiner was heard prior to his appointment to the 
Commission. 
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In THE Matter or 
NUCLEAR PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5949. Complaint, Jan. 24, 1952—Decision, Sept. 20, 1952 


It is essential, in connection with the offer and sale of devices which contain a 
potentially dangerous radioactive ingredient, and which are not only useful 
to adults but interesting and attractive to children, and the dismantling or 
careless use of which might result in serious injury, that such devices carry 
a conspicuous and adequate warning notice. 


Where a corporation engaged in the manufacture and interstate sale and distribu- 
tion of two devices which contained radioactive polonium, its ‘“Static- 
Master” brushes for the removal of static electricity, dust and lint from 
photographic film and other appliances and its “Static-Master” wands or 
probes, for use in connection with the teaching of physics and chemistry 
and in industry for the elimination of static and dust from instruments— 

(a) Represented that polonium was harmless and that its devices could be used 
safely without any danger of harmful effects upon those who might use or 
handle them, through such typical statements in periodicals, circulars, and 
folders as “Static-Master instantly destroys static-surface attraction with 
polonium, a harmless by-product of the Uranium-Radium series” ; 

The facts being that polonium is extremely dangerous if inhaled into the lungs 
or ingested, and the mere touching of polonium by the hands can result in 
contamination and spreading it into the lungs or digestive tract, where 
tobacco smoked or food eaten has been in contact with the hands; 

(bo) Failed to give adequate warning as to the harmful effects which might 
follow the use or handling of the polonium elements contained in its brushes, 
and as to the conditions under which they might be safely used, through 
a diffieult-to-read cautionary statement attached to the brush, or through 
certain matter set forth on the reverse side of a “Certificate” enclosed in the 
shipping carton in which the possibility of poisoning by ingestion or inhala- 
tion of said substance was indicated and warnings as to children and other- 
wise were included; and 

(c) Similarly failed to give such warning, as respects its said probe or wand 
upon which there was no label, legend, or designation of any kind, through 
the inclusion of a cautionary label, similar to that attached to the bottom 
of the brush, upon the inside of the bottom of the plastic container, or, since 
issuance of the complaint, through the inclusion of a cautionary statement 
in the pasteboard carton in which the probe was shipped, containing warn- 
ings as to the danger of radiation from polonium through ingestion or 
inhalation and measures to be taken if accidently touched or handled, and 
as to keeping the device away from children ; 

With tendency and capacity to mislead and ceceive members of the purchasing 
public into the erroneous belief that said devices were safe or would not 


930 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 49 F.T.C. 


cause injury under any circumstances and thereby into the purchase and 
indiscriminate use thereof; and with result of placing in the hands of pur- 
chasers potentially dangerous devices without adequate warning: 

Held, That such acts and practices were all to the prejudice and injury of the 
public, and constituted unfair and deceptive acts and practices in commerce. 

While the inadequate cautionary label on the brush was replaced since the issu- 
ance of the complaint by one with larger type and expanded spacing so that 
it could be read with comparative ease, it was still not distinctive or arrest- 
ing, and like the original cautionary label, was not conspicuously placed 
thereon, was not sufficiently large to attract attention, and did not con- 
stitute a reasonable warning of the potential dangers that might follow the 
use or handling of the device. 


As respects the probe or wand, the use of the same label attached to the bottom 
of the plastic box was even less adequate as a reasonable warning of the 
potential dangers involved, and it was noted that while the largest available 
surface for any cautionary legend on the device was 1 inch x 4 inch in size, 
there appeared to be no reason why the handle of the probe could not be 

_otherwise- attached so as to make available for such a notice the larger top 
flat surface. 


As respects the enclosure in the carton of the cautionary statements or certificates, 
such statements, while of benefit, and especially where, as on the brush, 
there was the statement, ‘‘See Instructions’, such enclosures by themselves 
and in the absence of notice directing attention to their existence were 
inadequate as a warning, since there was no assurance that they would 
accompany either device after it had reached its destination and was 
unpacked for use. 


Before Mr. J. Harl Cox, hearing examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Hahn & Hahn, of Pasadena, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Nuclear Products 
Company, a corporation, hereinafter referred to as respondent, has 
violated the provisions of said Act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

ParacrapH 1. Respondent, Nuclear Products Company, is a corpo- 
ration, organized and doing business under and by virtue of the laws 
of the State of California with its office and principal place of busi- 
ness located at 2150 Newport Boulevard in the city of Costa Mesa, 
California. 
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Respondent is now and for more than one year last past has been 
engaged in the manufacture, sale. and distribution of devices containing 
radioactive material designated “Static-Master” brushes for the re- 
moval of static electricity, dust and lint from photographic film and 
other appliances, and “Static-Master” wands for use in connection with 
the teaching of physics and chemistry. 

Respondent causes and has caused its devices, when sold, to be trans- 
ported from its place of business in Costa Mesa, California, to pur- 
chasers thereof located in various other States of the United States. 
There is now and has been for more than one year last past a course of 
trade by respondent in said devices in commerce between and among 
the various States of the United States. The volume of such trade has 
been and is substantial. 

Par. 2. In the course and conduct of its said business, and for the 
purpose of inducing the purchase of its said devices, in commerce, the 
respondent has made certain representations and ‘statements with re- 
gard to the nature of the active ingredient in its devices by means of 
advertisements inserted in periodicals having a general circulation in 
the various States of the United States and in circulars and folders 
sent to prospective customers throughout the United States. Among 
and typical of such statements and representations are the following: 

Static-Master instantly destroys static surface attraction with polonium a 
harmless by-product of the Uranium-Radium series. 

Par. 3. Through the use of the statements referred to in Paragraph 
Two above, respondent represents that polonium is harmless and that 
respondent’s device can be used safely and is harmless to the user or 
those handling it. 

Par. 4. The aforesaid statements are false, misleading and decep- 
tive. In truth and in fact, polonium is extremely dangerous if inhaled 
into the lungs or ingested. The slightest contamination of the hands 
- by touching polonium might result in a person spreading the contami- 
nation to his digestive tract by smoking or by eating food which has 
been touched by the hand. The representation by respondent that 
polonium is harmless has the tendency and capacity to lead persons into 
the erroneous belief that both the Static-Master brush and wand may 
be dismantled or otherwise misused and the polonium handled without 
injurious effect. Such representation also has the tendency to cause 
persons to become careless and leave the device in places accessible to 
children and uninformed persons who might dismantle these devices, 
come into contact with the polonium and suffer severe injury thereby. 
While respondent attaches a decal to the Static-Master brush warning 
against the danger of coming into contact with the polonium, it is so 
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small and the letters are so indistinct that it does not adequately dis- 
close the danger. No warning whatsoever is placed upon the Static- 
Master wand. 

Par. 5. The representation by respondent in its advertising that the 
polonium in its said devices is harmless and the failure to place a clear 
and conspicuous warning on the devices themselves as to the condi- 
tions under which they may become dangerous has the tendency and 
capacity to mislead and deceive members of the purchasing public into 
the erroneous and mistaken belief that said devices are safe and will 
not cause injury under any condition or circumstance and into the 
the purchase and indiscriminate use of said devices because of such 
erroneous and mistaken belief. As a result, respondent places in the 
hands of the purchasers devices which are potentially dangerous with- 
out any warning or adequate warning of such danger. 

Par. 6. The aforsaid practices of respondent, as herein alleged, are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated September 20, 1952, the 
initial decision in the instant matter of hearing examiner J. Earl Cox, 
as set out as follows, became on that date the decision of the Com- 
mission. 

INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 24, 1952, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Nuclear Products Company, a corporation, charging it with the use 
of unfair and deceptive acts and practices in commerce in violation of 
the provisions of said Act. After respondent filed its answer in this 
proceeding, a stipulation was entered into whereby it was stipulated 
and agreed that a statement of facts signed and executed by counsel for 
respondent and J. W. Brookfield, Jr., counsel supporting the com- 
plaint, may be taken as the facts in this proceeding and in lieu of testi- 
mony in support of and in opposition tothe charges stated in the com- 
plaint and that said statement of facts may serve as the basis for 
findings as to the facts and conclusion based thereon and order dispos- 
ing of the proceeding. Respondent expressly requested the right to file 
proposed findings, conclusion and order. Thereafter, this proceeding 
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regularly came on for final consideration by said Hearing Examiner 
upon the complaint, answer thereto, stipulation and proposed findings, 


i _ conclusions and orders submitted e counsel, oral argument not having 


been requested, said stipulation having eeu approved by the Hearing 
Examiner who, after duly considering the record herein, finds that 
this proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn thereform and order. 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent, Nuclear Products Company, is a cor- 
poration, organized and doing business under and by virtue of the 
laws of the State of California with its office and principal place of 
business located at 2150 Newport Boulevard in the city of Costa Mesa, 
California. 

Respondent is now and for more than one year last past has been 
engaged in the manufacture, sale and distribution of two devices con- 
taining radio-active polonium designated “Static-Master” brushes for 
the removal of static electricity, dust and lint from photographic film 
and other appliances, and “Static-Master” wands or probes for use 
in connection with the teaching of physics and chemistry, and in indus- 
try for the elimination of static and dust from instruments. 

Respondent causes and has caused its devices, when sold, to be trans- 
ported from its place of business in Costa Mesa, California, to pur- 
chasers thereof located in various other States of the United States. 
There is now and has been for more than one year last past a course 
of trade by respondent in said devices in commerce between and 
among the various States of the United States. The volume of such 
trade has been and is substantial. 

Par. 2. In the course and conduct of its said business, and for the 
purpose of inducing the purchase of its said devices, in commerce, 
the, respondent has, until September 1951, made certain representa- 
tions and statements with regard to the nature of the active ingredient 
in its devices by means of advertisements inserted in periodicals hay- 
ing a general circulation in the various States of the United States 
and in circulars and folders sent to prospective customers throughout 
the United States. Among and typical of such statements and repre- 
sentations is the following: 

Static-Master instantly destroys static surface attraction with polonium a 
harmless by-product of the Uranium-Radium series. 

Par. 3. Through the use of the statements referred to in Paragraph 
Two above, respondent represents that polonium is harmless and that 
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respondent’s devices can be used safely without any danger of harmful 
effects upon those who may use or handle them. gris : 
Such representations are false, misleading and deceptive. In truth 


and in fact, polonium is extremely dangerous if inhaled into the lungs _ 


or ingested, and the mere touching of polonium by the hands can 
result in contamination and in the spreading of such contamination 
to the lungs through smoking or to the digestive tract through eating 
where the tobacco smoked or the food eaten has been in contact with 
the hands. The devices are not only useful to adults but they are 
also interesting and attractive to children. Any dismantling or care- 
less use of either device might result in serious injury. It is essen- 
tial, therefore, that each device carry a conspicuous and adequate 
warning notice. 

Par. 4. The Static-Master brush consists of an inch wide brush 
with bristles extending approximately 114 inches beyond the inset 
which is encased in an irregular box-like stainless steel framework 
having unbroken exposed surfaces at the top and bottom and on each 
side. The dimensions of these surfaces are approximately as follows: 
the top is rectangular, 18% inches by 1 inch; the bottom is 114 inches 
by 1 inch; each side is a quadrilateral with a 114 inch base and a 13 
inch top sloping from an end 34 of an inch long to another end 3% 
of an inch in length. The exposed part of the brush handle is of 
wood 814 inches long, 14 of an inch thick, and from % to 34 of an 
inch wide; the polonium foil element, .006 of an inch thick, 14 of an 
inch wide and 1 inch long, faces the brush tip and is recessed 14 of an 
inch behind a three apertured grill. 

The stainless steel framework bears two printed labels. The one 
pasted on the top contains the legend : 


STATIC-MASTER 
Nuclear Products Co. 
Costa Mesa, California, U. S. A. 


The words “Static-Master” appear to be in approximately 8 point 
type, all caps. The remainder of the legend is smaller but easily read- 
able. The other label pasted on the bottom bears the legend: 


CAUTION 


Do not touch radioactive strip (under grid). Keep brush away from children. 
See instructions. 
This Static-Master guaranteed until 


— a = = — — >, 


Prior to the issuance of the complaint in this proceeding this label, 
except for the word “Caution” which might have been in 6 point type, 
was printed in 4 point or smaller type and was set up and spaced so 
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_as to be difficult to read. Since the issuance of the complaint the 
_ size of the printing has been increased to approximately 5 point type 
_ and the spacing expanded so that the label can now be read with com- 
| parative ease although it is still not distinctive or arresting. 

There is no other label, printed matter or legend of any kind upon 
or attached to any other part of the Static-Master brush but there is 
now used by the respondent and enclosed in the shipping carton with 
the brush a certificate which, among other things, indicates the possi- 
_ bility of poisoning by ingestion or inhalation of polonium, and states: 


CERTIFICATE 


All STATICMASTER units released to the publie are hereby certified to be 
safe when used according to instructions printed on the reverse side of this 
~ certificate. 


On the reverse side appears the following: 


CAUTION 


DO NOT take the STATIC-MASTER apart or touch the radio-active strip 
(under the grid). If strip is touched or haudled, wash hands thoroughly before 
eating or smoking. 
| Keep away from children who might chew on or take the brush apart. 
| Polonium, the radioactive substance used in the STATIC-MASTER, is com- 
pletely harmless externally, and the simple precautions are given to avoid the 
possibility of taking the metal internally. 


The Static-Master probe or wand, hereinafter referred to as a probe, 
is a small stainless steel box-like device 1 inch by 1% of an inch by 14 
of an inch, with a stainless steel handle 34, of an inch in diameter 
somewhat flattened at one end and welded lengthwise to the middle of 
the 1 inch by 1% of an inch top surface. The probe, like the stainless 
steel framework of the brush, contains a recessed polonium foil element 
behind a three apertured grill. 

There is no label, designation or legend of any kind upon any part 
of the probe, and as presently constructed, the largest available surface 
for any caution or legend is the 1 inch by 4 of an inch side. There 
appears, however, to be no reason why the handle of the probe cannot 
be attached to an end or to the sides rather than to the top of the 
probe thus making available for a cautionary notice the top flat surface 
which is 1 inch by 14 of an inch. The probe is packaged in a plastic 
container upon the inside of the bottom of which is pasted a caution 
label the same as that attached to the bottom of the brush and described 
above. The probe then is shipped in a pasteboard carton in which, 
since the issuance of the complaint, there has been enclosed a printed 
cautionary notice bearing the following language: 
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CAUTION 


The radiation from polonium is dangerous if the solid material becomes lodged 
in the body by ingestion or inhalation. Protection from the possibilities of 
radiation poisoning is provided in STATICMASTER products as follows: 

The radioactive polonium is made into a foil by sealing it between a silver base 
and a gold covering. The foil is mounted in a stainless steel housing behind a 
grid to prevent physical contact. 

DO NOT take the STATICMASTER apart or touch the radioactive foil under 
the grid. If the foil is accidentally touched or handled, wash hands thoroughly 
before eating or smoking. Keep away from children who might put the Probe 
in their mouth. 

Observance of these simple precautions will permit safe use of this new and 
modern tool for removing static electricity. 


The reverse side of this cautionary notice carries instructions for use 
of the probe. 

The cautionary label used on the Static-Master brush has not been 
and is not now conspicuously placed on said device. It has not been 
and is not now sufficiently large or printed in adequate size type to 
arrest the eye or attract attention and does not constitute a reasonable 
warning of the potential dangers that may follow the use or handling 
of said device. The use of the same label attached to the bottom of the 
plastic box in which the Static-Master probe is packaged is even less 
adequate as a reasonable warning of the potential dangers that may 
follow the use or handling of the probe. 

The enclosure in the shipping carton of the “Caution” or “Certifi- 
cate,” hereinabove described, is of benefit, especially where, as on the 
brush, there is the statement “See instructions,” but by itself and in 
the absence of notice directing attention to its existence, such an en- 
closure is inadequate as a warning. There is no assurance that such 
a notice will be preserved or will accompany either device after it has 
reached its destination and is unpacked for use. 

Par. 5. The representation by respondent that polonium is harmless 
and its failure to give adequate warnings as to the harmful effects 
which may follow the use or handling of the polonium elements con- 
tained in its devices and as to the conditions under which said devices 
may be safely used, has the tendency and capacity to mislead and 
deceive members of the purchasing public into the erroneous and 
mistaken belief that said devices are safe and will not cause injury 
under any condition or circumstance and into the purchase and indis- 
criminatory use of said devices because of such erroneous and mistaken 
belief. As a result respondent has placed and is placing in the hands 


of the purchasers devices which are potentially dangerous without any 
adequate warning of such danger. 
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The aforesaid acts and practices of respondent are all to the preju- 
dice and injury of the public and constitute unfair and deceptive acts 
_ and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Nuclear Products Company, a 
corporation, its officers, agents, representatives and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of devices containing the ele- 
ment polonium as an active ingredient, do forthwith cease and desist 
from: 

1. Representing, directly or by implication, that such devices are 
safe for use, unless it is clearly and conspicuously disclosed, in immedi- 
ate connection with the representation, that the polonium in said 
devices is dangerous to health if inhaled into the lungs or ingested. 

2. Representing, directly or by implication, that polonium is 
harmless. 

3. Offering for sale, selling or distributing such devices unless ade- 
quate cautionary or warning notices are clearly and conspicuously 
impressed or imprinted upon said devices or permanently attached 
thereto, indicating possible harmful effects of ingesting or inhaling 
polonium and directing the user not to touch the polonium element 
and to keep the device away from children; provided, however, that 
such warning or cautionary notices may be condensed if they clearly 
refer to and are amplified by adequate directions for safe use separately 
printed and enclosed in the carton or permanent container in which 
said devices are shipped and kept. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon it of this order file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist [as required by said 
declaratory decision and order of September 20, 1952]. 
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In THE MATTER OF 


BEE JAY PRODUCTS, INC., ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 


VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5736. Complaint, Jan. 25, 1950—Decision, Sept. 29, 1952 


Where two corporations and three officers thereof, engaged in the manufacture 
and interstate sale and distribution of (1) push cards and punchboards, 
which, bearing explanatory legends or space therefor, were designed for 
and used only by ultimate purchasers in combination with other merchandise, 
under plans whereby customers who by chance selected certain specified 
numbers received articles without additional cost at much less than their 
normal retail price; and of (2) jar and spindle games for similar use and 
under similar plans whereby the concealed ticket number entitled the chance 
purchasers thereof to merchandise or nothing— 

Sold and distributed such devices to dealers who incorporated the same in 
assortments of candy, cigarettes, clocks, razors, cosmetics, clothing and other 
articles of merchandise, which were exposed and sold or distributed to 
the purchasing public by means of said devices and in accordance with 
the aforesaid sales plans, by the direct or indirect retail purchasers thereof ; 
and 

Thereby supplied to and placed in the hands of others the means of conducting 
lotteries, games of chance or gift enterprises in the sale or distribution 
of their merchandise, contrary to an established public policy of the United 
States Government, and means for engaging in unfair acts and practices; 

With the result that many members of the public were induced to trade with 
retailers who thus sold or distributed such merchandise ; many retailers were 
induced to deal with suppliers of such products; and gambling among 
members of the public was taught and encouraged : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and constituted unfair acts and practices 
in commerce. 


Before Mr. William L. Pack, hearing examiner. 
Mr. J. W. Brookfield, Jr., for the Commission. 
Mr. F. W. James, of Evanston, Il., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Bee Jay Products, 
Inc., a corporation, and Joseph Berkowitz, Reuben Berkowitz and 
Maurcy M. Ball, individuals and officers of Bee Jay Products, Inc., 
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and Universal Manufacturing Company, Mrs. Anna Berkowitz, Reu- 
| ben Berkowitz and Miss Bertha Berkowitz, individuals and officers 
1 of Universal Manufacturing Company, hereinafter referred to as 
® respondents, have violated the provisions of the said Act, and it 
j) appearing to the Commission that a proceeding by it in regard thereto 
¥ would be in the public interest, hereby issues its complain stating its: 


1 charges in that respect as follows: 


' Paracrapn 1. Respondent Bee Jay Products, Inc., is a coporation: 
“© organized and doing business under and by virtue of the laws of the: 
& State of Illinois, with its office and principal place of business located’ 
' at 63820 South Harvard Street in the city of Chicago, Illinois. Re- 
' spondent Joseph Berkowitz is president. Respondent Reuben Berko- 
| witz is vice-president, and respondent Maurcy M. Ball is secretary 
< of respondent corporation, Bee Jay Products, Inc., and said corpora- 
| tion is owned, dominated, controlled and directed by said individual 
respondents, Joseph Berkowitz, Reuben Berkowitz, and Maurcy M. 
Ball. 

Respondent Universal Manufacturing Company is a corporation 
organized and doing business under and by virtue of the laws of the 
State of Missouri, with its office and principal place of business located 
_ at 405 East 8th Street, in the city of Kansas City, Missouri. Respond- 
ent Mrs. Anna Berkowitz is president, respondent Reuben Berkowitz. 
is vice-president, and respondent Bertha Berkowitz is secretary- 
treasurer of respondent corporation, Universal Manufacturing Com- 
pany, and said corporation is owned, dominated and directed by said 
individual respondents and Joseph Berkowitz. 

All of said respondents have cooperated and acted together in the 
performance of the acts and practices hereinafter alleged. 

Respondents are now and for more than 3 years last past have been 
engaged in the manufacture of devices commonly known as push cards 
and punchboards and jar games and spindle games, and in the sale 
and distribution of said devices to manufacturers of and dealers in 
various articles of merchandise in commerce between and among the 
various States of the United States and in the District of Columbia, 
and to dealers in various articles of merchandise located in the various 
States of the United States and in the District of Columbia. Re- 

spondents cause and have caused said devices when sold to be trans- 
ported from their places of business in the States of Illinois and Mis- 
souri to purchasers thereof at their respective points of location in 
the various States of the United States, other than Illinois and Mis- 
souri, and in the District of Columbia. There is now and has been 
for more than three years last past a course of trade in such devices 


240 FEDERAL TRADE COMMISSION. DECISIONS 
Complaint 49 EF. T.C, 


by said respondents in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their said business as described 
in Paragraph One hereof, respondents sell and distribute, and have 
sold and distributed, to said manufacturers of and dealers in mer- 
chandise, push cards and punchboards so prepared and arranged as to 
involve games of chance, gift enterprises or lottery schemes when used 
in making sales of merchandise to the consuming public. Respond- 
ents sell and distribute, and have sold and distributed many kinds 
of push cards and punchboards, but all of said devices involve the 
same chance or lottery features when used in connection with the sale 
or distribution of merchandise and vary only in detail. 

Many of said push cards and punchboards have printed on the 
faces thereof certain legends or instructions that explain the manner 
in which said devices are to be used or may be used in the sale or 
distribution of various specified articles of merchandise. The prices 
of the sales on said push cards and punchboards vary in accordance 
with the individual device. Each purchaser is entitled to one punch 
or push from the push card or punchboard, and when a push or punch 
is made a disc or printed slip is separated from the push card or 
punchboard and a number is disclosed. The numbers are effectively 
concealed from the purchasers and prospective purchasers until a 
selection has been made and the push or punch completed. Certain 
specified numbers entitle purchasers to designated articles of mer- 
chandise. Persons securing lucky or winning numbers receive articles 
of merchandise without additional cost at prices which are much less 
than the normal retail price of said articles of merchandise. Persons 
who do not secure such lucky or winning numbers receive nothing for 
their money other than the privilege of making a push or punch from 
said card or board. The articles of merchandise are thus distributed 
to the consuming or purchasing public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place in- 
structions or legends which have the same import and meaning as the 
instructions or legends placed by the respondents on said push card 
and punchboard devices first hereinabove described. The only use 
to be made of said push card and punchboard devices, and the only 
manner in which they are used, by the ultimate purchasers thereof, is 
in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance as hereinabove alleged. 


i 
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| The jar games and spindle games sold by respondents in the same 
/manner as the punchboard devices above referred to are operated by 
| purchasers in the same manner as above described except that these 
)) devices consist of jars containing a number of tickets or spindles to 
) which a number of tickets are attached, the tickets being numbered 
1 from one to as many as there are in the jar or attached to the spindle 
and the numbers are concealed from the prospective purchaser until 
i one of the tickets has been selected from the jar or spindle. A label is 
| attached to said jar or spindle stating the winning numbers of the 
merchandise which is given to the persons selecting such numbers. 
_ Sales are made in the same manner as the sales of the punches in the 
| punchboards and the purchasers of the tickets called for by the labels 
i are awarded prizes in the same manner as the purchasers of punches 
_ from the punchboards, and the jar and spindle devices are otherwise 
operated in an entirely similar manner to the operation of the punch- 
( board devices. 

Par. 3. Many persons, firms and corporations who sell and dis- 
| tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
' cosmetics, clothing, and other articles of merchandise in commerce 
_ between and among the various States of the United States and in 
| the District of Columbia, purchase and have purchased respondents’ 
said push card and punchboard devices and jars and spindles and pack 
and assemble, and have packed and assembled, assortments comprised 
_ of various articles of merchandise together with said devices. Retail 
_ dealers who have purchased said assortments either directly or in- 
directly have exposed the same to the purchasing public and have sold 
or distributed said articles of merchandise by means of said push 
cards and punchboards, jars and spindle devices in accordance with 
the sales plan as described in Paragraph Two hereof. Because of the 
element of chance involved in connection with the sale and distribu- 
tion of said merchandise by means of said push cards and punch- 
boards, jars and spindles many members of the purchasing public 
have been induced to trade or deal with retail dealers selling or dis- 
tributing said merchandise by means thereof. As a result thereof 
many retail dealers have been induced to deal with or trade with manu- 
facturers, wholesale dealers and jobbers who sell and distribute said 
merchandise together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal] retail price thereof 
and teaches and encourages gambling among members of the public, 
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all to the injury of the public. The use of said sales plan or methods — 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a prac- 
tice which is contrary to an established public policy of the Govern- — 
ment of the United States and in violation of criminal laws, and con- 
stitutes unfair acts and practices in said commerce. 

The sale or distribution of said push cards and punchboard, jar 
and spindle devices by respondents as hereinabove alleged supplies to 
and places in the hands of others the means of conducting lotteries, 
games of chance or gift enterprises in the sale or distribution of their 
merchandise. The respondents thus supply to, and place in the hands 
of, said persons, firms and corporations the means of, and instru- 
mentalities for, engaging in unfair acts and practices within the intent 
and meaning of the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein- 
above alleged are all to the prejudice and injury of the public and con- 
stitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF 
COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 25, 1950, issued and 
subsequently served its complaint in this proceeding upon the re- 
spondents named in the caption hereof, charging them with the use of 
unfair acts and practices in commerce in violation of the provisions of 
that Act. After the filmg by respondents of an answer to the com- 
plaint, a hearing was held before a hearing examiner of the Commis- 
sion theretofore duly designated by it at which hearing counsel for 
all of the respondents except Maurcy M. Ball and Mrs. Anna Berko- 
witz requested leave to withdraw their answer to the complaint and 
to substitute therefor an answer admitting all of the material allega- 
tions of fact in the complaint and waiving all intervening procedure 
and further hearing as to the facts, the substitute answer reserving, 
however, the right of such respondents to appeal from any decision 
rendered in the proceeding by the hearing examiner and/or the Com- 
mission. The substitute answer was tendered upon condition that the 
initial decision of the hearing examiner in the proceeding be deferred 
until the determination by the Commission of another proceeding, that 
of Superior Products, Docket No. 5561. The request to file such sub- 
stitute answer being granted by the hearing examiner, it was duly re- 
ceived and filed as a part of the record in the proceeding. At the 
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hearing testimony was received with respect to respondents Maurcy 
M. Ball and Mrs. Anna Berkowitz, the two respondents not joining 
' in the substitute answer, and such testimony was duly recorded and 
filed in the office of the Commission. Thereafter, the Commission 
having rendered its final decision in the Superior Products case, the 
hearing examiner, on February 15, 1952, filed his initial decision 


+ herein. 


Within the time permitted by the Commission’s Rules of Practice, 
counsel for all respondents, other than Maurcy M. Ball and Mrs. Anna 
_ Berkowitz, filed with the Commission an appeal from said initial 
_ decision and thereafter this proceeding regularly came on for final 
| consideration by the Commission upon the record herein, including 
_ briefs in support of and in opposition to said appeal (Respondents’ 
- application for oral argument of counsel before the Commission hav- 
ing been denied) ; and the Commission, having issued its order grant- 
ing said appeal in part and denying it in part and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom and its order, the same to be in lieu of the 
initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Bee Jay Products, Inc., is a corporation . 
organized and doing business under and by virtue of the laws of the 
State of Illinois, with its office and principal place of business located 
at 6320 South Harvard Street, Chicago, Illinois. Respondents Joseph 
Berkowitz and Reuben Berkowitz are president and vice president, 
respectively, of the corporation and dominate, control and direct its 
policies and practices. While respondent Maurcy M. Ball was at one 
time secretary and legal counsel and a member of the board of di- 
rectors of the corporation, he severed his connection with it in the 

‘latter part of 1949 and now has no interest in the business other than 
as owner of one share of its capital stock, this one share constituting 
one-half of one percent of the total capital stock of the corporation. 

_ It appears that Ball did not at any time participate in the formulation 

of the policies of the corporation or the directing of its operations 
and practices. Moreover, on the merits of the case, the record fails 
to establish any of the charges in the complaint insofar as Ball is 
concerned. 

Respondent Universal Manufacturing Company is a corporation or- 
ganized and doing business under and by virtue of the laws of the 

State of Missouri, with its office and principal place of business located 
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at 405 East 8th Street, Kansas City, Missouri. Respondents Reuben 
Berkowitz and Bertha Berkowitz are vice-president and secretary- 
treasurer, respectively, of the corporation and, together with re- 
spondent Joseph Berkowitz, dominate, control and direct its policies 
and practices. Respondent Mrs. Anna Berkowitz, who was formerly 
president of the corporation, died on March 2, 1950. 

For the reasons indicated the complaint is being dismissed as to 
respondents Maurcy M. Ball and Mrs. Anna Berkowitz, and the 
term “respondents” as used hereinafter will not include these two 
individuals. 

Respondents have cooperated and acted together in the performance 
of the acts and practices hereinafter set forth. 

Respondents are now, and for more than three years last past have 
been, engaged in the manufacture of devices commonly known as push 
cards and punchboards and jar games and spindle games, and in the 
sale and distribution of such devices to manufacturers of and dealers 
in various articles of merchandise in commerce between and among 
the various States of the United States and in the District of Columbia, 
and to dealers in various articles of merchandise located in the various 
States of the United States and in the District of Columbia. Re- 
spondents cause and have caused their devices, when sold, to be trans- 
ported from their places of business in the States of Illinois and Mis- 
souri to purchasers thereof at their respective points of location in the 
" various States of the United States, other than Illinois and Missouri, 
and in the District of Columbia. There is now and has been for more 
than three years last past a course of trade in such devices by re- 
spondents in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described in 
Paragraph One, respondents sell and distribute, to such manufacturers 
of and dealers in merchandise, push cards and punchboards so pre- 


pared and arranged as to involve games of chance, gift enterprises or. 


lottery schemes when used in making sales of merchandise to the con- 
suming public. Respondents sell and distribute many kinds of push 
cards and punchboards, but all of them involve the same chance or 
lottery features when used in connection with the sale or distribution 
cf merchandise, and vary only in detail. 

Many of the push cards and punchboards have printed on the face 
thereof certain legends or instructions which explain the manner in 
which the devices are to be used or may be used in the sale or distri- 
bution of various specified articles of merchandise. The prices of the 
sales on the push cards and punchboards vary in accordance with the 
individual device. Each purchaser is entitled to one push or punch 
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i _ from the push card or punchboard, and when a push or punch is made 


a disc or printed slip is separated from the push card or punchboard 
and a number is disclosed. The numbers are effectively concealed 
from purchasers and prospective purchasers until a selection has been 
-made and the push or punch completed. Certain specified numbers , 
entitle purchasers to designated articles of merchandise. Persons se- 
curing lucky or winning numbers receive articles of merchandise with- 
out additional cost at prices which are much less than the normal 
retail price of the articles. Persons who do not secure such lucky or 
winning numbers receive nothing for their money other than the privi- 
lege of making a push or punch from the card or board. The articles 
of merchandise are thus distributed to the consuming or purchasing 
public wholly by lot or chance. 

Others of the push cards and punchboards have no instructions or 
legends thereon but have blank spaces provided therefor. On those 
push cards and punchboards the purchasers thereof place instructions 
or legends which have the same import and meaning as the instructions 
_ or legends placed by respondents on the push cards and punchboards 
first described. The only use to be made of such push card and punch- 
board devices, and the only manner in which they are used, by the ulti- 
mate purchasers thereof, is in combination with other merchandise so 
as to enable such ultimate purchasers to sell or distribute such other 
merchandise by means of lot or chance as hereinabove set forth. 

The jar games and spindle games sold by respondents are operated 
by purchasers in the same manner as above described except that 
these devices consist of jars containing a number of tickets, or spindles 
to which a number of tickets are attached, the tickets being numbered 
from one to as many as there are in the jar or attached to the spindle, 
and the numbers are concealed from the prospective purchaser until 
the ticket has been selected from the jar or spindle. A label is attached 
to the jar or spindle stating the winning numbers of the merchandise 
which is given to the persons selecting such numbers. Sales are made 
in the same manner as the sales of the punches on the punchboards, 
and the purchasers of the tickets called for by the labels are awarded 
prizes in the same manner as the purchasers of punches from the 
punchboards, and the jar and spindle devices are otherwise operated 
in a manner similar to the operation of the punchboard devices. 

Par. 3. Many persons, firms and corporations who sell and dis- 
tribute candy, cigarettes, clocks, razors, cosmetics, clothing, and other 
articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia, purchase 
respondents’ push cards, punchboards, jars and spindles and pack 
and assemble assortments comprised of various articles of merchan- 
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dise together with such devices. Retail dealers who have purchased 
such assortments either directly or indirectly have exposed them te 
the purchasing public and have sold or distributed such articles of 
merchandise by means of such push card, punchboard, jar and spindle 
devices in accordance with the sales plan as described in Paragraph 
Two. Because of the element of chance involved in the sale and dis- 
tribution of such merchandise by means of such devices, many mem- 
bers of the purchasing public have been induced to trade or deal with 
retail dealers selling or distributing such merchandise by means 
thereof. As a result many retail dealers have been induced to deal 


with manufacturers, wholesale dealers and jobbers who sell and is 


tribute such merchandise together with such devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of such devices in the manner above described involves a game 
of chance or the sale of a chance to procure articles of merchandise 
at prices much less than the normal retail price thereof, and teaches 
and encourages gambling among members of the public. The use 
of such sales plan or method in the sale of merchandise and the sale 
of merchandise by and through the use thereof is a practice which 
is contrary to an established public policy of the Government of the 
United States. 

The sale or distribution of such push card, punchboard, jar and 
spindle devices by respondents as hereinabove set forth supples to 
and places in the hands of others the means of conducting lotteries, 
games of chance or gift enterprises in the sale or distribution of 
their merchandise. Respondents thus supply to and place in the 
hands of such persons, firms and corporations the means and instru- 
mentalities for engaging in unfair acts and practices within the intent 
and meaning of the Federal Trade Commission Act. 


CONCLUSION 


The acts and practices of respondents as hereinabove set out are 
all to the prejudice of the public and constitute unfair acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER 


It is ordered, That respondents Bee Jay Products, Inc., a corpora- 
tion, and Universal Manufacturing Company, a corporation, and 
their respective officers, and Joseph Berkowitz, Reuben Berkowitz and 
Bertha Berkowitz, individually and as officers of either or both of 
said corporations, and their respective agents, representatives and 
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employees, directly or through any corporate or other device, do 
© forthwith cease and desist from: 

_ Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, push cards, punchboards, jar 
* games, spindle games, or other lottery devices which are to be used 
or which, due to their design, are suitable for use in the sale or dis- 
tribution of merchandise to the public by means of a game of chance, 
_ gift enterprise, or lottery scheme. 

It is further ordered, That respondents Bee Jay Products, Inc., 
_ Universal Manufacturing Company, Joseph Berkowitz, Reuben Berko- 
/ witz and Bertha Berkowitz shall, within sixty (60) days after service 
/ upon them of this order, file with the Commission a report in writing 

_ setting forth in detail the manner and form in which they have com- 
plied with this order. 
| It is further ordered, That the complaint be, and it hereby is, dis- 

missed as to respondents Mrs. Anna Berkowitz, deceased, and Maurcy 
| M. Ball. , 
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In THE Marrer oF 
FRED SCHAMBACH 


COMPLAINT, FINDINGS, ORDER, AND DISSENTING OPINION IN REGARD TO 
THE ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED 
SEPT. 26, 1914 


Docket 5405. Complaint, Nov. 27, 1945—Decision, Sept. 30, 1952 


Where an individual engaged in the interstate sale and distribution of musical 
vanity chests; among other merchandise— 

(a) Distributed to prospective purchasers form letters, together with adver- 
tisements depicting the merchandise involved, order blanks and push cards 
for use in the resale thereof by lot or chance under a plan whereby persons 
selecting by chance from 75 feminine names displayed on card the name 
concealed under the card’s master seal became entitled to a musical vanity 
chest ; those selecting four specified numbers concealed within the card’s tabs 
received manicure kits; amount paid by customers for their chances was 
Similarly determined by the numbers revealed; and purchaser-operator of 
the card and scheme, upon remittance of the money thus collected, was free 
to keep for himself a second musical chest included with the other mer- 
chandise sent him for distribution to the winners; and 

‘Thereby Supplied to and placed in the hands of purchasers the means of con- 
ducting lotteries or games of chance in the distribution and resale of his 
merchandise; Z 

(0) Stated in certain of said form letters that the list price of the musical 
vanity chests was $15, and in others made such statements as “Upon re- 
ceipt of your order this musica‘ treasure, (which cannot be bought any- 
where for less than $20) is yours’; notwithstanding the fact that he was 

_ Selling said products directly to the public for $13.50; and 

(c) Represented that if the chest were ordered “within 15 days”, there would be 
included ‘an additional Free Surprise Gift, an article you will be glad to 
have”; the facts being the so-called free gift consisted of an inexpensive 
item such as a manicure kit, which was always sent to each purchaser of 
his combination offer of two musical vanity chests and four manicure kits 
for $29.80 regardless of when his order was received ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true and thereby induce its purchase of his said merchandise: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and constituted unfair acts and practices 
in commerce. 


Commissioner Carretta, in a dissenting opinion in which Commissioner Mason 
joins, while agreeing that “respondent should be prohibited from using the 
word ‘free’ under the circumstances of this case”, did “not feel that it is 
necessary in the public interest to limit so categorically the use of the word 
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‘free’ as included in Paragraph 4” of the Commission’s order in the instant 
matter, for the reasons there set forth, suggests a form that, in his opinion, 
the prohibition as to this matter might well take, and, among other things, 
quotes in support of his position from the brief filed in behalf of the Com- 
' Inission in 1937, under the signature of the then Solicitor General, now Mr. 
Justice, Stanley Reed, and the then Assistant Attorney General, now Mr. 
Justice, Robert H. Jackson in the Standard Education case, 802 U. S. 112. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Nash & Donnelly, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 

) and by virtue of the authority vested in it by said Act, the Federal 
) Trade Commission, having reason to believe that Fred Schambach, 
| an individual, hereinafter referred to as the respondent, has violated 
the provisions of said Act, and it appearing to the Commission that 
) a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 
— Paracrary 1. Respondent Fred Schambach is an individual, with 
his office and principal place of business located at 110 West 42nd 
Street, New York, New York. Respondent is now, and for more than 
six month last past has been, engaged in the sale and distribution 
| of musical vanity chests, toiletries, fountain pens and other articles 
' of merchandise, and has caused said merchandise, when sold, to be 
_ transported from his said place of business in the city of New York, 
to purchasers thereof at their respective points of location in the 
' various States of the United States other than New York, and in 
the District of Columbia. There is now, and has been for more than 
six months last past a course of trade by respondent in such mer- 
_chandise in commerce between and among the various States of the 
United States and in the District of Columbia. 

In the course and conduct of his business, respondent is, and has 
been, in substantial competition with other individuals and with cor- 
porations and partnerships engaged in the sale and distribution of 
Jike or similar articles of merchandise in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of his business, as described in 
Paragraph One hereof, respondent, in soliciting the sale of, and in 
selling and distributing his said merchandise, furnishes and has fur- 
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nished various plans of merchandising which involve the operation 
of games of chance, gift enterprises or lottery schemes when said 
merchandise is offered for sale, sold, and distributed to the purchas- 
ing public. The method or sales plan adopted and used by respondent 
is substantially as follows: 

Respondent distributes, and has distributed, to operators and to 
members of the public, certain literature and instructions including, 
among other things, push cards, order blanks, illustrations of his 
said merchandise, and a circular letter explaining respondent’s plan 
of selling merchandise and of allotting it as premiums or prizes to 
the operators of said push cards and to the purchasing and consuming 
public. 

One of respondent’s said push cards bears seventy-six feminine 
names with the same names printed on the back thereof for writing 
in the name of the customer opposite the feminine name selected. 
Said push card has seventy-six partially perforated discs; each of 
said discs bear the word “Push” and each disc also is printed in an 
individual frame labeled with one of the feminine names appearing 
on the list on the back of said cards. Concealed within each disc is 
a number which is disclosed only when the disc is pushed or separated 
from said card. The push card also has a large master seal, and 
concealed within said master seal is one of the feminine names ap- 
pearing in the frames with the individual small discs, The person 
selecting the feminine name corresponding to the one under the 
master seal receives one of the musical vanity boxes as a prize. The 
push card bears the following legend or instructions : 


MUSICAL VANITY CHEST 
Lift the Lid and Hear it Play 


Name under Seal receives 
MUSICAL Vanity CHEST 
Attractively Packed with Toiletries 


le to 35ec—NO HIGHER 
Nos. 1 to 35, Pay What you Draw 
Nos. Over 35, Pay only 35ce. 


Sales of respondent’s merchandise by means of said push cards 
are made in accordance with the above described legend or instruc- 
tions. Said prizes or premiums are allotted to the customers or 
purchasers in accordance with the above described legend or in- 
structions. Whether a purchaser receives an article of merchan- 
dise or nothing for the amount of money paid, and the amount to 
be paid for the merchandise or the chance to receive the merchan- 
dise, are thus determined wholly by lot or chance. 
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_ Respondent furnishes and has furnished various other push cards 


accompanied by order blanks, instructions and other printed matter 


for use in the sale and distribution of his merchandise by means of 


» a game of chance, gift enterprise or lottery scheme. The sales plan 


or method involved in the sale of all of said merchandise by means 
of said other push cards is the same as that hereinabove described, 
varying only in detail. 

_ Par. 3. The persons to whom respondent furnishes, and has 
furnished, the said push cards, used the same in purchasing, selling 
and distributing respondent’s merchandise in accordance with the 
aforesaid sales plan. Respondent thus supplies to, and places in the 
hands of, others the means of conducting lotteries in the sale of his 
merchandise in accordance with the sales plan hereinabove set forth. 
The use by respondent of said sales plan or method in the sale of 
his merchandise and the sale of said merchandise by and through 
the use thereof and by the aid of said sales plan or method is a 
practice which is contrary to an established public policy of the 
Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged, involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much 
less than the normal retail price thereof. Many persons, firms and 
corporations who sell or distribute merchandise in competition with 
the respondent, as above alleged, are unwilling to adopt and use said 
method or any method involving a game of chance or the sale of a 
chance to win something by chance, or any other method that is con- 
trary to public policy, and such competitors refrain therefrom. Many 
persons are attracted by said sales plan or method employed by re- 
spondent in the sale and distribution of his merchandise and the ele- 
ment of chance involved therein, and therepy are induced to buy and 
sell respondent’s merchandise in preference to merchandise. offered 
for sale and sold by competitors of respondent who do not use the 
same or an equivalent method. The use of said method by respond- 
ent, because of said game of chance, has a tendency and capacity to 
unfairly divert substantial trade in commerce between and among the 
various States of the United States and in the District of Columbia 
to respondent from his said competitors who do not use the same or 
an equivalent method. 

Par. 5. In literature distributed to the purchasing public by means 
of the United States mails, respondent makes the following repre- 
sentations: 

Additional surprise gift. 
Free surprise gift. 
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thereby representing that the article referred to is given free or with- 
out cost to the recipient thereof. In truth and in fact, respondent gives 
no merchandise free or unconditional and the so-called “free surprise 
gift” is given only as compensation to the operators of respondent’s 
sales plan and is not given without cost or without the rendering of 
service. Respondent also caused to be published in its circulars dis- 
tributed to the purchasing public the statement: “List price $15” and 
“List price $20”, referring to its musical vanity chests, thereby repre- 
senting that these chests have a retail value of $15 and $20. In truth 
and in fact, the chests do not have a normal retail value of $15 and $20 
and the so-called list price of $15 and $20 is a fictitious and exagger- 
ated price. 

Par. 6. The use by the respondent of the foregoing false, mislead- 
ing and deceptive statements has a tendency and capacity to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said statements and repre- 
sentations are true and that said articles of merchandise are given 
without cost or free, and to induce a substantial portion of the pur- 
chasing public, because of such erroneous and mistaken belief, to pur- 
chase said merchandise. 

Par. 7. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act 


Rerort, Finprnes as tro THE Facts, AND OrpEr 


Pursuant. to the provisions of the Federal Trade Commission Act, — 


the Federal Trade Commission, on November 27, 1945, issued and 
subsequently served its complaint in this proceeding upon the re- 
spondent, Fred Schambach, charging him with unfair methods of 
competition in commerce and unfair acts and practices in commerce 
in violation of the provisions of that Act. No answer was filed to said 
complaint. Testimony and other evidence in support of the complaint 
were then introduced before a hearing examiner of the Commission, 
theretofore duly designated by it, and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding came on for final consideration by the 
Commission on the complaint, testimony and other evidence, recom- 
mended decision of the hearing examiner and brief in support of the 
complaint (no brief having been filed by respondent and oral argu- 
ment not having been requested) ; and the Commission, having duly 
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considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary I. Respondent Fred Schambach is an individual, with 
his office and principal place of business located at 110 West 42nd 
Street, New York, New York. Respondent has been engaged for sev- 
eral years in the sale and distribution of various articles of merchandise 
including musical vanity chests. Respondent has caused said mer- 
chandise, when sold, to be transported from his said place of business 
in the City of New York to purchasers thereof at their respective 
points of location in the various States of the United States other 
than New York. There has been a course of trade by respondent in 
such merchandise in commerce between and among the various States 
of the United States. 

Par. 2. In the course and conduct of his said business of selling 
merchandise in commerce, respondent mailed to prospective pur- 
chasers throughout the United States push cards designed for use 
in the resale of said merchandise, together with a form letter contain- 
ing instructions for their use, advertisements containing illustrations 
of said merchandise, and order blanks. One such form letter urged 
the recipient to sell the chances on the enclosed push card to his 
friends. After completing the sale of the chances, the letter in- 
structed him to send the enclosed order blank to respondent and thus 
purchase two musical vanity chests and four utility manicure kits at 
a cost of $29.80. One of the musical vanity chests and the four mani- 
cure kits so purchased were to be distributed to the persons making 
the winning punches in accordance with the instructions on the push 
card. The purchaser could then retain the remaining musical vanity 
chest at no cost to himself, the proceeds from the sale of chances on 
the push card being sufficient to cover the purchase price of the mer- 
chandise from respondent. 

Par. 3. One of the push cards so mailed out by respondent carried 
the following legend and instructions: 


MUSICAL VANITY CHEST 
Lift the Lid and Hear it Play 


Name Under Seal Receives 
MUSICAL VANITY CHEST 
Attractively Packed with Toiletries 


260133—55——20 
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Nos. 15—30—45—60 Each Receive 
A UTILITY MANICURE KIT 
1¢ to 35¢—No Higher 
Nos. 1 to 35, Pay what you draw 
Nos. over 35, Pay only 35¢ 


Said card contained seventy-five squares in each of which was 
printed a different feminine name. Under each name was inset a 
small round detachable dise. Concealed within each disc was a 
number which was disclosed only when the disc was separated from: 
the card. The card also had a large master seal which concealed 
one of the feminine names appearing on the card. On the reverse 
side of the card was another list of the feminine names. A pur- 
chaser of a chance selected a name and pushed out the adjoining disc. 
He then wrote his name on the reverse side of the card opposite the 
name he selected. The amount he paid for the chance was deter- 
mined by the number concealed under the dise he punched out. If 
that number was either 15, 30, 45 or 60, he won one of the utility 
manicure kits. After all of the punches had been sold, the musical 
vanity chest was received by the person who had selected the name 
concealed under the large seal. Whether a purchaser of a chance 
received one of the articles of merchandise or received nothing for 
the amount. paid, and the amount he paid for the chance itself, were 
both determined purely by lot or chance. 

Respondent’s practice was to make a mailing of such push cards 
and literature from two to three times a year. The number of letters 
in each mailing varied from ten to fifty thousand. Orders for such 
merchandise were received from approximately one per cent of the 
persons to whom such mailings were made. Respondent’s gross 
income from sales of such merchandise was approximately $200,000 
in the year 1945. 

Par. 4. Respondent, in the manner above described, supplied to 
and placed in the hands of purchasers of his merchandise the means 
of conducting lotteries or games’ of chance in connection with the 
resale or distribution of such merchandise. The sale of merchandise 
by and through such means is a practice which is in contravention 
of an established public policy of the Government of the United States 
and this respondent, through the supplying of such means, in com- 
merce, assisted and participated in the violation of such policy. 

Par. 5. The form letters mailed out by respondent in the manner 
above described contained the following statement : 


If we receive your order within 15 days, we will include an additional Free 
Surprise Gift, an article you will be glad to have. 
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Certain of said letters contained statements that the list price of 
the musical vanity chests was $15.00. Others stated: 

Upon receipt of your order this musical treasure, (which cannot be bought 
anywhere for less than $20.00), is yours. ; 

_ By such statements respondent represented that by so ordering the 
purchaser would receive something free, and that the musical vanity 
chests could not be purchased anywhere at retail for less than $15.00 
or $20.00. - 

_ Par. 6. In fact the so-called free gift was not free. It consisted’ 
of an inexpensive item of merchandise such as a manicure kit, which 
was given only upon the purchase of respondent’s combination offer 
of two musical vanity chests and four manicure kits for $29.80. Said 
“free” gift was always sent to each purchaser of said merchandise 
regardless of when his order was received. 

Also respondent’s representations that his musical vanity chests 
could not be purchased anywhere at retail for less than $15.00 or 
#20.00 are false. During the same period of time respondent was 
mailing out said statements, he was also selling said musical vanity 
chests directly to the public for $13.50. 

Par. 7. The use by respondent of the foregoing false, misleading 
and deceptive statements had a tendency and capacity to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that said statements and representa- 
tions were true and to induce a substantial portion of the purchasing 
public to purchase said merchandise because of such erroneous and 
mistaken belief. 

CONCLUSION 


The acts and practices of respondent, as herein found, were all to 
the prejudice and injury of the public and constituted unfair acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


1 oF ae: 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, testimony and other 
evidence and the recommended decision of the hearing examiner; 
and the Commission having made its findings as to the facts and 
conclusion that respondent has violated the provisions of the Federal 
Trade Commission Act: 

It ts ordered, That the respondent Fred Schambach, an individual, 
his agents, representatives and employees, directly or through any 
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corporate or other device, in connection with the offering for sale, sale 
or distribution of merchandise in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Supplying to or placing in the hands of others push cards or 
other lottery devices, either with other merchandise or separately, 
which said push cards or other lottery devices are to be used, or which 
due to their design, are suitable for use in the sale or distribution of 
said merchandise to the public. 

2. Selling or otherwise disposing of, any merchandise by means of 
a game of chance, gift enterprise or lottery scheme. 

3. Representing, directly or by implication, that any of said mer- 
chandise has a retail or list price in excess of the actual price at which 
such merchandise ordinarily is sold to consumers. 

4. Using the word “free,” or any other word or words of similar 
import or meaning, in advertising to designate or refer to any article 
* of merchandise which is not in fact a gift or gratuity or is not given 
without requiring the purchase of other merchandise or the perform- 
ance of some service inuring, directly or indirectly, to the benefit of 
the respondent. 

It is further ordered, That respondent Fred Schambach, an indi- 
vidual, shall, within sixty (60) days after service upon him of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which he has complied with this order. 

Commissioners Mason and Carretta dissenting. 


DISSENTING OPINION OF COMMISSIONER ALBERT A. CARRETTA 


In view of the fact that the record in this case was closed prior to 
my appointment to the Federal Trade Commission, I want to state at 
the outset that this dissenting opinion is based upon a careful reading 
of the complete record herein. 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 27, 1945, issued and 
subsequently served its complaint in this proceeding upon the respond- 
ent, Fred Schambach, charging him with unfair methods of com- 
petition in commerce, and with unfair and deceptive acts and prac- 
tices in commerce, in violation of the provisions of that Act. 

The respondent offered various articles of merchandise for sale to 
the public. In the course and conduct of his business, he sometimes 
sold said articles directly to a certain line of accounts in the usual 
manner. However, it appears from the record that this respondent 
distributed most of his merchandise to the public through the use of 
“push cards,” a form of lottery. There was no question raised in this 
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proceeding concerning respondent’s sales made in the usual manner. 
If any unfair methods of competition, or if any unfair and deceptive 
acts and practices were engaged in by the respondent, they were in 
connection with his distribution of articles of merchandise via the 
“push card” lottery method. Let us, therefore, examine in some 
detail his method of operation. Incidentally, there is no doubt that 
this respondent was engaged “in commerce” as that term is defined in 
the Federal Trade Commission Act. 

Mr. Schambach operated out of New York City. He assembled 
music boxes and offered for sale and sold or distributed them through 
direct mail advertising. His mailing lists were obtained in different 
ways ranging from telephone book listings to the purchase of lists 
from mail order houses. Two or three times a year, respondent mailed 
his literature and “‘push cards” to from 10,000 to 50,000 addressees per 
mailing. Orders for merchandise were received from approximately — 
1 percent of those addressed. 

The initial mailing to an addressee usually consisted of: (1) a form 
letter outlining respondent’s plan and showing photographic repro- 
ductions of the “Musical Vanity Chest”; (2) a “sales card” which 
has heretofore been referred to as push card; (3) a circular entitled 
either “A Musical Treasure” or “Musical Vanity Chest”; (4) an order 
blank; and (5) a business reply envelope addressed to Fred Scham- 
bach. 

Now let us look at one of the form letters referred to above. The 
second paragraph reads as follows: 

With very little effort and no cost to you, YOU TOO can own this dazzling, 
beautiful two tune musical treasure vanity and jewelry chest, fitted with excellent 
perfumes and toiletries, resting on a platform, gorgeously draped with rich 
colorful silk rayon. 

The sworn testimony of Mr. Schambach who signed the form letter 
containing the above-quoted paragraph and who testified at the hear- 
ing held in this matter, was that the “dazzling, beautiful two tune 
musical treasure vanity and jewelry chest” referred to cost him $7.00. 
He also testified that the “excellent perfumes and toiletries” contained 
in such chest cost him 62 or 68 cents. 

Another paragraph in said form letter reads as follows: 

Selling the enclosed sales card is not only amusing, but it affords you the 
opportunity of owning this musical beauty, without cost. 

Then, after describing the manner in which the sales card is intended 
to be used, the respondent states in the same form letter : 


After completing sales card, kindly use the enclosed order blank and send in 
the full amount ($29.80) * * * and we will ship you via Railway Express pre- 
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paid two (2 tune) Musical Chests and four Utility Manicure Kits (consolation 
awards). 

“We should now determine whether the sale of the chances on the 
“sales card” actually afforded the seller the opportunity of owning this 
musical beauty, without cost. The card which accompanied this form 
letter contained one hundred squares, in each of which was printed a 
different feminine name. Under each name was inset a small round 
detachable disc. Concealed within each dise was a number which de- 
termined the amount of money to be paid by the purchaser of the 
chance. Those purchasers punching out numbers 11 to 20, inclusive, 
were not required to pay anything for their chance. All others were 
required to pay the same number of cents as the number drawn, except 
that no one would be required to pay more than 35¢. Thus, it is a 
simple matter to compute the total which would be collected by a seller 
of one of these cards if he followed the instructions printed on the 
card. He would collect $27.50. The amount which the seller of the 
card was asked to remit to the respondent was $29.80, a difference of 
$2.30. Yet the respondent advised his customers that they could own 
the musical chest without cost. 

This same form letter also contains the following paragraph: 

Today is the day! Do it now! Upon receipt of your order this Musical 
Treasure (which cannot be bought anywhere for less than $20.00) is yours. 

Although the letter states that this musical treasure cannot be bought 
anywhere for less than $20.00, the respondent, Fred Schambach, testi- 
fied at the hearing held in this matter that he sold this same musical 
chest directly, without inclosing any literature, for $13.50. 

Now with respect to the “Free Surprise Gift” offered by the respond- 
ent. A footnote to the form letter accompanying that card reads as 
follows: 

Iff we receive your order within 15 days, we will include an additional Free 
Surprise Gift, an article you will be glad to have. 

The order, of course, would have to be accompanied by $29.80 or a 
$10.00 deposit with a balance of $19.80 being paid at the time of de- 
livery of the merchandise. As set forth in the form letter, the pur- 
chaser would receive for his $29.80, two (2 tune) musical chests and 
four utility manicure kits, which latter kits were intended to be used . 
as consolation awards for those purchasers of chances who pushed out 
numbers 40, 50, 60 and 70. As stated above, there was testimony that 
the 2-tune musical chests were sold at times by the respondent for 
$18.50 each. These two items, therefore, had an established value of 
$27.00. Mr. Schambach further testified that the utility manicure kits 
had a normal retail value of from 75¢ to $1.00 each. Assuming that 
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these manicure kits were valued at only 75¢ each, the four would have 
a total value of $3.00. This amount, plus the $27.00, gives. us a total 


established money value for the two 2-tune musical treasures and the 


four utility manicure kits of $30.00. Summing this up, we come to 
the conclusion that the purchaser from Schambach would collect a 
total of $27.50 from the sale of the chances; he would pay Schambach 
$29.80 for merchandise which had a total value of approximately 
$30.00. The purchaser of the merchandise would be paying to Scham- 
bach $2.30 more than he collected from the sale of chances, but he 
would be receiving merchandise from Schambach having a value of 


20¢ in excess of the amount he paid for such merchandise. Conse- 


quently, the purchaser would be out of pocket the net amount of $2.10. 
As mentioned above, if the purchaser’s order was returned within 15 
days, the purchaser was promised a “Free Surprise Gift” (as a matter 
of fact, the record discloses that the respondent Schambach forwarded 
this Free Surprise Gift to his customers whether or not they returned 
their orders to him within the 15-day period). The record indicates 
that “for the most part” these Free Surprise Gifts consisted of “a 
little more elaborate manicure kit than the ones” enclosed with the 
musical chests. Since such latter manicure kits were said by the re- 
spondent to have a normal retail value of from 75¢ to $1.00, it would 
appear that a very liberal value of this more elaborate manicure kit 
which was given to respondent’s customers as a Free Surprise Gift 


-would be $2.00. But the purchaser, having already paid the respond- 


ent the net figure of $2.10 over and above the amount collected by him 
from the sale of chances, it can hardly be said that the respondent was 
giving his customers any “free” gift at all. 

The foregoing quotations and the procedure to be followed in 
using the “sales card” were taken from one particular form letter. 
The record in this case also includes another form letter used by 
respondent in merchandising his products, which had as an enclosure 
a 75-square push card instead of the 100-square push card described 
above. The amount which was to be remitted to respondent in con- 
nection with the 75-square push card was $24.90. The actual amount 
which the seller of such card would collect from the sale of chances 
on such card would amount to $20.30. The seller of the card would 
thus have to pay out of his pocket $4.60 over and above the amount 
which he collected from the sale of chances. No mention was made 
in this form letter of the fact that the seller would have to remit an 
amount. greater than that actually collected. Yet the respondent 
stated therein that such seller would be “earning” a musical chest. 
Respondent made the same “Free Surprise Gift” offer in this second 
form letter as was made in the form letter used in connection with 
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the 100-square push card, and, for the same reasons as set forth 
above, such “free” gift was not in fact a “free” gift at all. 

There is no doubt in my mind that the respondent, Fred Scham- 
bach, should be ordered to cease and desist from selling merchandise 
through the use of games of chance or lottery schemes. That this 
practice is contrary to established public policy of the Government 
of the United States and that this practice is an unfair method of 
competition is well settled. Further, there is ample evidence in the 
record that by reason of the deception used by this respondent in 
the literature circulated by him to thousands of people throughout 
the United States, he has been engaged in a deceptive act in commerce 
in violation of section 5 of the Federal Trade Commission Act. 

I also agree that the respondent should be ordered to cease and 
desist from representing that any of his merchandise has a retail 
price in excess of the actual price at which such merchandise is 
sold by him to other customers. 

However, I cannot agree with the inhibition contained in Para- 
graph Four of the “Order to Cease and Desist” issued by the Com- 
mission herein, which orders the respondent to cease and desist from: 

“Using the word ‘free,’ or any other word or words of similar 
import or meaning, in advertising to designate or refer to any article 
of merchandise which is not in fact a gift or gratuity or is not given 
without requiring the purchase of other merchandise or the perform- 
ance of some service inuring, directly or indirectly, to the benefit 
of the respondent.” 

I agree that the respondent should be prohibited from using the 
word “free” under the circumstances of this case, but I do not feel 
that it is necessary in the public interest to limit so categorically the 
use of the word “free” as included in Paragraph Four of the order 
of the Commission. In my opinion, where advertisements or offers 
pertaining to “free” goods clearly and conspicuously set. forth the 
terms and conditions under which the free goods may be secured; 
where the free goods are not distributed by lot or chance; where 
there is no deception or probability of deception through fictitious 
price marking of the goods sold, or through the substitution of in- 
ferior merchandise or otherwise, the free goods offer does not. consti- 
tute an unfair method of competition or an unfair or deceptive act 
or practice. In the subject case, the free goods were not only offered 
in connection with a distribution thereof by lot or chance, but they 
were in effect paid for by the customer. 

Based upon the facts in this case, the respondent might well be 
ordered to cease and desist from: 
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Using the word “free” or any other word or words of similar import 
or meaning in advertising or in offers to the public 

(a) when such word is used in connection with the distribution of 
merchandise by lot or chance; 

(b) when all of the conditions, obligations, or other prerequisites 


+ to its receipt and retention by the offeree are not so clearly and con- 


spicuously explained or set forth as to leave no reasonable probability 
that the terms of the offer would be misunderstood; ; 

(c) when there is an additional cost over and above the ordinary 
and usual price of the merchandise required to be purchased, or in- 
_ferior merchandise has been substituted for that ordinarily and cus- 
tomarily sold at the designated price involved in the transaction; or 

(d) when the price charged for the merchandise required to be 
purchased is not the samé as that ordinarily and customarily charged 
for such merchandise but includes an additional hidden charge for 
the “free” article. 

The word “Free” is susceptible of application according to either 
semantics or sense. In one sense nothing under the sun is “free”; 
certainly very few would pay to advertise anything that is really 
free in accordance with the present policy of the Commission. 

In my opinion, what we should do is to put only such limitation on 
the use of the word “Free” as may be necessary to prevent its decep- 
tive use. 

In my consideration of this matter, I have read with interest the 
brief filed in behalf of the Federal Trade Commission in the Supreme 
Court of the United States in September 1937 in the matter of Federal 
Trade Commission v. Standard Education Society. Among other 
things, the Federal Trade Commission in that brief stated: 

“Genuine offers to give something away free of charge in order to 
induce a person to buy something else are not unfair. It is a common- 
place that persons may be induced to buy if they think they are get- 
ting a bargain. An opportunity to receive something free in addition 
to the article paid for is a powerful incentive to purchase. If a mer- 
chant thinks that his business will be benefitted by the distribution 
of gifts, prizes, or premiums to his customers, that is his affair. His 
customers may gain by his apparent generosity. They cannot lose, 
and they are not deceived. They know that the purpose of the gift 
is to induce them to purchase another article, and they assume that 
the donor expects ultimately to recover the cost of the gift in increased 
returns from sales.” 

In a footnote to this paragraph, the brief contains the following 


language: 
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“Tt is true that the cost of the premium is borne by the manufac- 
turer or seller, and that this cost must eventually be recovered in the 
price of the product sold if the business is to operate at a profit. But 
if the regular price of the article sold without the premium is the 
same as the price with the premium the premium does not cost the 
customer anything. It is FREE TO HIM regardless of whether or 
not it is ultimately included in the purchase price, and he does not 
care whether the manufacturer or dealer makes sufficient profit on 
the sale to cover the cost of the premium, whether the cost is termed 
as an advertising expense, or whether it causes the manufacturer or 
dealer to operate at a loss.” (Emphasis of words FREE TO HIM 
was included in footnote of brief.) 

The brief also contains the following paragraph : 

“When such an offer of a gift is made, the customer understands 
from the use of the word ‘gift’ that an article is to be received with- 
out payment being made for it. If he is told that it is to be received 
‘Free of Charge’ if another article is purchased, the word ‘free’ causes 
him to understand that he is paying nothing for that article and only 
the usual price for the other. If this is not the true situation, there 
is no free offer and a customer is misled by the Hep Ea raeubion that he 
is to be given something free of charge.’ 

The above quotations from a brief filed in behalf of the Federal 
Trade Commission are most interesting, especially in view of the fact 
that the brief was signed in 1937 by Stanley Reed, then Solicitor 
General, and by Robert H. Jackson, then Assistant Attorney General. 
The thoughts of these two eminent lawyers and jurists who now sit 
on the Supreme Court of the United States should be given consider- 
able weight unless conditions have so changed since 1937 as to war- 
rant a change of attitude on the part of the Federal Trade Commis- 
sion. In my humble opinion, no such change of conditions has taken 
place, and what was expressed in 1937 is just as true today. 

Consequently, it is with regret, that I record this dissent to Para- 
graph Four of the order issued by the Commission in this matter, 
and trust that some day soon the Commission will adopt a more realis- 
tic approach to the use of the word “Free” if it continues to appear in 
advertising or in other offers to the public. 

Commissioner Mason joins in the above dissent. 
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RHODES PHARMACAL COMPANY, INC., J. SANFORD 
RHODES AND JEROME H. RHODES 


COMPLAINT, FINDINGS, ORDERS, AND OPINION OF THE COMMISSION IN 
REGARD TO THE ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS 
APPROVED SEPT. 26, 1914 


Docket 5691. Complaint, Aug. 17, 1949—Decision, Oct. 3, 1952 


As regards the characterization of a medicinal preparation as a new discovery, 
on the basis of the inclusion along with an ingredient which had been 
used for years by the medical profession, of other ingredients which had 
no beneficial effect: the fact, as contended, that the combination was 
unique did not make the resultant preparation a remarkable, amazing, 
sensational new discovery of scientific research. 


With respect to the use of the word “temporary” in cease and desist orders 
having to do with the false advertisement of medicinal preparations: the 
Commission is of the opinion that advertising claims should always’ be so 
limited where only temporary relief is afforded unless, by the very nature 
of the claim, there is no real danger of deception. - 


The terms “arthritis” and “rheumatism” are general terms, sometimes used 
interchangeably, which refer to any of a number of diseases or pathological 
eonditions including, among others, neuritis, sciatica, neuralgia, gout, fibro- 
sitis, rheumatoid arthritis, osetoarthritis, rheumatic fever and infectious 
arthritis, all of which are characterized by such symptoms as pain, stiffness, 
and inflammatory and destructive changes in the joints and tissues of the 
body, and which, as pathological conditions, are of known as well as unknown 
origin. 

Where a corporation and two officers thereof, engaged in the manufacture and 
interstate sale and distribution of their “Imdrin” medicinal preparation ; 
in advertisements through broadcasting stations and in various newspapers 
circulated throughout the United States, directly and by implication— 

(a) Falsely represented that said preparation, taken as directed, constituted 
an adequate, effective and reliable treatment for, and would arrestthe 
progress and correct the. underlying causes of, all forms of rheumatism 
and arthritis, including neuritis, sciatica, gout, fibrositis, and bursitis, and 
would cure all forms of such diseases or afflictions ; and : 

(b) Falsely represented that, thus taken, it constituted such a treatment for 
the symptoms and manifestations of all said diseases or afflictions and 
would afford complete, permanent relief for the aches, pains and discomforts 
thereof ; 

The facts being that there is no drug or combination of drugs which constitutes 
an adequate, effective or reliable treatment for any of the various forms 
of arthritis or rheumatism, or which can restore to normal the resulting 
pathological changes; delay of needed treatment in such cases may result — 
in irreparable crippling, especially in those forms caused by specific infec- 
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tions; any relief afforded by its salicylate content, as an analgesic and 
antipyretic, would have no significant effect upon severe pains, aches and 
discomforts but would afford temporary and partial relief of only minor 
ones, and, with said exception, it could not be depended upon to have. any 
effect whatever upon the symptoms accompanying any arthritic or 
rheumatic condition ; 

(c) Falsely represented that said preparation constituted a remarkable, amazing, 
sensational new discovery of scientific research ; 

When in fact the only beneficial ingredients contained therein were manganese 
salicylate and acetylsalicylic acid (or “aspirin”), use and effect of which 
as analgesics and antipyretics had been known for many years; 

(d) Falsely represented that by taking said preparation as directed persons: 
suffering from any or all of the aforesaid diseases or afflictions would be 
enabled to resume their normal habits of life and their regular occupations ; 

The facts being, in addition to those above set forth, that while it is possible to 
restore to normal certain of such pathological changes as may have occurred 
due to vitamin deficiency, by administration in sufficient quantity of the 
appropriate vitamin, the vitamin thiamine chloride, contained in Imdrin, 
was insufficient in amount to have any beneficial effect in the treatment of a 
patient suffering from neuritis due to thiamine deficiency ; and 

(e) Falsely represented that its taking as directed would correct any dis- 
turbance of the vital enzyme systems of the blood and bones and would insure 
their adequate functioning; 

The fact being that the ingredient calcium succinate, when administered orally, 
does not reach the blood stream ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that such representations were true, and 
thereby into the purchase of substantial quantities of said preparation, and 
with capacity and tendency so to do: 

Held, That such acts and practices, under the circumstances set forth, con- 
stituted false advertisements, were all to the prejudice and injury of the 
public, and constituted unfair and deceptive acts and practices in commerce. 


As respects respondents’ contention that their representations meant only that 
Imdrin would provide relief from pain of arthritis or rheumatism and not 
that they would provide treatment or cure in the sense of removing the basic 
causes: said contention was not tenable in view of their statements that 
it would do more than relieve pain, would reduce swelling, and act to 
uncork the joints, would find the poisons and toxins that caused the pain, © 
and was a remarkable research discovery comparable to sulfa and peni- 
cillin—statements through which they represented and implied that it was 
a newly discovered drug which constituted an effective treamtent and would 
cure arthritic and rheumatic conditions, in addition to representing that its 
use would afford relief from the aches and pains caused by such conditions. 


In the aforesaid connection respondents, through such specific statements in 
their various advertisements as “no faster arthritic pain remover known’, 
failed to qualify sufficiently the use of the word “remedy” and to qualify 
or restrict their other broader representations as to the product being an 
effective medication for rheumatie and arthritic conditions. 
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With respect to the results of a survey offered by respondents to show that their 
advertisements meant only that “Imdrin” would provide relief from the pain 
of said conditions: such survey was improperly designed to determine 
whether the advertisements represented that the preparation would provide 
both a cure and pain remover, since all of their advertisements claimed such 
relief and their survey implied by the form of their questions that the 
advertisements represented either that “Imdrin” would provide pain relief 
or would provide a cure. 


As further respects the aforesaid survey which showed that 9% of those ques- 
tioned’stated that the advertisements represented that the preparation would 
provide a treatment and cure for arthritis and rheumatism: such a number 
alone, aside from the objections above noted, would constitute a sufficient 
showing of the deceptive nature of respondents’ advertisements. 


While it was claimed from testimony presented by respondents’ witnesses as to 
improvement in their conditions upon taking said product: such testimony, 
due to the uncertainty of the proof as to the cause of said witnesses’ original 
condition, and the proof that the use of “Imdrin’ was the cause of their 
improvement, was not sufficient to offset that of outstanding experts to the 
effect that temporary and partial relief of less severe pain and fever are the 
only effects possible from its use, as directed, by persons suffering from 
arthritic or rheumatic condtions, since the salicylate, its only ingredient with 
any beneficial effect, has no therapeutic value in the treatment of such 
diseases, and no beneficial effect upon its symptoms other than to afford a 
temporary and partial relief from the less severe pains and fevers caused 
thereby. 


Respondents’ contention that they should not be restricted to representing that 

Imdrin’s only therapeutic effect upon the symptoms of said conditions was 
temporary and partial relief of minor aches, pains and fever, since the 
prohibition was not supported by the facts of record, was not tenable in view 
of the fact that the expert medical testimony was unanimous that 20.4 grains 
of salicylate-containing compounds, the aggregate dosage provided by taking 
six tablets a day as directed, was not a sufficient daily dosage to relieve the 
more severe pains which result from the conditions in question; and the 
greater weight of such testimony, including that of respondents’ witnesses, 
was that said amount constituted too low a daily dosage for complete relief 
from pains accompanying an average case. 


Respondents’ further contention in the same connection, that, in a prior case 
involving the preparation “Dolcin” (Docket 5692, in which order later issued 
on Dec. 2, 1952) where the quantity of salicylate in each tablet was com- 
parable to that in Imdrin, the hearing examiner concluded that the dosage 
involyed would provide complete but temporary relief from the minor pains 
accompanying the conditions involved, was not tenable in view of the fact 
that the dosage recommended for acute symptoms was double that recom- 
mended for Imdrin. 


With respect to respondents’ objection to the use of the word “temporary” in 
the hearing examiner’s order aS unnecessary and as uncertain in its mean- 
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ing: respondents by limiting the type of pain relief involved in the instant 
matter implied that lastng effect would be achieved by eliminating the cause 
of the pain, and decisions of the court which have considered the question 
and permitted the use of the word in certain orders while eliminating it in 
others are-in the main distinguishable by such permitted use in those cases 
in which the representations imply that the relief or removal of the symp- 
toms would be effected by the elimination of its cause, in which event the 
courts have held that the requirement that the representations be limited to 
claiming temporary relief or removal of the symptoms constituted a proper 
prohibition. : 


Before Ur. Abner EF. Lipscomb, hearing examiner. 

Mr. Joseph Callaway for the Commission. 

Frank E. & Arthur Gettleman and Mr. Edward Brodkey, of 
Chicago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Rhodes Pharmacal 
Company, Inc., and J. Sanford Rose and Jerome H. Rose, individually 
and as officers of Rhodes Pharmacal Company, Inc., hereinafter re- 
ferred to as respondents, have violated the provisions of said Act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrary 1. Respondent Rhodes Pharmacal Company, Ine. is a 
corporation organized under the laws of the State of Ohio, and having 
its office and principal place of business at 1814 East 40th Street, 
Cleveland, Ohio. 

Respondents J. Sanford Rose and Jerome H. Rose are respectively 
the President and the Vice President and Treasurer of Rhodes Phar- 
macal Company, Inc. and have offices and places of business at 1814 
Kast 40th Street, Cleveland, Ohio. The said individual respondents 
are now and at all times mentioned herein have been in control of the 
management, policies and operation of Rhodes Pharmacal Company, 
Inc., particularly in respect to the acts, practices and methods herein 
alleged. 

Par. 2. Respondents are now, and have been for more than six 
months last past, engaged in the business of manufacturing, selling 
and distributing a certain drug product, as “drug” is defined in the 
Federal Trade Commission Act. 

The designation used by respondents for the said product, and the 
formula and directions for use thereof are as follows: 
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Designation: Imdrin. 
Formula: Hach tablet contains— 


PACOLVISMICVilGmaGla> o> as Sa 2 A es fe ee fe 1. 9 grains 
MP ATISATCSE OA CNIG TO” 225 sk Sn ee ee an 1.5 grains 
Calerumesuccinate>(anbydtous),== 2 -2-- 2.3 grains 
CE SE ie Ep See a Sa tp aed than. bln np ey ela 0. 16 grain 
Thiaminegehioridea 2uui laze asa i pO ee a 1 mg. 


Directions: Two tablets before each meal with water. 

Respondents cause the said product, when sold, to be transported 

from their place of business in the State of Ohio to purchasers thereof 
located in other States of the United States and in the District of 
_ Columbia. Respondents maintain and at all times mentioned herein 
_ have maintained, a course of trade in the said product in commerce 
| between and among the various States of the United States and in 
_ the District of Columbia. Respondents’ volume of business in such 
commerce is substantial, sales for the last quarter of 1948 being in 
excess of $250,000.00. 
Par. 3. In the course and conduct of their business the respondents, 
_ subsequent to March 21, 1938, have disseminated and caused the dis- 
semination of certain advertisements concerning Imdrin by the 
' United States mails and by various means in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, for the pur- 
pose of inducing and which were likely to induce its purchase. 

Among their advertisements are the following: 

-- Radio continuities which were placed subsequent to September 1, 
_ 1948, for respondents by their advertising agency with, and broadcast 
_ by various radio broadcasting stations, including, but not limited to, 
the following stations: 


WJJD—Chicago, Ill. 
WHN—New York, N. Y. 
WPIX—New York, N. Y. 
WOV—New York, N. Y. 
KWTO—Sprinefield, Mo. 
KWKH—Shreveport, La. 
WWVA—Wheeling, W. Va. 


Advertisements which were prepared subsequent to September 1, 
1948, for respondents by their advertising agency, and published or 
caused to be published by said respondents in various newspapers, in- 
cluding, but not limited to the following newspapers and issues 
thereof : 

Washington (D. C.) Times Herald—Issues of March 11, 24, 
and April 18, 1949. 
Washington (D. C.) Daily News—Issue of March 15, 1949. 
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Washington (D. C.) Post. 

Baltimore (Md.) Sun. 

Philadelphia (Pa.) Bulletin. 

Philadelphia (Pa.) Inquirer. 

Birmingham (Ala.) News Age Herald. 

Cleveland (Ohio) Plain Dealer—Issues of January 9, 16, 23, 
30, February 6, 13, 1949. 

Syracuse (N. Y.) Herald Journal—Issue of February 17, 1949. 

Rochester (N. Y.) Times—Issue of January 27, 1949. 

Bluefield (W. Va.) Daily Telegraph—Issue of April 1, 1949. 

Seattle (Wash.) Daily Times—lIssue of March 11, 1949, 

Atlanta (Ga.) Constitution—Issue of March 10, 1949. 

Washington (D. C.) Star—Issues of April 26, 19, 1949. 

Indianapolis (Ind.) News—Issue of February 15, 1949. 

Baltimore (Md.) American—Issue of May 7, 1949. 

New Orleans (La.) States—Issues of November 18, 1948, and 
April 27, 1949. 

South Bend (Ind.) Tribune—Issues of February 13, 1949, and 
March 27, 1949. 

Shreveport (La.) Times—Issue of March 13, 1949. 

Baltimore (Md.) News-Post—lIssue of January 14, 1949. 

Syracuse (N. Y.) Herald Examiner—lIssue of January 16, 1949. 

St. Louis (Mo.) Globe Democrat—Issue of February 13, 1949. 

Clarksburg (W. Va.) Exponent-Telegram—lIssue of March 
13, 1949. 

Rochester (N. Y.) Sun—Issue of April 14, 1949. 

Boston (Mass.) Daily Record—Issue of March 15, 1949. 

St. Paul (Minn.) Pioneer Press—Issue of January 23, 1949. 

New York (N. Y.) Sunday News—Issues of January 16, 30, 
1949, February 27, 1949, and May 15, 1949. 

Cedar Rapids (Iowa) Gazette—Issue of March 13, 1949. 

Springfield (Ill.) Ilinois State Journal—Issue of January 
91, 1949. 

Louisville (Ky.) Times—Issue of February 11, 1949. 

Chicago (Ill.) Tribune—Issues of January 1, 19, 21, 26, 28, 31, 
February 4, 7, 9, 12, 18, 21, March 6, 13, 27, 30, and April 19, 1949. 


Counter cards and folders. 


Respondents have also disseminated and caused the dissemination ~ 
of the advertisements referred to above for the purpose of inducing 


and 


the said advertisements were likely to induce, directly or indi- 


rectly, the purchase of Imdrin in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. 
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| Par. 4. Through the use of the said advertisements respondents 

» have made, directly and by implication, the representations shown in 
i the following sub-paragraphs identified as (A) to (F) inclusive. The 
A said advertisements, by reason of the said representations, are mis- 
® leading in material respects and constitute “false advertisements” as 
| that term is defined in the Federal Trade Commission Act by reason of 
| the true facts which are set forth in sub-paragraphs (1) to (7) 
{ inclusive. 

(A) That Imdrin is an adequate, effective and reliable treatment 
for all kinds of arthritis and rheumatism, neuritis, sciatica, gout, 
neuralgia, fibrositis and bursitis. 

. (1) Imdrin, however taken, is not an adequate, effective or reliable 
| treatment for any kind of arthritis or rheumatism, neuritis, sciatica, 
_ gout, neuralgia, fibrositis or bursitis. 

-(B) That Imdrin will arrest progress of, correct the underlying 
causes of and cure all kinds of arthritis or rheumatism, neuritis, 
- sciatica, gout, neuralgia, fibrositis and bursitis. 

(2) Imdrin, however taken, will not arrest the progress of, correct 
the underlying causes of, and will not cure any kind of arthritis or 
rheumatism, neuritis, sciatica, gout, neuralgia, fibrositis or bursitis. 

(C) That: Imdrin is an adequate, effective and reliable treatment 
for the symptoms and manifestations of all kinds of arthritis or rheu- 
matism, neuritis, sciatica, gout, neuralgia, fibrositis, and bursitis, and 
will afford complete and immediate relief from the aches, pains, and 
discomforts thereof. 

(3) Imdrin, however taken, is not an adequate, effective or reliable 
treatment for the symptoms or manifestations of any kind of arthritis 
or rheumatism, neuritis, sciatica, gout, neuralgia, fibrositis or bursitis; 
the aches, pains and discomforts incident to those ailments may be of 
such a nature that they will be in no way alleviated by the use of 
Jmdrin, however taken, and in other cases the relief afforded will be 
limited to such degree of temporary and partial analgesic and anti- 
pyretic effects as its content of acetylsalicylic acid, commonly known 
as aspirin, and manganese salicylate may afford in the individual 
case. 

(4) The effect of Imdrin when used in any of the ailments men- 
tioned herein is limited to temporary and partial relief of minor aches 
- and pains and fever. 

(D) That Imdrin is a remarkable, amazing, sensational new dis- 
covery of scientific research. 

(5) Neither the composition nor the effects of Imdrin is remark- 
able, amazing or sensational. 
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(E) That by taking Imdrin those afflicted with the ailments men- 
tioned herein will be enabled to resume their normal living and usual 
occupations. 

(6) Persons afflicted with these ailments so severely as to interfere 
with their normal habits of life or their ability to carry on their regu- 
lar occupations will not be enabled to resume such habits or occupations 
by taking Imdrin. 

(F) That Imdrin will correct any disturbance of, and will insure 
adequate function of, the vital enzyme systems of the blood and bones. 

(7) Imdrin, however taken, will not correct disturbances of, nor 
insure adequate function of, the enzyme systems of the blood or bones. 

Par. 5. The use by respondents of the said false advertisements with 
respect to Imdrin has had the capacity and tendency to mislead and 
deceive, and has misled and deceived, a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that the repre- 
sentations and statements contained therein were true, and into the 
purchase of substantial quantities of Imdrin by reason of said errone- 
ous and mistaken belief. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDERS AND DECISION OF THE COMMISSION 


Order denying appeal from initial decision of hearing examiner and 
decision of the Commission and order to file report of compliance, 
Docket 5691, October 3, 1952, follows: 

This matter having come on to be heard by the Commission upon 
respondents’ appeal from the initial decision of the hearing examiner, 
briefs in support of and in opposition to said appeal and oral argu- 
ment of counsel; and 

The Commission, upon consideration of the entire record herein, 
having decided, for the reasons stated in the written opinion of the 
Commission which is being issued simultaneously herewith, that all 
of the findings as to the facts contained in the initial decision are sup- 
ported by reliable, substantial, and probative evidence of record; that 
the conclusion contained therein is correct; and that the order to cease 
and desist therein is proper upon this record and is required to pro- 
vide proper relief from respondents’ illegal practices; and 

The Commission, therefore, being of the opinion that respondents’ 
appeal from and exceptions to the hearing exarniner’s initial decision 
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are of no merit and that said initial decision is appropriate in all 
respects to dispose of this proceeding: 

It is ordered, That the appeal of respondents from the initial deci- 
sion of the hearing examiner be, and it hereby is, denied. 

{t is further ordered, That the initial decision of the hearing exam- 
iner shall on the 8rd de of October, 1952, become the decision of ss 
Commission. 

It is further ordered, 'That respondents, Rhodes Pharmacal Com- 
pany, Inc., J. Sanford Rose and Jerome H. Rose, shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with the order to cease and desist con- 
tained in said initial decision, a copy of which is attached hereto. 

Commissioner Carretta not participating for the reason that oral 
argument on the merits was heard Bae to his appointment to the 
icindieion! 

Said initial decision, thus adopted by the Commission as its decision, 
follows: 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 17, 1949, issued and sub- 
sequently served its complaint in this proceeding upon respondents 
Rhodes Pharmacal Company, Inc., a corporation, and J. Sanford 
Rose and Jerome H. Rose, individually and as officers of said corpora- 
tion, charging them with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said Act. 
After the issuance of said complaint and the filing of respondents’ 
answer thereto, hearings were held at which testimony and other 
evidence in support of and in opposition to the allegations of said 
complaint were introduced before the above-named hearing examiner 
theretofore duly designated by the Commission, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
consideration by said hearing examiner on the complaint, the answer 
thereto, testimony and other evidence, proposed findings as to the 
facts and conclusions presented by counsel, oral orgument not having 
been requested; and said hearing examiner, having duly considered 
the record herein, finds that this proceeding is in the interest of the 
public and makes the following findings as to the facts, conclusion 


drawn therefrom, and order: 
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Paracraru 1. Respondent Rhodes Pharmacal Company, Inc., is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Ohio, with its principal office and 
place of business located at 1814 East 40th Street, Cleveland, Ohio. 

Respondents J. Sanford Rose and Jerome H. Rose, individuals, are 
now and at all times mentioned herein have been, respectively, the 
president, and the vice president and treasurer, of said corporate 
respondent, Rhodes Pharmacal Company, Inc., with their offices lo- 
cated at the principal place of business thereof, and are now, and at 
all times mentioned herein have been, in control of the management, 
policies, and operation of the said corporate respondent, including the 
acts, practices and methods herein found. 

Par. 2. The respondents are now, and for several years last past 
have been, engaged in the manufacture, sale and distribution in com- 
merce, among and between the various States of the United States 
and in the District of Columbia, of a certain medicinal preparation 
designated “Imdrin,” which is a “drug” within the meaning of the 
Federal Trade Commission Act, and for which the formula and direc- 
tions for use are as follows: 


Formula: 
Each tablet contains: 

Acetylalicylics acid=- 2/24. hee fet eee eee 1.9 grains 
Manganese salicylate=t==: 2.242% 2 ie sii 2 see ee 1.5 grains 
Calcium succinate (anhydrous) 25252526. 22 eee 2.3 grains 
Caffeine. -3e-5 22 == =e ee eee .16 grains 
Mhtamine (Chior 6S =a ao ee ee 1 mg. 

Directions: 


Two tablets before each meal with water. 


Respondents cause the said product, when sold, to be transported 
from their place of business in the State of Ohio to purchasers thereof 
located in other States of the United States and in the District of 
Columbia. Respondents maintain, and at all times mentioned herein 
have maintained, a course of trade in the said product in commerce 
between and among the various States of the United States and in the 
District of Columbia. Respondents’ volume of business in such com- 
merce is substantial, sales for the last quarter of 1948 being in excess 
of $250,000.00. 

Par. 3. In the course and conduct of their business, respondents, 
subsequent to March 21, 1938, have disseminated and caused the dis- 
semination, by the United States mails and by various means in com- 
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merce, as “commerce” is defined in the Federal Trade Commission Act, 
of certain advertisements of the drug preparation “Imdrin,” for the 
purpose of inducing, and which were likely to induce, its purchase. 
Among such advertisements were radio broadcasts disseminated subse- 
quent to September 1, 1948, by various broadcasting stations, and 
advertisements published subsequent to September 1, 1948, in various 
newspapers circulated throughout the United States. Typical of such 
advertisements are the following: 


AMAZING NEW DISCOVERY FOR RHEUMATISM, ARTHRITIS 
“No Faster Arthritic Pain Relief Known 
SAFE * * * HOSPITAL TESTED 
Stops Swelling . Uncorks Joints . Contains 
Sensational New Research Discovery 


Picturization of 
hand containing 
tablet 


New, Safe, Scientific Tablet 
Not a Narcotic * * * Not Habit Forming * * * 


AT LAST THE STORY CAN BE TOLD! Science has turned its attention to 
relieving the agonizing pains of rheumatism and arthritis. The result of exten- 
Sive research is the remarkable preparation IMDRIN. Long-time sufferers from 
rheumatism, arthritis, neuritis and gout may find IMDRIN gives glorious relief 
amazingly fast. Contains no dope or harmful drugs. Ask for IMDRIN at drug 
stores. 


Picturization of 
scientist examining 
test tubes 


Developed after 3 Years of Extensive 
Tests in Hospital Clinics 


IMDRIN has been a closely guarded experimental secret before release for 
public use. Yes, medical men, after three years of extensive hospital tests, have 
proved conclusively that IMDRIN works internally toward amazing reduction 
of pain, heat, redness, and swelling in the joints. Every victim of rheumatism, 
arthritis, neuritis, sciatica, gout, neuralgia, etc., should investigate this new 
development of modern medicine. Ask for IMDRIN at drug stores. 

Relieves Pain and Suffering After 20 Years of Torture! 
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* Picturization of man in 
wheel-chair 


49 F. TAG. 
| 


* Picturization of old woman 
invalid | 


“T call IMDRIN a miracle and you 
can understand why when I tell you 
that the pain which had tortured and 
crippled me was gone after I had 
taken IMDRIN. Now, for the first 
time in years, I can move about with- 
out pain and enjoy life once again. 
Surely the thousands of unfortunates 
like me should be happy to learn about 
the blessed, fast-acting IMDRIN.” 
A. C., Chicago, Ill. 


“T had arthritis and rheumatism so 
bad I could hardly get around. In 
fact, I went to several doctors who 
told me that my case was hopeless and 
that they could do nothing for me. 
Well, I had about given up hope when 
I saw your ad in the paper and bought 
a bottle of IMDRIN. I really think 
it’s a wonder. I feel better with every 
dose I take. It seems like a dream to 
be free of so much pain.” Mrs, A. R. 
Webb 311 N. Bryan St., Amarillo, 
Texas. 


* Picturization of woman 
apparently suffering 


“Hven though my daughter is a registered nurse she could not find anything to 


help her agonizing arthritic pains. 


She tried everything but nothing did her 


any good. Then she bought IMDRIN and she has had miraculous results. I 
am going to tell all my friends about the wonderful relief from IMDRIN. It 
really is an amazing remedy.” Mrs. C. C., Kunkletown, Pa. 


muscles 


Picturization of anatomical 
chart with arrows showing 


location of joints and 


Where Rheumatism Strikes * * * And How to Detect It! 


Rheumatic and arthritic pain and inflammation strikes any of the indicated 


areas. (See chart above.) 


But these diseases have many forms and symptoms. 


All forms of arthritis and rheumatism are accompanied by pain, very often 
swelling and loss of function of the joints. Hospital test patients receiving 
IMDRIN were able to resume more happy active living once the pain subsided 


and their confidence grew. 
idly. IMDRIN is your greatest hope. 
results. Get IMDRIN today! 

How IMDRIN Helps You! 


IMDRIN reduced joint swelling and eased pain rap- 
IMDRIN may give you the same blessed 


If you have suffered the tortures of rheumatic or arthritic pains, swelling and 
stiffness * * * if you get up mornings dreading the suffering the day may hold, 
and do it day after day, month after month, year after year * * * listen! 
IMDRIN may answer your problem of comfortable living. In ease after case 


IMDRIN has proved its potency. 


IMDRIN is one of the fastest arthritic and 


rheumatic pain relievers known to medical science. Cases deemed almost hope- 


*Posed by professional models. 
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© less * * * persons who suffered and waited and hoped for as long as twenty 


years were able to live happy comfortable lives once again. No other medica- 


_.ment for rheumatism and arthritis can make this amazing statement * * * and 


back it up with proven hospital and clinical records. Amazing new IMDRIN 
brings new hope of a better life for you * * * and it is as close to you right 


/ now. as your nearest drug store. Get IMDRIN today. Use only as directed. If 


you don’t agree that amazing new, scientific IMDRIN is the greatest blessing 
you’ve ever discovered, return for your money back. Get IMDRIN today— 
resume comfortable living tonight! 

TODAY—RESUME CONFIDENT, PAIN-FREE LIVING WITH AMAZING 
NEW, SAFE, AND SCIENTIFIC * * * 


IMDRIN contains no dope IMDRIN 
‘or harmful drugs * * * is No Faster Dickarination 
not habit forming. Hos- Arthritie Pain eats 
k sus ‘ of bottle of 
pital tests prove it is one Relief 
z ; IMDRIN 
' of the fastest pain relievers or money 
for arthritic and rheumatic back 


sufferers known to medical 
science. Start using IM- Mail this convenient 
‘DRIN today. Don’t miss mail order coupon 
the chance to enjoy living 
once again. 

(Picture and one addi- Coupon 
- tional testimonial omitted). 


IMDRIN is a product scientifically designed to aid in the relief of nagging 
aches, pains, swelling, and stiffness accompanying arthritis and related illnesses, 
such as certain types of rheumatism, sciatica, bursitis, and neuritis. * * * 

For aid in insuring adequate functioning of the vital enzyme systems (bio- 
~ chemical catalysts) of the blood and bones, manganese salicylate and calcium 
succinate have been scientifically combined with the other ingredients for maxi- 
mum effect. * * * 

IMDRIN is not habit forming—it does not contain narcotics. It is a reliable 
scientific remedy tested by doctors in famous hospitals, and offered to bring 
symptomatic relief to sufferers from arthritis, fibrositis, and certain forms of 
rheumatism, sciatica, and neuritis. To back up its claims, the distributors of 
IMDRIN stand ready to return your money if you do not get the relief you desire. 
All druggists have IMDRIN. Ask for it TODAY. 

Par. 4. In the first line of the first above-quoted advertisement, re- 
spondents represent the drug preparation “Imdrin” to be an “AMAZ- 
ING NEW DISCOVERY FOR RHEUMATISM, ARTHRITIS,” 
which will “Stop Swelling. Uncork Joints.” From the quoted 
statements considered separately, and from the quoted statements 
considered in the light of the entire advertisement, it may reasonably 
be inferred that the preparation “Imdrin” is a newly discovered 
drug or substance effective in the treatment of rheumatic and arthritic 
conditions. To represent that such preparation “stops swelling” and 
“ancorks joints” is to represent that it possesses therapeutic properties 
curative of such conditions. Furthermore, the picturization of the 
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anatomical chart, accompanied by the statement, “Where Rheumatism 
Strikes And How To Detect It,” logically warrants the inference that 
the drug preparation “Imdrin” is offered as a treatment for rheumatic 
and arthritic conditions. 

Although the various advertisements carry such statements as “No 
faster arthritic pain relief known,” “Relief of nagging aches, pains, 
swelling, and stiffness accompanying arthritic and related illnesses,” 
“One of the fastest arthritic and rheumatic pain relievers known to 
medical science,” and “It is a reliable, scientific remedy tested by 
doctors in famous hospitals, and offered to bring symptomatic relief to 
sufferers from arthritis, fibrositis, and certain forms of rheumatism, 
sciatica and neuritis,” such statements, and others similar thereto relat- 
ing to the relief of the symptoms and manifestations of arthritic and 
rheumatic conditions, do not qualify or restrict respondents’ other, 
broader representations, nor limit their advertisements to the repre- 
sentation that the drug preparation “Imdrin” is offered only as an 
analgesic and antipyretic. The offering of said product as a “scientific 
remedy” implies that its use may effect cures. As used by respondents 
in their advertisements, the word “remedy” is not sufficiently qualified 
by any accompanying statement to modify or limit this significance 
of “cure.” 

The representation that “* * * Persons who suffered and waited 
and hoped for as long as twenty years were able to live happy, com- 
fortable lives once again. No other medication for rheumatism and 
arthritis can make this amazing statement * * * and back it up with 
proven hospital and clinical records” clearly implies that such state- 
ment may truthfully be made with regard to the drug preparation 
“Imdrin,” and, accordingly, that said preparation is an effective medi- 
cation for rheumatic and arthritic conditions. 

It is found that through the above-quoted advertisements and others 
similar thereto, respondents have represented, directly and by implica- 
tion, as follows: 

1. That the drug preparation “Imdrin,” when taken as directed, con- 
stitutes an adequate, effective and reliable treatment for, and will 
arrest the progress and correct the underlying causes of all forms of 
rheumatism and arthritis, including neuritis, sciatica, neuralgia, gout, 
fibrositis and bursitis, and that said preparation will cure all forms of 
such diseases or afllictions; 

2. That the drug preparation “Imdrin,” when taken as directed, con- 
stitutes an adequate, effective and reliable treatment for the symptoms 
and manifestations of all of the above-named diseases or afflictions, 
and will afford complete, permanent relief from the aches, pains and 
discomforts thereof ; 
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3. That the drug preparation “Imdrin” is a remarkable, amazing, 
sensational, new discovery of scientific research ; 

4. That by taking the drug preparation “Imdrin” as directed, per- 
sons suffering from any or all of the above-named diseases or afflic- 
tions will be enabled to resume their normal habits of life and their 
regular occupations; 

5. That the taking of the drug preparation “Imdrin” as directed 
will correct any disturbance of the vital enzyme systems of the blood 
and bones, and will insure adequate functioning thereof. 

Par. 5. The terms “arthritis” and “rheumatism” are general 
_ terms, sometimes used interchangeably, which refer to any of a number 
of diseases or pathological conditions including, among others, neu- 
ritis, sciatica, neuralgia, gout, fibrositis, bursitis, rheumatoid arthritis, 
osteoarthritis, rheumatic fever and infectious arthritis, all of which 
are characterized by one or more of such symptoms or manifestations 
as pain, stiffness, and inflammatory and destructive changes in the 
joints and tissues of the body. 

The term “neuritis” means inflammation of a nerve, which may be 
attended by pain, paralysis and degeneration of the nerve substance. 
This condition is produced by many causes, such as localized infection, 
creating toxic substances in the system; toxiv acidity from the use 
of various drugs; deprivation of certain chemical substances or vita- 
mins; metabolic disturbances connected with diabetes; and infection 
of a nerve by various germs, such as that which causes syphilis. 

“Sciatica” is an ailment which is manifested by pain along the 
course of the sciatic nerve, and is one form of neuritis. It also results 
from various causes, such as pressure exerted on the nerve or its roots 
by a tumor or neoplasm or an over-growth of bone; irritation or in- 
flammation of the sheath of the sciatic nerve; and many other causes. 

The term “neuralgia” refers to a syndrome of pain, or violent 
spasms of pain, which occur along the course of various nerves. 

“Gout” is a disease connected with a disturbance of the metabolic 
functions of the body, involving the absorption of uric acid, which 
may result in pathological changes in joints, bones, cartilages, and a 
number of internal organs, particularly the kidneys, which may be 
utterly destroyed thereby. In its early stages, the predominant symp- 
toms of gout are recurring attacks of pain and swelling in the joints. 
Gout may cause deposits of crystalline material, with surrounding in- 
flammation, in joints, resulting in the destruction of their function. 

“Fibrositis” is a general term referring to an inflammation of the 
fibrous tissues of the body, arising from unknown causes, and mani- 
fested by symptoms of aching and stiffness about joints or in various 
muscle groups. It may result in sciatica. 
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The term “bursitis” refers to inflammation of a bursa, which is a 
sac, generally adjacent to a joint or a bony prominence of the body, 
containing fluid, the purpose of which is to act as a shock-absorber to 
provide for free movement of bones and joints. There are many types 
of bursitis, arising from known as well as unknown causes, such as 
gouty, tubercular, and gonorrhea] bursitis. 

Rheumatoid arthritis is a chronic, progressive, destructive disease 
affecting joints and organs of the body, characterized by pain, swelling, 
stiffness and limitation of motion in joints, and deterioration of the 
patient’s general health. This disease is accompanied by pathological 
changes in the joints, such as thickening of the lining membrane; 
production of excessive fluid in the bursa in some instances, and ab- 
sorption of fluid in others; atrophy of muscles, and sometimes destruc- 
tion of portions of the bone ends, resulting in deformation of the 
joint. The cause of rheumatoid arthritis is unknown. 

The term “osteoarthritis” refers to one of the chronic forms of 
joint diseases which has the pathological characteristic of a wearing 
away of cartilages and the production of excess bone at the margins 
of joints, which manifests itself as a painful stiffness, creaking of 
joints, and sometimes loss of motion. Osteoarthritis may result from 
externally-caused injury, or from unknown causes. 

The term “infectious arthritis” refers to a form of arthritis caused 
by invasion of the joint by a germ. 

Par. 6. The various pathological conditions generally referred to as 
“arthritis” and “rheumatism” progress and develop differently. Like- 
wise, they require different treatment, which will vary not only be- 
tween different types of such ailments, but between different individ- 
uals suffering from the same ailment, and between different stages in 
the progress thereof. An adequate, effective, or reliable treatment 
for any kind of “arthritis” or “rheumatism” must, therefore, be predi- 
cated upon individual diagnosis, in order to determine whether the 
patient has arthritis or rheumatism, the particular kind of such ail- 
ment present, and whether it arose from a known or an unknown cause. 
Such a diagnosis may require any or all of the following determi- 
nations : 

1. History of the patient, including information as to age, sex, 
marital status, occupation, chronology of the present ailment; family 
history, such as age and cause of death of parents and relatives; any 
iInesses from which the patient may have suffered previously, particu- 
larly rheumatic fever, scarlet fever and streptococcus infections; 

2. Detailed physical examination of every part of the patient’s 
anatomy ; and 
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3. Laboratory examination, such as blood count, serological test for 
syphilis, urinalysis, and certain other tests as they may seem.useful 
in the individual case, such as X-ray and analysis of fluids in individ- 
ual joints. 

Par. 7. An adequate, effective, or reliable treatment for any of the 
various types of ailments included in the general terms “arthritis” 
and “rheumatism” may involve application of various therapeutic 
measures, including diet; rest or change of occupation; various types 
of physiotherapy, such as orthopedic or thermal procedures; surgery ; 
and medication. Delay of needed treatment may result in irreparable 
crippling, especially in those forms of arthritis and rheumatism known 
to be caused by specific infections. There is no drug, or combination of 
drugs, regardless of how administered, which will constitute an ade- 
quate, effective, or reliable treatment for any of the various forms of 
arthritis or rheumatism, nor is there any drug or combination of 
drugs which can restore to normal the pathological changes which 
result from any arthritis or rheumatic ailment. It is possible, how- 
ever, to restore to normal certain of such pathological changes which 
are due to vitamin deficiency, by administration in sufficient quantity 
of the appropriate vitamin. 

Par. 8. The thiamine chloride, which is a vitamin, contained in the 
drug preparation “Imdrin” is insufficient in amount to have any bene- 
ficial effect in the treatment of a patient suffering from neuritis due 
to thiamine deficiency. The calcium succinate content of such prep- 
aration has no significant therapeutic value in the treatment of 
arthritic or rheumatic conditions, nor does it affect the functioning of 
the enzyme system of the blood or bones, for the reason that, when 
administered orally, as specified in the directions for taking Imdrin, 
succinates are converted to sugar by the liver, and, as succinates, never 
reach the bloodstream. The caffeine content of Imdrin has no signifi- 
cant therapeutic value in the treatment of any form of arthritis or 
rheumatism. The only ingredients contained therein which possess 
active analgesic properties are manganese salicylate and acetylsalicylic 
acid, the use and effect of which, as analgesics and antipyretics, have 
been known for many years. Acetylsalicylic acid has for many years 
been sold throughout the United States as an analgesic under the name 
“aspirin.” Accordingly, the drug preparation “Imdrin” does not con- 
stitute a new discovery of scientific research. 

The analgesic effect of these salicylates, in the amount contained in 
the drug preparation “Imdrin,” upon the aches, pains and discom- 
forts of arthritic or rheumatic conditions is limited and temporary. 
Accordingly, such drug preparation is not remarkable, amazing, or 


sensational. 
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Par. 9. The drug preparation “Imdrin,” however taken, will not 
constitute an adequate, effective, or reliable treatment for any arthritic 
or rheumatic condition, including neuritis, sciatica, gout, neuralgia, 
fibrositis, and bursitis, nor will said preparation arrest the progress, 
correct the underlying causes, or effect a cure of any such conditions. 
The drug preparation “Imdrin,” however taken, will not ameliorate 
the aches, pains and discomforts of any arthritic or rheumatic con- 
dition to any extent beyond the temporary and partial relief thereof 
afforded by its salicylate content as an analgesic and antipyretic. The 
drug preparation “Imdrin,” however taken, will have no significant 
effect upon severe aches, pains and discomforts accompanying any 
arthritic or rheumatic condition, and will afford temporary and par- 
tial relief of only minor aches, pains and discomforts. With the 
exception of such temporay and partial relief, the drug preparation 
“Tmdrin” cannot be depended upon to have any effect whatever upon 
the symptoms accompanying any arthritic or rheumatic condition, 
including neuritis, sciatica, gout, neuralgia, fibrositis, and bursitis. 
Persons forced by such ailments to discontinue their normal habits 
of life or their regular occupations will not be enabled, by taking the 
drug preparation “Imdrin,” to resume such habits or occupations. 

The drug preparation “Imdrin,” however taken, will not correct 
disturbances nor insure adequate functioning of the enzyme system 
of the blood or bones. 

Par. 10. Respondents’ representations concerning the drug prepara- 
tion “Imdrin,” as hereinbefore found, are false and misleading in 
material respects; have had the capacity and tendency to mislead and 
deceive, and have misled and deceived a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
representations were true, and into the purchase of substantial quan- 
tities of said drug preparation as a result thereof; and constitute false 
advertisements within the intent and meaning of the Federal Trade 
Commission Act. 


CONCLUSION 
The acts and practices of respondents, as herein found, are all to 
the prejudice and injury of the public, and constitute unfair and de- 


ceptive acts and practices in commerce within the meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents Rhodes Pharmacal Company, 
Ine., a corporation, and J. Sanford Rose and Jerome H. Rose, in- 
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dividually and as officers of said corporation, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale and distribution of the drug preparation “Imdrin,” or any product 
of substantially similar composition or possessing substantially simi- 
lar properties, whether sold under the same name or under any other 
name, do forthwith cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication: 

(a) that the taking of said preparation will constitute an adequate, 
effective or reliable treatment for neuritis, sciatica, gout, neuralgia, 
fibrositis, bursitis, or any other kind of arthritic or rheumatic con- 
dition ; 

(b) that said preparation will arrest the progress or correct the 
underlying causes of, or will cure, neuritis, sciatica, gout, neuralgia, 
fibrositis, or bursitis or any other kind of arthritic or rheumatic 
condition ; 

(c) that said preparation will afford any relief of severe aches, 
pains, and discomforts of neuritis, sciatica, gout, neuralgia, fibrositis, 
bursitis, or any other arthritic or rheumatic condition or have any 
therapeutic effect upon any of the symptoms or manifestations of any 
such condition in excess of affording temporary and partial relief of 
minor aches, pains, or fever ; 

(d) that said preparation is remarkable, amazing, or sensational, or 
that it is a sensational new discovery of scientific research, or a new 
discovery ; 

(e) that persons afflicted with neuritis, sciatica, gout, neuralgia, 
fibrositis, bursitis, or any other kind of arthritic or rheumatic condi- 
tion, so severely that such afflictions interfere with their normal habits 
of life or their ability to carry on their regular occupations will be 
enabled, by taking the drug preparation “Tmdrin,” to resume such 
normal habits or regular occupations; 

(f) that the taking of said preparation will have any therapeutic 
effect upon the functioning of the enzyme systems of the blood or 
bones. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, of the drug preparation 
“Jmdrin,” which advertisement contains any of the representations 


prohibited in Paragraph 1 hereof. 
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It is further ordered, That respondents, Rhodes Pharmacal Com- 
pany, Inc., J. Sanford Rose and Jerome H. Rose, shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist contained 
in said initial decision, a copy of which is attached hereto [as re- 
quired by aforesaid order and decision of the Commission ]. 


OPINION OF THE COMMISSION 


By Mean, Commissioner: This matter involves the truth or falsity 
of certain claims contained in respondents’ advertisements of their 
medicinal preparation Imdrin. There is no contest as to the wording 
of the advertisements or the formula of the preparation. The con- 
test is as to the meaning of the said advertisements, the value of said 
preparation and the appropriate form of order, if any, required 
herein. 

Respondents contend that their representations mean only that 
“Imdrin” will provide relief of pain of arthritis or rheumatism and 
do not mean that it will provide treatment and cure of arthritis and 
rheumatism. Respondents do not contend that “Imdrin” will cure 
arthritic or rheumatic conditions in the sense of removing the basic 
causes of these conditions. They do contend, however, that the use 
of “Imdrin” as directed will relieve the pains, suffering, inflammation, 
stiffness and redness of persons affected with arthritis or rheumatism. 

Certain of respondents’ advertisements for Imdrin contained the 
following statements: 


ARTHRITIS AND RHEUMATISM SUFFERERS 


Don’t needlessly suffer crippling pains—untold agony and torture experienced 
by sufferers of arthritis, rheumatism, lumbago, neuralgia and all of the other 
similar miserable ailments. Now blessed relief may be yours. IMDRIN 
Tablets—the wonder prescription—acts immediately—decisively—brings mar- 
velous freedom from pain. IMDRIN is more than a so-called “pain-killer” or 
soothing balm. It’s a combination of recognized medically tested ingredients 
that works internally * * * systematically! Yes. IMDRIN works effectively— 
safely—through the blood stream. Gets down deep—right where the trouble 
lies. Fights poisons and toxins that cause all the pain, misery and suffering. 

You’ve read about the wonders of sulfa and penicillin! But you may never 
before have heard about I-M-D-R-I-N, IMDRIN, the brand-new, safe and reliable 
way to curb pain that is being prescribed by many doctors to bring quick, blessed 
relief from arthritic pain, stiffness and swelling. IMDRIN contains a remark- 
able research discovery! * * * that not only stops pain, helps reduce swelling, 
but acts to uncork the joints ! 
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j Cases deemed almost hopeless * * * persons who suffered and waited and 
+ hoped for as long as twenty years were able to live happy comfortable lives once 
) again. No other medicament for rheumatism and arthritis can make this amaz- 
i ing statement * * * and back it up with proven hospital and Clinical records. 

| By their statements in these advertisements that their preparation 
» would do more than relieve pain, that it would reduce swelling and act 
) to uncork the joints, that it would fight the poisons and toxins that 
| cause the pain, that it was a remarkable research discovery comparable 
) to sulpha and penicillin and by other statements of like import, re- 
/ spondents have represented and implied that Imdrin is a newly dis- 
| covered drug which constitutes an effective treatment for and will cure 
| arthritic and rheumatic conditions in addition to representing that its 
| use will afford relief from the aches and pains caused by such con- 
| ditions. 

| In an attempt to prove that their advertisements do not mean to the 
} purchasing public that Imdrin will provide a treatment and cure of 
| arthritis and rheumatism, respondents had a survey conducted. This 
survey consisted of showing three of respondents’ advertisements to 
300 members of the public and asking them whether those advertise- 
ments meant that Imdrin would provide relief from pain of arthritis 
or rheumatism or whether they meant that it would provide a treat- 
ment and cure of arthritis or rheumatism. Two of the advertisements 
shown were short and relatively free of any statements implying 
respondents’ preparation would have any effect other than pain relief. 
The third advertisement prominently featured pain relief in bold faced 
type. By the form of their questions respondents’ survey implied that 
the advertisements represented one or the other, either Imdrin would 
provide pain relief or it would provide a cure. As all of respondents’ 
advertisements claim Imdrin will provide pain relief in addition to 
their other representations, a survey implying that the advertisement 
either represented a cure or it represented pain relief was improperly 
designed to determine if they did not represent both. But even under 
these conditions the results of the survey show that nine percent of 
those questioned stated that the advertisements represented that 
Imdrin would provide a treatment and cure for arthritis and rheuma- 
tism. This number alone would constitute a sufficient showing of the 
deceptive nature of respondents’ advertisements. Upon this record 
the Commission is of the opinion that the hearing examiner correctly 
held that respondents represented Imdrin would provide a treatment 
and cure for arthritic and rheumatic conditions in addition to their 
claim that its use would provide relief from the pains accompanying 
these conditions. 
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The greater weight of the expert medical testimony is that, when 
taken as directed, the only ingredient in Imdrin which has any signifi- 
cant beneficial effect is the salicylate. This ingredient is present in 
each tablet in the form of 1.9 grains of acetylsalicylic acid (i. e. 
aspirin) and 1.5 grains of manganese salicylate. Salicylate in the 
amounts contained in Imdrin, when taken as directed, has no thera- 
peutic value in the treatment of arthritic or rheumatic conditions and 
has no beneficial effect upon the symptoms of such conditions other 
than to afford a temporary and partial relief from the less severe pains 
and fever caused by such conditions, according to the greater weight 
of the expert medical testimony. 

In an attempt to disprove this medical testimony respondents pre- 
sented witnesses who testified as to the improvement in their conditions 
upon taking Imdrin. From their testimony it is clear that improve- 
ment occurred. However, due to the uncertainty of the proof as to 
the cause of their original condition and the proof that the use of 
Imdrin was the cause of their improvement, this testimony is not 
sufficient to offset the testimony of outstanding experts in the field 
of arthritis and rheumatism to the effect that temporary and partial 
relief of less severe pain and fever are the only effects possible from the 
use of this preparation, as directed, by persons suffering with arthritic 
or rheumatic conditions. 

Respondents particularly except to the provision in the order con- 
tained in the hearing examiner’s initial decision prohibiting them 
from advertising that Imdrin will have any therapeutic effect upon 
any of the symptoms of any arthritic or rheumatic condition in excess 
of affording temporary and partial relief of minor aches, pains or fever 
or that Imdrin is a remarkable, amazing, sensational new discovery 
of scientific research or that it will enable users to resume their normal 
habits or regular occupations. 

In support of their contention that Imdrin was properly described 
as a new discovery, respondents point out that it does contain a 
unique combination of ingredients. However, the greater weight of 
the expert medical testimony shows that, in the dosage prescribed, 
the only beneficial ingredient is the salicylate which has been known 
and used for years by the medical profession for the relief of pain 
and the reduction of fever. The combining of other ingredients, which 
have no beneficial effect in the quantities used, with commonly: known 
and used drugs does not make the resultant preparation a remarkable, 
amazing, sensational new discovery of scientific research. The use of 
such false and misleading representations was properly prohibited. 

In support of their contention that they should not be restricted to 
representing that Imdrin’s only therapeutic effect on the symptoms of 
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arthritis and rheumatism is temporary and partial relief of minor 
aches, pains and fever, respondents contend (1) that this prohibition is 
- not supported by the facts of record, (2) that the hearing examiner 
- in another case involving a similar preparation, Dolcin, omitted the 
- word partial from his order thus permitting representations that said 
preparation would provide complete relief for minor aches, pains and 
fever, temporarily, and (3) that the courts have held that the use of 
the word “temporary” in the manner used in this order is improper as 
it is uncertain in its meaning and unnecessary for the protection of 
the consuming public. 

The greater weight of the expert medical testimony is that the only 
ingredients in respondents’ preparation which have any significant 


beneficial effect, when taken as directed, are the 1.9 grains of acetyl- 


salicylic acid and the 1.5 grains of manganese salicylate. Taken as 
directed, six tablets per day, Imdrin provides a daily dosage of 20.4 
grains of salicylate containing compounds. Salicylates provide tem- 
porary relief from pain, the extent of the relief varying, within limits, 
according to the amount of the dosage. The expert medical testimony 
is unanimous that 20.4 grains is not a sufficient daily dosage to relieve 
the most severe pains resulting from arthritic and rheumatic condi- 
tions, and the greater weight of the expert medical testimony, includ- 
ing that of respondents’ witness, Dr. Black, is that this constitutes too 
low a daily dosage for complete relief from pains accompanying 
an average case. 

In the case referred to by respondents involving Dolcin, a similar 
preparation, while the quantity of salicylate in each tablet was com- 
parable to that present in Imdrin, the dosage recommended for acute 
symptoms was double the dosage recommended for Imdrin. On the 
basis of that record the hearing examiner concluded that such a dosage 
would provide complete but temporary relief from the minor pains 
accompanying arthritis and rheumatism. The Commission is of the 
opinion that the daily dosage directed for the use of Imdrin was suf- 
ficient to afford only partial relief from minor pains accompanying 
arthritis and that respondents’ advertisements offering cumplete relief 
from such pains are unfair and deceptive. 

Respondents raise two objections to the use of the word “temporary” 
in the hearing examiner’s order. One, that it is unnecessary, and two, 
that it is uncertain in its meaning. The Commission is of the opinion 
that advertising claims should always be so limited where only tem- 
porary relief is afforded unless by the very nature of the claim, there 
is no real danger of deception. The danger of deception in this case 
lies particularly in the fact that respondents desire to represent that 
their preparation will afford relief from pains due to a particular 
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cause, namely, pains of arthritis and rheumatism. By limiting the 
type of pain relief claimed, respondents imply that a lasting relief 
will be achieved by eliminating the cause of the pain. Advertisements 
offering relief from arthritic pain and suffering thus imply a lasting 
relief to a much greater extent than would be implied by claims for 
relief from underarm perspiration or odor or relief from itching. 
It is in the same class as those representations which state that the use 
of a preparation will relieve delayed menstruation or remove dandruff, 
which unless qualified imply that the symptom will be permanently 
eliminated by removing its cause. 

The decisions of the courts which have considered this question and 
permitted the use of the word temporary in certain orders while elim- 
inating it in others, in the main, are distinguishable on this basis. In 
those cases involving a preparation which provides only temporary 
symptomatic relief where the representations implied that the relief 
or removal of the symptom would be effected by eliminating its cause, 
the courts have held that the requirement that such representations be 
limited to claiming temporary relief or removal of the symptom con- 
stituted a proper prohibition. Such a requirement, although indefi- 
nite as to the duration of the effectiveness of the preparation, can be 
satisfied by any representation which shows that lasting relief:is not 
claimed. The Commission, therefore, is of the opinion that the inclu- 
sion of the word “temporary” as used in the order contained in the 
hearing examiner’s initial decision is necessary and proper in all 
respects. 

The Commission is of the further opinion that all of the findings as 
to the facts contained in the initial decision are supported by reliable, 
substantial, and probative evidence of record; that the conclusion con- 
tained therein is correct; and that the order to cease and desist is 
proper upon this record and is required to provide proper relief from 
respondents’ illegal practices. We, therefore, are of the opinion that 
respondents’ appeal is of no merit and that it should be denied. 

Commissioner Carretta did not participate in the decision of this 
matter for the reason that oral argument on the merits was heard prior 
to his appointment to the Commission. 
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TILLER-FAITH PIANO COMPANY, INC. ET AL. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE AL- 
LEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 
1914 


Docket 5967. Complaint, Mar. 17, 1952—Decision, Oct. 3, 1952 


Where a corporation and two officers thereof, engaged in the interstate sale and 
distribution of pianos; in carrying on their business under a plan whereby 
in their advertising in rural newspapers, over such names as “Finance 
Manager”, ‘Collection Department”, and “Finance Department’, they made 
such typical statements as “FORCED TO SELL SPINET PIANO LIKE 
NEW. We are forced by circumstances over which we have no control to 
sell in this section Gorgeous little spinet piano. Party with good credit can 
pay minimum down payment and assume few monthly payments. Con- 
siderable has already been paid. Write to Manager Collection Department’, 
ete. ; and sent to those replying an agent who, after placing on a truck a new 
piano, to which a price tag, usually in the amount of $795, had been attached, 
proceeded to the residence of the inquirer— 
Represented through statements in their said advertisements and orally 
through their said agents that they were forced to sell the pianos involved, 
which they had previously sold to a purchaser for the usual price of $795 and 
had repossessed due to financial difficulties of the purchaser, etec.; that the 
pianos were not new and substantial amounts had been paid on their pur- 
chase price by others; and that they were being offered at a substantial 
discount from the usual price in order to save time and expense of trans- 
porting them back to the store; 

The facts being that they were not in any manner forced to sell said products, 
which had not been repossessed but were new and had been acquired through 
ordinary purchase from their suppliers; the $795 or such other sums as were 
shown on the price tags or stated by their agents to be usual prices were fic- 
titious; and the prices actually charged under their aforesaid plan were 
those at which the pianos were usually and regularly sold; 

With tendency and capacity to mislead and deceive members of the purchasing 
public into the erroneous belief that such statements and claims were true, 
and with the result that a substantial number purchased said pianos, and 
trade in commerce was thereby unfairly diverted to them from their com- 

- petitors, to the injury of the latter and the public: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce, and unfair methods of competition 
therein. 


~— 


(a 


Before Mr. John Lewis, hearing examiner. 
Mr. Jesse D. Kash for the Commission. 
Warren, Merrell & Combs, of Evansville, Ind., for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Tiller-Faith Piano 
Company, Inc., a corporation; B. T. Faith Piano Company, Inc., a 
corporation; and Benjamin T. Faith, Armand A. Tiller, Mary Wood- 
burn Faith, and Mona Frances Tiller, individually and as officers of 
said corporations, hereinafter referred to as respondents, have violated 
the provisions of said Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as fol- 
lows: 

ParacrapyH 1. Respondent Tiller-Faith Piano Company, Inc., is a 
corporation organized and existing under and by virtue of the laws of 
the State of Indiana with its office and principal place of business lo- 
cated at 16 N. W. Second Street, Evansville, Indiana. 

B. T. Faith Piano Company, Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of Tennessee with 
its office and principal place of business located at 911 Church Street, 
Nashville, Tennessee. 

Respondents Benjamin T. Faith, Armand A. Tiller, Mary Wood- 
burn Faith and Mona Frances Tiller are individuals and officers of cor- 
porate respondents Tiller-Faith Piano Company, Inc., and B. T. Faith 
Piano Company, Inc., with their office and principal place of business 
the same as that of corporate respondent, Tiller-Faith Piano Com- 
pany, Inc. 

The individual respondents formulate, direct and control, the busi- 
ness acts and policies of the corporate respondents named herein, in- 
cluding the acts and practices hereinafter set forth. 

Par. 2. Respondents are now and for more than two years last past 
have been engaged in the sale and distribution of pianos. Corporate 
respondents cause and have caused their pianos to be transported 
from the aforesaid places of business in the States of Tennessee and 
Indiana to purchasers thereof located in various other States of the 
United States. 

Respondents maintain and have maintained at all times mentioned 
herein a course of trade in said products among and between various 
States of the United States. Respondents’ business in said commerce 
has been substantial. 

Par. 8. Respondents’ plan of operation in selling their pianos is 
in substance as follows: Respondents advertise in rural newspapers 
in the midwest in the trade territory in which their business extends 
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{ over such names as “Finance Manager,” “Collection Department,” 
| and “Finance Department.” Typical but not all inclusive of said 


advertisements are the following: 


Spinet piano bargain. Circumstances beyond our control force us to offer 


_ for sale in your community a lovely Spinet piano. Standard make and keyboard. 


Fully guaranteed. Some lucky party with good credit can make small down 
payment and assume monthly payments. Quick action necessary. We will tell 
you where to see Spinet. Write Finance Manager, 16 N. W. Second Street, Evans- 
ville, Indiana. 


FORCED TO SELL SPINET PIANO 


like new. We are forced by circumstances over which we have no control, to sell 
in this section Gorgeous little spinet piano. Plays and looks like new. Party 
with good credit can pay minimum down payment and assume few monthly 
payments. Considerable has already been paid. Write to Manager Collection 
Dept. P. O. Box 548 and we will notify where to see Spinet. Quick action neces- 
sary. Tiller-Faith Piano Co., Inc., Evansville, Ind. 

WANTED party with good credit interested in buying extra nice little Spinet 
piano. Standard make and keyboard. Condition of case and interior AA1. 
Require small down payment and assume several monthly installments. Write 
Collection Dept. Window “B” 16 N. W. Second Street, Evansville, Ind. We will 
notify where to see instrument. 

When an inquiry or reply is received from the rural advertisement, 
an agent or representative of the respondent takes from the stockroom, 
either at Nashville, Tennessee, or Evansville, Indiana, a new piano, 
places same on a truck and proceeds to the residence of the inquirer, 
located in many instances in States other than the States of Tennessee 
and Indiana. Some of these pianos have price marks or tags attached, 
usually in the amount of $795.00. 

In furtherance of their scheme to sell and dispose of their preduct, 
the representative makes certain oral statements to the prospective 
purchaser, among them being that said piano had been previously sold 
to a purchaser for $795.00, which was the regular price; that said pur- 
chaser, on account of financial difficulties or other matters beyond his 
or her control, was unable to continue payments on the piano and 
said piano had been repossessed; that in order to save the time and 
expense of transporting from the territory at which it was located 
to respondent’s stores, either in Evansville or Nashville, that same 
would be sold at the reduced price of $500.00 or some other figure con- 
siderably less than $795.00. 

Par. 4. By means of the statements contained in the aforesaid adver- 
tisements, respondents represented that they were forced to sell the 
pianos mentioned therein; that they had come into possession of said 
pianos through repossession or in some other manner other than 
through normal channels of purchase; that the planos were not new 
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and substantial amounts had been paid on the purchase price by others, 
and for these reasons said pianos were offered for sale at a substantial 
discount from $795.00 or some other figure which was the price usually 
and regularly charged. 

Par. 5. The aforesaid representations made by respondents in their 
newspaper advertising and by means of oral statements made by their 
agents or representatives were false, misleading and deceptive. In 
truth and in fact, respondents were not in any manner forced to sell 
their pianos and the sales made were not forced sales. In most in- 
stances the pianos offered for sale had not been repossessed but came 
into the possession of respondents through ordinary purchases made ~ 
from their suppliers and were new pianos. The sum of $795.00 or 
such other sums as may have been shown on price tags or stated by 
respondents’ agents or representatives to be the usual and regular 
prices were fictitious and were not the usual and regular prices at 
which said pianos were ordinarily sold. Actually the prices charged 
were the prices at which said pianos were usually and regularly sold. 

Par. 6. In the course and conduct of their business respondents 
have been and are now engaged in substantial competition in commerce 
with other corporations and with partnerships and individuals like- 
wise engaged in the sale and distribution of pianos in commerce. 

Par. 7. The use by respondents of the acts, practices and methods 
aforesaid in connection with the offering for sale and selling of pianos 
have had and now have the tendency and capacity to mislead and 
deceive members of the purchasing public into the erroneous and mis- 
taken belief that the aforesaid statements and claims were true. 

As a result of such erroneous and mistaken belief a substantial num- 
ber of the purchasing public have purchased said pianos in commerce 
thereby unfairly diverting trade in said commerce to the respondents 
from their competitors to the injury of said competitors and the public. 

Par. 8. The acts and practices of respondents, as herein alleged, are 
all to the prejudice and injury of the public and of respondents’ com- 
petitors and constitute unfair and deceptive acts and practices and 
unfair methods of competition, in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


Consent SETTLEMENT 4 


Pursuant to the provisions of the Federal Trade Commission Act, | 
the Federal Trade Commission, on the 17th day of March, 1952, issued 


1The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on October 8, 1952 and ordered entered 
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and subsequently served its complaint on the respondents named in 
the caption hereof, charging them with the use of unfair and deceptive 
acts and practices in commerce and unfair methods of competition in 
commerce in violation of the provisions of the Federal Trade Com- 
mission Act. The respondents, Tiller-Faith Piano Company, Inc., 
_ Armand A. Tiller, and Mona Frances Tiller, desiring that this pro- 

ceeding be disposed of by the consent settlement procedure provided in 
Rule V of the Commission’s Rules of Practice, solely for the purpose 
of this proceeding and review thereof and enforcement of the order 
consented to and conditioned upon the Commission’s acceptance of 
the consent settlement hereinafter set forth, and in lieu of answer to 
said complaint filed April 18, 1952, hereby: 

1. Admit all of the jurisdictional allegations set forth in the 


~ complaint. 


2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents named in consenting 
to the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or in 
part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the said respondents consent may be entered herein in final dis- 
position of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Tiller-Faith Piano Company, Inc., is a 
corporation organized and existing under and by virtue of the laws 
of the State of Indiana with its office and principal place of business 
located at 16 N. W. Second Street, Evansville, Indiana. 

Respondent B. T. Faith Piano Company, Inc., is a corporation 
organized and existing under and by virtue of the laws of Tennessee, 
with its office and principal place of business located at 911 Church 


Street, Nashville, Tennessee. 


of record as the Commission’s findings as to the facts, conclusion, and order in disposition 


of this proceeding. 
The time for filing report of compliance pursuant to the aforesaid order runs from the 


date of service hereof. 
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Respondents Armand A. Tiller and Mona Frances Tiller are indi- 
viduals and officers of corporate respondents Tiller-Faith Piano Com: 
pany, Inc., and B. T. Faith Piano Company, Inc., with their office and 
principal place of business in Louisville, Kentucky. 

Individual respondent Benjamin T. Faith was, prior to his death 
on October 29, 1951, the President and General Manager of the cor- 
porate respondents and as such President and General Manager, he 
formulated, directed, and controlled the business, acts, and policies of 
the corporate respondent. 

Respondents Armand A. Tiller and Mona Frances Tiller assisted in 

formulating, directing, and controlling the business, acts and policies 
of the corporate respondent Tiller-Faith Piano Company, Inc. 
In December 1951, individual respondent Mary Woodburn Faith, 
widow of Benjamin T. Faith, deceased, sold her stock in said re- 
spondent corporations to said corporations pursuant to the terms of 
stock purchase agreements, and since said date, has not been engaged 
in or connected in any manner with the sale and distribution of pianos 
or other musical instruments, either individually or as an officer, 
stockholder, or employee of respondent corporations or any other 
corporations. 

Subsequent to the death of Benjamin T. Faith, Phillip Manfre pur- 
chased 50% of the outstanding stock of corporate respondent Tiller- 
Faith Piano Company, Inc., and is now President and General Man- 
ager of said corporate respondent and formulates, directs, and con- 
trols the business, acts and policies of said corporate respondent. 

Par. 2. Respondents, Tiller-Faith Piano Company, Inc., a cor- 
poration, Armand A. Tiller, and Mona Frances Tiller, hereinafter 
referred to as respondents are now and for more than two years last 
past have been engaged in the sale and distribution of pianos. Said 
respondents cause and have caused their pianos to be transported from 
their aforesaid place of business in the State of Indiana to purchasers 
thereof located in various other States of the United States. 

Said respondents maintain and have maintained at all times men- 
tioned herein a course of trade in said products among and between 
various States of the United States. Respondents’ business in said 
commerce has been substantial. 

Par. 3. Respondents’ plan of operation in selling their pianos is 
in substance as follows: Respondents advertise in rural newspapers 
in the Midwest in the trade territory in which their business extends 
over such names as “Finance Manager,” “Collection Department,” 
and “Finance Department.” Typical, but not all-inclusive, of said 
advertisements are the following: 
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Spinet piano bargain. Circumstances beyond our control force us to offer for 
sale in your community a lovely Spinet Piano. Standard make and keyboard. 
Fully guaranteed. Some lucky party with good credit can make small down 
payment and assume monthly payments. Quick action necessary. We will tell 
you where to see Spinet. Write Finance Manager, 16 N. W. Second Street, 
Evansville, Indiana. 


FORCED TO SELL SPINET PIANO 


like new. We are forced by circumstances over which we have no control, to 
sell in this section Gorgeous little spinet piano. Plays and looks like new. 
Party with good credit can pay minimum down payment and assume few 
monthly payments. Considerable has already been paid. Write to Manager 
Collection Dept. P. O. Box 548 and we will notify where to see Spinet. Quick 
action necessary. ‘Tiller-Faith Piano Co., Inc., Evansville, Ind. 

WANTED party with good credit interested in buying extra nice little Spinet 
piano. Standard make and keyboard. Condition of case and interior AA1. 
Require small down payment and assume several monthly installments. Write 
Collection Dept. Window “B” 16 N. W. Second Street, Evansville, Ind. We will 
notify where to see instrument. 

When an inquiry or reply is received from the rural advertisement, 
an agent or representative of the respondents takes from the stock- 
room in Evansville, Indiana, a new piano, places same on a truck and 
proceeds to the residence of the inquirer, located in many instances 
in States other than the State of Indiana. Some of these pianos have 
price marks or tags attached, usually in the amount of $795.00. 

In furtherance of its scheme to sell and dispose of its product, the 
representative makes certain oral statements to the prospective pur- 
chaser, among them being that said piano had been previously sold to 
a purchaser for $795.00, which was the regular price; that said pur- 
chaser, on account of financial difficulties or other matters beyond his 
or her control, was unable to continue payments on the piano and said 
piano had been repossessed; that in order to save the time and ex- 
pense of transporting same from the territory at which it was located 
to respondents’ store in Evansville, Indiana, that same would be sold 
at the reduced price of $500.00 or some other figure considerably less 
than $795.00 

Par. 4. By means of the statements contained in the aforesaid adver- 
tisements, respondents represented that they were forced to sell the 
pianos mentioned therein; that they had come into possession of said 
pianos through repossession or in some other manner other than 
through normal channels of purchase; that the pianos were not new 
and substantial amounts had been paid on the purchase price by 
others, and for these reasons said pianos were offered for sale at a 
substantial discount from $795.00 or some other figure which was the 


price usually and regularly charged. 
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Par. 5. The aforesaid representations made by respondents in their 
newspaper advertising and by means of oral statements made by 
their agents or representatives were false, misleading, and deceptive. 
In truth and in fact, respondents were not in any manner forced to sell 
their pianos and the sales made were not forced sales. In most 
instances, the pianos offered for sale had not been repossessed but came 
into the possession of respondents through ordinary purchases made 
from its suppliers and were new pianos. The sum of $795.00 or such 
other sums as may have been shown on price tags or stated by respond- 
ents’ agents or representatives to be the usual and regular prices were 
fictitious and were not the usual and regular prices at which said 
pianos were ordinarily sold. Actually, the prices charged were the 
prices at which said pianos were usually and regularly sold. 

Par. 6. In the course and conduct of their business, respondents have 
been and are now engaged in substantial competition in commerce with 
other corporations and with partnerships and individuals likewise 
engaged in the sale and distribution of pianos in commerce. 

Par. 7. The use by respondents of the acts, practices and methods of 
aforesaid in connection with the offering for sale and selling of pianos 
has had and now has the tendency and capacity to mislead and deceive 
members of the purchasing public into the erroneous and mistaken 
belief that the aforesaid statements and claims were true. 

As a result of such erroneous and mistaken belief, a substantial 
number of the purchasing public have purchased said pianos in com- 
merce thereby unfairly diverting trade in said commerce to the re- 
spondents from their competitors to the injury of said competitors 
and the public. 


CONCLUSION 


The acts and practices of respondents, as herein stated, are all to 
the prejudice and injury of the public and of respondents’ competitors 
and constitute unfair and deceptive acts and practices and unfair 
methods of competition, in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That respondent Tiller-Faith Piano Company, Inc., a 
corporation, Armand A. Tiller, and Mona Frances Tiller, individually 
and as officers of said corporate respondent, and respondents’ repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the solicitation or the offering for 
sale, sale, and distribution of pianos in commerce, as “commerce” is 
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defined in the Federal Trade Commission Act, do forthwith cease and 
clesist from representing : 

1. That they are forced to sell their pianos; 

2. That pianos offered for sale have been repossessed from the pur- 
chasers thereof or obtained in any manner other than through normal 
_ channels of purchase when such pianos have not in fact been so repos- 
sessed or obtained ; 

3. That any amount has been paid by others on the purchase price 
of said pianos; 

4, That prices at which their pianos are offered for sale are special 
or reduced prices when such prices are in fact the regular and cus- 
tomary prices at which such pianos are sold by respondents; 

_ 5. That the customary or regular prices at which their pianos are 
_ sold by the respondents are in excess of the prices at which such pianos 
are advertised or offered for sale. 

It is further ordered, That the complaint, insofar as it affects B. T. 
Faith Piano Company, Inc., a corporation, Benjamin T. Faith, and 
Mary Woodburn Faith, be, and it hereby is, dismissed. 

It is further ordered, That the respondent, Tiller-Faith Piano Com- 
_ pany, Inc., a corporation, and Armand A. Tiller, and Mona Frances 
Tiller, individually and as officers of said corporation, shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing, setting forth in detail the manner and 
form in which they have complied with this order. 

Trwer-F array Piano Company, Ivc., 
A CORPORATION, 
By Putiire Manrre, President. 
S Armand A. Tiller, 
ARMAND A. TILLER. 
S Mona Frances Tiller, 
Mona Frances TIuer. 

Dated: September 5, 1952. 

The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 3rd day 
of October, 1952. 
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In THe Marrer OF - 


HATO COMPANY, INC., ET AL. 


COMPLAINT, DECISION, FINDINGS, ORDER, AND OPINION IN REGARD TO THB 
ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 
26, 1914 


Docket 5087. Complaint, Sept. 6, 1950—Decision, Oct. 6, 1952 


Diabetes is incurable and cannot be self-diagnosed or self-treated by the layman, 
and the sale of a preparation therefor to the lay public under representa- 
tions and claims which are false is a public danger to the several million 
diabetics in the United States. 


As respects the treatment of such conditions as retinopathy or retinitis, and 
increased capillary fragility, which accompany diabetes, treatment of the 
former is still in the research field, and cause or cure of the latter is un- 
known, so that it is inimical to the health of a large and unfortunate segment 
of the public to offer relief for such conditions through the purchase of a 
preparation calculated to lull the taker into a false sense of security which 
may, notwithstanding the wrapper and its directions, lead him to throw 
off the onerous diet restrictions and use of insulin, and thus inevitably hasten 
his death. 


With regard to the authority of the Commission in a proceeding under Section 5 
to direct its orders to the officers, agents, representatives, and employees of 
a named corporate respondent in the absence of any findings other than 
those directed solely at the corporate respondent: the Commission was of 
the opinion that the decision in R. J. Reynolds Tobacco Co. v. F. T. C., 192 
F. (2d) 585, 5389-540, to the effect that the Commission was without such 
authority was erroneous in the light of that of the Supreme Court in Regal 
Knitwear Co. v. N. L. R. B., 325 U. 8. 9, there relied on, and in the light of 
other pertinent holdings of the courts including those in six other circuits, 
and that the earlier decision of the same court, overruled by it in the 
Reynolds case, in Sebrone Co. et al. v. F. T. C., 135 F. (2d) 676, 678, was right. 


It has long been the practice of the Commission to make its orders run against 
the officers, agents, representatives, and employees of corporate respondents 
and against their agents, etc., as individual respondents, such phrasing being 
regarded by it as a proper method of advising respondents that they are for- 
bidden to undertake the interdicted act indirectly through some representa- 
tive or subordinate, and the Commission has always understood that it not 
only had the right but the duty of making such inclusion in its orders. 


A representation in an advertisement that a certain medicinal preparation would 
relieve “certain conditions often accompanying diabetes” was false, mislead- 
ing and deceptive in its breadth and lack of qualification where it appeared 
that there was no claim that the product would relieve any except two of 
said conditions, and there was indirect evidence that the product would not 
relieve any of the others including acidosis, leg ulcers, cataracts, kidney com- 
plications and gangrene. 


Where a corporation and its president, engaged in the offer and sale of a drug 
tablet designated “Celparux”, in advertising in newspapers— 
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Falsely represented that said “Celparux” would control diabetes and would 


relieve certain conditions and complications thereof ; 


| The facts being that no drug or combination of drugs presently known will cure 
“or remedy diabetes; and neither said product, taken as directed, nor its 


ingredient rutin, will prevent the development, arrest the progress of, or 
serve as an adequate, competent treatment, remedy, or cure for diabetic 
retinitis or retinopathy; or prevent the development or increase of, or 
diminish, restore to normal, or correct increased capillary fragility in 
diabetics ; or prevent, cure, treat, remedy, or relieve any symptom or com- 
plication of diabetes per se: 


: Held, That said acts and practices were false, misleading, and deceptive, and 


were all to the prejudice and injury of the public, and constituted unfair 
and deceptive acts and practices in commerce. 


In reviewing and appraising the expert medical testimony of both parties in the 


foregoing proceeding, the Commission was of the opinion that the greater 
weight of the evidence in the record as to the therapeutic value of rutin 
for increased capillary fragility or retinitis resulting from or concomitant 
with diabetes, or hypertension, was that it had none. 


_ In so deciding the determinative fact was not the greater number of the experts 


who so testified, but an analysis of the testimony as a whole, including the 
facts that respondent’s expert did not specialize in diabetes, and that the 
benefits of rutin therapy for hypertensive retinitis and increased capillary 
fragility which he found may be accounted for by a difference in causation, 
namely, that while capillary fragility accompanying diabetes and hyper- 
tension is the same, the cause and treatment are different, and hypertensive 
retinitis is quite different from diabetic retinitis, and there is no relation- 
ship between increased capillary fragility and retinopathy in diabetes. 


As respects public interest involved in respondent’s advertising and selling to the 


lay public, it was significant that said expert testified that correction of 
increased capillary fragility would not aid or repair hemorrhage which had 
already taken place, that capillary fragility is certainly not the sole cause 
of retinal hemorrhage and may not even be a contributing part, that patients 
who had suffered said conditions had passed the point of no return so far 
as their retinal blood vessels are concerned, and that treatment of retinal 
hemorrhage is still in the research field and that neither rutin nor any- 
thing else can be offered to the general clinician as a remedy, cure, or relief 


therefor. 


The reopening of the proceeding in question as a result of which additional 


evidence of qualified experts, including actual experience with rutin, the 
techniques employed, and the results obtained were detailed, and the stand- 
ards of judgment and professional opinion were set out, largely cleared up 
prior uncertainties in the record and thus furnished a broader and sounder 
basis on which to judge and decide, weigh the evidence, and resolve con- 


flicts and draw conclusions. 


As respects the offer of the aforesaid preparation, whether the seller might make 


a profit out of the operation or give it away was beside the point. 


In the aforesaid proceeding it was immaterial that reputable and leading drug 


houses offered the rutin compound for sale to the medical profession, since 
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that was no evidence of its therapeutic value; and the deduction therefrom 
that a substantial number of physicians were prescribing it for the very 
“eonditions” advertised by respondents was likewise immaterial, and cer- 
tainly so as any defense or justification; and the fact that a segment of the 
medical profession may be misleading diabetics is no excuse for respondents’ 
likewise doing so, and no evidence on the record that neither of respondents’ 
claims was misleading. 


Before Mr. Frank Hier, hearing examiner. 
Mr. R.L. Banks and Mr. Jesse D. Kash for the Commission. 
Henican, James & Cleveland, of New Orleans, La., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Hato Company, Inc., 
a corporation, and Charles W. Thomas, individually and as an officer 
of Hato Company, Inc., hereinafter referred to as respondents, have 
violated the provisions of the said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParacrapH 1. Respondent, Hato Company, Inc., is a corporation 
chartered and existing under the laws of the State of Louisiana, having 
its office and principal place of business at 150 Baronne Street, New 
Orleans, Louisiana. 

Respondent, Charles W. Thomas, is president of Hato Company, 
Inc. The said Charles W. Thomas is responsible for and has control 
of and formulates the advertising policies and practices of the said 
corporate respondent, including the acts and practices hereinafter 
described. The address of the said individual respondent is the same 
as that shown for the corporate respondent. 

Par. 2. The respondents are now and have been for more than one 
year last past, engaged in the business of offering for sale and selling - 
a drug preparation, as “drug” is defined in the Federal Trade Com- 
mission Act. The said preparation is compounded and sold as a 
tablet. 

The designation used by respondent for the said drug, its formula 
and directions for use thereof are as follows: 


Designation: “Celparux’” 
Formula: Each tablet contains: 


RUEBEN EAD OE IAL A ed eee ee a 20 MG. 
Parsley s--vaelosds 4 ott Sapigtete et pate tiie Rane rs flonan 180 MG. 
Celery << 226g ts Sd no ce et ee ee tne ee ee 60 MG 


HATO CO., INC., ET AL. 299 


296 Complaint 


Directions: 
One tablet three times a day and one at bed time. 
Use: Diuretic. 


The labeling for said preparation sets out certain suggestions with 
| respect to diet. 

__ Par. 3. In the course and conduct of their business, respondents have 
disseminated, and caused the dissemination of, certain advertisements 
» concerning their said drug, Celparux, by the United States mails and 
_ by various means in commerce, as “commerce” is defined in the Federal 
_ Trade Commission Act, for the purpose of inducing and which were 
likely to induce directly or indirectly, its purchase, including, but not 
| limited to advertisements in the “New Orleans Item” issues of Decem- 
| ber 18, 21, and 31, 1948; the New Orleans “Times Picayune” issues of 
_ December 8, 12, 15, 19, 22, 26, and 29, 1948; the “New Orleans States” 
issue of December 8, 1948; and the Monroe, Louisiana “News Star” 
issues of May 1 and 2, 1949; and respondents have disseminated and 
caused the dissemination of advertisements including, but not limited 
to those referred to above, for the purpose of inducing and which were 
likely to induce, directly or indirectly, its purchase in commerce, as 
“commerce” is defined in the Federal Trade Commission Act. 

Par. 4. Among the statements and representations contained in said 
advertisements, disseminated and caused to be disseminated, as here- 
inabove set forth, are the following: 

Do you have diabetes? Celparux tablets are especially compounded to 
control your diabetes. 

DO YOU HAVE DIABETES MELLITUS? CELPARUX TABLETS— 
Especially compounded as an aid in the relief of certain conditiens often 
accompanying DIABHTES MELLITUS. 

Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, respondents have 
represented, directly and by implication, that the use of said prepara- 
tion “Celparux” will control diabetes, and relieve certain conditions 
and complications of diabetes. 

Par. 6. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact, the use of the said 
preparation, as directed or otherwise, will not control diabetes, relieve 
any condition or complication of diabetes or have any therapeutic or 
other value in the treatment of said disease or its symptoms or com- 
plications. 

Par. 7. The use by respondents of the said advertisements has had 
the capacity and tendency to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
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the statements and representations are true, and to induce a substan- 
tial portion of the purchasing public, because of such erroneous and 
mistaken belief, to purchase said preparation. 

Par. 8. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 6, 1950, issued and 
subsequently served its complaint in this proceeding upon respondents 
Hato Company, Inc., a corporation, and Charles W. Thomas, indi- 
vidually and as an officer thereof, charging them with the use of 
unfair and deceptive acts and practices in commerce by disseminating 
false advertisements in violation of said Act. After the issuance of 
said complaint and the filing on October 25, 1950, of respondents’ 
answer thereto, hearings were held at which testimony and other 
evidence in support of and in opposition to the allegations of said 
complaint were introduced before a hearing examiner of the Com- 
mission theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, on April 9, 1951, the hearing examiner filed his 
initial decision, which was duly served upon the parties. Thereafter, 
counsel in support of the allegations of the complaint moved the 
Commission to order the proceeding reopened and remanded to the 
hearing examiner for the taking of additional evidence, which motion, 
though opposed by respondents, was granted by the Commission on 
August 28,1951. Pursuant to such order, hearings were held for the 
receipt of additional evidence tendered by counsel in support of the 
complaint and for the receipt of evidence in opposition thereto ten- 
dered by respondents. Neither side having anything further to offer, 
the taking of evidence was closed by the hearing examiner on April 9, 
1952. Thereafter, the proceeding regularly came on for final consid- 
eration by the hearing examiner upon the complaint, answer thereto, 
testimony and other evidence, before and since prior decision, and 
proposed findings of fact and conclusions presented by counsel for 
respondents; and said hearing examiner, on May 14, 1952, filed his 
initial decision therein. 

Within the time permitted by its Rules of Practice, the Commission, 
having reason to believe that said initial decision did not constitute an 
adequate disposition of this proceeding, issued an order placing this 
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# case on its docket for review, and served on all parties its tentative 
i order to cease and desist proposed in lieu of the order contained in the 
| initial decision, together with an order granting respondents leave to 
' file any objections they might have to the proposed changes in the 
; initial decision as embodied in said tentative order. The Commission 
) having denied respondents’ objections to said tentative order, this — 
| proceeding regularly came on for final consideration by it upon the 
) record herein; and the Commission, being now fully advised in thé | 
| premises, finds that this proceeding is in the interest of the public and 
) makes this its findings as to the facts and its conclusions drawn there- 
_ from and order based thereon, the same to be in lieu of the initial 
| decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Hato Company, Inc., is a corporation 
_ chartered and existing under the laws of the State of Louisiana, having 
its office and principal place of business at 150 Baronne Street, New 
- Orleans, Louisiana. 
Respondent Charles W. Thomas is, and since its organization has 
been, president of Hato Company, Inc., and is and has been responsi- 
ble for and in control of the advertising policies and practices of the 
corporate respondent, he having formulated such policies and prac- 
tices, including the acts and practices herein described. His address 
is the same as that of the corporate respondent. 
Par. 2. Respondents are now and since 1948 have been engaged in 
offering for sale and selling a drug tablet, as “drug” is defined in the 
Federal Trade Commission Act. Such tablet is designated Celparux 


and its formula is: 


LRU EST as ape oa ge I a et aes ce A ee RL Se = 20mg 
TEETER CN ce ap ee eee 180 mg. 
(COTE T: yearn een se Ta SE Se 60 mg. 
ANSON? ONC WN Oi eke es =a le Esa tala ae Bee ose ee Ree ee eee es Eng eS, 20 mg. 


Directions for use are one tablet three times a day and one at bedtime 
asa diuretic. The labeling of said preparation sets out certain dietary 

_ suggestions. 
Par. 3. In the course and conduct of their business, respondents have 
disseminated, and caused the dissemination of, advertisements of 
Celparux, by the United States mails and by various means in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
for the purpose of inducing and which were likely to induce, directly 
or indirectly, its purchase, including advertisements inserted in the 
“New Orleans Item,” “New Orleans States,” “Times Picayune” news- 
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papers in 1948 and the Monroe, Louisiana, “News Star” newspaper in 
1949; and respondents have disseminated and caused the dissemina- 
tion, by various means, of advertisements for the purpose of inducing 
and which were likely to induce, directly or indirectly, the purchase 
of said preparation in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 

Par. 4. Among the statements and representations in said. adver- 
tisements, disseminated and caused to be disseminated as hereinabove 
found, are the following: 

Do you have diabetes? Celparux tablets are especially compounded to 
control your diabetes. 

Do you have diabetes mellitus? Celparux tablets—especially compounded 
as an aid in the relief of certain conditions often accompanying diabetes 
mellitus. 

Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set out in Paragraph Four, 
respondents have represented that Celparux tablets will contro] dia- 
betes, and will relieve certain conditions and complications of diabetes. 

Par. 6. Diabetes to the public is synonymous with diabetes mellitus, 
und is an incurable disease of metabolism in which the pancreas fails 
to produce and pour into the blood stream enough of the hormone 
insulin to metabolize glucose sugar in the blood to substances which 
can be utilized by the tissues. This failure results in an excess of 
sugar in the blood stream, which spills over into the urine. Uncor- 
rected or uncompensated acidosis, vascular disease, leg ulcers, retinitis, 
cataracts, kidney complications, increased capillary fragility, and 
gangrene may ensue, resulting in death. At least several million 
people in the United States have diabetes. 

Par. 7. Diabetes is characterized symptomatically at the onset by 
increased thirst and appetite, loss of weight, excessive urination, itch- 
ing of the skin, often infections of the skin and weakness. While all 
of these are objectively discernible to the patient himself, they are not 
indicative of diabetes alone, but characterize other physical disturb- 
ances or diseases also. Furthermore, they are merely the outward 
manifestations of the metabolic fault which is undeterminable without 
facilities and the knowledge of their use, not possessed by a layman. 
Self diagnosis of diabetes is impossible. The victim must be given 
a thorough physical examination by a competent and experienced 
physician including extensive laboratory tests, such as urinalyses, 
glucose blood level and glucose tolerance tests. While urinalyses may 
be performed by an instructed layman or patient, the other tests 
cannot be. From these tests the physician must determine the extent 
of metabolic fault—just how much blood sugar the impaired pancreas 
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/ can metabolize. If the breakdown be slight, restriction of sugar and 
_ starches in the diet. may be adequate to prevent complications and 
death. If the breakdown be extensive, then in addition to diet restric - 
tion, insulin must be injected parenterally at various intervals. Fifty 
percent of diabetics need insulin as well as diet restriction. Victims 
of diabetes vary greatly in their ability to utilize blood sugar, diets 
must be fitted to the individual exigency, and dosages of insulin vary 
widely as to the kind of insulin, the unit dose and frequency of the 
injection. Self-treatment, in the sense of halting or delaying the 
disease, is therefore impossible also. 

Par. 8. There exists no drug or combination of drugs, presently 
known, which will cure, correct or remedy diabetes. Since there like- 
wise exists no drug, or combination of drugs, presently known, which, 
when taken by mouth, will control or adequately and effectively treat 
diabetes, the question of whether the disease can be controlled or 
treated at all by diet and/or insulin, in one sense of those verbs, is 
immaterial. Respondents’ representation, therefore, that Celparux 
tablets “are especially compounded to control your diabetes,” is mis- 
leading and deceptive on its face and false in its implication that they 
will control the disease. 

Par. 9. The evidence on respondents’ second representation: ‘“Cel- 
parux tablets—especially compounded as an aid in the relief of certain 
conditions often accompanying diabetes,” is in conflict on one point. 
The “conditions” accompanying diabetes are hereinabove set out in 
Paragraph Six. There is no claim by respondents that their product 
will relieve any of these conditions except retinitis and increased 
capillary fragility. There is indirect evidence in the record that 
Celparux will not. Therefore, the representation is false, misleading 
and deceptive in its breadth and lack of qualification as to the other 
conditions which frequently accompany diabetes—acidosis, leg ulcers, 
cataracts, kidney complications, gangrene. The only serious dispute 
in this proceeding is whether rutin, with or without ascorbic acid, 
in the amounts contained in Celparux, taken as directed, will relieve 
retinitis and increased capillary fragility. Forty percent of all dia- 
betics have increased capillary fragility, of which seven to eight per- 
cent have retinitis. 

Par. 10. On this issue, two specialists in internal medicine, the 
orbit of which includes diabetes, who had treated many diabetics and 
who were currently doing so, testified that neither Celparux tablets, 
nor any of the ingredients therein, alone or in combination, in the 
dosage prescribed, or in any dosage, would “relieve,” treat, cure, or 
alleviate either diabetes or its accompanying retinitis or increased 
capillary fragility. Neither had had any experience with Celparux 
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or rutin, experimental or clinical. Both were aware of reported re- 
search and experimental and clinical work done by others with rutin 
on both animals and humans in the treatment of retinitis and increased 
capillary fragility, whether concomitant to diabetes, hypertension or 
some other disorder, and were aware that some of this work indicated 
success. They testified that other work done produced neutral or 
negative results. Both rejected the findings of success, on the ground 
that the results were inconclusive. 

Par. 11. One of these experts was of the opinion that rutin was not 
absorbed into the blood stream in appreciable amounts, with or with- 
out the other ingredients of Celparux; that insulin does not:cure in- 
creased capillary fragility or retinitis but that diet restriction will 
limit and prevent retinitis; that the clinical reports on the use of rutin 
in decreasing increased capillary fragility and retinitis have been 
equivocal, that is, that there have been comparatively as many failures 
as successes ; that the tests for increased capillary fragility are not com- 
pletely satisfactory but open to a number of valid criticisms; that the 
work of others on this subject has shown positive, neutral and negative 
results (some of it shows rutin does decrease capillary fragility and 
retinitis, some of it shows rutin to have no effect whatever and some 
of it shows increased capillary fragility and retinitis in spite of rutin 
therapy). Therefore, she rejects it all as inconclusive and does not 
believe that rutin in the dosage of Celparux, with or without the other 
ingredients, will relieve increased capillary fragility or retinitis. 

Par. 12. The second of these experts was of the opinion that 
Celparux is not an adequate treatment for diabetes; that there is no 
conclusive proof that Celparux, taken as directed, will prevent. or 
relieve any symptom, condition or complication of the disease; that 
there is evidence that rutin will, and evidence that it will not, but that 
it is in the experimental stage at this time and, therefore, he did not 
believe that it would. He had great doubt that rutin was absorbed 
through the intestinal tract when taken orally and was not: aware of 
any research showing that combining ascorbic acid with rutin in- 
creased the absorbency of the latter. He was of the opinion that there 
was conclusive evidence that rutin would not relieve increased capil- 
lary fragility in the majority of patients treated with it, although he 
had never used it himself, experimentally or clinically; that there is 
evidence that rutin will relieve increased capillary fragility in a few 
cases but that such evidence was inconclusive in his opinion; that 
there were some experts in the field who believe that rutin deserves 
further clinical trial, who advocate its use and believe it to be effective. 
He was further of the opinion that ascorbic acid has an effect on 
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© increased capillary fragility where associated with scurvy; that the 


| tests’ to discover increased capillary fragility are all subject to criti- 
_ eism for validity ; that his acceptance of experiments with rutin would 
depend upon how well the experiments and the increased capillary 


__ fragility were controlled and how long the experiments were run; that 


he knew of no experiments with rutin where these factors were satis- 
factorily demonstrated. He testified that insulin does not decrease 
capillary fragility and does not correct or control retinitis, that. dia- 
betes may be under control but the patient will still have increased 
capillary fragility. He testified he was reluctant to recommend, 
accept or use a drug until it is proved to his satisfaction to be and 
to do what it is supposed, because he is not sure it will do the patient 
the good it is supposed to, because some harm may befall the patient 
_ from taking it and because of the added expense to the patient. 

| Par. 13. Opposing this medical opinion evidence, respondents pro- 
duced a medical expert in the field of hypertension. Hypertensives, 
however, frequently have increased capillary fragility as a concomi- 
tant to their hypertension. This witness had first used rutin, experi- 
mentally and clinically. He was the author or co-author of some 
eight published articles describing its use and the results thereof. He 


_ was of the opinion that rutin is of definite value in correcting increased 


capillary fragility and retinitis in the amount contained in, and the 
dosage directed for, Celparux, with which product as such he was 
entirely unfamiliar. He did not know whether ascorbic acid in- 
creased the effect of the rutin but testified that rutin therapy was 
successful in reducing increased capillary fragility to normal in 88 
percent of 300 to 500 patients, all of whom were the patients of the 
witness, all of whom he treated himself, and ali of whom he saw. Very 
few of them had diabetes. Huis experience with rutin therapy for 
increased capillary fragility and retinitis covers eight years. He was 
of the opinion that a tablet containing the rutin in Celparux would 
have therapeutic value in the treatment of capillary fragility and 
retinitis, but would not testify as to the other ingredients in Celparux 
since he was unfamiliar with the product. He was of the opinion that 
diabetes was not due to a deficiency of ascorbic acid, that celery and 
parsley would have no therapeutic value in the treatment of diabetes. 

Par. 14. There was no dispute in the medical opinion testimony 
that increased capillary fragility and retinitis cannot be discovered 
or diagnosed by a layman; that Vitamin C, celery and parsley have 
no therapeutic effect whatever on diabetes or any symptom or condi- 
tion thereof; that rutin preparations are sold by leading pharmaceu- 
tical houses for the treatment of increased capillary fragility, usually 
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under the supervision of a physician; that Celparux is not dangerous ~ 
to the human body in many times the dosage recommended by 
respondents. 

Par. 15. Celparux never has been and is not sold or given away 
except with a pamphlet prepared by respondents containing express 
directions to the user to follow his diet and see his physician. Selpa- 
rux is sold in bottles of 100 tablets formerly for $3.50 each, now for 
$2.50 at the rate of from 150 to 300 bottles per month, twenty-five per- 
cent of which are given away by respondents to those who can’t afford 
to pay for them. 

Par. 16. In addition to the medical testimony it was stipulated 
that if a pharmacologist were called, he would testify that he had made 
an extensive study of rutin, was familiar with the bibliography on the 
subject, and had prepared a thesis thereon; that in his opinion, it was 
of definite therapeutic value in treating increased capillary fragility 
and retinitis in the dosage recommended by respondents; that it is 
sold by reputable drug manufacturers for this purpose; that its effec- 
tiveness is increased by the addition of ascorbic acid. Such were the 
facts as revealed by the record when the proceeding was first closed 
and decided. After being reopened and remanded by the Commission, 
the following facts were adduced. 

Par. 17. Four specialists in internal medicine, which specialty in- 
cludes diabetes mellitus, hypertension and their complications—two 
in Cleveland, Ohio, one in New York City and one in Philadelphia— 
all conferees of numerous academic and scientific degrees, all having 
served as instructors in medicine, both graduate and undergraduate, 
all of them authors of scientific articles, all of them having held 
hospital and clinical appointments of importance and responsibility 
and all of them having actively practiced medicine with private 
patients and in clinics for from 15 to 25 years and otherwise well 
qualified as experts in their field, testified they had administered rutin 
to patients suffering from retinopathy or retinitis, whether caused by 
or a concomitant of diabetes mellitus or hypertension, with completely 
negative results. One of these specialists had taken a group of 19 dia- 
betics with retinopathy, all of whom were tested for increased capil- 
lary fragility by standard methods, and had given half of them pla- 
cebos and the other half rutin in a dosage of 60 milligrams three times 
a day for a period of from 1 month to 3 months. He had also taken 
another group of 12 with hypertension and had similarly divided this 
group and treated one-half thereof with a similar dosage. Results 
were completely negative for both groups. Some of the patients in the 
control group showed improvement in capillary fragility ; some in the 
treated group showed a worsening. There was no distinguishable 
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® change in the retinopathy. The second expert had made a study of 
the use of rutin for the relief of capillary fragility, retinitis or retino- 
pathy in conjunction with a leading ophthalmologist, giving a dosage 
of 50-60 milligrams three times a day to 75 patients who were observed 
over a period of from 6 months to a year, and he was unable to detect 
any objective evidence of improvement. The third specialist had 
treated more than 100 diabetics with a dosage of 20 milligrams three 
times a day which was increased up to 80 milligrams three times a day 
over a minimum period of 2 to 8 months and a maximum of 6 months 
without evidence of improvement. In fact, two patients developed 
blindness due to hemorrhage while on the rutin therapy. The fourth 
specialist prescribed it in dosages ranging from 20 milligrams to 100 
milligrams four times a day to 150 to 200 patients over a period of 
from 3 months to 3 years and he has not seen a single patient where 
rutin had any effect on the progress of the retinitis. All of these men 
were of the professional opinion that the periods of time over which 
they administered the drug were amply sufficient to demonstrate 
whether it had any therapeutic effect on the disorder for which it was 
administered. In addition to the above, an equally well qualified 
ophthalmologist testified that he had tried rutin in dosages of from 
20 milligrams three times a day to 400 milligrams daily over a period 
of from 6 months to 2 years on 50 diabetics and 25 to 30 hypertensives 
having retinopathy without beneficial result. 

Par. 18. Based on their experience, as detailed, and their scientific 
knowledge and experience as a whole, these men gave it as their col- 
lective expert opinions that rutin does not and will not arrest the 
progress of, correct, relieve or cure retinitis or retinopathy in either 
diabetics or hypertensives; nor does it diminish or restore to normal 
the increased capillary fragility from which diabetics or hyperten- 
sives frequently suffer; and that it is not an adequate, competent or 
effective treatment or remedy for diabetic or hypertensive retinitis or 
increased capillary fragility. They were further of the unanimous 
opinion that the respondents’ preparation Celparux, when taken as 
directed, would not prevent the development of diabetic retinitis or 
retinopathy nor arrest the progress of these disorders; that it will not 
prevent capillary fragility from increasing nor will it correct or 
restore to normal increased capillary fragility in diabetics; that it 
will not correct, prevent or relieve any symptoms, conditions or com- 
plications of diabetes, nor will it cure diabetes, diabetic retinitis or 
increased capillary fragility, nor would the drug rutin alone accom- 
plish any of these desired results. 

Par. 19. Respondents thereupon recalled as a witness the same 
specialist in hypertension who had previously testified, as set out 
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supra, in Paragraph Thirteen hereof. This witness, as well qualified 
to testify as an expert on hypertension as any in this proceeding, 
criticized the testimony of the first of the Cleveland, Ohio, internists 
on two principal grounds: that the tests used to determine increased 
capillary fragility were neither medically established nor reliable, 
and that too few patients were tested over too short a time to deter- 
mine whether rutin has or has not any therapeutic value. It was 
conceded that where a drug is toxic, 8 months is an adequate time, 
but he insisted that rutin is nontoxic and is allied to vitamins where 
results are frequently not demonstrable for many more months. 
Further criticism was made of the selection of patients with retinal 
hemorrhages already occurred on the ground that this amounted to 
restricting the testing to the worst cases where calamity had already 
occurred, and the negative results from such a restricted field did not 
necessarily indicate a drug had no beneficial or preventative.effect on 
patients who had not retrograded so far. He testified further that 
some 11 reputable drug houses make and sell rutin under license from 
the U. S. Government, which holds the patent for its manufacture. 
He admitted that this is no evidence of the therapeutic value of rutin 
but simply evidence that there is a demand for it and use of it by the 
medical profession. As to the other testifying experts, he was of the 
opinion that their conclusions were too sweeping. He testified that 
he was convinced that correcting capillary fault would not help a 
hemorrhage which has already occurred; that capillary fragility is 
certainly not the sole cause of retinal hemorrhage and may not even 
be a contributing cause; that those who have had retinal hemorrhage 
have passed the point of no return so far as their retinal blood vessels 
are concerned; and that treatment of retinal hemorrhage is still in 
the research field and neither rutin nor anything else can be offered to 
_the general clinician as a fait accomph. He did not know whether 
diabetics got any benefit from rutin dosage, having had too many 
Giabetics suffer progressive failure of vision during the past few years 
while on adequate rutin therapy, frequently with normal capillary 
fragility, to have any illusions that rutin is the final answer for diabetic 
retinopathy and he had never claimed that it was. He was of the 
opinion that it had a subsidiary place, however. 

Par. 20. The greater weight of the evidence in this record as to 
the therapeutic value of rutin for increased capillary fragility, reti- 
nitis or retinopathy resulting from or concomitant with diabetes 
mellitus or hypertension is that it has none—not because there were 
a greater number of experts expressing such opinion but for the fol- 
lowing reasons. It is most significant that identical results were 
obtained from usage of rutin, experimentally and clinically, by a 


HATO’ CO;-INC. BY AL, 309 
| 296 Findings 


f number of well qualified specialists in different parts of the country, 


f unanimously opposite to the results obtained by respondents’ experts. 


© If the other experimenters or users had obtained varying or spotty 
} results, the extensive and positive results of respondents’ expert might 
) well prevail because of the number of cases and the number of years 
) followed. Opposing results were not all obtained in just 3 months— 
_ two observers followed patients taking rutin for 2 and 3 years, respec- 
i) tively. It seems impossible for five well qualified specialists, anxious 
| to find some drug which would relieve or help the distressing con- 
) ditions of their patients, separately to try out this drug without 
{ a single positive result, if the substance has the value and produces 
/ the results described by respondents’ expert. There is no animus 
» to discredit reflected on this record—the urge would naturally be 
» to the contrary. Furthermore, there is credible and uncontradicted 
_ testimony in the record that, although the capillary fragility ac- 
companying diabetes and hypertension is the same, the cause is dif- 
ferent and the treatment is different, that hypertensive retinitis is 
| quite different from diabetic retinitis or retinopathy, and there is 
| no relationship between increased capillary fragility and retinopathy 
| in diabetes. Respondents’ expert does not specialize in diabetes, 
has limited experience with it, makes no claim to expértise in that 
| field. The benefits of rutin therapy for hypertensive retinitis, retin- 
) opathy and increased capillary fragility which he found may, for all 
} any expert testified, be accounted for by this difference in causation. 
This deduction is supported by his statement that he had seen too 
many diabetics suffer progressive failure of vision, although on 
adequate rutin therapy and frequently with normal capillary fra- 
gility, to have any illusions that rutin is the final answer for diabetic 
retinopathy. He admits he does not know whether diabetics get any 
benefit from rutin therapy. Rutin could be effective for vascular 
and retinal degenerative conditions accompanying hypertension and 
yet be entirely ineffective for the same conditions accompanying 
diabetes because of different causation. In any event, it is incorrect 
to assume, as was done on the previous record, that beneficial results 
claimed for rutin dosage on hypertensive concomitant indicated relief 
for the same conditions accompanying diabetes with the same treat- 
ment. Respondents’ advertising, under attack in this proceeding, is 
confined to diabetes or “certain conditions often accompanying dia- 
betes mellitus,” for the relief or control of which respondents’ nostrum 
is offered for sale. 

Par. 21. Accordingly, the finding of fact is that neither respond- 
ents’ product Celparux, taken as directed, nor its ingredient, rutin, 
in any dosage, will prevent the development, arrest the progress of, 
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or serve as an adequate, competent, or effective treatment, remedy 
or cure for diabetic retinitis or retinopathy; nor prevent the de- 
velopment or increase of, nor diminish, restore to normal, or correct 
increased capillary fragility in diabetics; nor prevent, cure, treat, 
remedy, or relieve any symptom, condition or complication of diabetes, 
nor of diabetes per se. Respondents’ representation, therefore, that 
its product Celparux, per se, or because of any ingredient, is “espe- 
cially compounded as an aid in the relief of certain conditions often 
accompanying diabetes mellitus” is false, misleading and deceptive. 

Par. 22. On the question of the public interest in respondents’ so 
advertising and selling to the lay public, it is significant that respond- 
ents’ expert testified that correction of increased capillary fragility 
will not aid or repair a hemorrhage already taken place, that increased 
capillary fragility is not the sole, and may not even be a contributing 
cause of retinal hemorrhage, that patients who have had retinal 
hemorrhage have passed the point of no return so far as aid to their 
retinal blood vessels is concerned and that the treatment of retinal 
hemorrhage is still in the research field, and neither rutin nor any 
other substance is a reliable cure, remedy or relief therefor. Accord- 
ing to another expert, diabetic retinopathy is a most serious complica- 
tion, blinding one out of every six diabetics in spite of insulin, and 
increased capillary fragility occurs in 25 to 50 percent of all diabetics. 


CONCLUSIONS 


1. The uncertainties existing in the record in this proceeding prior 
to its having been reopened for the reception of additional evidence 
have been largely cleared up by the additional testimony of qualified 
experts. Actual experience with rutin has been presented, the tech- 
niques employed and results obtained have been detailed and the stand- 
ards of judgment and professional opinion have been set out, thus 
furnishing a broader and sounder basis on which to judge and decide, 
weigh the evidence, resolve the conflicts and draw conclusions. 

2. The sale of respondents’ product to the lay public, under the 
representations and claims made is a public danger to the several mil- 
lion diabetics in the United States. Diabetes is incurable, cannot be 
self-diagnosed or self-treated by a layman. Even insulin and diet 
restriction do not prevent, control, arrest or relieve various degenera- 
tive “conditions” accompanying it, such as retinopathy or retinitis, 
which blinds one out of six, or increased capillary fragility, which 
attacks 25-50 percent of the unfortunate. With the treatment of the 
former condition still in the research field, and the latter unknown as 
to cause or cure, it is certainly inimical to the health of this very large 
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#} and unfortunate segment of the public to offer relief for these condi- 

# tions through the purchase of respondents’ pills, and lull the taker 
® into a false sense of security which may, in spite of the wrapper around 
) the pill bottle, lead him to throw off the onerous diet restriction and 


™ insulin treatment, thus inevitably hastening his death. Whether the 


; 1 respondents make a profit out of the operation or give the pills away 
4 isbeside the point. It is likewise immaterial that reputable and lead- 


i ing drug houses offer the rutin component for sale to the profession. 


That is no evidence of its therapeutic value. The deduction there- 
from that a substantial number of physicians are prescribing it as 
a treatment for the very “conditions” advertised by respondents is 
likewise immaterial, certainly as any defense or justification to re- 
spondent. That a segment of the medical profession may be mislead- 
ing diabetics is no excuse for respondents’ likewise doing so, and no 
evidence on this record that neither is misleading. 

3. The acts and practices of respondents as herein found to be false, 
misleading and deceptive, are all to the injury and prejudice of the 
public and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 

ORDER 


It is ordered, That respondents Hato Company, Inc., a corporation, 
its officers, representatives, agents, and employees, and Charles W. 
Thomas, individually and as an officer thereof, his representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution 
of Celparux, or any product of substantially similar composition, or 
possessing substantially similar properties, whether sold under the 
same or any other name, do forthwith cease and desist from directly 
or indirectly— 

1. Disseminating, or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement, 
which represents, directly or through inference, that Celparux does 
or will control diabetes or does or will relieve or have any therapeutic 
value in the treatment of any symptoms, complication or condition 
of diabetes, including retinitis, retinopathy and increased capillary 
fragility. 

2. Disseminating, or causing to be disseminated by any means, for 
the purpose of inducing, or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of Celparux, any advertisement 
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which contains any of the representations prohibited in Paragraph 1 
of this order. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 

Commissioner Mason not participating. 


OPINION OF THE COMMISSION 


Sprncarn, Commisstonrr: The Commission’s complaint in this 
matter charges that respondents’ advertising of their drug prepa- 
ration Celparux as possessing therapeutic value in the treatment and 
control of diabetes and its symptoms is false, misleading and decep- 
tive and constitutes unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 

After consideration of testimony and other evidence in the matter, 
the hearing examiner issued an initial decision in which he sustained 
the material allegations of the complaint and ordered respondents 
to cease and desist from the practices challenged by the complaint. 

No appeal from the initial decision was filed. However, the Com- 
mission, being of the opinion that the hearing examiner’s initial 
decision did not constitute an appropriate disposition of the matter, 
placed the matter on its own docket for review and has issued its 
findings as to the facts, conclusion, and order to cease and desist 
substantially as issued by the hearing examiner, except for adding 
to the order language making the order applicable to “officers, repre- 
sentatives, agents, and employees” of the corporate respondent Hato 
Company, Inc., and to “representatives, agents, and employees” of 
the individual respondent, Charles W. Thomas. Such alterations 
of the initial decision present the sole issue in this matter. 

For years it has been the practice of the Commission to make its 
orders run against the officers, agents, representatives, and employees 
of corporate respondents, and also against the agents, representa- 
tives, and employees of individual respondents. The Commission 
has always understood that it not only had the right but the duty 
to make such inclusion in its orders. It regarded this phrasing as 
a proper method of advising respondents that they were forbidden 
to undertake the interdicted act indirectly through some representa- 
tive or subordinate. Authority apparently sustained this inclusion. 
Regal Knitwear Co. v. National Labor Relations Board, 325 U.S. 9 
(1945) ; Southport Petroleum Co. v. National Labor Relations Board, 
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* 315 U.S. 100 (1942) ; Sebrone Co., et al. v. Federal Trade Commis- 


sion, 185 F. (2d) 676, 678 (C. A. 7, 1948). The Commission feels 


| that the inclusion serves a worthwhile purpose because, as a prac- 
| tical matter, it tends to prevent and discourage evasion. 


The present question was squarely raised by the Court of Appeals 
for the Seventh Circuit in its decision in R. J. Reynolds Tobacco Co. 


v. Federal Trade Commission, 192 F. (2d) 535, 539-540 (1951). 


That Court held the Commission was without authority in a pro- 
ceeding under section 5 of the Federal Trade Commission Act to 
direct its order to the officers, agents, representatives and employees 


of the named corporate respondent in the absence of any findings 


other than those directed solely at the corporate respondent. In the 
course of its opinion the Court did concede that “under the cases 
there may be room for differences of opinion” but, nevertheless, over- 
ruled its own prior decision on the precise point as expressed in 
Sebrone Co., et al. v. Federal Trade Commission, 135 F. (2d) 676, 
678 (C. A. 7, 1943), because it felt “the opinion discloses the question 
received scant consideration.” 

In Regal Knitwear Co., supra, the Supreme Court had refused to 
strike from the Labor Board’s order the somewhat broader phrase 
“officers, agents, successors and assigns.” In the R. J. Reynolds 
Tobacco Co. case the Seventh Circuit Court found it necessary to 
distinguish that decision. It pointed out that violations of Com- 
mission orders, unlike those of the Labor Board, might be the subject 
matter of ¢ivil penalty actions instituted in the district courts, 15 
U.S. C. § 45 (1). It understood that the Supreme Court’s approval 
of the inclusion of “officers, agents, successors and assigns” in Labor 
Board orders rested on the premise that enforcement of such orders 
“was lodged with a court of equity, which had ample facilities on 
a citation for contempt for protecting a person or party improperly 
brought before the court.” And further said with regard to Com- 
mission orders : 

“Thus, the unnamed ‘officers, agents, representatives and em- 


ployees’ are not only subject to a contempt proceeding for the vio- 


lation of a court’s enforcement decree where equitable considerations 
prevail, but they are likewise subject to a severe penalty, to be recov- 
ered in a civil action.” [Emphasis supplied. | 

The Commission does not understand that the Supreme Court’s 
approval in Regal Knitwear Co., supra, rested on the premise that 
enforcement of Labor Board orders was lodged with a court of 
equity. Instead it notes that in the course of the opinion the court 
pointed out that Rule 65 (d) of the Federal Rules of Civil Procedure 
provides that: 
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“Every order granting an injunction and every restraining order 
* * * is binding upon the parties to the action, their officers, agents, 
servants, employees and attorneys, and upon those persons in active 
concert or participation with them who receive actual notice of the 
order by personal service or otherwise.” 

The Court then stated : 

“* * * This is derived from the common law doctrine that a decree 
of injunction not only binds the parties defendant but also those iden- 
tified with them in interest, in ‘privity’ with them, represented by them 
or subject to their control. In essence, it is that defendants may not 
nullify a decree by carrying out prohibited acts by aiders and abettors, 
although they were not parties to the original proceeding.” 

The reasoning of the Seventh Circuit Court would be persuasive 
if the propriety of including the phrase in question rested on some 
power peculiar to and inherent in an equity court, or if the force and 
effect of such inclusion was to fix and determine responsibility for 
future acts without adequate notice and hearing, but since neither 
alternative appears correct, the Commission is of the opinion that the 
distinction sought to be made is unwarranted and not within the cur- 
rent of authority. 

The Commission well recognizes that its orders cannot be “so broad 
as to make punishable the conduct of persons who act independently 
and whose rights have not been adjudicated according to law.” egal 
Knitwear Co., supra, at p. 18. However, orders directed to the “offi- 
cers, agents, representatives and employees” of a named corporate 
respondent do not seek any such result, nor is the Commission appro- 
priating any powers peculiar to courts of equity for, “* * * no court 
can make a decree which will bind anyone but a party; a court of 
equity is as much limited as a court of law. * * *” Alemite Mfg. Cor- 
poration v. Staff, 42 F. (2d) 833 (C. A. 2, 1930). 

The common law has long sanctioned the inclusion of “officers, 
agents, representatives and employees” of a named party. This in- 
clusion has never been considered to be in derogation of the rights of 
the members of the class to have their day in court, because to the 
extent they are bound by the order they have had complete and ade- 
quate representation. It is well established that no restraint is laid 
on such “officer, agent, representative and employee” personally but 
merely as the “officer, agent, representative and employee” of the 
named party. Notwithstanding the order and notice of it, he, upon 
ceasing to be the officer, agent, representative or employee is free to act 
for himself in the protection of his own rights and the prosecution of 
his own interest even though it may involve his doing the very thing 
prohibited his former master. The order is a personal matter to the 
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| party against whom it is directed and to those persons who occupy a 


subordinate relation to such party while they occupy that relationship. 
The object of the generalization is to advise the named party that he 
may not do indirectly, through representatives and subordinates, the 
act which he is directly forbidden to do. The act prohibited by the 
order is the act of the respondent and if respondent is not involved 
in the violation, the officer, agent, representative and employee could 
not be involved. Chase National Bank v. Norwalk, 291 U. S. 481 
(1934) ; Alemite Mfg. Corporation v. Staff, 42 F. (2d) 832 (C. A. 2, 
1942) ; Dadirrian v. Gullian, et al. 79 Fed. 784 (Circuit Court, D. New 
Jersey, 1897) ; Kean v. Bailey, et al., 82 F. Supp. 260-262 (D. C. Minn., 
1949) ; Harvey v. Bettis, et al., 35 F. (2d) 349, 350 (C. A. 9, 1929) ; 
Swetland v. Curry, 188 F. (2d) 841, 843 (C. A. 6, 1951). See also 
28 Am. Juris. Injunctions, sec. 331, 332 

For further reasons, close study of the Regal Knitwear Co. decision 
affords small comfort for the Seventh Circuit’s decision on this question 
in the &. J. Reynolds Tobacco Co. case. The Regal Knitwear Co. case 
involved a National Labor Relations Board order running against 
“officers, agents, successors and assigns” of a particular respondent. 
The issue seems to have been confined to the propriety of including 
“successors and assigns” in the order. Both the court and appellant 
apparently assumed that inclusion of “officers” and “agents” was 
entirely proper. 

In delivering a 6 to 3 decision of the Court, Justice Jackson pointed 
out that the Seventh Circuit has consistently disagreed with other 
Circuits on this issue (pages 10-11) : 

“* * * Not only have circuit courts of appeals, except the Seventh 
Circuit, generally enforced orders containing this provision, but this 
Court has several times done so.” 

Then, after a discussion as to legal precedent for inclusion of the 
words in question (pages 12-15) it is stated that respondents’ objec- 
tion to the words of the order is “merely as words” and that: 

sc * * No successor or assign appears before us complaining that 
these words put him in jeopardy. No one can be punished for con- 
tempt because of these words until after a judicial hearing in which 
their operation could be determined on a concrete set of facts” 
(page 16). 

Finally, most significant to the determination of the issue in the 
instant matter and future similar Commission matters, is the fact that 
the Supreme Court noted with approval and as precedent for its 
decision in the Regal Knitwear Co. case that this Commission had long 
incorporated similar provisions in its orders. The Court stated: 


316 FEDERAL TRADE COMMISSION DECISIONS 
Opinion 49 F.T.C. 


 “* * * Before the enactment of the Labor Relations Act, the Federal 
Trade Commission issued orders containing these familiar provisions” 
(page 12). 

A footnote to this last statement cites in support thereof three Com- 
mission cases: Matter of Superior Woolen Mills, 8 F. 'T. C. 283, 288 
(1924) ; Matter of American Snuff Co., 11 ¥. T. C. 144, 160 (1927) ; and 
Matter of Sherwin-Williams Co., 36 F. T. C. 25, 72, 74 (1948). The 
first two cases involve orders for violations of section 5 of the Federal 
Trade Commission Act, enforceable alternatively through contempt 
proceedings or penalty actions. The third case involves an order for 
violations of section 2 of the amended Clayton Act, enforceable only 
through contempt proceedings. It thus appears that the Supreme 
Court intended no such distinction as was made by the Seventh 
Circuit in the Reynolds Tobacco Co. case and that there is a funda- 
mental disagreement between the two courts on the issue herein. If 
the Commission should follow the Seventh Circuit’s decision, it would 
find itself in the somewhat inconsistent position of inserting the ques- 
tioned words in Clayton Act orders, as authorized by the Seventh 
Circuit’s interpretation of the Regal Knitwear Co. decision, but being 
expressly forbidden by the Seventh Circuit to use similar phraseology 
in Federal Trade Commission Act orders. 

There are other considerations which have moved the Commission 
to follow the course outlined in this matter. As the Seventh Circuit 
has stated in Steelco Stainless Steel, Inc., et al. v. Federal Trade Com- 
mission, 187 F. (2d) 698, 697 (1951) : 

“* # * A corporation can act or speak only through its authorized 
officers or agents.” 

The Supreme Court was unmoved by the consideration that un- 
named officers and agents might some day find themselves named and 
at bar for violations of orders of administrative agencies, so long as 
they then had their day in court. The Commission recognizes that 
it must both plead and prove before the appropriate courts any viola- 
tions alleged against offenders, whether such violations be adjudicated 
in contempt proceedings or in penalty actions. In this connection, it 
may be observed that a possible advantage accrues to offenders in the 
penalty actions for the reason that such actions involve the right of 
trial by jury rather than trial by the court as in contempt proceedings, 

The Commission is of the opinion that the Seventh Circuit’s decision 
in the Sebrone Co. case was right, as are similar decisions emanating 
from six other circuits. The Commission is of the further opinion that 
the Supreme Court’s decision in the Regal Knitwear Oo. case fully 
disposes of the issue in this matter, until such time as the Supreme 
Court shall speak further on the question. 
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In Toe Marrer or 
DEAN MERCHANDISING COMPANY, INC. ET AL. 


2 COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
z OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5950. Complaint, Jan. 24, 1952—Decision, Oct. 6, 1952 


Articles of wearing apparel made from the chemical fiber rayon have the ap- 
pearance and feel of wool, and many members of the purchasing public are 
unable to distinguish between such articles and those made from the latter 
substance, so that such rayon articles are readily accepted by some of the 
purchasing public as wool products. 


Products made from wool have for many years held and still hold great public 
esteem and confidence because of their outstanding qualities, and in said 
connection camel’s hair is a type of wool and is a highly desirable material 
for sweaters. 


Where a corporation and its two officers, engaged in the manufacture and inter- 
state sale and distribution of brushed rayon sweaters— 

(a) Falsely represented through the labeling on the boxes containing said 
sweaters that they were hand tailored; when in fact they were machine 
made; 

(0) Falsely represented through the depiction of a camel on the said boxes 
that the sweaters were made of camel’s hair ; 

-(c) Offered and sold said sweaters without informing the purchasing public of 
the fact that they were made of rayon and not wool; and 

.(d@) Sold and distributed said sweaters—which they thus represented, and im- 
pliedly warranted through the labeling, sale and distribution thereof, as 
suitable and safe for wearing as sweaters ordinarily are—without revealing 
on the containers or otherwise that said products, by reason of the length 
of the fibers on the brushed-up surface, were highly inflammable and _danger- 
ous and unsafe to wear ; 

With tendency and capacity thereby to mislead and deceive a substantial por- 
tion of the purchasing public into the purchase of substantial quantities of 
such sweaters, and with result of placing in the hands of retailers a means 
whereby members of the purchasing public might be thus misled and 
deceived : 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


Before Mr. William L. Pack, hearing examiner. 
Mr. Joseph Callaway for the Commission. 
Mr. Benedetto A. Cerilli, of Providence, R. I., for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Dean Merchandising 
Company, Inc., a corporation, and Vincent Mele and Anthony Mele, 
individually and as officers of said corporation, hereinafter referred 
to as respondents, have violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrapry 1. Respondent Dean Merchandising Company, Inc., is 
a corporation organized and existing under and by virtue of the laws 
of the State of Rhode Island, with its office and principal place of 
business located at 50 Alleppo Street, Providence, Rhode Island. 

Par. 2. The individual respondent Vincent Mele is President and 
Vice President of the corporate respondent, and the individual re- 
spondent Anthony Mele is its Secretary and Treasurer, and as such 


1The complaint is published as amended by the Commission’s order of May 6, 1952, 
which vacated the original initial decision and remanded the case to the hearing examiner, 
as follows: 

Service of the initial decision of the hearing examiner in this proceeding having been 
completed on March 24, 1952, and the Commission having, on April 15, 1952, extended 
until further order of the Commission the date on which said initial decision would other- 
wise become the decision of the Commission ; and 

Counsel supporting the complaint having filed on March 81, 1952, a motion requesting 
that the Commission place this case on its own docket for review and thereafter amend 
the complaint and the initial decision of the hearing examiner in the respects set forth 
in said motion, and counsel for the respondents having interposed no objections to the 
granting of said motion and having agreed that the answer to the complaint, heretofore 
filed, shall be considered as respondents’ answer to the complaint as amended, if said 
motion is granted ; and 

It appearing that the complaint herein does not adequately allege the reason or reasons 
why the garments manufactured and sold by the respondents are highly inflammable, and 
that, therefore, the initial decision of the hearing examiner, which is based upon said 
complaint and answer of the respondents admitting all of the material allegations of fact, 
does not constitute an appropriate disposition of this proceeding ; and 

The Commission being of the opinion that the complaint herein should be amended and 
that the initial decision of the hearing examiner should be vacated and set aside, rather 
than amended as requested by counsel supporting the complaint, and that the case should 
be remanded to the hearing examiner for further proceedings in conformity with the Com- 
mission’s Rules of Practice: 

It is ordered, In conformity with the provisions of Rule XXII of the Commission’s Rules 
of Practice, that this case be, and it hereby is, placed on the Commission’s own docket for 
review. 

It is further ordered, That the complaint herein be, and it hereby is, amended by striking 
the second sentence of Paragraph Wight of said complaint and inserting in lieu thereof the 
following allegations: 

In truth and in fact the said sweaters, made of brushed rayon, are highly inflammable 
because of the length of the fibers on the brushed-up surface of this particular material. 

It is further ordered, That the initial decision of the hearing examiner heretofore filed 
in this proceeding he, and it hereby is, vacated and set aside. 

It is further ordered, That this case be, and it hereby is, remanded to the hearing ex- 
aminer for further proceedings in conformity with the Commission’s Rules of Practice. 
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% officers formulate, direct and control the acts, policies and practices 
) of the corporate respondent, including the acts and practices herein- 
i after mentioned. These individual respondents also have their offices 
at 50 Alleppo Street, Providence, Rhode Island. 

Par. 3. The respondents are now, and for more than two years 

ast past have been, engaged in the manufacture, sale and distribution 
of articles of wearing apparel including sweaters which are composed 
of rayon. Respondents cause their products when sold to be trans- 
ported from their place of business in the State of Rhode Island to 
purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondents maintain, and 
at all times mentioned herein have maintained, a substantial course of 
trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 4. Rayon is a chemical fiber which may be manufactured so 
as to simulate wool and other natural fibers in texture and appear- 
ance. Articles of wearing apparel manufactured from such rayon 
fibers have the appearance and feel of wool, and many members of the 
purchasing public are unable to distinguish between such rayon 
articles of wearing apparel and articles of wearing apparel manu- 
factured from wool. Consequently, such rayon articles of wearing 
apparel are readily accepted by some of the purchasing public as 
wool products. 

Par. 5. The sweaters so manufactured are sold and distributed by 
the respondents under the brand name “Esquire” and simulate wool in 
texture and appearance. In the course and conduct of their said busi- 
ness respondents sell and distribute the sweaters in boxes labeled as 
follows: 

Esquire Exclusive Sportswear 
(picture of a camel) 


Hand Tailored 
For Town and Country 

Par. 6. By the aforesaid labeling, respondents have represented that 
said sweaters are hand tailored. In truth and in fact, they are not 
hand tailored but are machine made. 

Par. 7. Products manufactured from wool have for many years held, 
and still hold, great public esteem and confidence because of their 
outstanding qualities. Camel’s hair is a type of wool and is a highly 
desirable material for sweaters. 

By the picture of a camel on the boxes in which said sweaters are 
sold, respondents have represented by implication that said sweaters 


320 FEDERAL TRADE COMMISSION DECISIONS 


Decision 49 FF. Bee 


are made of camel’s hair. In truth and in fact said sweaters are not 
made of camel’s hair or any other type of wool. 

Respondents also sell and distribute said sweaters as aforesaid with- 
out informing the purchasing public of the fact that the sweaters are 
made of rayon and not wool. 

Par. 8. By the labeling of said sweaters and by selling and dis- 
tributing them as aforesaid, respondents have represented and im- 
pliedly warranted that they are suitable and safe to be worn as 
sweaters are ordinarily worn. In truth and in fact the said sweaters, 
made of brushed rayon, are highly inflammable because of the length 
of the fibers on the brushed-up surface of this particular material. 
Sweaters made from such material are dangerous and unsafe to be 
worn as articles of clothing because of their inflammability. At no 
place on the sweaters themselves, on the containers in which they are 
packaged or otherwise is the fact revealed that said sweaters are highly 
inflammable and dangerous and unsafe to wear. 

Par. 9. The practice of respondents, as aforesaid, of representing 
that said sweaters are hand tailored, are made of camel’s hair, failing 
to reveal that the sweaters are made of rayon and failing to reveal that 
they are made of highly inflammable material, unsafe to be worn as 
an article of clothing, has had, and now has, the capacity and tendency 
to mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said sweaters are made 
by tailors by hand, are made of camel’s hair or some other type of wool 
and are suitable and safe to be worn as sweaters are ordinarily worn, 
and into the purchase of substantial quantities of said sweaters because 
of such erroneous and mistaken belief. Furthermore, respondents’ 
said practice places in the hands of retailers of respondents’ sweaters 
a means and instrumentality whereby members of the purchasing 
public may be misled and deceived in the manner aforesaid. 

Par. 10. The aforesaid. acts.and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated October 6, 1952, the initial 
decision in the instant matter of hearing examiner William L. Pack, 
as set out as follows, became on that date the decision of the Commis- 
sion. 
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INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


| Pursuant to the provisions of the Federal Trade Commission Act, 
) the Federal Trade Commission on J anuary 24, 1952, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the provi- 
sions of that Act. On February 6, 1952, respondents filed their answer 
® in which they admitted all of the material allegations of fact set forth 
» in the complaint and waived all intervening procedure and further 
hearing as to such facts. Thereafter the proceeding regularly came 
© on for final consideration by the above-named hearing examiner, 
) theretofore duly designated by the Commission, upon the complaint 
and answer, and the hearing examiner, after duly considering the 
matter, found that the proceeding was in the interest of the public, 
and on February 11, 1952, issued his Initial Decision in the matter. 
Subsequently, upon motion of counsel supporting the complaint, the 
Commission, on May 6, 1952, placed the proceeding on its docket for 
review, amended the complaint, vacated and set aside the Initial Deci- 
sion of the hearing examiner, and remanded the case to the hearing 
examiner for further proceedings under the amended complaint. 
Thereafter, on June 13, 1952, respondents filed their answer to the 
amended complaint in which they admitted all of the material allega- 
tions of fact set forth therein and waived all intervening procedure 
and further hearing as to such facts. Subsequently, the proceeding 
regularly came on for final consideration by the hearing examiner 
upon the amended complaint and answer thereto and the hearing 
examiner, having duly considered the matter, finds that this proceed- 
ing is in the interest of the public and makes the following findings 
as to the facts, conclusion drawn therefrom, and order : 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Dean Merchandising Company, Inc., is 
a corporation organized and existing under and by virtue of the 
laws of the State of Rhode Island, with its office and principal place 
of business located at 50 Alleppo Street, Providence, Rhode Island. 

Par. 2. The individual respondent Vincent Mele is President and 
Vice President of the corporate respondent, and the individual re- 
spondent Anthony Mele is its Secretary and Treasurer, and as such 
officers these individuals formulate, direct and control the acts, poli- 
cies and practices of the corporate respondent, including the acts 
and practices hereinafter mentioned. The individual respondents 
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also have their offices at 50 Alleppo Street, Providence, Rhode Island. 

Par. 3. Respondents are now, and for more than two years last 
past have been, engaged in the manufacture, sale and distribution of 
articles of wearing apparel, including sweaters, which are composed — 
of rayon. Respondents cause their products, when sold, to be trans- 
ported from their place of business in the State of Rhode Island to 
purchasers thereof located in various other States of the United States 
and in the District of Columbia. Respondents maintain, and at all 
times mentioned herein have maintained, a substantial course of trade 
in their products in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 4. Rayon is a chemical fiber which may be manufactured so as 
to simulate wool and other natural fibers in texture and appearance. 
Articles of wearing apparel manufactured from such rayon fibers 
have the appearance and feel of wool, and many members of the pur- 
chasing public are unable to distinguish between such rayon articles 
of wearing apparel and articles of wearing apparel manufactured 
from wool. Consequently, such rayon articles of wearing apparel are 
readily accepted by some of the purchasing public as wool products. 

Par. 5. The sweaters so manufactured are sold and distributed by 
respondent under the brand name “Esquire” and simulate wool in 
texture and appearance. In the course and conduct of their business 
respondents sell and distribute the sweaters in boxes labeled as 
follows: 

Esquire Exclusive Sportswear 
(picture of a camel) 
Hand Tailored 
For Town and Country 

Par. 6. By this labeling, respondents have represented that such 
sweaters are hand tailored. In truth and in fact, they are not hand 
tailored but are machine made, 

Par. 7. Products manufactured from wool have for many years 
held, and still hold, great public esteem and confidence because of their 
outstanding qualities. Camel’s hair is a type of wool and is a highly 
desirable material for sweaters. 

By the picture of a camel on the boxes in which such sweaters are 
sold, respondents have represented by implication that the sweaters 
are made of camel’s hair. In truth and in fact, the sweaters are not 
made of camel’s hair or any other type of wool. 

Respondents also sell and distribute such sweaters without inform- 
ing the purchasing public of the fact that the sweaters are made of 
rayon and not wool. 
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1 Par.8. By the labeling of such sweaters and by selling and distribut- 
© ing them as aforesaid, respondents have represented and impliedly 
* warranted that they are suitable and safe to be worn as sweaters are 
ordinarily worn. In truth and in fact the said sweaters, made of 
? brushed rayon, are highly inflammable because of the length of the 
fibers on the brushed-up surface of this particular material. Sweaters 
made from such material are dangerous and unsafe to be worn as 
_ articles of clothing because of their inflammability. At no place on 
_ the sweaters themselves, on the containers in which they are packaged 
' or otherwise is the fact revealed that the sweaters are highly inflam- 
_ mable and dangerous and unsafe to wear. 

Par. 9. The practice of respondents, as aforesaid, of representing 
1 that their sweaters are hand tailored, are made of camel’s hair, failing 
| to reveal that the sweaters are made of rayon, and failing to reveal 
_ that they are made of highly inflammable material, unsafe to be worn 
as an article of clothing, has had and now has the capacity and tend- 
ency to mislead and deceive a substantial portion of the purchasing 
| public into the erroneous and mistaken belief that such sweaters are 
' made by tailors by hand, are made of camel’s hair or some other type 
| of wool, and are suitable and safe to be worn as sweaters are ordi- 
~narily worn, and into the purchase of substantial quantities of such 
| sweaters because of such erroneous and mistaken belief. Further- 
more, respondents’ practice places in the hands of retailers of respond- 
ents’ sweaters a means and instrumentality whereby members of the 
purchasing public may be misled and deceived in the manner above 
set forth. 


CONCLUSION 


The acts and practices of respondents as hereinabove set out are 
all to the prejudice of the public, and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 


Federal Trade Commission Act. 
ORDER 


It is ordered, That the respondents, Dean Merchandising Company, 
Inc., a corporation, and its officers, and Vincent Mele and Anthony 
Mele, individually and as officers of said corporation, and respondents’ 
representatives, agents and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
and distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of sweaters or other garments, do forthwith 


cease and desist from: 
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1. Representing as hand tailored any garment which is not such in 
fact. 

2. Offering for sale or selling garments composed in whole or in 
part of rayon, without clearly and affirmatively disclosing thereon, 
or on tags or labels affixed thereto, such rayon content. 

3. Offering for sale or selling garments made of highly inflammable 
material, without clearly and affirmatively disclosing thereon, or on 
tags or labels affixed thereto, that said garments are highly inflam- 
mable and are dangerous and unsafe to be worn as articles of clothing. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of October 6, 1952]. 


om 
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J. M. TROTTER AND H. K. CADE TRADING AS T. & C. 
SALES COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5908. Complaint, July 23, 1951—Decision, Oct. 15, 1952 


Where two partners engaged in the interstate sale and distribution of various 
articles of merchandise; and of push cards and punchboards which, bearing 
explanatory legends or space therefor, were used in the sale of other mer- 
chandise by lot or chance under plans whereby the purchasers who by chance 
selected certain specified numbers received articles without additional cost 
at prices which were much less than their normal price, and others re- 
ceived nothing for their money other than the privilege of a push or punch— 

(a) Sold and distributed such devices to dealers who packed assortments con- 
sisting of other articles together with said devices, which, exposed by the 
direct or indirect retailer purchasers thereof to the purchasing public, were 
sold and distributed in accordance with the aforesaid sales method; and 

(b) Sold assortments of other articles also dealt in by them such as jewelry, 
watches and novelty items, packed and assembled with said devices, to retail 
dealer purchasers by whom they were exposed and sold to the public by 
means of the aforesaid devices and plans; and 

Thereby supplied to and placed in the hands of others the means of conducting 
lotteries, games of chance or gift enterprises in the sale of merchandise, con- 
trary to the established public policy of the United States Government; and 
there was placed in the hands of purchasers of such devices the means and 
instrumentalities for engaging in unfair acts and practices: 

With the result that gambling among members of the public was taught and 
encouraged : 

Held, That such acts and practices, under the circumstances set forth, were all 

- to the prejudice and injury of the public and constituted unfair acts and 
practices in commerce. 


Before Ur. William L. Pack, hearing examiner. 
Mr. J. W. Brookfield, Jr., for the Commission. 
Mr. F. W. James, of Evanston, Il., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that J. M. Trotter and 
H. K. Cade, individually and as copartners, trading and doing busi- 
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ness as T. & C. Sales Company, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint and states its charges in 
that respect as follows: 


Count I 


Paracrarn 1. Respondents J. M. Trotter and H. K. Cade are in- 
dividuals and copartners trading and doing business as T. & C. Sales 
Company with their office and principal place of business located at 
811 Hardin Avenue, Jacksonville, Illinois. 

Respondents are now and for more than three years last past have 
been engaged in the sale and distribution of devices commonly known 
as push cards and punchboards to dealers engaged in the sale of 
various articles of merchandise in commerce between and among the 
various States of the United States, and to dealers engaged in the sale 
of merchandise within the several States of the United States. 

Par. 2. In the course and conduct of their said business, as. de- 
scribed in Paragraph One hereof, respondents sell and distribute, and 
have sold and distributed, to said dealers in merchandise, push cards 
and punchboards so prepared and arranged as to involve games of 
chance, gift enterprises or lottery schemes when used in making sales of 
merchandise to the consuming public. Respondents sell and distribute 
and have sold and distributed many kinds of push cards and punch- 
boards, but all of said devices involve the same chance or lottery fea- 
tures when used in connection with the sale or distribution of mer- 
chandise and vary only in detail. 

Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or dis- 
tribution of various specified articles of merchandise. The prices of 
the sales on said push cards and punchboards vary in accordance with 
the individual device. Each purchaser is entitled to one punch or 
push from the push card or punchboard, and when a push or punch is 
made a disc or printed slip is separated from the push card or punch- 
board and a number is disclosed. The numbers are effectively con- 
cealed from the purchasers and prospective purchasers until a selec- 
tion has been made and the push or punch completed. Certain spe- 
cified numbers entitled purchasers to designated articles of mer- 
chandise. Persons securing lucky or winning numbers receive articles 
of merchandise without additional cost at prices which are much less 
than the normal retail price of said articles of merchandise. Persons 
who do not secure such lucky or winning numbers received nothing 
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for their money other than the privilege of making a push or punch 


oj from said card or board. The articles of merchandise are thus dis- 


* tributed to the consuming or purchasing public wholly by lot or 
1 chance. 

» Others of said push card and punchboard devices have no instruc- 
9 tions or legends thereon but have blank spaces provided therefor. On 
# those push cards and punchboards the purchasers thereof place in- 
4 structions or legends which have the same import and meaning as the 
i instructions or legends placed by the respondents on said push card 
and punchboard devices first hereinabove described. The only use 
9 to be made of said push card and punchboard devices and the only 


manner in-which they are used, by the ultimate purchasers thereof is 


4 in combination with other merchandise so as to enable said ultimate 
{ purchasers to sell or distribute said other merchandise by means of 
} lot or chance, as hereinabove alleged. 

_ Par. 3. Many persons, firms and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
) cosmetics, cigarette lighters, watches, and other articles of merchan- 
| dise in commerce between and among various States of the United 
States, purchase and have purchased respondents’ said push card and 
punchboard devices, and pack and assemble, and have packed and 
assembled, assortments comprised of various articles of merchandise 
together with said push cards and punchboard devices. Retail dealers 
who have purchased said assortments, either directly or indirectly, 
and retail dealers who have purchased said devices directly from 
respondents and made up their own assortments have exposed the 
same to the purchasing public and have sold or distributed said articles 
of merchandise by means of said push cards and punchboards in 
accordance with the sales plan as described in Paragraph Two hereof. 
Because of the element of chance involved in connection with the sale 
and distribution of said merchandise by means of said push cards and 
punchboards, many members of the purchasing public have been 
induced to trade or deal with retail dealers selling or distributing 
‘said merchandise by means thereof. As a result thereof many retail 
dealers have been induced to deal with or trade with manufacturers, 
wholesale dealers and jobbers who sell and distribute said merchandise 
together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles of 
merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
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in the sale of merchandise and the sale of merchandise by and through 
the use thereof and by the aid of said sales plan or method is a practice 
which is contrary to an established public policy of the government of 
the United States, and constitutes unfair acts and practices in said 
commerce. 

The sale or distribution of said push card and punchboard devices 
by respondents, as hereinabove alleged, supplies to and places in the 
hands of others the means of conducting lotteries, games of chance or 
gift enterprise in the sale or distribution of their merchandise. The 
respondents thus supply to, and place in the hands of, said persons, 
firms and corporations the means of, and instrumentalities for, 
engaging in unfair acts and practices within the intent and meaning 
of the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents, as herein- 
above alleged, are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Count IT 


Paracrary 1. Respondents J. M. Trotter and H. K. Cade are indi- 
viduals and copartners trading and doing business as T. & C. Sales 
Company with their office and principal place of business located at 
811 Hardin Avenue, Jacksonville, Illinois. Respondents are now and 
for more than three years last past have been engaged in the sale and 
distribution of watches, jewelry, cigarette lighters, fountain pens, 
rings, novelties and other articles of merchandise and have caused 
said merchandise, when sold, to be transported from their place of 
business in the city of Jacksonville, Illinois, to purchasers thereof at 
their respective points of location in various States of the United 
States other than Illinois. There is now and has been for more than 
three years last past a course of trade by respondents in such merchan- 
dise in commerce between and among the various States of the United 
States. 

Par. 2. In the course and conduct of their business, as described 
in Paragraph One hereof, respondents sell and have sold to dealers 
certain assortments of merchandise so packed and assembled as to 
involve the use of a game of chance, gift enterprise or lottery schemes 
when said merchandise is sold and distributed to the purchasing 
public. 

Said assortments include a number of articles of merchandise and 
a punchboard. The punchboard has printed on the face thereof a 
legend or instructions that explain the manner in which the said 


T. & C. SALES CO. 329 
325 Complaint 


device is to be used or may be used in the sale or distribution of the 
various specified articles of merchandise. ‘The prices of the sales of 
punches on said punchboards vary in accordance with the individual 
device. Each purchase entitles the purchaser to one punch from the 
board and when a punch is made a printed slip is separated from the 
punchboard and a number disclosed. The numbers are effectively 
concealed from purchasers and prospective purchasers until a selec- 
tion has been made and the punch completed. Certain specified num- 
bers entitle the purchaser thereof to receive a designated article of 
merchandise. Persons punching a lucky or winning number receive 
an article of merchandise at a price much less than the normal retail 
price of said article. Persons who do not punch a lucky or winning 
number receive nothing for their money other than the privilege of 
making a punch from said board. The articles of merchandise are 
thus distributed to the consuming or purchasing public solely by lot 
or chance. 

Respondents have sold and distributed numerous assortments of 
merchandise and punchboards, all of which are distributed by the 
dealer to the purchasing public, as above described, and such assort- 
ments vary only in detail as to the individual items of merchandise, the 
number of punches on the board and the price of each punch, the plans 
of all of said boards and assortments being similar to the one herein- 
above described. 

Par 3. Retail dealers who purchase respondents’ punchboards and 
merchandise assortments, directly or indirectly, expose and sell mer- 
chandise to the purchasing public in accordance with the sales plans 
above described. Respondents thus supply and place in the hands 
of others the means of conducting lotteries or games of chance in the 
sale of their products in accordance with the sales plans hereinabove 
set forth. The use by respondents of said sales plan or method in the 
sale of his merchandise, and the sale of said merchandise by and 
through the use thereof and by the aid of said sales plans or methods, 
is a practice which is contrary to an established public policy of the 
Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much less 
than the normal retail price thereof. Many persons are attracted by 
said sales plans or methods used by respondents and the element of 
chance involved therein and thereby are induced to buy and sell 
respondents’ merchandise. 

The use by respondents of a sales plan or method involving distri- 
bution of merchandise by means of chance, lottery or gift enterprise 
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is contrary to the public interest and constitutes unfair acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 23, 1951, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereinabove charging them with the use of 
unfair acts and practices in commerce in violation of the provisions 
of that Act. After the filing by respondents of their joint answer to 
the complaint, a hearing was held before a hearing examiner of the 
Commission, theretofore designated by it, at which a stipulation there- 
tofore executed by counsel supporting the coniplaint and counsel for 
respondents was introduced into evidence, together with certain exhib- 
its, and such stipulation and exhibits were duly recorded and filed in 
the office of the Commission. On April 14, 1952, the hearing exam- 
iner filed his initial decision. 

The Commission, having reason to believe that the initial decision 
did not constitute an appropriate disposition of the proceeding, placed 
this case on the Commission’s own docket for review and, on July 24, 
1952, it issued and thereafter served upon the parties its order afford- 
ing the respondents an opportunity to show cause why the initial 
decision should not be altered in the manner and to the extent shown 
in the tentative decision attached to said order. Respondents not 
having appeared in response to the leave to show cause, this proceed- 
ing regularly came on for final consideration by the Commission upon 
the record herein on review; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes the fol- 
lowing findings as to the facts, conclusion drawn therefrom, and order, 
the same to be in lieu of the initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


ParacrapH |. Respondents J. M. Trotter and H. K. Cade are indi- 
viduals and copartners trading under the name T. & C. Sales Company, 
with their office and principal place of business located at 811: Hardin 
Avenue, Jacksonville, Illinois. Respondents are engaged in the sale 
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and distribution of devices commonly known as punchboards and push 
ecards, such devices being sold to dealers in various other articles of 
_ merchandise. Respondents are also engaged in the sale of various 
articles of merchandise in addition to such devices, and in the course 
_ of their business sell assortments or deals consisting of a punchboard 
and other merchandise. All of respondents’ products are sold to pur- 
chasers located in various States of the United States, the products, 
when sold, being shipped by respondents from their place of business 
in the States of Illinois to such purchasers located in other States. 

Par. 2. Many of respondents’ punchboards and push cards have 
printed thereon certain legends or instructions which explain the man- 
ner in which the devices are to be used or may be used in the sale or 
distribution of various specified articles of merchandise. The price 
paid for a punch or push on such devices varies in accordance with 
the individual device. Each purchaser is entitled to one punch or 
push from the punchboard or push card. When a punch or push is 
made, a disc or printed slip is separated from the board or card and a 
number is disclosed. The numbers are effectively concealed from 
purchasers and prospective purchasers until a selection has been made 
and the punch or push completed. Certain specified numbers entitle 
purchasers to designated articles of merchandise. Persons obtaining 
lucky or winning numbers receive articles of merchandise without ad- 
ditional cost at prices which are much less than the normal retail price 
of such articles. Those persons who do not obtain such lucky or win- 
ning numbers receive nothing for their money other than the privilege 
of making a punch or push from the board or card. The articles of 
merchandise are thus distributed to the consuming public wholly by 
Jot or chance. 

Others of respondents’ punchboards and push cards have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
these punchboards and push cards the purchasers thereof place instruc- 
tions or legends similar to those placed by respondents on the boards 
and cards described above. 

Par. 3. Some of the purchasers of respondents’ punchboards and 
push cards are themselves dealers in various other articles of merchan- 
dise in interstate commerce, and such purchasers make up assortments 
consisting of a punchboard or push card and other articles and sell 
such assortments to retail dealers. Other purchasers are retailers who 
purchase punchboards and push cards from respondents direct and 
make up their own assortments. In either event the retail dealer sells 
or distributes merchandise to the public by means of respondents’ 
devices in accordance with the sales method described above. 
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Par. 4. The assortments or deals sold by respondents (as distin- 
guished from the punchboards and push cards sold without. other 
merchandise) consist of a punchboard and other articles of merchan- 
dise, such as jewelry, watches, various novelty items, etc. Retail deal- 
ers purchasing such assortments expose them to the public and sell or 
distribute the merchandise by means of the punchboard, which is 
operated in the manner described in Paragraph Two. 

Par. 5. The sale of merchandise to the public through the use of 
respondents’ devices in the manner above described involves a game 
of chance or the sale of a chance to obtain articles of merchandise at 
prices much less than the normal retail price thereof and teaches and 
encourages gambling among members of the public. The use of such 
sales plan or method in the sale of merchandise and the sale of mer- 
chandise by and through the use of such plan or method is a practice 
which is contrary to an established public policy of the Government 
of the United States. Through the sale and distribution of punch- 
board and push card devices respondents supply to and place in 
the hands of others the means of conducting lotteries, games of chance 
or gift enterprises in the sale of merchandise. And where the pur- 
chasers of such devices are themselves engaged in interstate commerce, 
respondents’ practices serve to place in the hands of such purchasers 
means and instrumentalities for engaging in unfair acts and practices 
in violation of the Federal Trade Commission Act. 


CONCLUSION 


The acts and practices of respondents, as herein found, are all to 
the prejudice of the public and constitute unfair acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER 


It is ordered, That the respondents, J. M. Trotter and H. K. Cade, 
individually and as copartners trading as T. & C. Sales Company or 
trading under any other name, and their agents, representatives and 
employees, directly or through any corporate or other device, do forth- 
with cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in. 
the Federal Trade Commission Act, push cards, punchboards, or other. - 
lottery devices which are to be used, or which, due to their design, are 
suitable for use in the sale or distribution of merchandise to the public 
by means of a game of chance, gift enterprise or lottery scheme. 

It is further ordered, That said respondents and their agents, repre- 
sentatives and employees, directly or through any corporate or other ~ 


T. & C. SALES CO. 3303) 
325 Order 


device, in connection with the offering for sale, sale or distribution in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, of jewelry, watches, novelties or any other merchandise, do forth- 
with cease and desist from: 

1. Supplying to or placing in the hands of others push cards, punch- 
boards, or other lottery devices, either with other merchandise or 
separately, which said push cards, punchboards, or other lottery de- 
vices are to be used, or which, due to their design, are suitable for 
use in the sale or distribution of said merchandise to the public. 

2. Selling or distributing merchandise packed or assembled in such 
a manner as to provide the means of selling or distributing said mer- 
chandise to the public through the use of a game of chance, gift 
enterprise or lottery scheme. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise or lottery scheme. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE Marrer OF 
AMERICAN SURGICAL TRADE ASSOCIATION ET AL. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5979, Complaint, Apr. 24, 1952—Decision, Oct. 16, 1952 


Where (1) the members of the unincorporated trade association, “ASTA”, who 
were manufacturers, importers and distributors of and dealers in surgical 
instruments, supplies and equipment, and handled over one-half of the 
annual $300,000,000 trade involved; and as such members enjoyed among 
member and non-member manufacturers and among purchasers the prefer- 
ence which their association sought to create through advertising and other 
ways; and (II) the members of “MSTA”, a second association composed of 
some 56 manufacturers, wholesalers and importers of the aforesaid products, 
of whom about 50 manufacturers were members also of the aforesaid ASTA; 
engaged in substantial competition with one another and with others except 
as below described ; 

Acted together through and by means of their said and other predecessor asso- 
ciations, to restrain and eliminate competition in the manufacture, sale and 
distribution of products concerhed and attempted to monopolize and control 
trade in commerce; and 

Where the members of said ‘ASTA”, pursuant to such purpose— 

(a) Denied membership to dealers for such competitive reasons as a_ belief 
among their membership that there were enough dealers in the territory of 
the dealer applicant, and applicant’s failure to adhere to published prices or 
the fact that an applicant, otherwise qualified, was also engaged in another 
business; and by failing to act on certain applications for membership within 
a reasonable time, publishing in the by-laws of their association ostensible 
standards for membership, while in practice imposing others; and by pub- 
licly grading and differentiating the members from non-members arbitrarily, 
to the advantage of the former ; 

(ob) Attempted to and did divert trade from non-members to themselves by estab- 
lishing and maintaining a reciprocal arrangement preferring one another 
over non-members through use of preferential listings, denying the latter 
full access to advertising, and other means; 

(ec) Attempted to and did promote resale price maintenance and uniformity in 
terms and conditions of sale by filing complaints as to price cutting with one 
another through their association; by recommending for their common usage 
publication by respondent manufacturers of price lists in accordance with 
the form deyised and promulgated by themselves through said ASTA; and 
by dividing themselves into districts so that all those who were in immediate 
competition with one another were in a given district and discussing prices, 
terms and conditions of sale and problems of resale price maintenance at 
district meetings ; and 


—— 
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Where the members of said “MSTA”— 

(d) Attempted to and did prevent manufacturers from selling to dealers who 
had not been approved by MSTA; and 

Where the members, generally, of said associations— 

(€) Sought to, and did, prevent dealers and manufacturers from engaging in 
trade and commerce by legal and proper methods of their own choosing 
which were not acceptable to Said members as a group; and 

Where associate members of ASTA— 

(f) Participated in its activities in a limited way through the payment of dues; 

With the result that said acts and practices hindered, lessened, and restrained 
competition in the sale of surgical instruments, supplies and equipment ; and 
had a dangerous tendency unduly so to hinder such competition; to the 
prejudice of competitors of members and that of the public: 

Held, That such acts, practices, and methods of respondents were all to the 
prejudice and injury of the public, and constituted unfair methods of compe- 
tition in commerce and unfair acts and practices therein. 


Before Ur. J. Karl Cox, hearing examiner. 

Mr. Lynn C. Paulson, Mr. Joseph J. Gercke and Mr. T. Harold Scott 
for the Commission. 

Johnston, Thompson, Raymond & Mayer, of Chicago, Ill., for Amer- 
ican Surgical Trade Association, its officers and various members. 

Cahill, Gordon, Zachry & Reindel, of New York City, for Manu- 
facturers Surgical Trade Association, its officers and various members. 

Mr. Charles F. Hough, of Chicago, Il., for American Hospital 
Supply Co. 

Mr. F. J. Zugehoer, of Wilmington, Del., and Covington & Burling, 
of Washington, D. C., for E. I. DuPont de Nemours & Co., Ine. 

Eichenbaum, Walther, Scott & Miller, of Little Rock, Ark., for 
various members of the American Surgical Trade Association. 

Hotz & Hotz, of Omaha, Nebr., for Seiler Surgical Co., Inc. 

Quinn & Quinn, of Providence, R. I., for Smith-Holden, Inc. 

Snyder, Chadwell & Fagerburg, of Chicago, Ill., for The Abbott 
Laboratories. 

Satterlee, Warfield & Stephens, of New York City, for American 
Cystoscope Makers, Inc. 

Mr. Rodgers Donaldson and Mr. J. Belden Sly, of Southbridge, 
Mass., for American Optical Co. 

Dammann, Roche & Goldberg, of New York City, for American 
Safety Razor Corp. 

Rogers, Hoge & Hills, of New York City, for Ames Co., Inc., and 
George A. Breon & Co. 
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Ropes, Gray, Best, Coolidge & Rugg, of Boston, Mass., for The 
Kendall Co. 

Nixon, Hargrave, Devans & Dey, of Rochester, N. Y., for Bausch 
& Lomb Optical Co. and Taylor Instrument Companies. 

Miller, Canfield, Paddock & Stone, of Detroit, Mich., for Parke, 
Davis & Co. 

Mr, Alex Elson, of Chicago, Ill., for Beck-Lee Corp. 

Kane, Dalsimer & Kane, of New York City, for Becton, Dickinson 
& Co. 

Saul, Ewing, Remick & Saul, of Philadelphia, Pa., for J. Bishop 
& Co. Platinum Works. 

Mr. Isaae W. Digges, of New York City, for Bristol Laboratories, 
Inc. 

Mr. W. Horace Hepburn, Jr., of Philadelphia, Pa., for F. A. Davis 
Co. 

Coleman & Jackson, of Norwich, N. Y., for Eaton Laboratories, 
Ine. 

Leon, Weill & Mahony, of New York City, for Empire State Ther- 
mometer Co., Inc. 

Fuller, Harrington & Seney, of Toledo, Ohio, for Glasco Products 
Co. 

Mr. Karl Huber, of Newark, N. J., for Hanovia Chemical & Mfg. 
Co. and National Electric Instrument Co., Inc. 

Thompson, Hine & Flory, of Cleveland, Ohio, for The Henkel- 
Clauss Co. 

Mr. Meyer Cohen, of New York City, for Holland-Rantos Co., Inc. 

Mr. Kenneth Perry, of New Brunswick, N. J., for Johnson & John- 
son. 

Ballard, Spahr, Andrews & Ingersoll, of Philadelphia, Pa., for Lea 
& Febiger. 

Evans, Bayard & Frick, of Philadelphia, Pa., for J. B. Lippincott 
Co. 

Wood, Molloy, France & Tully, of New York City, for Maltbie Lab- 
oratories, Inc. 

Jones, Woodward & Miles, of Bristol, Va., for The S. E. Massengill 
Co. 

Hughes, Hubbard, Blair & Reed, of New York City, for Merck & 
Co., Inc. 

Morgan, Lewis & Bockius, of Philadelphia, Pa., for The National 
Drug Co. 

Widaman & Widaman, of Warsaw, Ind., for Orthopedic Equipment 
Co. 
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Drinker, Biddle & Reath, of Philadelphia, Pa., for The George P. 
Pilling & Sons Co. 

Anderson, Gilbert, Wolfort, Allen & Bierman, of St. Louis, Mo., 
for Professional Specialities, Inc. and Shampaine Co. 

Mr. Charles H. Resnick and Mr. Paul T. Hannah, of Waltham, 
Mass., and Jackson & Walker, of Washington, D. C., for Raytheon 
Manufacturing Co. 

Buck & Perkins, of Baltimore, Md., for The Williams & Wilkins 
Co. 

Magavern, Magavern, Lowe & Gorman, of Buffalo, N. Y., for Hard 
- Manufacturing Co. 

Mr. Francis L. VanDusen, of Philadelphia, Pa., for Penn Surgical 
Mfg. Co., Inc. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
(52 Stat. 111; 15 U.S. C. A. Sec. 45) and by virtue of the authority 
vested in it by said Act, the Federal Trade Commission, having reason 
to believe that the American Surgical Trade Association, the Manu- 
facturers Surgical Trade Association, their officers, directors and 
_ members, referred to hereinafter as respondents, have violated the 
provisions of section 5 of said Act; and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrapy 1. Respondent American Surgical Trade Association, 
hereinafter referred to as ASTA, is an incorporated trade association 
organized and existing by virtue of the laws of the State of Delaware, 
with its principal offices and place of business at 176 West Adams 
Street, Chicago 2, Illinois. It has approximately four hundred mem- 
bers, consisting of manufacturers, distributors and dealers. Most of 
the manufacturers who are members of ASTA are also members of 
Manufacturers Surgical Trade Association. The individuals, partner- 
ships, corporations and trusts who are members of ASTA are located 
at various places throughout the various States of the United States, 
territories of the United States and foreign countries. Members of 
ASTA are engaged as manufacturers, importers, distributors and 
dealers in the manufacture, sale and distribution of surgical instru- 
ments, supplies and equipment for physicians and hospitals. 

The officers and directors of said respondent ASTA who are named 
respondents herein, both in their capacities as officers and directors 
of said respondent ASTA, and as individuals, are as follows: 
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Henry G. Shaw, president, % Shaw Supply Co., Inc., 755 Mar- 
ket Street, Tacoma 3, Wash. 

Robert E. Anderson, Jr., vice president, % Powers & Anderson, 
Inc., 2 South 5th Street, Richmond 3, Va. 

William D. West, treasurer, % The G. A. Ingram Company, 444 
Woodward Avenue, Detroit 1, Mich. 

J. Carroll Rutledge, general chairman, % E. H. McClure Co., 
1919 Pacific Avenue, Dallas, Tex. 

Homer G. Klene, secretary, % American Surgical Trade Asso- 
ciation, 176 West Adams Street, Chicago 3, Il. 


The membership of said respondent ASTA constitutes a class so 
numerous and changing as to make it impracticable to set forth the 
names of all of them in this complaint. All of the members of ASTA 
are hereby named respondents herein. The following concerns are 
representative of all of the members of ASTA: 

A. 8. Aloe Company, a corporation organized and existing under 
and by virtue of the laws of the State of Missouri, with offices and 
principal place of business located at 1831 Olive Street, St. Louis 3, 
Missouri. 

American Hospital Supply Corporation, a corporation organized 
and existing under and by virtue of the laws of the State of Illinois, 
with offices and principal place of business located at 2020 Ridge 
Avenue, Evanston, Illinois. 

Anderson Surgical Supply Co., a corporation organized and existing 
under and by virtue of the laws of the State of Florida, with offices 
and principal place of business located at 40-42 West Duval Street, 
P. O. Box No. 1700, Jacksonville 1, Florida. 

McKesson & Robbins, Inc., a corporation organized and existing 
under and by virtue of the laws of the State of Maryland, with offices 
and principal place of business located at 1708 First Avenue, Birming- 
ham 3, Alabama. 

Edward Weck & Co., Inc., a corporation organized and existing 
under and by virtue of the laws of the State of New York, with offices 
and principal place of business located at 135 Johnson Street, Brook- 
lyn 1, New York. 

Cochrane Physicians Supplies, Inc., a corporation, organized and 
existing under and by virtue of the laws of the State of New York, 
with offices and principal place of business located at 133 East 58th 
Street, New York 22, New York. _ 

Powell & Powell Surgical Co., a corporation, organized and existing 
under and by virtue of the laws of the State of New York, with offices 
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and principal place of business located at 75th Street and Third Ave- 
nue, Brooklyn 9, New York. | 

Manhattan Surgical Instrument Company, a corporation, organized 

and existing under and by virtue of the laws of the State of New York, 
with offices and principal place of business located at ,402 West 28d 
Street, New York 11, New York. . 

United Surgical Supplies Co., a corporation organized and existing 
under and by virtue of the laws of the State of New York, with offices 
and principal place of business located at 160 East 56th Street, New 
York 22, New York. 

Bard-Parker Company, Inc., a corporation organized and existing 
under and by virtue of the laws of the State of New York, with its 
offices and principal place of business located in Danbury, Connecticut. 

J. Sklar Mfg. Co., a corporation organized and existing under and 
by virtue of the laws of the State of New York, with offices and prin- 
cipal place of business located at 38-04 Woodside Avenue, Long 
Island City 4, New York. 

Beck-Lee Corp., a corporation organized and existing under and 
by virtue of the laws of the State of I]linois, with offices and principal 
place of business located at 630 West Jackson Boulevard, Chicago 6, 
Tilinois. 

Johnson & Johnson, a corporation, organized and existing under 

and by virtue of the laws of the State of New Jersey, with offices and 
principal place of business located at New Brunswick, New Jersey. 
- MacGregor Instrument Co., a corporation, organized and existing 
under and by virtue of the laws of the State of Massachusetts, with 
offices and principal place of business located at 1448 Highland 
Avenue, Needhan 92, Massachusetts. 

Welch-Allyn, Inc., a corporation, organized and existing under and 
by virtue of the laws of the State of New York, with offices and prin- 
cipal place of business at 3 North Green Street, Auburn, New York. 

Becton, Dickinson & Company, a corporation, organized and exist- 
ing under and by virtue of the laws of the State of New York, with 
offices and principal place of business located in Rutherford, New 
Jersey. 

Merck & Co., Inc., a corporation, organized and existing under and 
by virtue of the laws of the State of New Jersey, with offices and prin- 
cipal place of business located at Rahway, New Jersey. 

The B. F. Goodrich Co., a corporation organized and existing under 
and by virtue of the laws of the State of New York, with offices and 
principal place of business located at 1247 South High Street, Akron 


11, Ohio. 
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E. I. DuPont de Nemours & Co., Inc., a corporation, organized and 
existing under and by virtue of the laws of the State of Delaware, 
with offices and principal place of business located at Wilmington, 
Delaware. 

Respondent Manufacturers Surgical Trade Association, herein- 
after referred to as MSTA, is a voluntary unincorporated trade asso- 
ciation, with its principal offices and place of business located in Dan- 
bury, Connecticut. The membership of MSTA consists of approxi- 
mately fifty-six manufacturers, wholesalers and importers of surgical 
instruments, supplies and equipment for physicians and hospitals. 

The officers of said respondent MSTA who are named respondents 
herein, both in their capacities as officers of said respondent MSTA 
and as individuals, are as follows: 


John MacGregor, president, % MacGregor Instrument Co., 
Needhan 92, Mass. 

Bernard M. Hanatfin, first vice president, % N. A. Baum Co., 
Inc., 460 West 34th Street, New York, N. Y. 

Howell G. Evans, second vice president, % Hamilton Manu- 
facturing Co., Two Rivers, Wis. 

Morgan Parker, secretary, Bard-Parker Co., Danbury, Conn. 

Frank E. Chesterman, Jr., treasurer, Chesterman-Leeland Co., 
406 Memphis Street, Philadelphia 25, Pa. 


The membership of respondent MSTA constitutes a class so num- 
erous and changing as to make it impracticable to set forth the names 
of all of them in this complaint. All members of MSTA are made 
respondents herein. The following corporations are members of 
MSTA and are named as representative of the entire membership. 
The state of incorporation and location of the offices and principal 
place of business of each of these respondents has hereinabove been 
set forth: 


Bard-Parker Co., Inc., a eorporation, 

J. Sklar Mfg. Co., a corporation, 

Johnson & Johnson, a corporation, 
MacGregor Instrument Co., a corporation, 
Welch-Allyn, Inc., a corporation, and 
Becton, Dickinson & Co., a corporation. 


Par. 2. Respondent dealers, distributors, manufacturers and im- 
porters are dealers in and distributors, manufacturers and importers 
of surgical instruments, supplies and equipment for the use of phy- 
sicians and hospitals. Surgical instruments, supplies and equipment 
for the use of physicians and hospitals are varied and extensive. 
Included in the items manufactured and sold in trade and commerce 
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in this industry are items commonly used by physicians and hospitals. 
Scalpels, anaesthetics, hypodermic needles, bandages, X-Ray appara- 
tus, hospital beds and diagnostic equipment are examples of the items 
involved. The total volume of trade in this industry exceeds one 
hundred million dollars annually, approximately 90 percent of which 
is handled by members of ASTA. Curtailment of imports during 
the days of World War I led to the development of the manufacture 
of these items in the United States. 

Prior to World War I there existed a Wholesale Surgical Trade 
Association of America. ‘The name of that Association was changed 
after World War I to the present name of Manufacturers Surgical 
Trade Association. 

Par. 3. Most of the respondent dealer members of ASTA purchase 
for resale surgical instruments, supplies and. equipment directly from 
manufacturers or importers thereof located in various States, and 
said manufacturers ship said products, when so purchased, from their 
respective places of business in such other States to said dealer mem- 
bers or to consignees designated by said dealer members into States 
other than the State of manufacture or import. The respondent 
members of respondent MSTA, who also comprise a substantial part 
of the membership of ASTA, are engaged in the business of selling 
and distributing surgical instruments, supplies and equipment to cus- 
tomers located in States other than the State in which said respective 
members are located. As a result of the aforesaid transactions, there 
has been and is now a pattern and course of interstate commerce in 
said products between the said respondent members of said respondents 
ASTA and MSTA and the purchasers of surgical instruments, sup- 
plies and equipment located throughout the several States of the 
United States. 

Par. 4. Respondent ASTA is a well known and well advertised As- 
sociation. It employs a full-time paid secretary. One of its activi- 
ties is the publication of a trade journal called The ASTA Journal. 
This publication is issued monthly. It is distributed to all members 
of the Association. The Association sells advertising space in this 
publication. 

By virtue of a number of circumstances, including action on the part 
of Association members to that end, there exists a preference on the 
part of purchasers and prospective purchasers, physicians and hos- 
pitals for members of ASTA as dealers and manufacturers of the 
instruments, supplies and equipment they purchase. There also exists 
on the part of manufacturers of surgical goods, some of whom are 
members of ASTA and some of whom are not members, a preference 
for members of ASTA as dealers and distributors of their products. 
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Among the ways respondents, through ASTA, seek to create a 
preference for members of ASTA is that of the publication of pam- 
phlets and other literature for distribution to purchasers and pros- 
pective purchasers, physicians and hospitals, containing such state- 
ments and declarations, among others, as the following: 

The American Surgical Trade Association is made up of the leading distributors 
and manufacturers of instruments, supplies and equipment for physicians and 
bospitals. In its own field it fills a need fully as important as does the American 
Medical Association for physicians or the American Hospital Association for 
hospitals. 


And, 


How do you distinguish the good distributor from the others who solicit your 
patronage? The surest way to protect yourself and your patients when pur- 
chasing health supplies and equipment is by relying on those distributors aud 
manufacturers who are affiliated with the American Surgical Trade Association. 

Par. 5. Said respondent members of respondents ASTA and MSTA 
are in substantial competition with one another and with other mem- 
bers of the industry in the manufacture, sale and distribution of the 
aforesaid products in interstate commerce, except insofar as that com- 
petition has been hindered, lessened, restricted and eliminated by the 
unfair methods and practices hereinafter set forth. 

Par. 6. For many years last past, and continuing to the present 
time, the respondents hereinbefore described, other than respondents 
ASTA and MSTA, have acted together in combination, through and 
by means of respondents ASTA and MSTA and other unnamed prede- 
cessor associations, to limit, restrain, suppress and eliminate competi- 
tion between and among themselves and others in the manufacture, 
sale and distribution of instruments, supplies and equipment for 
physicians and hospitals, and have attempted to monopolize and con- 
trol trade in commerce in said instruments, supplies and equipment for 
physicians and hospitals. 

Pursuant to and in furtherance of the aforesaid cooperative action 
and combination, respondents have engaged in, done and performed 
the following acts, practices, methods and things: 

(a) Respondent members of respondent ASTA have restricted and 
are restricting membership in respondent ASTA in such a manner as to 
deny membership to dealers in surgical instruments, supplies and 
equipment for physicians and hospitals, for sich reasons, among oth- 
ers (and by such devices) as that (1) the membership in ASTA, or 
some one or more members of it, believe or believes that there are 
enough dealers in the territory in which an applicant is located; (2) 
that an applicant will not adhere to published prices; (3) that an 
applicant is engaged in another business as well as being a dealer in 
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surgical instruments, supplies and equipment for physicians and hos- 
pitals; and (4) that an applicant is engaged in joint buying for the 
account or accounts of doctors, hospitals and other groups of pur- 
chasers; (5) of failing to accept or reject certain applications for 
membership within a reasonable time; (6) of publishing in the By- 
Laws of said respondent ASTA the standards ostensibly to be met by 
applicants who apply for membership in respondent ASTA, and, in 
practice, imposing other and unreasonable standards of admission ; 
and publicly have graded and differentiated such members from non- 
members arbitrarily to the advantage of members and the disad- 
vantage of non-members. 

(b) Respondent members of respondent ASTA attempt to and do 
divert trade from non-members to themselves by establishing and 
maintaining a reciprocal arrangement whereby they grant a pref- 
erence to one another over non-members through the use of preferen- 
tial listings and by denying full access to advertising and by other 
means. 

(c) Respondent members of ASTA attempt to and have promoted 
resale price maintenance and uniformity in terms and conditions of 
sale in a number of ways, such as filing complaints with one another 
through ASTA as to price cutting; recommending for their common 
usage the publication by respondent manufacturers of price lists in 
accordance with a form devised and promulgated for the announce- 
ment of prices, terms and conditions of sale, prepared and promul- 
gated by themselves through ASTA; dividing themselves into dis- 
tricts so that all of those who are in immediate competition with one 
another are in a given district, and entering into and carrying on dis- 
cussions of prices, terms and conditions of sale and problems of re- 
sale price maintenance at district meetings. 

(d) Respondent members of respondent MSTA have attempted 
to and have prevented manufacturers from selling to dealers who 
have not been approved as dealers by respondent MSTA. 

(e) Respondents have sought to and have prevented dealers and 
manufacturers from carrying on legal and proper courses of action, 
and engaging in trade and commerce, by legal and proper methods 
of their own choosing which are not acceptable to respondents as a 
group. 

Par. 7. The acts and practices of respondents as herein alleged have 
had, and do have, the effect of hindering, lessening and restraining 
competition in the sale of surgical instruments, supplies and equipment 
for physicians and hospitals; have had and do have, a dangerous 
tendency unduly to hinder competition or to create in respondent 
members of ASTA and MSTA a monopoly in the sale and distribu- 
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tion of surgical supplies and equipment; are all to the prejudice of 
competitors of respondent members of said respondent ASTA and 
MSTA and to the public; and constitute unfair methods of competi- 
tion and unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ConsENT SETTLEMENT 1 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 24, 1952, issued and subse- 
quently served its complaint on the respondents named in the com- 
plaint, charging them with the use of unfair methods of competition 
and/or unfair and deceptive acts and practices in violation of the 
provisions of said Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Com- 
mission’s Rules of Practice, solely for the purpose of this proceed- 
ing, any review thereof, and the enforcement of the order consented 
to, and conditioned upon the Commission’s acceptance of the consent 
settlement hereinafter set forth, and in leu of the answers to said 
complaint heretofore filed and which, upon acceptance by the Com- 
mission of this settlement, are to be withdrawn from the record, 
hereby: 

1. Admit all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consent that the Commission may enter the matters herein- 
after set forth as its findings as to the facts, conclusion and order 
to cease and desist. It is understood that the respondents, in con- 
senting to the Commission’s entry of said findings as to the facts, 
conclusion and order to cease and desist, specifically refrain from ad- 
mitting or denying that they are engaged in any of the acts or prac- 
tices stated therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlaw- 
ful, the conclusion based thereon, and the order to cease and desist, 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on October 16, 1952 and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order rungs from the 
date of service hereof. 


——— 
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all of which the respondents consent may be entered herein in final 
disposition of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


PArAGrapH 1. Respondent American Surgical Trade Association, 
hereinafter referred to as ASTA, is an incorporated trade associa- 
tion organized and existing by virtue of the laws of the State of 
Delaware, with its principal offices and place of business at 176 West 
Adams Street, Chicago 2, Illinois. It has approximately four hun- 
dred members, consisting of manufacturers, distributors and dealers. 
Approximately 50 of the manufacturers who are members of ASTA 
are also members of Manufacturers Surgical Trade Association. The 
individuals, partnerships, corporations and trusts who are members 
of ASTA are located at various places throughout the various States 
of the United States, territories of the United States and foreign 
countries. Members of ASTA are engaged as manufacturers, im- 
porters, distributors and dealers in the manufacture, sale and distri- 
bution of surgical instruments, supplies and equipment for physicians 
and hospitals. 

The officers and directors of said respondent ASTA who are named 
respondents, both in their capacities as officers and directors of said 
respondent ASTA, and as individuals, as of the date of the complaint 
were as follows: 


Henry G. Shaw, president, % Shaw Supply Co., Inc., 755 
Market Street, Tacoma 3, Wash. 

Robert E. Anderson, Jr., vice president, % Powers & Anderson, 
Inc., 2 South 5th Street, Richmond 3, Va. 

William D. West, treasurer, % The G. A. Ingram Co., 4444 
Woodward Avenue, Detroit 1, Mich. 

J. Carroll Rutledge, general chairman, % E. H. McClure Co., 
1919 Pacific Avenue, Dallas, Tex. 

Homer G. Klene, secretary, % American Surgical Trade Asso- 
ciation, 175 West Adams Street, Chicago 3, Il. 


The membership of said respondent ASTA constitutes a class so 
pumerous and changing as to make it impracticable to set forth the 
names of all of them. All of the members of ASTA were named 
respondents herein. The following concerns were named as repre- 
sentative of all of the members of ASTA. 

A. S. Aloe Company, a corporation organized and existing under 
and by virtue of the laws of the State of Missouri, with offices and 
principal place of business located at 1831 Olive Street, St. Louis 3, 
Missouri. 
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American Hospital Supply Corporation, a corporation organized 
and existing under and by virtue of the laws of the State of Illinois, 
with offices and principal place of business located at 2020 Ridge 
Avenue, Evanston, Illinois. 

Anderson Surgical Supply Co., a corporation organized and existing 
under and by virtue of the laws of the State of Florida, with offices 
and principal place of business located at 40-42 West Duval Street, 
P. O. Box No. 1700, Jacksonville 1, Florida. 

McKesson & Robbins, Inc., a corporation organized and existing 
under and by virtue of the laws of the State of Maryland, through its 
Surgical and Laboratory Supply Department of its Birmingham 
Division, with offices and principal place of business located at 1708 
First Avenue, Birmingham 3, Alabama. 

Edward Weck & Co., Inc., a corporation organized and existing 
under and by virtue of the laws of the State of New York, with offices 
and principal place of business located at 135 Johnson Street, Brook- 
lyn 1, New York. 

Cochrane Physicians Supplies, Inc., a corporation, organized and 
existing under and by virtue of the laws of the State of New York, 
with offices and principal place of business located at 133 East 58th 
Street, New York 22, New York. 

Powell & Powell Surgical Co., a corporation, organized and existing — 
under and by virtue of the laws of the State of New York, with offices 
and principal place of business located at 75th Street, and Third 
Avenue, Brooklyn 9, New York. 

Manhattan Surgical Instrument Company, a corporation, organized 
and existing under and by virtue of the laws of the State of New York, 
with offices and principal place of business located at 402 West 23d 
Street, New York 11, New York. 

United Surgical Supplies Co., a corporation organized and existing 
under and by virtue of the laws of the State of New York, with offices 
and principal place of business located at 160 East 56th Street, New 
York 22, New York. 

Bard-Parker Company, Inc., a corporation organized and existing 
under and by virtue of the laws of the State of New York, with its 
office and principal place of business located in Danbury, Connecticut. 

J. Sklar Mfg. Co., a corporation organized and existing under and 
by virtue of the laws of the State of New York, with offices and prin- 
cipal place of business located at 38-04 Woodside Avenue, Long 
Island City 4, New York. 

Beck-Lee Corp., a corporation organized and existing under and 
by virtue of the laws of the State of Illinois, with offices and principal 
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place of business located at 630 West Jackson Boulevard, Chicago 6, 
Illinois. 7 

Johnson & Johnson, a corporation organized and existing under and 
by virtue of the laws of the State of New Jersey, with offices and prin- 
cipal place of business located at New Brunswick, New Jersey. 

MacGregor Instrument Co., a corporation, organized and existing 
under.and by virtue of the laws of the State of Massachusetts, with 
offices and principal place of business located at 1448 Highland 
Avenue, Needham 92, Massachusetts. __ 

Welch-Allyn, Inc., a corporation, organized and existing under and 
by virtue of the laws of the State of New York, with offices and prin- 
cipal place of business at 3 North Green Street, Auburn, New York. 

Beckton, Dickinson & Company, a corporation organized and exist- 
ing under and by virtue of the laws of the State of New Jersey, with 
offices and principal place of business located in Rutherford, New 
Jersey. 

The B. F. Goodrich Co., a corporation organized and existing under 
and by virtue of the laws of the State of New York, with offices and 
principal place of business located at 1247 South High Street, Akron 
11, Ohio. 

E. I. du Pont de Nemours & Co., Inc., a corporation organized and 
existing under and by virtue of the laws of the State of Delaware, 
with offices and principal place of business located at Wilmington, 
Delaware. 

Respondent Manufacturers Surgical Trade Association, hereinafter 
referred to as MSTA, is a voluntary unincorporated trade association, 
with an office at 342 Madison Avenue, New York, New York. The 
membership of MSTA consists of approximately fifty-six manufac- 
turers, wholesalers and importers of surgical instruments, supplies 
and equipment for physicians and hospitals. 

The officers of said respondent MSTA who are named respondents, 
both in their capacities as officers of said respondent MSTA and as 
individuals, as of the date of the complaint, were as follows: 


B. M. Hanafin, president, W. A. Baum Co., Inc., 460 West 34th 
Street, New York, N. Y. 

V. A. Noel, first vice president, Ritter Company, Inc., Rochester 
oe Nw Ls 

W. M. Grifith, second vice president, Taylor Instrument Com- 
panies, Rochester 1, N. Y. 

Morgan Parker, secretary, Bard-Parker Co., Inc., Danbury, 
Conn. 
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R. F. Simons, treasurer, Ethicon Suture Laboratories, New 
Brunswick, N. J. 


The membership of respondent MSTA constitutes a class so nu- 
merous and changing as to make it impracticable to set forth the names 
of all of them herein. All members of MSTA were made respondents. 
The following corporations are members of the MSTA and are named 
as representative of the entire membership. The state of incorpora- 
tion and location of the offices and principal place of business of each 
of these respondents has hereinabove been set forth : 


Bard-Parker Company, Inc., a corporation, 
J. Sklar Mfg. Co., a corporation, 
Johnston & Johnston, a corporation, 
MacGregor Instrument Co., a corporation 

fos) ")} 3 
Welch-Allyn, Inc., a corporation, and 
Beckton, Dickinson & Company, a corporation. 


Par. 2. Respondent dealers, distributors, manufacturers, and im- 
porters are dealers in and distributors, manufacturers and importers 
of surgical instruments, supphes and equipment for the use of physi- 
cians and hospitals. Surgical instruments, supplies and equipment for 
the use of physicians and hospitals are varied and extensive. Included 
in the items manufactured and sold in trade and commerce in this 
industry are items commonly used by physicians and hospitals. Scal- 
pels, anaesthetics, hypodermic needles, bandages, X-ray apparatus, 
hospital beds and diagnostic equipment are examples of the items 
involved. The total volume of trade in this industry exceeds $300,- 
000,000 annually, of which one-half is handled by members of ASTA. 
Curtailment of imports during the days of World War I led to the 
development of the manufacture of these items in the United States. 

Prior to World War I there existed a Wholesale Surgical Trade 
Association of America. The name of that Association was changed 
after World War I to the present name of Manufacturers Surgical 
Trade Association. 

Par. 3. Most of the respondent dealer members of ASTA purchase 
for resale surgical instruments, supplies and equipment directly from 
manufacturers or importers thereof located in various States, and said 
manufacturers ship said products, when so purchased, from their 
respective places of business in such other States to said dealer mem- 
bers or to consignees designated by said dealer members into States 
other than the State of manufacture or import. The respondent mem- 
bers of respondent MSTA, who also comprise a part of the member- 
ship of ASTA, are engaged in the business of selling and distributing 
surgical instruments, supples and equipment to customers located in 
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States other than the State in which said respective members are 
located. As a result of the aforesaid transactions, there has been and 
is now a pattern and course of interstate commerce in said products 
between the said respondent members of said respondents ASTA and 
MSTA and the purchasers of surgical instruments, supplies and 
equipment located throughout the several States of the United States. 

Par. 4. Respondent ASTA is a well known and well advertised 
Association. It employs a full-time paid secretary. One of its activ- 
ities is the publication of a trade journal called The ASTA Journal. 
This publication is issued monthly. It is distributed to all members 
of the Association. The Association sells advertising space in this 
publication. 

By virtue of a number of circumstances, including action on the part 
of Association members to that end, there exists a preference on the 
part of purchasers and prospective purchasers, physicians and _ hos- 
pitals for members of ASTA as dealers and manufacturers of the 
instruments, supplies and equipment they purchase. ‘There also exists 
on the part of manufacturers of surgical goods, some of whom are 
members of ASTA and some of whom are not members, a preference 
for members of ASTA as dealers and distributors of their products. 

Among the ways respondents, through ASTA, seek to create a pref- 
erence for members of ASTA is that of the publication of pamphlets 
and other literature for distribution to purchasers and prospective 
purchasers, physicians and hospitals, containing such statements and 
declarations, among others, as the following: 

The American Surgical Trade Association is made up of the leading distribu- 
tors and manufacturers of instruments, supplies and equipment for physicians 
and hospitals. In its own field it fills a need fully as important as does the 
American Medical Association for physicians or the American Hospital Asso- 
ciation for hospitals. ( 


And, 


How do you distinguish the good distributor from the others who solicit your 
patronage? The surest way to protect yourself and your patients when pur- 
chasing health supplies and equipment is by relying on those distributors and 
manufacturers who are affiliated with the American Surgical Trade Association. 

Par. 5. Said respondent members of respondents ASTA and MSTA 
are in substantial competition with one another and with other mem- 
bers of the industry in the manufacture, sale and distribution of the 
aforesaid products in interstate commerce, except insofar as that 
competition has been hindered, lessened, restricted and eliminated by 
the unfair methods and practices hereinafter set forth. 

Par. 6. For many years last past, and continuing to the date of 
filing the complaint, the respondents hereinbefore described, other 
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than respondents ASTA and MSTA, have acted together in combi- 
nation, through and by means of respondents ASTA and MSTA and 
other unnamed predecessor associations, to limit, restrain, suppress 
and eliminate competition between and among themselves and others 
in the manufacture, sale and distribution of instruments, supplies and 
equipment for physicians and hospitals, and have attempted to 
monopolize and control trade in commerce in said instruments, sup- 
plies and equipment for physicians and hospitals, as follows: 

(a) Respondent members of respondent ASTA have restricted, and 
at the time of the filing of the complaint were restricting, member- 
ship in respondent ASTA by denying membership to dealers in surgical 
instruments, supplies and equipment for physicians and hospitals, for 
such competitive reasons, among others (and by such devices), as that 
(1) the membership in ASTA, or some one or more members of it, be- 
lieve or believes that there are enough dealers in the territory in which 
an applicant is located; (2) that an applicant will not adhere to 
published prices; (3) that an applicant otherwise qualified is en- 
gaged in another business as well as being a dealer in surgical instru- 
ments, supplies and equipment for physicians and hospitals; (4) of 
failing to accept or reject certain applications for membership in 
ASTA within a reasonable time; (5) of publishing in the By-Laws of 
said respondent ASTA the standards ostensibiy to be met by applicants 
who apply for membership in respondent ASTA and, in practice, im- 
posing other standards of admission; and publicly have graded and 
differentiated such members from non-members arbitrarily to the ad- 
vantage of members and the disadvantage of non-members. 

(b) Respondent members of respondent ASTA attempt to and do 
divert trade from non-members to themselves by establishing and 
maintaining a reciprocal arrangement whereby they grant a preference 
to one another over non-members through the use of preferential list- 
ings and by denying full access to advertising and by other means. 

(c) Respondent members of ASTA attempt to and have promoted 
resale price maintenance and uniformity in terms and conditions of 
sale by filing complaints with one another through ASTA as to price 
cutting; recommending for their common usage the publication by 
respondent manufacturers of price lists in accordance with a form 
devised and promulgated for the announcement of prices, terms and 
conditions of sale, prepared and promulgated by themselves through 
ASTA; dividing themselves into districts so that all of those who are 
in immediate competition with one another are in a given district, and 
entering into and carrying on discussions of prices, terms and condi- 
tions of sale and problems'of resale price maintenance at district 
meetings. 
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(d) Respondent members of respondent MSTA have attempted to 
and have prevented manufacturers from selling to dealers who have 
not been approved as dealers by respondent MSTA. 

(e) Respondents have sought to and have prevented dealers and 
manufacturers from carrying on legal and proper courses of action, 
and engaging in trade and commerce, by legal and proper methods of 
their own choosing which are not acceptable to respondents as a group. 

(f) Certain associate members of ASTA have participated in the 
activities of ASTA in a limited way, e. g., payment of dues. 

Par. 7. The acts and practices of respondents as herein found have 

had, and do have, the effect of hindering, lessening and restraining 
- competition in the sale of surgical instruments, supplies and equip- 
ment for physicians and hospitals; have had and do have a dangerous 
tendency unduly to hinder competition in the sale and distribution of 
surgical supplies and equipment; all to the prejudice of competitors 
of respondent members of said respondent ASTA and MSTA and to 
the public. 


CONCLUSION 


The aforesaid acts, practices and methods of respondents are all 
to the prejudice and injury of the public and constitute unfair methods 
of competition in commerce and unfair acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It ts ordered, That the respondents, American Surgical Trade Asso- 
ciation, its officers, individually and as officers of said respondent, 
American Surgical Trade Association, its agents, representatives and 
employees, and its members, present and future, and Manufacturers 
Surgical Trade Association, its officers, individually and as officers of 
said respondent Manufacturers Surgical Trade Association, its 
agents, representatives and employees, and its members, present and 
future, directly or indirectly, in connection with the offering for sale, 
sale or distribution of surgical instruments, supplies and equipment 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from entering into, cooper- 
ating in, carrying out or continuing any planned common course of 
action, understanding, agreement or conspiracy between any two or 
more of said respondents, or between any one or more of said respond- 
ents and others not parties hereto, to do or perform any of the following 
acts, practices and things: 
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I 


(a) Restricting membership in respondent ASTA by denying 
membership to dealers in instruments, supplies and equipment for 
physicians and hospitals for competitive reasons as, for example, (1) 
that the membership in respondent ASTA or some one or more 
members of it believes or believe that there are enough dealers in 
the territory in which an applicant is located; (2) that an applicant 
will not adhere to published prices; (3) that an applicant otherwise 
qualified is engaged in another business, as well as being a dealer in 
instruments, supplies and equipment for physicians and hospitals; 
or for reasons which depart from ASTA’s then published or accepted 
standards governing admission of new members. 

(b) Failing to accept or reject applications for membership in 
ASTA within a reasonable time. 

(c) Publishing in the By-Laws of respondent ASTA the standards 
ostensibly to be met by applicants who apply for membership and, 
in practice, imposing other standards of admission. 

(d) Attempting to divert or diverting trade from non-members to 
themselves by establishing and maintaining a reciprocal arrangement 
between manufacturers and dealers whereby, in buying and selling, 
they grant a preference because of membership to one another over 
non-members; educating or persuading buyers or sellers not to deal 
with non-members of ASTA because they are non-members, or by 
denying full access to advertising space in The ASTA Journal to 
non-members on an equal basis with members. 

(e) Attempting to promote or promoting resale price maintenance 
or uniformity in terms and conditions of sale between and among 
themselves by filmg complaints with one another through ASTA as to: 
price cutting; or discussig or making recommendations through 
ASTA as to price lists, terms, conditions of sale, or resale policies of 
manufacturers other than with respect to physical size, shape and 
punching of the paper. 

(f) Attempting to prevent or preventing manufacturers from sell- 
ing to dealers who have not been approved as dealers by respondent 
MSTA. 

(g) Restricting or preventing dealers and manufacturers from 
carrying on legal courses of action and engaging in trade and com- 


merce by legal methods of their own choosing which are not acceptable: 


to respondents as a group. 


II 


It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission: 


ee 
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a report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 


Til 


[tis further ordered, That American Hospital Supply Corporation, 
EK. I. Dupont de Nemours & Co., Inc., Eaton Laboratories, Inc., 
Holland-Rantos Company, F. A. Davis Company, United States Truss 
Company, Manhattan Surgical Instrument Company, Smith-Holden, 
Inc., John Sexton & Company, Henkel-Clauss Company, Wm. S. Mer- 
rell Company, Lea & Febiger, J. B. Lippincott Company, The Williams 
& Wilkins Company, Medical Economics, Inc., and Modern Medicine 
are hereby dismissed from this proceeding. 

AMERICAN SurcicaL Trapp Assocrarion, 
Irs Orrcers AnD MEMBERS. 
By its attorney: 
Epwarp R. JoHNsTon, 
(Signed) Edward H. Hatton. 
MANUFACTURERS SURGICAL TRADE ASSOCIATION, 
Ivs Orricers AND Mrmpers. 
By its attorney: 
Caniti, Gorpon, Zacury & REINDEL, 
(Signed) By Jrrroup G. Van Cisz. 
Brcron-Dickxenson & Co., 
By Kane, Datstmrr & Kang, 
Danie. H. Kane. 

Aveust 19, 1952. 

The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 16th day 
of October 1952. 
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In THE MATTER OF 
SHEFFIELD SILVER COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4000. Complaint, Jan. 26, 1940—Decision, Oct. 22, 1952 


Due to the special skill of its artisans and the standards of quality set by the 
City of Sheffield, England, silver-plated ware there manufactured has an 
established reputation for excellence in the United States, and has made 
said city known as a place of manufacture of silverware and especially 
silver-plated hollow ware of a high quality. 


There is a definite preference on the part of a substantial portion of the pur- 
chasing public for silver-plated ware of English manufacture, and certain 
marks, imprinted on silver made in Sheffield, since 1773, which are designated 
as hallmarks and include among others the crown, a head, and, periodically, 
the letter “S”, have become associated in the minds of substantial numbers 
of said public with silverware of English origin, and in the case of some 
members thereof, with silverware made in the aforesaid city, and there 
is knowledge among member's of the purchasing public in this country that 
Sheffield is an important source of silverware and silver-plated ware of 
English manufacture, and also knowledge of such ware, which is frequently 
designated as “Sheffield Silver.” 


As respects the sale at retail of products whidentified with the manufacturer 
thereof, there is a retail custom of informing inquiring prospective pur- 
chasers as to the name of the manufacturer of the product but not, barring 
exceptional further inquiry, as to the location thereof. 


Where a corporation engaged in New York City in the manufacture of silver- 
plated hollow ware and in the interstate sale and distribution’ thereof to 
retailers throughout the United States— 

(a) Prominently displayed in its catalogues, on its letters and invoices, and 
on labels affixed to the cartons in which its said products were packed and 
shipped, its corporate name in which were included the words “Sheffield 
Silver” ; 

(0) Imprinted upon the back of its silver-plated hollow ware and in its 
catalogues marks which comprised impressions of the crown and a head, 
with the letter “S” in immediate conjunction with one another, and 
simulated the genuine hallmarks imprinted on sterling silverware made 
in Sheffield ; 

Whereby said name was brought to the attention of a substantial portion of 
the purchasing public, and there was created in the minds of said public 
a false impression that the ware was made in Sheffield or elsewhere in 
England ; 

Tendency and capacity of which practices, individually and collectively, were 
to mislead and deceive purchasers of its silver-plated ware in the aforesaid 


SHEFFIELD SILVER CO. 35D 


354 Syllabus 


respects, and thereby induce its purchase by substantial numbers of the 
public; and effect of which was to place in the hands of dealer-purchasers 
of its said products the means and instrumentalities whereby they might 
mislead and deceive purchasers as to the place of origin thereof: 

Held: That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


In considering the facts shown by the record in the instant proceeding, as above 
indicated, the Commission took into account the cumulative effect of re- 
spondent’s use of the word “Sheffield” and of simulations of markings used 
on silverware manufactured in Hngland, which served no legitimate purpose 
that could not be equally well served without resorting to such simulations; 
and gave consideration also to the impact of such practices upon members 
of the purchasing public in the light of the beliefs and impressions which 
they were shown to entertain with respect to silver and silver-plated ware, 
and also to the confusion and uncertainty engendered. 


As respects the remedy, while respondent’s use of said word had the tendency 
and capacity to deceive, as above found, the Commission took into con- 
sideration the fact that respondent did not mark its ware “Sheffield” as a 
part of its trade name or otherwise, and determined that under the circum- 
stances it was not necessary to excise the word from respondent’s corporate 
name, being of the opinion that the deception which was shown to result 
from its use could be eliminated by the order to cease and desist which was. 
being entered. 


The Commission noted, in connection with the qualified use of the word ‘Sheffield 
Silver” permitted by its modified order In the Matter of Samuel H. Bernstein, 
Inc., now National Silver Co., Docket 1068, July 3, 1947, 44 F. T. C. 1, at 
page 13, that the instant proceeding raised no issue as to whether the 
present respondent had copied the designs or patterns of old Sheffield plate, 
and also, as stated, that respondent did not mark its products with the 
word “Sheffield”, so that the proceeding did not raise for determination the 
question of whether or not it would be proper for the respondent to mark 
its ware with said word in any manner—a point which the findings and 
order to cease and desist, accordingly, did not cover. 


In the aforesaid connection, however, in order to avoid_the possibility of any 
misinterpretation of the scope and effect of the order to cease and desist 
the Commission deemed it appropriate to state that it was not intended 
to sanction the use of the word “Sheffield” as a part of respondent’s cor- 
porate name or otherwise, on respondent’s silver-plated ware, in any manner 
which would be inconsistent with the aforesaid modified order. 


Before Ur. Andrew B. Duvall, Mr. Webster Ballinger and Mr. Clyde 
M. Hadley, hearing examiners. 

Mr. Karl Stecher, Mr. Edward L. Smith and Mr. George M. Martin 
for the Commission. 

Mr. Jay Leo Rothschild, of New York City, for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that The Sheffield Silver 
Company, a corporation, hereinafter referred to as respondent, has 
violated the provisions of said Act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrapy 1. Respondent, The Sheffield Silver Company, is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of New York, having its principal office and 
place of business at 346 Claremont Avenue, in the city of Jersey City, 


17The complaint is published as amended by a stipulation between counsel approved by 
the Commission on November 30, 1944, as follows : 

Pursuant to agreement between Jay Leo Rothschild, Esq., counsel for respondent, and 
Karl Stecher, Hsq., attorney for the Mederal Trade Commission, at the oral argument before 
the Commission held on September 28, 1944, it is stipulated, with the consent and approval 
of the Commission, that the Commission’s complaint in this proceeding may be amended 
as follows: 

1. At the end of paragraph two, add the following: 

“Respondent has imprinted on the back of its products certain symbols or insignia con- 
sisting of a head, a crown, and a letter ‘S’, and also the letters ‘E. P. C.’ or ‘RH. P. N. S.’, 
together with certain arabic numerals.” 

2. At the end of paragraph three, add the following: 

“For over a century the city of Sheffield, England, has likewise been an important manu- 
facturing center for sterling silver hollow ware, and the hallmark of the city of Sheffield, 
Hngland, is a crown, which, together with other insignia, has been and is stamped on the 
back of sterling silver hollow ware manufactured in said city.” 


> 


3. In the first sentence of paragraph four, after the word ‘its ware,” insert the following : 


“and also by the use of symbols or insignia consisting of a head, a crown, and a letter 
‘S’ imprinted on its ware, all” d 
so that said first sentence in paragraph four shall read: 

“Respondent by the use of its said corporate name ‘The Sheffield Silver Company’ on its 
letterheads, invoices, labels and other printed matter in the sale of its ware, and also by 
the use of symbols or insignia consisting of a head, a crown, and a letter ‘S’ imprinted on 
its ware, all as aforesaid, represents and implies that it is engaged in the sale of silver 
plated ware manufactured and fabricated in Sheffield, Hngland, and that its silver plated 
ware offered for sale as aforesaid has its origin in that city and that it is fabricated by the 
skilled artisans there located.” 

4. In paragraph six, after the words “its corporate name and otherwise,’ insert the 
following : 


“and by the use of symbols or insignia consisting of a head, a crown, and a letter ‘§’ 
imprinted on its ware,” 


so that said paragraph six shall read: 

“The use by the respondent of the word ‘Sheffield’ in its corporate name and otherwise, 
and also the use of the symbols or insignia consisting of a head, a crown and a letter ‘9’ 
imprinted on its ware, as hereinabove set out, in connection with the offering for sale and 
sale of its said silver plated hollow ware, has had, and now has, the tendency and capacity 
to mislead and deceive purchasers and prospective purchasers thereof into the erroneous 
and mistaken belief that its said ware which it offers for sale and sells as aforesaid is 
manufactured and fabricated in Sheffield, England, and imported into the United States, 
and to induce them to purchase the same because of such erroneous and mistaken belief,’ 
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State of New Jersey. It is now, and for more than three years last 
past has been, engaged in manufacturing silver plated hollow ware, 
and in the sale and distribution thereof to retail dealers located 
throughout the United States through whom said ware is sold to the 
purchasing public. Respondent causes its said ware, when sold, to. 
be transported from its principal place of business in the State of 
New Jersey to purchasers thereof located in various other States of 
the United States and in the District of Columbia. Respondent main- 
tains, and at all times mentioned herein has maintained, a course of 
trade in said ware in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of the advertising and sale of its 
said products as aforesaid, respondent, for more than three years last 
past, has been using as its corporate name the term “The Sheffield 
Silver Company,” and has caused said corporate name, containing 
the word “Sheffield,” to be featured on its letterheads and invoices 
used in connection with the sale of its said ware and on its labels 
affixed to the cartons in which said products were and are packed and. 
shipped in commerce as aforesaid, and it has furnished to its sales- 
men, for presentation in their sales talks to prospective customers, 
photographs of its silver plated hollow ware featuring its said corpo- 
rate name. 

Respondent has imprinted on the back of its products certain 
‘symbols or insignia consisting of a head, a crown, and a letter “S”, 
and also the letters “E. P. C.” or “E. P. N. 8.”, together with certain 
arabic numerals. 

Respondent denies each and every allegation contained in paragraph 
two of the complaint as amended except that it admits that it has 
used its corporate name in connection with all of its business transac- 
tions and on its letterheads, invoices, cartons, and generally, in inter- 
state commerce, as well as otherwise, and except further that it admits 
that respondent has imprinted on the back of its products certain 
symbols and insignia consisting of a head, crown and a letter “S” and 
also the letters “E. P. C.” or “E. P. N.S.” together with certain arabic 
numerals. 

It is further stipulated that respondent’s answer filed to the com- 
plaint as originally issued shall be considered without amendment as 
denying the allegations stated in paragraphs three, four and six of 
said complaint as amended. 

It is also stipulated that the complaint in this case as above amended 
shall be treated in all respects the same as though it had been issued 
originally in its amended form. 
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Par. 3. The name “Sheffield,” when used in the designation of silver 
plated hollow ware, has been used for a long period of time to refer 
to hollow ware manufactured and fabricated in Sheffield, England. 
In that city nearly two hundred years ago, a type of silver plated 
hollow ware known and designated as “Sheffield” plate was originated 
and such ware was manufactured there in large quantities for a long 
period of time. “Sheftield” plate became famous throughout the world 
as a Silver plate of superior quality. From the time of the first manu- 
facture of the said “Sheffield” plate down to the present time the city 
of Sheffield, England, has been the seat of manufacture of silver plated 
ware as well as of cutlery of various kinds. Its artisans in these lines 
of production have become specially skilled in their respective arts 
and have achieved a reputation for skill wherever silver plated ware 
and cutlery are bought and sold. The reputation of “Shefiield” silver 
plated ware for excellence and the reputation of the artisans of Shef- 
field, England, for skill, especially in the manufacture of silver plated 
ware, have made that city known among the general purchasing public 
throughout the United States as a place of origin of silver plated ware. 
That city is today the location of concerns engaged in the manufacture | 
and sale of silver plated ware and such ware is now and has been on 
sale by dealers in such ware in various States of the United States. 
Said city has also been famous for generations as a general manufac- 
turing center, so that the name “Sheflield,” when used in connection 
with a manufacturing establishment, or the products of such an estab- 
lishment, immediately suggests the city of Sheffield, England, to a sub- 
stantial part of the purchasing public in the United States and 
throughout the world. 

For over a century the city of Sheffield, England, has likewise been 
an important manufacturing center for sterling silver hollow ware, 
and the hallmark of the city of Sheffield, England, is a crown, which, 
together with other insignia, has been and is stamped on the back of 
sterling silver hollow ware manufactured in said city. 

Par. 4. Respondent by the use of its said corporate name “The 
Sheffield Silver Company” on its letterheads, invoices, labels and 
other printed matter in the sale of its ware, and also by the use of 
symbols or insignia consisting of a head, a crown, and a letter “S” 
imprinted on its ware, all as aforesaid represents and implies that it 
is engaged in the sale of silver plated ware manufactured and fabri- 
cated in Sheffield, England, and that its silver plated ware offered for 
sale as aforesaid has its origin in that city and that it is fabricated by 
the skilled artisans there located. Respondent, further, by the use of 
said name and by furnishing the same to retail dealers who sell its 
‘ware to the public, places in the hands of unscrupulous dealers a 
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| means or instrumentality by which they may employ actual deception 
as to the place of origin of said ware. 

Par. 5. In truth and in fact respondent is not engaged in the sale 
of silver plated ware manufactured and fabricated in Sheffield, Eng- 
land, but all its ware offered for sale is manufactured by said respond- 
ent at its said place of business in New Jersey. 

Par. 6. The use by the respondent of the word “Sheffield” in its 
corporate name and otherwise, and also the use of symbols or insignia 
consisting of a head, a crown, and a letter “S” imprinted on its ware, 
as hereinabove set out, in connection with the offering for sale and 
sale of its said silver plated hollow ware, has had, and now has, the 
tendency and capacity to mislead and deceive purchasers and pros- 
pective purchasers thereof into the erroneous and mistaken belief that 
its said ware which it offers for sale and sells as aforesaid is manu- 
factured and fabricated in Sheffield, England, and imported into the 
United States, and to induce them to purchase the same because of such 
erroneous and mistaken belief. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Reporr, Frnpines as ro THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 26, 1940, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
‘The Sheffield Silver Company, charging it with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said Act. Said complaint was amended by a stipulation between 
counsel, approved by the Commission on November 30, 1944. After 
the issuance of said complaint and the filing of respondent’s answer 
thereto, testimony and other evidence in support of and in opposition 
to the allegations of the complaint were introduced before hearing 
examiners of the Commission theretofore duly designated by it, and 
such testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter the matter came on to be 
heard by the Commission upon the complaint as amended, the answer 
thereto, testimony and other evidence, report upon the evidence of 
Hearing Examiners Andrew B. Duvall and Webster Ballinger and 
exceptions thereto, and briefs and oral argument of counsel; and the 
Commission, on May 28, 1946, ordered that the case be reopened for the 
taking of further testimony in support of and in opposition to the 
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complaint as amended. Additional testimony and other evidence in 
support of and in opposition to the complaint as amended were there- 
after introduced before Hearing Examiner Clyde M. Hadley, who 
had theretofore been duly designated by the Commission, it having 
been stipulated between counsel that the Commission might designate 
a substitute hearing examiner to take and receive such additional testi- 
mony, and such additional testimony and other evidence were duly 
recorded and filed in the office of the Commission. 

Thereafter this matter came on for final hearing before the Com- 
mission upon the complaint as amended, answer thereto, testimony 
and other evidence, report upon the evidence of Hearing Examiners 
Duvall and Ballinger and exceptions thereto, recommended decision 
of Hearing Examiner Hadley and exceptions thereto, and briefs and 
oral argument of counsel ; and the Commission, having duly considered 
the matter and having issued its order disposing of the exceptions to 
the report upon the evidence of Hearing Examiners Duvall and Bal- 
linger and to the recommended decision of Hearing Examiner Hadley, 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to facts and 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, The Sheffield Silver Company, is a cor- 
poration organized and existing under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 17 Crosby Street, New York, New York. Respondent. is 
now, and for a number of years last past has been, engaged in making 
silver-plated hollow ware and in the sale and distribution thereof to 
retail dealers located throughout the United States, who in turn sell 
respondent’s said products to the public. 

Par. 2. In the course and conduct of its aforesaid business, respond- 
ent causes its said products, when sold, to be transported from its place 
of business in the State of New York to purchasers thereof located in 
various other states of the United States and in the District of Colum- 
bia, and maintains, and at all times mentioned herein has maintained, 
a course of trade in said products in commerce between and among 
various states of the United States and in the District of Columbia. 

Par. 8. In the course and conduct of its aforesaid business, re- 
spondent trades under its corporate name “The Sheffield Silver Com- 
pany” and causes this name to be prominently displayed in its catalogs, 
on its letters and invoices, and on labels affixed to the cartons in which 
said products are packed and shipped. 
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_ Respondent imprints upon the back of its silver-plated hollow ware, 
and in its catalogs, impressions of the crown, a head, and the letter “S”, 
in immediate conjunction with one another. 

Par. 4. The city of Sheffield, England, has for several centuries 
been a place of manufacture of both sterling and plated silverware. 
From about 1742 until the middle of the nineteenth century, this city 
excelled in the manufacture of silverware designated as “Silver Plate,’ 
made of copper coated with silver by fusion. This process lapsed on 
the introduction of the method of silver plating by electrodeposition, 
about the middle of the nineteenth century, and from that time until 
the present the electrodeposition process has been largely, if not en- 
tirely, used in the manufacture of plated silverware in the city of 
Sheffield, England. Due to the special skill of its artisans and the 
standards of quality set by the city of Sheffield, silver-plated ware 
manufactured in Sheffield has an established reputation for excellence 
in the United States and has made the city of Sheffield known through- 
out the United States as a place of manufacture of silverware, and 
especially silver-plated hollow ware, of a high quality. There is a 
definite preference on the part of a substantial portion of the purchas- 
ing public for silver-plated ware of English manufacture. 

Par. 5. Since 1773 there have been imprinted on sterling silverware 
made in the city of Sheffield, England, certain marks known and 
designated as hallmarks. Among such marks have been the crown, 
a head, and periodically the letter “S”. The crown is the mark of 
origin, that is, the city of Sheffield; the head, the duty mark; and the 
letter “S”, the year of manufacture. These marks have become asso- 
eiated in the minds of substantial numbers of the purchasing public 
with silverware of English origin, and to certain members of the 
purchasing public, with silverware made in Sheffield, England. The 
crown, a head, and the letter “S” imprinted by the respondent on its 
products and in its catalogs simulate the genuine hallmarks imprinted 
on sterling silverware made in Sheffield, England. 

Par. 6. Respondent sells its silver-plated ware only to the trade, 
and does not advertise or sell direct to the consuming public. The 
word “Sheffield” does not appear upon said products. In offering re- 
spondent’s products to prospective purchasers, retail dealers, follow- 
ing trade custom, do so without statement as to the manufacturer 
thereof. Most prospective purchasers, however, inquire as to the 
name of the manufacturer, and they are informed that it is “The 
Sheffield Silver Company”—but no more, unless, as rarely happens, 
further inquiry is made as to the location of the manufacturer’s plant. 
Through such custom of prospective purchasers of making inquiry 
of dealers as to the name of the manufacturer, and through the prac- 
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tice of dealers of informing them that it is “The Sheffield Silver 
Company,” respondent’s corporate name is brought to the attention of 
a substantial portion of the purchasing public. 

Par. 7. There is knowledge among members of the purchasing pub- 
lic in this country that Sheffield, England, is an important source of 
silverware and silver-plated ware of English manufacture, and also: 
knowledge of such ware, which is frequently designated as “Sheffield 
Silver.” The word “Sheffield” used in connection with silver-plated 
ware, whether separately or as a part of respondent’s corporate name, 
creates in the minds of a substantial portion of the purchasing public: 
an impression that such ware was manufactured in Sheffield, England, 
or elsewhere in England. The testimony of public witnesses shows. 
that such impressions persist even after they have been told that 
The Sheffield Silver Company has its factory in New York, New 
York, and some such witnesses rationalized the contradiction by 
assuming that The Sheffield Silver Company must be a branch of, or 
connected in some way with, an English company, or else the contra-. 
diction resulted in confusion and uncertainty. . 

The symbols or insignia which the respondent imprints on the back: 
of its silver-plated ware and in its catalogs, consisting of the crown, 
a head, and the letter “S”, create in the minds of a substantial por- 
tion of the purchasing public an impression that such products were 
manufactured in Sheffield, England, or elsewhere in England. 

Par. 8. The silver-plated hollow ware sold by the respondent is 
not made in Sheffield, England, but all of respondent’s products are 
made at its place of business at 17 Crosby Street, New York, New 
York. 

Par. 9. In considering the facts shown by the record, the Com- 
mission has taken into account the cumulative effect of respondent’s 
use of the word “Sheffield” and of its use of simulations of markings 
used on silverware manufactured in England, which serve no legiti- 
imate purpose that could not be equally well served without resorting 
to such simulations. Consideration has also been given to the indi- 
vidual and collective impact of these practices upon members of the 
purchasing public in the light of the beliefs and impressions which 
the record shows they entertain with respect to silver and silver-plated 
ware and also the confusion and uncertainty engendered. The Com- 
mission concludes from the record, and therefore finds, that the use 
of the word “Sheffield” as a part of the respondent’s corporate name,. 
and otherwise, as hereinabove set out, and the use of the symbols 
or insignia hereinabove described, individually and collectively have 
the tendency and capacity to mislead and deceive purchasers and pro- 
spective purchasers of respondent’s silver-plated ware into the errone- 
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ous and mistaken belief that its said ware is made in Sheffield, Eng- 
land, or elsewhere in England, and to induce substantial numbers. 
of the purchasing public to purchase said products because of such 
erroneous and mistaken belief. These acts and practices of the re- 
spondent also place in the hands of dealers purchasing respondent’s 
products a means and instrumentality whereby they may mislead and 
deceive purchasers and prospective purchasers as to the place of origin 
of said products. 


CONCLUSION 


The acts and practices of the respondent as hereinabove found are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 

Although respondent’s use of the word “Sheffield” has the tendency 
and capacity to deceive, as hereinabove found, the Commission, upon 
consideration of the remedy necessary to eliminate the deception 
which results from the use of said word, took into consideration the 
fact, among others, that the respondent does not mark its silver-plated 
ware with the word “Sheffield” as a part of its trade name or other- 
wise, and has determined that in the circumstances of this case it is 
not necessary to excise the word “Sheffield” from the respondent’s 
corporate name. The Commission is of the opinion that the deception 
which is shown to result from respondent’s use of the word can be 
eliminated by the order to cease and desist entered herewith. 

In reaching this decision the Commission gave careful consider- 
ation to the qualified use of the word “Sheffield” permitted by its 
modified order in Docket No. 1068, Samuel E. Bernstein, Inc., now 
National Silver Company. This proceeding raises no issue as to 
whether the respondent here has copied the designs or patterns of 
Old Sheffield Plate, and, as stated, the respondent has not followed 
the practice of marking its silver-plated ware with the word “Shef- 
field” as a part of its trade name or otherwise. This proceeding does 
not, therefore, raise for determination the question of whether or not 
it would be proper for the respondent to mark its silver-plated ware 
with the word “Sheffield” in any manner, and accordingly the findings 
as to the facts and the order to cease and desist in this matter do not 
cover that point. However, during hearings before the Commission 
on a tentative order which the Commission proposed to enter in 
this matter, which tentative order was the same in effect as the order 
which is being entered herewith, the question of whether it would 
be proper for the respondent to now adopt for the first time the prac- 
tice of marking its products with its corporate name was raised. 
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Therefore, in order to avoid the possibility of any misinterpretation 
of the scope and effect of the order to cease and desist entered here- 
with, the Commission deems it appropriate to state that such order 
is not intended to sanction the use of the word “Sheffield,” as a part 
of respondent’s corporate name or otherwise, on respondent’s silver- 
plated ware in any manner which would be inconsistent with the 
modified order in Docket No. 1068, Samuel E. Bernstein, Inc., now 
National Silver Company. 

Commissioner Carretta not participating for the reason that oral 
argument on the merits was heard prior to his appointment to the 
Commission. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respond- 
ent, testimony and other evidence in support of and in opposition to 
the allegations of said complaint taken before trial examiners of 
the Commission theretofore duly designated by it, report upon the 
evidence by Hearing Examiners Andrew B. Duvall and Webster 
Ballinger and exceptions thereto, recommended decision of Hearing 
Examiner Clyde M. Hadley and exceptions thereto, and briefs and 
oral argument of counsel; and the Commission having made its 
findings as to the facts and its conclusion that the respondent has 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, The Sheffield Silver Company, 
a corporation, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of its silver-plated wares 
made in the United States, in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Using the word “Sheffield” as a part of a corporate or trade 
name, or in any other manner, unless it is clearly revealed in immedi- 
ate connection with said word that respondent’s said products are 
made in the United States and unless each of the said products is 
permanently marked or stamped in such a manner as to clearly reveal 
that it is made in the United States. 

2. Stamping, imprinting, marking, or otherwise placing on its 
said products, or in printed matter used in connection therewith, 
any marks which imitate or simulate the hallmarks or other mark- 
ings customarily and generally used by English manufacturers on 
their silverware. 
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Tt is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with this order. 

Commissioner Carretta not participating for the reason that oral 
argument on the merits was heard prior to his appointment to the 
Commission. 
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INTERNATIONAL ASSOCIATION OF ELECTROTYPERS & 
STEREOTYPERS, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5856. Complaint, July 20, 1945—Decision, Oct. 23, 1952 


Where a corporate association, its officers and members which included a large 
proportion of the producers of electrotypes, stereotypes, and matrices, and 
the majority of electrotypers located in the large cities of the United States 
with the exception of the Pacific Coast; fifteen local or regional associations 
of such producers and members; certain officers thereof; and certain 
non-member producers— 

Entered into and carried out a conspiracy and planned common course of action 
among themselves to restrain and suppress competition in the sale of elec- 
trotypes, stereotypes, and matrices; and 

Where said corporate association, its officers and numerous members, pursuant 
thereto— 

(a) Devised and promulgated, over a period of years, various standard scales 
of prices, including their “ratio” scale involving the application of a 
multiplier for use in conjunction with the figures appearing therein, in lieu 
of the dollars and cents values shown in previous scales, and disseminated 
and distributed said various scales of prices among local and regional 
associations, and various non-member concerns, and sought thereby to stabi- 
lize the prices for their products; and 

Where the aforesaid fifteen local associations, namely, groups in New England, 
Chicago, New York City and State, Ohio, Wisconsin, Pacific Northwest, 
Potomac District, St. Louis, Philadelphia, Detroit, Indiana, and Northern 
and Southern California, associated in a number of ways with the national 
organization, and various members thereof— 

(6) Cooperated with each other and worked together within their respective 
local associations and between and among themselves and with the national 
association, to restrain and suppress competition in the sale of the products 
concerned through the adoption and use of the various scales of the national 
association, or scales of their own based thereon, and through other action 
as to prices, terms of sale, and trade customs and practices; and 

Where some seventeen non-member concerns, engaged in the manufacture, sale 
and distribution of one or more of the products involved— 

(c) Participated in various of the activities above described and acted in concert 
and cooperation with one or more of the others by adopting and using the 
various standard scales devised and promulgated by the national association 
in the sale of their products, and by using the same prices, terms and 
discounts as those employed by the member concerns; 
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Whereby the prices at which the products involved were offered and sold were 
generally uniform in any given marketing area; 

Tendency, capacity, and effect of which conspiracy and planned common course 
of action, and of the acts performed pursuant thereto were to substantially 
restrain and suppress competition in price in the sale of electrotypes, 
stereotypes, and matrices in interstate commerce; to place in their hands. 
the power to control the market and enhance the prices of such products; 
to create in them monopoly in the sale thereof; and to unreasonably restrain. 
commerce therein : 

Held, That such acts and practices constituted unfair methods of competition 
in commerce. 


As respects some member and non-member concerns which, unlike the vast major- 
ity, did not appear to have been engaged in interstate commerce: they were, 
nevertheless, parties to the combination and conspiracy involved, either 
through their affiliation with said associations or because of their participa- 
tion in the acts and practices performed in furtherance of the course of action 
common to them all; and were in competition in the sale of their products 
with other members and with one another in their respective marketing areas 
except insofar as such competition had been lessened, restrained, or restricted 
as a result of the acts and things above set out. 


Before Ur. John L. Hornor and Mr, Everett F. Haycraft, hearing 
examiners. 

Ur. Reuben J. Martin and Mr. Lewis F. Depro for the Commission. 

Mr. Abram F. Myers, of Washington, D. C., and Lincoln & Raye, of 
Boston, Mass., for International Association of Electrotypers and 
Stereotypers, Inc., numerous other associations, and various officers, 
directors and members thereof. 

Gann, Secord, Stead & McIntosh, of Chicago, Ill., for Central Type- 
setting & Electrotyping Co. 

Mr. Clifton E. Brooks, of Oakland, Calif., for American Electro- 
type Division of Electrotype Corp., Filmer Bros. Electrotype Co., 
Northern California Electrotypers & Stereotypers Ass’n., American 
Electrotype Division of Electrographic Corp., Bert Hoffschneider & 
Brother, Inc., Printing Plates Co., Western Newspaper Union of San 
Francisco, Calif. and A. W. Hoitsckueider Co. 

Dwight, Royall, Harris, Koegal & Caskey, of New York City, for 
Western Newspaper Unions of Boston, Mass., Chicago, Ill., Portland, 
Oreg., Philadelphia, Pa., Indianapolis, Ind., New York City and San 
Francisco, Calif., and C. A. Parsons, Mulligan & Walsh, Inc., L. R. 
Dowling and R. McDonald. 

Campbell, Clithero & Fischer, of Chicago, Ill., for Cuneo Press, Inc. 

Gallop, Climenko, Gould & Lynton, of New York City, for J. J. 
Little & Ives Co. 
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Mr. Alewander R. McDonald, of New York City, for National Elec- 
trotype Co. and Ad Plate & Mat Co., Inc. 

Mr. Frank V. McMahon and Mr. John T. McGovern, of New York 
City, for Electrotypers and Stereotypers Ass’n. of New York, Inc. 
and its officers, directors and members. 

Mr. J. Raymond Tiffany, of Hoboken, N. J., and Mr. Benjamin 
Werne, of New York City, for Quinn & Boden Co., Inc., W. B. Conkey 
Co., J. S. Cushing Co. and Albany Electrotype Co., Inc. 

Mr. Harry R. Simon, of Huntington Park, Calif., for Albert E. 
Benson and Rapid Electrotype Co. 

Mayer, Meyer, Austrian & Platt, of Chicago, Ill., for Meyer Both 
Co. 

Large, Reno & Zahm, of Rockford, Il., for Rockford Illustrating 
Co. 

Posner, Berge, Fox & Arent, of Washington, D. C., for Colonia] 
Press, Inc. ; 

Mr. Seymour H. Person, of Lansing, Mich., and Donohue & Kauf- 
mann, of Washington, D. C., for Lansing Electrotype Co. 

Mr. Charles W. Sterling, of St. Paul, Minn., for Rotary Press Co. 

Mr. William J. Nolan, of Boston, Mass., for Plimpton Press. 

Mr. Arthur G. Heyne, of St. Louis, Mo., for Lee Seibert. 

Mr, Albert W. Venino, of New York City, for Cornwall Press, Ince. 

Fish, Richardson & Neave, of New York City, for Gilman Fanfold 
Corp. 

Galvin, Tracy, Geoghegan, Levy & Milliken, of Cincinnati, Ohio, 
for McDonald Printing Co., Inc. 

Mr. Walter J. Wagner, of Pittsburgh, Pa., for Anna Bauer Sulli- 
van, executrix for Joseph W. Sullivan. 

Mr. Charles S. Wheeler, Jr., of San Francisco, Calif., for Muirson 
Label Co., Inc. 

Brobeck, Phleger & Harrison, of San Francisco, Calif., for Preci- 
sion Electrotype Co. 

Falk, Twelvetrees, Johnston & Siemer, of Buffalo, N. Y., for 
Mechano Duoplate, Inc. 

Lines, Spooner & Quarles, of Milwaukee, Wis., and Mr. Maynard 
feierson, of Menasha, Wis., for Marathon Corp. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that the associations, indi- 
viduals, partners, and corporations named in the caption hereof, and 
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hereinafter more particularly described and referred to as respond- 
ents, have violated the provisions of section 5 of said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

ParacrarH 1. Respondent International Association of Electro- 
typers and Stereotypers, Inc., is a nonprofit corporation organized and 
existing under the laws of the State of Ohio with its principal office and 
place of business located at 949 Leader Building, in the city of Cleve- 
land, Ohio. The membership of said respondent International Asso- 
ciation of Electrotypers and Stereotypers, Inc., is composed of various 
individuals, partnerships and corporations who are located in the 
several States of the United States and who are engaged in the manu- 
facture, sale and distribution of electrotypes, stereotypes, matrices 
and multigraphs in interstate commerce. 

Said respondent International Association of Electrotypers and 
Stereotypers, Inc., was organized for the avowed purposes of fostering 
friendship between the producers of electrotypes and stereotypes; of 
devising ways and means for advancing the interests of the industry, 
of spreading its influence through the establishment. of local and sec- 
tional associations, and of developing cooperation in all matters of 
mutual interest; of thoroughly organizing the electrotypers and stereo- 
typers in America and of maintaining a just and equitable method of 
conducting business; of urging electrotypers and stereotypers to co- 
operate with one another to eliminate the evils of ignorant and ruinous 
competition; of spreading a wider knowledge of cost elements and of 
what constitutes a proper remuneration; and of establishing standards, 
principles and policies for the guidance of its membership in their 
dealings with one another and with the public. 

The names and addresses of the officers of said respondent Interna- 
tional Association of Electrotypers and Stereotypers, Inc., who, 
individually and as such officers of said respondent, are named as re- 
epondent herein, are: H. G. Hoff, President, c/o Chicago Electrotype 
& Stereotype Company, 350 East 22nd Street, Chicago, Ilinois; 
Walter C. Dohm, First Vice President, c/o Norman-Dohm-O’Fla- 
herty Co., Inc., 228 East 45th Street, New York, New York; Dennis 
F. Hoynes, Second Vice President, c/o The Central Electrotype Com- 
pany, 1760 East 22nd Street, Cleveland, Ohio; Geo. C. Scott, Statisti- 
cian, c/o New England Electrotype Company, Inc., 470 Atlantic 
Avenue, Boston, Massachusetts; and Albert P. Schloegel, Secretary- 
Treasurer, 949 Leader Building, Cleveland, Ohio. 

The names and addresses of the members of the Executive Board 
of said respondent International Association of Electrotypers and 
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Stereotypers, Inc., residing in the United States, who, individually 
and as such members of the Executive Board of said respondent, are 
named as respondents herein, are: C. C. Barnes, c/o Fort Wayne 
Engraving Company, 120 West Superior Street, Fort Wayne, Indi- 
ana; Chas. E. Deye, c/o The Quality Engraving and Electrotyping 
Company, 436 Commercial Square, Cincinnati, Ohio; Walter C. 
Dohm, c/o Norman-Dohm-O’F laherty Co., Inc., 228 East 45th Street, 
New York, New York; Dennis F. Hoynes, c/o The Central Electro- 
type Company, 1760 East 22nd Street, Cleveland, Ohio; Leighton 
R. Johnson, c/o A. G. Johnson Electrotype Company, 308 South Sixth 
Street, Minneapolis, Minnesota; Arthur N. Knol, c/o Central Type- 
setting & Electrotype Company, 4600 Diversey Avenue, Chicago, 
ilinois; Wm. C. Lennox, c/o Rochester Electrotype & Engraving 
Co., Inc., 170 North Water Street, Rochester, New York; C. A. 
Mawicke, c/o Pontiac Engraving & Electrotype Company, 812 West 
Van Buren Street, Chicago, Illinois; D. E. McAllister, c/o Progress 
Plate Making Co., 917 Filbert Street, Philadelphia, Pennsylvania; 
Sam Ross McElreath, 1121 Canton Street, Dallas, Texas; Chas. E. 
Murray, c/o Potomac Electrotype Co., Inc., 1508 Eckington Place, 
N. E., Washington, D. C.; C. W. Remington, c/o The Milwaukee 
Electrotype Co., 1127 North 7th Street, Milwaukee, Wisconsin; F. W. 
Kreber, c/o Van Bolt-Kreber Electrotype Co., 40 South Third Street, 
Columbus, Ohio; Robert T. Rowell, c/o Robert Rowell Electrotype 
Co., 122 South First Street, Louisville, Kentucky; Joseph Schwartz, 
c/o Westcott & Thomson, Inc., 109-115 North 11th Street, Philadel- 
phia, Pennsylvania; Geo. C. Scott, c/o New England Electrotype Co., 
Inc., 470 Atlantic Avenue, Boston, Massachusetts, and H. G. Hoff, 
c/o Chicago Electrotype & Stereotype Co., 350 East 22nd Street, 
Chicago, Linois. 

The membership of said respondent International Association of 
Electrotypers and Stereotypers, Inc., constitutes a class so numerous 
and changing as to make it impracticable to specifically name them all 
as parties respondent herein. The following, among others, are 
members of said respondent International Association of Electro- 
typers and Stereotypers, Inc., are fairly representative of the whole 
membership, and are named as respondents herein in their individual 
capacities, in their capacities as members of said respondent Inter- 
national Association of Electrotypers and Stereotypers, Inc., and as 
representatives of all members of said respondent International Asso- 
ciation of Electrotypers and Stereotypers, Inc., as a class, including 
those not herein specifically named who are also made respondents 
herein: Fort Wayne Engraving Company, 120 West Superior Street, 
Fort Wayne, Indiana; The Quality Engraving and Electrotyping 
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Company, 436 Commercial Square, Cincinnati, Ohio; Norman-Dohm- 

O'Flaherty Co., Inc., 228 East 45th Street, New Paris New York; 
The Central Blectrotyps Company, 1760 East 22nd Street, Cleveland, 

Ohio; A. G. Johnson Electrotype Company, 308 South Sixth Street, 

Minos jsolix: Minnesota; Central Typesetting & Electrotyping Come 
pany, 4600 Diversey Aereade Chicago, Illinois; Rochester Electrotype 
& Engraving Co., Inc., 170 North Water Seree, Rochester, New York; 

Pontiac Rnsravitie & Electrotype Company, 812 West Van Buren 
Street, Chicago, Illinois; Potomac Electrotype Co., Inc., 1508 Ecking- 
ton Place} N. E., A asiinetoss Ds Cys" The Milwaiuizes Heirons Co., 
1127 North 7th Street, Milwaukee, Wisconsin; Van Bolt-Kreber 
Electrotype Co., 40 South Third Street, Columbus, Ohio; Westcott 
& Thomson, Inc., 109-115 North 11th Street, Philadelphia, Pennsyl- 
vania; New England Electrotype Co., Inc., 470 Atlantic Avenue, Bos- 
ton, Massachusetts; Chicago Electrotype & Stereotype Co., 350 East 
22nd Street, Chicago, Illinois; Colorado Stereotype Company, 1802 
Broadway, Denever, Colorado; The Filmer Bros., Electrotype Com- 
pany, 330 Jackson Street, San Francisco, California; American Elec- 
trotype Division of Electrographic Corporation, 329 Fremont Street, 
San Francisco, California; Portland Electrotype & Stereotype Co., 
Inc., 718 West Burnside Street, Portland, Oregon; Oregon Engraving 
& Electrotype Co., 31 N. W. Ninth Avenue, Portland, Oregon ; Pacific 
Electrotype Co., Inc., 202 Maritime Building, Seattle, Washington; 
Spokane Electrotype Co., East 30 Sprague Avenue, Spokane, Wash- 
ington; and Sam Ross McElreath trading as Sam Ross McElreath Co., 
312 Crawford St., Houston, Texas. 

Par. 2. Respondent New England Electrotypers Association is a 
nonstock corporation organized and existing under the laws of the 
State of Massachusetts, with its principal office located at 29 Worth- 
ington Street in the city of Springfield, Massachusetts. The member- 
ship of said respondent New England Electrotypers Association is 
composed of individuals, partnerships and corporations who are 
located in various parts of the New England States and who are 
engaged in the manufacture, sale and distribution in interstate com- 
merce of electrotypes, stereotypes, matrices and multigraphs. 

Said respondent New England Electrotypers Association was or- 
ganized for the avowed purpose, among others, “to foster, encourage 
and develop cooperative action between members of this corporation 
and also in connection therewith in the interest of the members of the 
corporation to do every and all legal things to assist in the elimination 
of unfair methods of competition and trade abuses in the industry in 
which the members of this corporation are engaged and in furtherance 
of this objective to collect and disseminate information relating in 
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any way to the purpose of this corporation, which will be of advantage 
to the members of the corporation.” 

The names and addresses of the officers of said respondent, New 
England Electrotypers Association, who, individually and as such 
officers of said respondent New England Electrotypers Association are 
named as respondents herein are: George C. Scott, president, c/o New 
England Electrotype Company, 470 Atlantic Street, Boston, Massa- 
chusetts; Harry M. Midwood, vice president, c/o Barnum-Hayward 
Electrotype Company, Inc., 116 Olive Street, New Haven, Con- 
necticut; Frank Galvin, treasurer, c/o Royal Electrotype Company 
of New England, 292 Main Street, Cambridge, Massachusetts; and 
Dr. Edward H. Chamberlain, secretary, 685 Commonwealth Avenue, 
Boston, Massachusetts. 

The names and addresses of the members of the Board of Directors 
of said respondent, New England Electrotypers Association, who, in- 
dividually and as such members of the Board of Directors of said 
New England Electrotypers Association, are named as respondents 
herein are, in addition to the above-named officers who are also di- 
rectors, the following: Eigner Ringquist, c/o Electrotype Service Cor- 
poration, 63 Portland Street, Worcester, Massachusetts; Charles F. 
Hamilton, c/o Home City Electrotype Works, Inc., 29 Worthington 
Street, Springfield, Massachusetts; Arthur Tomlinson, c/o Bickford 
Engraving & Electrotype Company, 20 Mathewson Street, Providence, 
Rhode Island. 

The names and addresses of the members of said respondent, New 
England Electrotypers Association, who, individually and as such 
members of said respondent New England Electrotypers Association 
are named as respondents herein are: New England Electrotype, Inc., 
470 Atlantic Avenue, Boston, Massachusetts; Back Bay Electrotype 
& Engraving Company, 172 Columbus Avenue, Boston, Massachu- 
setts; Shea & Manton Company, 40 Lincoln Street, Boston, Massa- 
chusetts; Western Newspaper Union, 144 High Street, Boston, Massa- 
chusetts; Royal Electrotype Company of New England (292 Main 
Street, Cambridge, Massachusetts; Holyoke Electrotype Company, 
23 Spring Street, Holyoke, Massachusetts; Lowell Electrotype Foun- 
dry, 27 Jackson Street, Lowell, Massachusetts; Home City Electro- 
type Works, Inc., 29 Worthington Street, Springfield, Massachusetts; 
Electrotype Service Corporation, 63 Portland Street, Worcester, Mas- 
sachusetts; Bickford Engraving & Electrotype Company, 20 Mathew- 
son Street, Providence, Rhode Island; Barnum-Hayward Electro- 
type Co., Inc., 116 Olive Street, New Haven, Connecticut; Winfred A. 
Jackson trading as Augusta Electrotype Company, Winthrop & Per- 
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ham Streets, Augusta, Maine; and Walter J. Meserve, Inc., 105 Middle 
Street, Portland, Maine. 

Par. 8. Respondent, Chicago Employing Electrotypers Association, 
is a voluntary unincorporated trade association with its principal of- 
fice and place of business located at 431 South Dearborn Street in the 
city of Chicago, Illinois. The membership of said respondent Chicago 
Employing Electrotypers Association is composed of individuals, 
partnerships and corporations engaged in the manufacture, sale and 
distribution in interstate commerce of electrotypes and matrices. 

The names and addresses of the officers of said respondent Chicago 
Employing Electrotypers Association who, individually and as such 
officers of said respondent, are named as respondents herein are: Al- 
bert J. Fleig, president, c/o National Electrotype Company, 626 Fed- 
eral Street, Chicago, Illinois; George W. Liddle, vice president, c/o 
Ace Electrotype Company, 426 South Clinton Street, Chicago, Ili- 
nois; William H. Wohlberg, treasurer, c/o Acme Electrotype Com- 
pany, 712 Federal Street, Chicago, Illinois; and Thomas J. Ramsay, 
secretary, 832 Manhattan Building, 431 South Dearborn Street, Chi- 
cago, [linois. 

The names and addresses of the Board of Governors of said respond- 
ent Chicago Employing Electrotypers Association who, individually 
and as such members of the Board of Governors of said respondent 
Chicago Employing Electrotypers Association, are named as respond- 
ents herein are the above-named Albert J. Fleig, George W. Liddle and 
William H. Wohlberg, together with C. A. Parsons, c/o Western News- 
paper Union, 210 South Desplaines Street, Chicago, Illinois, and Ed. 
A. Dominik, c/o Central Typesetting & Electrotype Company, 4600 
Diversey Avenue, Chicago, Illinois. 

The names and addresses of the members of said respondent Chi- 
cago Employing Electrotypers Association who, individually and as 
such members of said respondent Chicago Employing Electrotypers 
Association, are named as respondents herein are: A. B. C. Electro- 
type Company, 522 South Clinton Street, Chicago; Ace Electrotype 
Company, 426 South Clinton Street, Chicago; Acme Electrotype Com- 
pany, 712 Federal Street, Chicago; Blomgren Bros. & Company, 512- 
522 Sherman St., Chicago; Central Typesetting & Electrotype Com- 
pany, 4600 Diversey Avenue, Chicago; Arthur W. McGrath, trading 
as Century Electrotype Company, 547 South Clark Street, Chicago; 
Consolidated Electrotypers, Inc., 732 Federal Street, Chicago; Globe 
Engraving & Electrotype Company, 711 South Dearborn Street, Chi- 
cago; Illinois Electrotype Company, 501 South Jefferson Street, Chi- 
cago; Lake Shore Electro Company, 418 South Market Street, Chi- 
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cago; Lead Mold Electro Company, 3303 North Racine Avenue, Chi- 
cago; Foot, Cohne & Belding, 919 North Michigan Avenue, Chicago; 
National Electrotype Company, 626 Federal Street, Chicago; Pat- 
ridge & Anderson Company, 712 Federal Street, Chicago; Pontiac 
Engraving & Electrotype Company, 812 West Van Buren Street, Chi- 
cago; F. J. Ringler & Company, 732 Federal Street, Chicago; Schroe- 
der Bros. Company, 501 South Jefferson Street, Chicago; United Elec- 
trotype & Stereotype Company, 426 South Clinton Street, Chicago; 
and Western Newspaper Union, 210 South Desplaines Street, Chicago. 

Par. 4. Respondent, Chicago Employing Stereotypers Assneiatitae 
is a voluntary unincorporated trade association, with its principal of- 
fice and place of business located at 431 South Dearborn Street, Chi- 
cago, Illinois. The membership of said respondent. Chicago Employ- 
ing Stereotypers Association is composed of individuals, partnerships 
and corporations engaged in the manufacture, sale and distribution 
of stereotypes, matrices and lithographs in interstate commerce. 

The names and addresses of the officers of said respondent, Chicago 
Employing Stereotypers Association, who, individually and as said 
cfficers of said Association, are named as respondents herein are: L. P. 
Sale, president, c/o Progressive Matrix Company, 517 South Jeffer- 
son Street, Chicago; Arthur W. McGrath, c/o Century Electrotype 
Company, 547 South Clark Street, Chicago; F. A. Herrgott, treasurer, 
c/o The Cuneo Press, Inc., Cermak Road, Canal and Grove Streets, 
Chicago; and T. J. Ramsay, secretary, 431 South Dearborn Street, 
Chicago. 

The names and addresses of the members of said respondent, Chi- 
cago Employing Stereotypers Association, who, individually and as 
such members of said respondent association, are named as respond- 
ents herein are: George R. Olson, Sr. and George R. Olson, Jr., part- 
ners, trading as Advance Printing Plate Company, 727 South Dear- 
born Street, Chicago; Central Typesetting & Electrotype Company, 
4600 Diversey Avenue, Chicago; Arthur W. McGrath, trading as 
Century Electrotype Company,.547 South Clark Street, Chicago; 
Chicago Electrotype & Stereotype Company, 350 East 22nd St., Chi- 
cago; The Cuneo Press, Inc., 455 West Cermak Road, Chicago; 
Graphic Arts Electrotype & Matrix Company, 547 South Clark Street, 
Chicago; Lake Shore Electrotype Company, 418 South Market Street, 
Chicago; Foot, Cohne & Belding, 919 North Michigan Avenue, Chi- 
cago; Merchants Matrix Cut Syndicate, 538 South Clark Street, Chi- 
cago; Monarch Matrix & Stereotype Company, 732 Federal Street, 
Chicago; Partridge & Anderson Company, 712 Federal Street, Chi- 
cago; Progressive Matrix Company, 517 South Jefferson Street, Chi- 
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cago; Western Newspaper Union, 210 South Desplaines’ Street, 
Chicago. 

Par. 45. Respondent Electrotypers & Stereotypers Wigoditiicn of 
New York, Inc., is a corporation organized and existing under the 
laws of the State of New York, with its principal office and place of 
business located at 110 East 42nd Street, in the city of New York, 
New York. The membership of said respontient; Electrotypers & 
Stereotypers Association of New York, Inc., is composed of individ- 
‘uals, partnerships and corporations engaged in the manufacture, sale 
-and distribution in interstate commerce of electrotypes, stereotypes, 
matrices and multigraphs. 

The names and addresses of the officers of said respondent, Elec- 
trotypers & Stereotypers Association of New York, Inc., who, individ- 
ually and as such officers of said respondent are named as respondents 
herein are: Walter C. Dohm, president, % Norman-Dohm-O’F laherty 
Company, Inc., 228 East 45th Street, New York, New York; Walter 
C. Flower, vice president, % Edwin Flower, Inc., 216 William Street, 
New York, New York; Augustus Davis, % Knickerbocker Electro- 
type Company, 424 West 33rd Street, New York, New York; James S. 
Love, treasurer, % The Cresset Company, 110 Greenwich Street, New 
York, New York; and Peter F. Reagan, Jr., managing director, % 
Electrotypers & Stereotypers Association of New York, Inc., 110 East 
42nd Street, New Yowk, New York. 

The names and addresses of the directors of said respondent, Elec- 
trotypers & Stereotypers Association of New York, Inc., who individ- 
ually and as such directors of said respondent, are named as respond- 
ents herein are: the above named officers; Joseph Reilly, % Reilly 
Electrotype Company, 305 East 45th Street, New York, New York; 
and Isaac Rubin, % Gilliams & Rubin, Inc., 225 West 39th Street, 
New York, New York. 

The names and addresses of the members of said respondent, Elec- 
trotypers & Stereotypers Association of New York, Inc., who, indi- 
vidually and as such members of said respondent, are named as 
respondents herein are: Atlantic Electrotype & Stereotype Company, 
228 East 45th Street, New York City; J. T. Buntin, Inc., 228 East 
45th Street, New York City; Central Electrotype Foundry Co., Inc., 
71 Warren Street, Newark, New Jersey; Conde, Nast Engravers, Inc., 
Greenwich, Connecticut; County Life Press, Corp., Garden City, New 
York; The Cresset Company, 110 Greenwich Street, New York City; 
‘The Thomas H. Crosley Company, 17-19 Rose Street, New York City; 
Edwin Flower, Inc., 216 William Street, New York City; Flower Steel 
Electrotype Company, 461 Eighth Avenue, New York City; Foot. 
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Cohne & Belding, 305 East 45th Street, New York City; Galvanic 
Printing Plate & Matrix Company, Inc., 9-13 Barrow Street, New 
York City; Gilliams & Rubin, Inc., 225 West 39th Street, New York 
City ; Globe-Saam Electrotype Corp., 240 West 40th Street, New York 
City ; Higwell Matrix Company, Inc., 240 West 40th Street, New York 
City; Kingsboro Electrotype Corp., 300 Adams Street, Brooklyn, 
New York; Knickerbocker Electrotype Company, 424 West 33rd 
Street, New York City; J. J. Little & Ives Company, 435 East 24th 
Street, New York City; Metro Matrix & Reproduction Company, Inc., 
275 Seventh Avenue, New York City; National Electrotype Company, 
2927 East 45th Street, New York City; New York Electrotyping Com- 
pany, 311 West 43rd Street, New York City; Norman-Dohm-O'Fla- 
herty Company, Inc., 228 East 45th Street, New York City; Nu- 
Method Matrix & Plate Company, Inc., 239 West 39th Street, New 
York City; Quinn & Boden Company, Inc., Jackson & Elizabeth 
Avenues, Rahway, New Jersey; Reilly Electrotype Company, 305 
East 45th Street, New York City; F. A. Ringler Company, 39 Barclay 
Street, New York City; Jacob Weinstein, trading as The Sherwen 
Company, 40-42 West 27th Street, New York City; Stoddardt-Bell 
Electrotype Company, 175 Varick Street, New York City and Super 
Quality Company, Inc,, 318 East 23rd Street, New York City. 

Par. 6. Respondent New York State Electrotypers Association is 
a corporation organized and existing under the laws of the State of 
New York, with its principal office and place of business located at 
365 Furman Street, Syracuse, New York. The membership of said 
respondent, New York State Electrotypers Association, is composed 
of individuals, partnerships and corporations who are engaged in the 
manufacture, sale and distribution of electrotypes, stereotypes, mat- 
rices and multigraphs in interstate commerce. 

The names and addresses of the officers of said respondent, New 
York State Electrotypers Association, who, individually and as such 
officers of said respondent, are named as respondents herein, are: 
William P. Curry, president, % Syracuse Electrotype Corporation, 
148 Gifford Street, Syracuse, New York; Pace N. Curry, vice presi- 
dent, % Syracuse Electrotype Corporation, 148 Gifford Street, Syra- 
cuse, New York; and George J. Ryan, secretary, % Syracuse Electro- 
type Corporation, 148 Gifford Street, Syracuse, New York. 

The names and addresses of the members of said respondent New 
York State Electrotypers Association, who, individually and as such 
members of said respondent, are named as respondents herein, are: 
Central City Electrotype Company, Inc., 107 Franklin Street, Syra- 
cuse, New York; Syracuse Electrotype Corporation, 148 Gifford 
Street, Syracuse, New York; Rochester Electrotype & Engraving 
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Company, Inc., 170 N. Water St., Rochester, New York; S. J. Kelley, 
trading as S. J. Kelley Engraving Company, Press Annex Building, 
Binghamton, New York; Theodore Walters, trading as Walters 
Electrotype Company, 10 Devereux St., Utica, New York; and Bison 
Electrotype Company, Inc., 33 Franklin St., Buffalo, New York. 

Par. 7. Respondent, Ohio State Association of Electrotypers & 
Stereotypers is a voluntary, unincorporated trade association, with 
its principal office and place of business located at 414 Water Street in 
the city of Akron, Ohio. The membership of said respondent, Ohio 
State Association of Electrotypers & Stereotypers, is composed of 
individuals, partnerships and corporations engaged in the manu- 
facture, distribution and sale in interstate commerce of electrotypes, 
stereotypes, matrices and multigraphs. 

The affairs of said respondent Association are conducted by John 
Weiand, secretary, 414 Water Street, Akron, Ohio, who individually, 
and as secretary of said Ohio State Association of Electrotypers & 
Stereotypers, and as representative of the other officers of said respond- 
ent whose names are unknown, is named as respondent herein. 

The membership of said respondent, Ohio State Association of 
Electrotypers & Stereotypers, constitutes a class so numerous and 
changing as to make it impracticable to specifically name them all as 
parties respondent herein. The following, among others, are mem- 
bers of said respondent Ohio State Association of Electrotypers & 
Stereotypers, are fairly representative of the whole membership, and 
are named as respondents herein in their individual capacities, in 
their capacities as members of said respondent Ohio State Association 
of Electrotypers & Stereotypers, and as representatives of all members 
of said respondent Ohio State Association of Electrotypers & Stereo- 
_typers as a class, including those not herein specifically named, who 
are also made respondents herein: The Akron Electrotype & Stereo- 
type Company, 414 Water Street, Akron, Ohio; The Cincinnati Elec- 
trotype Company, 528 Walnut Street, Cincinnati, Ohio; The Ace 
_E’ectrotype Company, 1501 Superior Avenue, Cleveland, Ohio; The 
Dayton Electrotype Company, 320 W. Fifth St., Dayton, Ohio; Fort 
Pitt Electrotype Company, Inc., 530 Duquesne Way, Pittsburgh, Pa.; 
and Atlas Electrotype Corporation, Factories Building, 12th and 
Woodruff Street, Toledo, Ohio. 

Par. 8. Respondent, Wisconsin Employing Electrotypers Associa- 
tion is a voluntary unincorporated trade association with its prin- 
cipal office and place of business located at 1127 North Seventh Street, 
in the city of Milwaukee, Wisconsin. The membership of said re- 
spondent, Wisconsin Employing Electrotypers Association, is com- 
posed of individuals, partnerships and corporations engaged in the 
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manufacture, sale and distribution of electrotypes, stereotypes, 
matrices and multigraphs in interstate commerce. 


The affairs of said respondent, Wisconsin Employing Electro- — 


typers Association, are conducted by Clifford W. Remington, 1127 N. 
Seventh St., Milwaukee, Wis., who, individually, in his capacity as 
secretary of said respondent Wisconsin Employing Electrotypers 
Association, and as representative of the other officers of said respond- 
ent whose names are unknown, is named as a respondent herein. 

The members of said respondent Wisconsin Employing Electro- 
typers Association, whose names and addresses are unknown are 
made respondents herein as members of said respondent Association. 

Par. 9. Respondent, Pacific Northwest Electrotypers and Stereo- 
typers Association, is an unincorporated association with its prin- 
cipal office and place of business located at 1010 First Avenue in the 
city of Seattle, Washington. The membership of said respondent, 
Pacific Northwest Electrotypers and Stereotypers Association, is com- 
posed of individuals, partnerships and corporations engaged in the 
manufacture, sale and distribution of electrotypes, stereotypes, 
matrices and multigraphs in interstate commerce. 

The names and addresses of the officers of said respondent, Pacific 
Northwest Electrotypers and Stereotypers Association, who, indi- 
vidually and as such officers of said respondent, are named as respond- 
ents herein are: Harold J. Bothel, % Tacoma Electrotype Company, 
15th & Commerce Streets, Tacoma, Washington, president, and 
Arthur Bernhard, % Art Craft Engraving & Electrotyping Co., Inc., 
1010 First Avenue, Seattle, Washington. 

The names and addresses of the members of said respondent Associ- 
ation residing in the United States of America, who, individually 
and as such members of said respondent Association, are made parties 
hereto, are as follows: Metropolitan Press Printing Company, 2603 
Third Avenue, Seattle, Washington; Pacific Blectrotype Company, 
Ine.; Moritine, Building, Seattle, Washington; Art Craft Engraving 
& Blecrorpe Company, 1010 First Awortuen Seattle, Washington; 
Spokane Electrotype Company, East 30 Sprague Asante Spokane, 


Washington; Western Newspaper Union, 1400 N. W.-Hoyt St.,. 


Portland, Oregon; Oregon Engraving and Electrotype Company, 9th 
and Couch Streets, Portland, Oregon; and Harold J. Bothel, trading 
as Tacoma Electrotype Company, 15th and Commerce Streets, 
Tacoma, Washington. 

Par. 10. Respondent, Potomac District Association of Electro- 
typers & Stereotypers, is a voluntary unincorporated trade associa- 
tion, with its principal office and place of business located at 1508 
Eckington Place, N. E,. in the city of Washington, D.C. The mem- 
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bership of said respondent, Potomac District Association of Electro- 
typers & Stereotypers is composed of individuals, partnerships and 
corporations engaged in the manufacture, sale and distribution of 
electrotypes, stereotypes, matrices and multigraphs in interstate 
commerce. 

The affairs of said respondent Association are conducted by Charles 
KE. Murray, secretary-treasurer, 1508 Eckington Place, N. E., Wash- 
ington, D. C., who, individally, in his capacity as secretary-treasurer 
of said respondent and as representative of the other officers of said 
respondent Association, whose names are unknown, is named as a 
respondent herein. 

The names and addresses of the members of said respondent, 
Potomac District Association of Electrotypers & Stereotypers, who, 
individually and as such members of said Association, are named as 
respondents herein, are: Baltimore Electrotype Company, Inc., 418-24 
East Pratt Street, Baltimore, Maryland; Shane-Beever Co., Inc., 227 
North Holliday Street, Baltimore, Maryland; A. W. Harrison & Sons, 
Inc., 313-315 S. Sharp St., Baltimore, Maryland; Potomac Electro- 
type Company, Inc., 1508 Eckington Place, N. E., Washington, D. C.; 
American Electrotype Company, Inc., 930 H Street, N. W., Washing- 
ton, D. C.; The Maple Press Company, Inc., 210 York Street, York, 
Pennsylvania; The Pennsylvania Electrotype Company, Inc., Pine 
Street and Boundary Avenue, York, Pennsylvania; Metropolitan 
Engraving & Electrotype Company, Inc., 1314 Ross Street, Richmond, 
Virginia; and H. D. Jordan, trading as Virginia Stereotype Service, 
1333 East Franklin Street, Richmond, Virginia. 

Par. 11. Respondent, Employing Electrotypers Association of St. 
Louis, is a voluntary unincorporated trade association, with its prin- 
cipal office and place of business located at 914 Fine Street, in the city 
of St. Louis, Missouri. The membership of said respondent, Employ- 
ing Electrotypers Association of St. Louis, is composed of individuals, 
partnerships and corporations engaged in the manufacture, sale and 
distribution of electrotypes, steely matrices and multigraphs in 
interstate commerce. 

The affairs of said leaden Employing Electrotypers Associa- 
tion of St. Louis, are conducted by George F. Preisler, secretary- 
treasurer, 914 Pine Street, St. Louis, Missouri, who, =a aM in 
his capacity as secretary-treasurer of said respondent Association and 
as representative of the other officers of said respondent Association, 
whose names are unknown, is named as a respondent herein. 

The names and addresses of the members of said respondent Em- 
ploying Electrotypers Association, of St. Louis, who, individually and 
as members of said respondent Association, are named as respondents 
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herein, are: Reinert-Preisler Electrotype Company, 914 Pine Street, 
St. Louis, Missouri; The Progressive Electrotype Company, 125 South 
11th Street, St. Louis, Missouri; St. Louis Electrotype Foundry Com- 
pany, 125 South 8th Street, St. Louis, Missouri; and Service Electro- 
type Company, Inc., 2122 Pine Street, St. Louis, Missouri. 

Par. 12. Respondent, Employing Electrotypers & Stereotypers of 
Philadelphia is a voluntary unincorporated association with its prin- 
cipal office and place of business located at 109 North 11th Street, in 
the city of Philadelphia, Pennsylvania. The membership of said 
association is composed of individuals, partnerships and corporations 
engaged in the manufacture, sale and distribution in interstate com- 
merce of electrotypes, stereotypes, matrices and multigraphs. 

The names and addresses of the officers of said respondent Employ- 
ing Electrotypers & Stereotypers of Philadelphia, who, individually 
and as such cfficers of said respondent, are named as respondents 
herein, are: D. Edward McAllister, president, c/o Progress Plate 
Making Co., 917-32 Filbert Street, Philadelphia, Pennsylvania, and 
Joseph Schwartz, secretary and treasurer, c/o Westcott & Thomson, 
Inc., 109-115 No. 11th Street, Philadelphia, Pennsylvania. 

The names and addresses of the members of said respondent Em- 
ploying Electrotypers & Sterectypers of Philadelphia, who individu- 
ally and as such members of said respondent are named as respondents 
herein, are: Belz Electrotype Co., Inc., 14 South Fifth Street, Phila- 
delphia, Pennsylvania; Western Newspaper Union, 1336 Cherry 
Street, Philadelphia, Pennsylvania; Royal Electrotype Company, 
1309 Noble Street, Philadelphia, Pennsylvania; Westcott & Thom- 
son, Inc., 147-151 North 10th Street, Philadelphia, Pennsylvania; 
D. Edward McAllister, trading as Hanson Company, Sheridan Build- 
ing, 9th and Sansom Streets, Philadelphia, Pennsylvania; Elmer 
Deputy, 1238-125 Federal Street, Camden, New Jersey; and George S. 
Ferguson Company, 15 North Seventh Street, Philadelphia, Penn- 
sylvania. 

Par, 13. Respondent, Detroit Employing Electrotypers & Stereo- 
typers Association, is a voluntary unincorporated Association with its 
principal office and place of business located at 1959 East Jefferson 
Avenue in the city of Detroit, Michigan. The membership of said 
association 1s composed of individuals, partnerships and corporations, 
engaged in the manufacture, sale and distribution in interstate com- 
merce of electrotypes, stereotypes, matrices, and lithographs. 

The names and addresses of the officers of said respondent Detroit 
Employing Electrotypers & Stereotypers Association, who, individu- 
ally and as such officers of said respondent are named as respondents 
herein, are: Melville H. Kennedy, president, c/o Detroit Electrotype 
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Co., 1959 East Jefferson Avenue, Detroit, Michigan, and Bob H. Ken- 
nedy, secretary and treasurer, c/o Detroit Electrotype Co., 1959 East 
Jefferson Avenue, Detroit, Michigan. 

The names and addresses of the members of said respondent Detroit 
Employing Electrotypers & Stereotypers Association, who, individu- 
ally and as such members of said respondent Association are named 
as respondents herein, are: Louis H. Booze, trading as City Electro- 
type Co., 314 Beaubien Street, Detroit, Michigan; Congress Electro- 
type Co., 13826 East Congress Street, Detroit, Michigan; The Bell 
Electrotype Company, 508 West Congress Street, Detroit, Michigan; 
Michigan Electrotype & Stereotype Company, 95 West Hancock 
Avenue, Detroit, Michigan; Northern Electrotype Company, 41 Bur- 
roughs Avenue, Detroit, Michigan; and Detroit Electrotype Company, 
1959 East Jefferson Avenue, Detroit, Michigan. 

Par. 14. Respondent, Indiana State Electrotypers Association, is a 
voluntary unincorporated association with its principal office and 
place of business located at 120 West Superior Street, in the city of 
Fort Wayne, Indiana. The membership of said association is com- 
posed of individuals, partnerships and corporations engaged in the 
manufacture, sale and distribution in interstate commerce of electro- 
types, stereotypes, matrices and multigraphs. 

The names and addresses of the officers of said respondent, Indiana 
State Electrotypers Association, who, individually and as such officers 
of said respondent are named as respondents herein, are: John N. 
Rettig, president, c/o Indianapolis Electrotype Foundry, 341-349 
East Market Street, Indianapolis, Indiana, and C. C. Barnes, secre- 
tary and treasurer, c/o Fort Wayne Engraving Company, 120 West 
Superior Street, Fort Wayne, Indiana. 

The names and addresses of the members of said respondent, Indi- 
ana State Electrotypers Association, who, individually and as members 
of said respondent association are named as respondents herein are: 
Advance Independent Electrotype Co., Inc., 200 East Sycamore 
Street, Elkhart, Indiana; Miller Electroplating, Inc., 301 N. W. First 
Street, Evansville, Indiana; Fort Wayne Engraving Company, 120 
West Superior Street, Fort Wayne, Indiana; W. B. Conkey Company, 
601 Conkey Street, Hammond, Indiana; Advance Independent Elec- 
trotype Co., Inc., 730 East Washington Street, Indianapolis, Indiana; 
Indianapolis Electrotype Foundry, 341-3849 Kast Market Street, Indi- 
anapolis, Indiana; Western Newspaper Union, Murphy Building, In- 
dianapolis, Indiana; Apex Electrotype Corp., 227-229 South Carroll 
Street, South Bend, Indiana; South Bend Engraving & Electrotyping 
Co., Inc., 232-236 South St. Joseph Street, South Bend, Indiana; and 
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Terre Haute Electrotype Company, 30814 North Ninth Street, Terre 
Haute, Indiana. 

Par. 15. Respondent, Northern California Electrotypers and Stereo- 
typers Association, is a voluntary unincorporated Association, with 
its principal office and place of business located at Room 242, Hotel 
Whitcomb, in the city of San Francisco, California. The member- 
ship of said Association is composed of individuals, partnerships and 
corporations, engaged in the manufacture, sale and distribution in 
interstate commerce of electrotypes, stereotypes, matrices and multi- 
graphs. ; 

The names and addresses of the officers of said respondent Northern 
California Electrotypers and Stereotypers Association, who, individu- 
ally and as such officers of said respondent, are named as respondents 
herein, are: W. P. Filmer, % The Filmer Brothers Electrotype Com- 
pany, 330 Jackson Street, San Francisco, California, president, and 
Albert E. Benson, Room 242, Hotel Whitcomb, San Francisco, Cali- 
fornia, executive secretary. 

The names and addresses of the members of said respondent North- 
ern California Electrotypers and Stereotypers Association, who, indi- 
vidually and as such members of said respondent, are named as 
respondents herein, are: American Electrotype Division Electro- 
graphic Corp., 329 Freemont Street, San Francisco, California; The 
Filmer Brothers Electrotype Company, 330 Jackson Street, San Fran- 
cisco; Bert Hoffschneider and Brother, Inc., 500 Sansome Street, San 
Francisco, California; Stephen W. Johnson, trading as Johnson Mat 
& Stereotype Company, 500 Sansome Street, San Francisco, Califor- 
nia; The Rapid Electrotype Company, 500 Howard Street, San Fran- 
cisco, California; and Printing Plates, Inc., 585 21st Street, Oakland, 
California. 

Par. 16. Respondent, Southern California Electrotypers & Stereo- 
typers Association, is a voluntary unincorporated association, with its 
principal office and place of business located at 1210 Broadway Arcade 
Building, in the city of Los Angeles, California. The membership of 
said respondent, Southern California Electrotypers and Stereotypers 
Association, is composed of individuals, partnerships and corporations 
engaged in the manufacture, sale and distribution in interstate com- 
merce of electrotypes, stereotypes, matrices and multigraphs. 

The affairs of said respondent, Southern California Electrotypers 
and Stereotypers Association, are conducted by Harry R. Simon, 
executive secretary, 1210 Broadway Arcade Building, Los Angeles, 
California, who, individually, in his capacity as executive secretary 
of said respondent, and as representative of the other officers of said 


INTER’L ASSN. OF ELECTROTYPERS & STEREOTYPERS, INC., BT AL. 383 
366. . Complaint 


respondent whose names are unknown, is named as a respondent 
herein. 

The names and addresses of the members of said respondent, 
Southern California Electrotypers and Stereotypers Association, 
who, individually and as such members of said respondent, are named 
as respondents herein, are: American Engraving and Electrotype 
Company, 110 South Broadway, Los Angeles 12, California; Bryan- 
Brandenburg Company, 232 East 4th Street, Los Angeles 13, Cali- 
fornia; California Electrotype & Stereotype Company, 360 South 
Los Angeles Street, Los Angeles 138, California; Theodore Frase, 
trading as Frase Electrotype Company, 1120 South Maple Avenue, 
Los Angeles 15, California, and L. A. Matrix Company, Ltd., 423 
‘Wall Street, Los Angeles 13, California. 

Par. 17. The names and addresses of those individuals, partner- 
ships, and corporations who, while not members of the respondent 
International Association of Electrotypers & Stereotypers, Inc., or 
of the other respondent associations named herein, have nevertheless 
cooperated with said respondent associations in their activities, as 
hereinafter set out, and who are named as respondents herein, are: 
The Smith-Brooks Printing Co., 1743 California Street, Denver, 
Colorado; Wm. H. Lockwood Sons, Inc., 11 Edward Street, Hartford, 
Connecticut; Edward H. Parkhurst Co., 365 State Street, New Haven, 
Connecticut; The Southern Electro Company, 10 N. Newman Street, 
Jacksonville, Florida; The Wrigley Co., Inc., 110 Cain Street, N. W., 
Atlanta, Georgia; Merchants Matrix Cut Syndicate, 538 S. Clark 
Street, Chicago, Illinois; Meyer-Both Co., 1935 S. Michigan Avenue, 
Chicago, Illinois; Sampson & Ollier Electrotype Co., 141-149 W. Ohio 
Street, Chicago, Illinois; Schroeder Bros. Co., 120 W. Polk Street, 
Chicago, Illinois; Union Engraving Co., Inc., 101 Main Street, Peoria, 
Hlinois; Rockford Illustrating Co., 317-821 Market Street, Rockford, 
Illinois; Roscoe Zeigler, trading as Springfield Electrotype Co., 515 
E. Mason Street, Springfield, Illinois; Waterloo Engraving & Service 
Co., Arts & Crafts Building, Waterloo, Iowa; Louisville Electrotype 
Co., 204-206 E. Jacob Street, Louisville, Kentucky; Louisiana Elec- 
trotype Co., Inc., 732 Poydras Street, New Orleans, Louisiana; 
Superior Electrotype Co., Inc., 297 Congress Street, Boston, Massa- 
chusetts ; The Colonial Press, Inc., Clinton, Massachusetts; J. S. Cush- 
ing Co., Washington Street, Norwood, Massachusetts; The Plimpton 
Press, Lennox Street, Norwood, Massachusetts; Arthur J. Cheney 
and Roger M. Powers, trading as Springfield Electrotype & Stereotype 
Service, 279 Dwight Street, Springfield, Massachusetts; Charles Van 
Vlack Co., 191 Chestnut Street, Springfield, Massachusetts; Battle 


384 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 49 F. T. C. 


Creek Electrotype Co., 43 N. Division Street, Battle Creek, Michigan; 
Jay B. Perry, trading as Perry Printing Co., 1025 E. Fourth Avenue, 
Flint, Michigan; Lansing Electrotype Co., 230 N. Washington Av- 
enue, Lansing, Michigan; G. T. Iverson, ne as Printing Trade 
Plate Makers Co., 305 Fifth Street, S., Minneapolis, Minnesota; 
Rotary Press Co., 300 East 4th Street, St. Paul, Minnesota; T. C. 
Parrish, trading as American Cut & Matrix Co., 610 Delaware Street, 
Kansas City, Missouri; Robert H. Smallfeldt, trading as Kansas City 
Electrotype Co., 616-618 Wyandotte Street, Kansas City, Missouri; 
Arterafts Engraving Co., 22414 S. 8th Street, St. Joseph, Missouri; 
John Wuest and D. Jules Sacks, partners, trading as Active Matrix 
Co., 825-29 N. 14th Street, St. Louis, Missouri; Lee Seibert, trading 
as National Matrix Service, 412 N. 15th Street, St. Louis, Missouri; 
T. P. Beacom and J. H. Davies, partners, trading as Beacom-Davies 
Co., 914 Farnam Street, Omaha, Nebraska; Charles J. Hely and John 
E. McCormack, partners, trading as, Hely & McCormack, 55-57 La- 
fayette Street, Newark, New Jersey; Albany Electrotype Co., Inc., 
P. O. Box 1259, Albany, New York; Williams Press, Inc., North 
Broadway, Albany, New York; Willard H. Marshman, trading as 
Quality Electrotype Foundry, 1 Daniel Street Cor. Beaver Street, 
Albany, New York; A. E. Munyer Electrotype Co., Inc., 662-668 
Pacific Street, Brooklyn, New York; William J. Onink, Inc., 155 Sey- 
mour Street, Buffalo, New York; The Cornwall Press, Inc., Shore 
Road, Cornwall, New York; Ad Plate & Mat Co., Inc., 227 E. 45th 
Street, New York, New York; Empire City Electrotype Co., Inc., 
251 William Street, New York, New York; Neptune Electrotype 
Corp., 304 East 28rd Street, New York, New York; Mulligan & Walsh, 
Inc., 310 E. 45th Street, New York, New York; Publishers Plate & Mat 
Co., Inc., 313 West 37th Street, New York, New York; Western News- 
paper Union, 310 E. 45th Street, New York, New York; Gilman Fan- 
fold Corp., Buffalo Avenue at Porter Park, Niagara Falls, New York; 
The J. W. Ford Co., 108 W. Central Parkway, Cincinnati, Ohio; The 
McDonald Printing Co., Arbor Place, Cincinnati, Ohio; The Rapid 
Electrotype Co., McMicken Avenue at Race Street, Cincinnati, Ohio; 
James T. Flanagan and Frank J. Flanagan, partners, trading as Ad- 
vertisers Matrix Co., 24 Noble Court, N. W., Cleveland, Ohio; Stand- 
ard Plate & Matrix Co., 1104 Prospect Avenue, Cleveland, Ohio; 
E. L. Geiger, trading as Geiger Stereotype Co., 223 S. Ludlow, Day- 
ton, Ohio; The Gilbert-Baker-Midlam Co., 38 N. Jefferson Street, 
Dayton, Ohio; Springfield Electrotype Co., 416 Linn, Springfield, 
Ohio; Bureau of Engraving, 315 N. Broadway, Oklahoma; J. R. 
Cissna and W. T. Resing, partners, trading as Oklahoma Mat & Plate 
Co., 825 N. W. Second Street, Oklahoma City, Oklahoma; The Morgan 
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Co., Inc., 128 W. Third Street, Tulsa, Oklahoma; Keystone Electro- 
type Co., 123 E. 17th Street, Erie, Pennsylvania; Potomac Electrotype 
Co., 919 Walnut Street, Philadelphia, Pennsylvania; D. Edward 
McAllister, trading as Progress Plate Making Co., 917-23 Filbert 
Street, Philadelphia, Pennsylvania; Jos. W. Sullivan, trading as J. W. 
Sullivan Co., 422 First Avenue, Pittsburgh, Pennsylvania; Art En- 
graving & Electrotype Co., Inc., 634-636 Court Street, Reading, 
Pennsylvania; Acme Plate & Mat Co., 392 W. Lancaster Avenue, 
Wayne, Pennsylvania; Erskine & Morrison, Inc., 7 Beverly Street, 
Providence, Rhode Island; Chattanooga Electrotype Co., 239 E. 11th 
Street, Chattanooga, Tennessee; W. D. Hoard & Sons, 28 W. Mil- 
waukee Avenue, Fort Atkinson, Wisconsin; Progressive Printing 
Plate Service, Inc., 1732 So. Broadway, Green Bay, Wisconsin; Carl 
H. Lahl, trading as Lahl Matrix & Plate Co., 104 E. Mason Street, 
Milwaukee, Wisconsin; L. R. Dowling, % Western Newspaper Union, 
1400 N. W. Hoyt St., Portland, Oregon; Stetson D. Richmond, 
% Reilly Electrotype Co., 305 East 45th St., New York, N. Y.; Cy 
Means, % Typothetae, Detroit, Michigan; R. McDonald, % Western 
Newspaper Union, Detroit, Michigan; Precision Electrotype Com- 
pany, 1045 Sansome Street, San Francisco, California; Western 
Newspaper Union, 500 Howard Street, San Francisco, California; 
Muirson Label Company, Inc., San Jose, California; Arthur W. Hoft- 
schneider and Alma Hoffschneider, partners trading as A. W. Hoff- 
schneider Company, 912 6th St., Sacramento, California, and the 
Methodist Book Concern, 420 Plum Street, Cincinnati, Ohio. 

Par. 18. The members of said respondent associations heretofore 
named in Paragraphs One to Sixteen, both inclusive, and the indi- 
vidual respondents named in Paragraph Seventeen, are located in 
various States of the United States. Most of the said members of said 
respondent associations, and the individual respondents are engaged 
in the business of manufacturing, selling and distributing electrotypes, 
stereotypes, matrices and multigraphs to purchasers located in States 
other than the State in which said respective respondents are located, 
causing said products when so sold to be transported from their re- 
spective places of business to the purchasers thereof, and there has 
been and now is a course of interstate trade and commerce in said prod- 
ucts between the members of said respondent associations and said 
individual respondents and the purchasers of said products located 
throughout the several States of the United States. 

Respondent associations hereinbefore mentioned in Paragraphs Two 
to Sixteen, both inclusive, have served and do now serve as regional 
and State organizations of respondent International Association of 
Electrotypers and Stereotypers, Inc., and have cooperated and do now 
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cooperate with said respondent International Association of Electro- 
typers and Stereotypers, Inc., in its said activities as hereinafter set 
out. The respondents hereinbefore mentioned in Paragraph Seven- 
teen are not members of said respondent International Association of 
Electrotypers and Stereotypers, Inc., nor of the other respondent asso- 
ciations, but said respondents have cooperated with said respondent 
associations in their activities. Said respondent members of said 
respondent associations named in Paragraphs One to Sixteen, both: 
inclusive, and said nonmember respondents named in Paragraph 
‘Seventeen hereof are now and have been during all of the times men- 
tioned herein engaged in competition with other members of the in- 
dustry in making and seeking to make sales of their said products in 
said commerce, and but for the facts hereinafter alleged would now be 
in free, active and substantial competition with each other in their 
respective selling areas. 

Par. 19. Said respondent members acting in cooperation with each 
other and through and in cooperation with said respondent associa- 
tions and said nonmember respondents for more than two years last 
past, and particularly since June 16, 1933, have entered into an under- 
standing, agreement, combination, conspiracy and planned common 
course of action among themselves and with and through said respond- 
ent associations and said individual respondents to restrict, restrain 
and suppress competition in the sale and distribution of electrotypes, 
stereotypes, matrices, and multigraphs to customers located through- 
out the several States of the United States and in the District of Co- 
lumbia as aforesaid by agreeing to fix and maintain uniform prices, 
terms and discounts at which said electrotypes, stereotypes, matrices, 
and multigraphs are to be sold, and to cooperate with each other in 
the enforcement and maintenance of said fixed prices, terms and dis- 
counts by exchanging information through said respondent associa- 
tions as to the prices, terms and discounts at which said respondent 
members have sold and are offering to sell said electrotypes, stereo- 
types, matrices and multigraphs to customers and _ prospective 
customers. 


Par. 20. Pursuant to said understanding, agreement, combination,’ 


conspiracy, and planned common course of action and in furtherance 
thereof, the said respondents have done and performed and still do 
and perform, among others, the following acts and things: 

(1) Respondent International Association of Electrotypers and 
Stereotypers, Inc., has devised, worked out and promulgated standard 
scales of prices to be charged for electrotypes, stereotypes, matrices 
and multigraphs and has distributed said standard scales of prices to 
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‘and among, and secured the adoption and use of the same by the 
various regional and local respondent associations and by the various 
nonmember respondents and has by this means established fixed stand- 
ard prices for said products. 

(2) Respondent International Association of Electrotypers and 
‘Stereotypers has acted as a clearing house for the exchange of the 
information submitted to it by said respondent members including 
reports of sales of said electrotypes, stereotypes, matrices and multi- 
graphs, together with the prices, discounts and terms at which said 
-electrotypes, stereotypes, matrices and multigraphs are sold or of- 
fered to be sold. Said respondent International Association of Elec- 
trotypers and Stereotypers, Inc., has also served as a policing agency 
to enforce standard uniform prices for electrotypes, stereotypes, mat- 
rices and multigraphs and has made efforts to adjust disputes arising 
between said members of said respondent association as a result of 
deviations from the standard scale of prices. 

(8) Regular meetings of the members of said respondent Inter- 
national Association of Electrotypers and Stereotypers, Inc., and of 
the members of the various regional and local associations herein- 
before mentioned have been and are held from time to time at con- 
venient locations within the United States and at said meetings said 
respondent members have discussed and do discuss trade and com- 
petitive conditions in said industry, and have agreed upon and es- 
tablished and do agree upon and establish trade policies to be followed, 
prices to be charged, and discounts and terms to be allowed by said 
respondent members in the interstate sale and distribution of their 
said electrotypes, stereotypes, matrices and multigraphs. 

(4) Said respondent International Association of Electrotypers 
and Stereotypers, Inc., and said respondent regional and local asso- 
ciations have formulated and established uniform trade customs and 
practices, uniform terms of sale and discount, and uniform scales of 
prices for said products, which said uniform prices are not based upon 
and do not reflect their divergent costs of production of said products 
but are arrived at without regard to their divergent costs of produc- 
tion, and said respondent members have adopted and maintained, and 
now maintain, said uniform trade customs, terms of sale, discounts 
and prices. 

(5) Said respondents who are not members of the respondent Inter- 
national Association of Electrotypers and Stereotypers, Inc., nor of 
the respondent regional or local associations have adopted at the sug- 
gestion and solicitation of said respondent associations and used and 
do now use the standard scales devised and promulgated by the 
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respondent International Association of Electrotypers and Stereo- 
typers, Inc., and the aforesaid uniform trade customs, terms of sale, 
discounts and prices. 

Par. 21. The result of the acts and practices of the said respondent 
‘members of said respondent associations and of said individual non- 
member respondents as hereinabove set out in Paragraph Twenty has 
been and now is to substantially lessen, restrict, restrain and suppress 
price competition in the interstate sale of electrotypes, stereotypes, 
matrices and multigraphs throughout the several States of the United 
States and in the District of Columbia, and empowers the said re- 
spondents to control the market and to enhance the prices of said 
electrotypes, stereotypes, matrices and multigraphs above the prices 
which would prevail therefore under normal, natural and open compe- 
tition between said respondents, and also to tend to create a monopoly 
in said respondent members and in said cooperating nonmember re- 
spondents in the manufacture and sale of electrotypes, stereotypes, 
matrices and multigraphs in interstate commerce. 

Par. 22. The acts and practices of the respondents as herein alleged 
are all to the prejudice and injury of the public, have a dangerous 
tendency to and have actually hindered and prevented price competi- 
tion between and among respondents in the sale of electrotypes, stereo- 
types, matrices and multigraphs in interstate commerce and have 
placed in respondents the power to control prices, have increased the 
prices of electrotypes, stereotypes, matrices and multigraphs paid by 
‘the purchasers thereof and consequently the prices paid by the public, 
have created in the respondents a monopoly in the sale of electrotypes, 
stereotypes, matrices and multigraphs in such commerce and un- 
reasonably restrained such commerce in electrotypes, stereotypes, 
matrices and multigraphs, and constitute unfair methods of compe- 
tition within the intent and meaning of Section 5 of the Federal Trade 
Commission Act. 


Report, FrINpiInGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 20, 1945, issued and subse- 
quently served its complaint in this proceeding on the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said Act. After the issuance of said complaint and the filing of an- 
swers thereto, and after testimony and other evidence in support of 
and in opposition to the allegations of the complaint were introduced 
before a hearing examiner of the Commission theretofore duly desig- 
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nated by it, which testimony and other evidence were duly recorded 
and filed in the office of the Commission, counsel in support of the 
complaint and counsel for certain of the respondents entered into a 
written stipulation by which it was stipulated and agreed to waive 
further intervening procedure (except the filing of a recommended: 


decision by the hearing examiner) and to propose and consent that 
the hearing examiner and the Commission proceed on the record 
herein to make findings as to the facts and conclusions based thereon 
and that the Commission enter, as to the respondents so stipulating, 
an order of the substance and form set forth in an exhibit attached 
to and made a part of said stipulation. 

Thereafter this proceeding regularly came on for final hearing be- 
fore the Commission upon the complaint, answers thereto, testimony 
and other evidence, recommended decision of the hearing examiner 
with exceptions thereto filed by respondent Precision Electrotype 
Company and by Marathon Corporation, an unspecified member of 
a respondent class, and briefs and oral argument of counsel in support 
of and in opposition to the allegations of the complaint insofar as 
they pertain to respondent Precision Electrotype Company; and the 
Commission, having duly considered the matter and having entered 
its order disposing of the exceptions to the recommended decision 
of the hearing examiner, and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from. 

FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent International Association of Electro- 
typers and Stereotypers, Inc., hereinafter sometimes referred to as 
respondent International, is a non-profit corporation organized and 
existing under the laws of the State of Ohio, with its principal office 
and place of business located at 949 Leader Building, Cleveland, Ohio. 
Said respondent International was organized in the year 1897 as an 
association of electrotypers. In or about the year 1934 stereotypers 
were also included and the name of the association was changed to 
the present title. 

The membership of respondent International consists of various 
individuals, partnerships, and corporations located in the several 
States of the United States, and which are engaged in the manufac- 
ture, sale, and distribution of electrotypes, stereotypes, and matrices. 

An electrotype, which is by far the most important of all the prod- 
ucts involved in this proceeding, is a reproduction or duplicate of 
type or other cuts in the form of a printing plate and is produced 
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by means of the electrolytic process of plate making. It is made by 
taking an impression in wax or soft, pliable lead and depositing on 
this mould a thin shell of copper or nickel-steel by an electrical proc- 
éss. The shell is then backed with electrotype metal. Electrotypes 
‘are used for printing purposes by commercial printers, advertising 
agencies, and others. The commercial job electrotype work refers 
to electrotypes for use by commercial printers principally. 

A stereotype is a duplicate of a printing plate or type form pro- 
duced by using a matrix as a mould in which lead or stereotype metal 
is poured to make the plate. 

A matrix is a paper mould or impression made by the imprint of 
type upon sheet of paper pressed together. Both stereotypes and 
matrices are used for printing by newspapers. 

Electrotypes, stereotypes, and matrices are made in an infinite 
variety of shapes, sizes, and kinds and may be of either copper or 


nickel finish, and may’ have either’ heavy or light shells, with different’ — 


kinds of mounting, etc. 

Respondent International was organized for the avowed purposes 
of (1) fostering friendship between producers of electrotypes and 
stereotypes; (2) devising ways and means for advancing the interests 
of the industry; (8) spreading its influence through the establishment 
of local and sectional associations; (4) developing cooperation in all 
matters of mutual interest; (5) thoroughly organizing the electro- 
typers and stereotypers in America and maintaining a just and equi- 
table method of doing business; (6) urging electrotypers and stereo- 
typers to cooperate with one another to eliminate the evils of ignorant 
and ruinous competition; (7) spreading a wider knowledge of cost 
elements and of a proper remuneration; and (8) establishing stand- 
ards, principles, and policies for the guidance of its members in their 
dealings with one another and with the public. 

Respondent International is governed by an Executive Board com- 
posed of its officers and a representative elected or appointed by each 
local or sectional trade association in which three or more members 
are also members of respondent International. The Executive Board 
has full power to act for and in behalf of respondent International in 
all matters pertaining to or affecting respondent International. The 
Executive Board also has the power to appoint from time to time, 
and has so appointed, an Executive Committee, which Committee acts 
for and in behalf of the Executive Board and the members of respond- 
ent International in all matters pertaining to or affecting respondent 
International in the interim between meetings of that organization. 
Respondent International holds meetings of the general membership 
annually, and the Executive Board usually meets for its annual meet- 
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ing just prior to the general meeting. The Executive Committee of 
respondent Ttemational meets at the request oF the president: to pass 
upon special matters only. 

Membership in a local Association does not automatically confer 
membership in respondent International, nor does membership in 
respondent International automatically confer membership in a local 
Association. When any given area is entitled to representation on 
the Executive Board of respondent International, the Executive Sec- 
retary of respondent International notifies the members in the particu- 
lar area and invites them to appoint a representative. Each of the 
members pays dues to respondent International, the amount of which 
is based upon the number of employees which the member has engaged 
in the production of electrotypes, stereotypes, or matrices. 

Respondent Albert P. Schloegel is, and has been since May 1, 1940, 
Secretary-Treasurer and Executive Secretary of respondent Interna- 
tional, and in that capacity he has actively participated in various of 
the acts and practices described herein. His address is 949 Leader 
Building, Cleveland, Ohio. The Executive Secretary of respondent 
International has full charge over the conduct of the office of said 
respondent, subject, however, to instructions from the Executive Board 
and the Executive Committee. The Evecutive Secretary visits the 
members of respondent International located in various cities of the 
United States as often as possible, and holds group meetings among 
such members. For example, a short time prior to October 25, 1940, 
the respondent Schloegel visited the respondent electrotypers in St. 
Louis and held a meeting at which the standard scale of prices issued 
by respondent International and the night shop or night work situa- 
tion were discussed. Thereafter, the St. Louis electrotyper members 
of respondent International held several meetings among themselves, 
and on December 2, 1941, began to use the standard electrotype scale 
issued by respondent International. 

Par. 2. Respondent International publishes from time to time a 
directory of electrotype and stereotype producers in which every 
known firm in the industry located in the United States and Canada 
is listed. The directory issued as of March 1, 1947, lists approximately 
449 producers, of which 166 were listed as being members of respondent 
International. Of the 283 non-members listed in said directory, 81 
were listed as private plants not producing for commercial sale. The 
283 non-members also included 70 firms which do not produce any 
electrotypes but were engaged in the production and sale only of 
stereotypes or matrices, or both. The names and addresses of various 
local, State, and regional associations are also listed in the directories 
published by respondent International. The volume of production of 


392 FEDERAL TRADE COMMISSION DECISIONS 
Findings 49 B.T. C. 


the members of respondent International cannot be ascertained from 
the record. 

The said directory issued by respondent International as of March 1, 
1947, shows that, with the exception of the Pacific Coast, the majority 
of electrotypers located in the large cities of the United States are 
members of respondent International. In New York City, for ex- 
ample, there were 23 firms listed, excluding private plants, and 14 of 
these 23 were members of respondent International. In Chicago the 
number of members was 22 out of 26, not including private plants. 
In Boston the members outnumbered non-members by 3 to 1; in 
Detroit, by 5 to 1; and in Buffalo, Baltimore, Philadelphia, and 
Newark, New Jersey, the members outnumbered non-members by 
2to1. In addition, said directory also shows that respondent Inter- 
national had among its membership all of the electrotypers located in 


the following cities: 
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The complaint herein includes all the members of respondent Inter- 
national as respondents and specifically names certain of said members 
as representative of all the members. It appears from the record, 
however, that for various reasons, certain of said members should 
not be retained. as respondents in this proceeding. The names and 
addresses of the members of respondent International who are in- 
cluded as respondents herein because of their membership in respond- 
ent International and because of the participation by each in some 
of the acts and practices described herein, are: 


A. B. C. Electrotype Co., American Hlectrotype Co., Ine., 
522 South Clinton Street, 1424 Florida Avenue NE., 
Chicago, Il. Washington, D. ©. 

Ace Hlectrotype Co., Anderson & Hedwall Ca., 

426 South Clinton Street, Lindeke Building, 

Chicago, Ill. Fourth and Rosabel Streets, 
The Ace Electrotype Co., St. Paul, Minn. 

1501 Superior Avenue, Apex Electrotype Corp., 
Cleveland, Ohio. 227 South Carroll Street, 


South Bend, Ind. 

The Artcraft Hlectrotype Co., 

704 Union Street, 

Ashland, Ohio. 

The Art Electrotype Co., 

1104 Prospect Avenue, 

Cleveland, Ohio. 

Atlantic Blectrotype & Stereotype Co. 


G. A. Ackermann Dlectrotype Co., 
727 W. Van Buren Street, 
_ Chicago, Ill. 
Acme Electrotype Co., 
712 Federal Street, 
Chicago, Ill. 
Advance Independent Electrotype Co., 


Inc., Sere ; 
: (a division of respondent The Rapid 
730 oe Uae ag Street, Electrotype Co., Cincinnati), 
Indianapolis, Ind. 228 Hast 45th Street, 
The Akron Electrotype & Stereotype New! Yorke. -Y- 
Co., 


Atlas Hlectrotype Corp., 


414 Water Street, Factories Building, 


Akron, Ohio. 12th and Woodruff Streets, 
American Electrotype Co., Toledo, Ohio. 
732 W. Van Buren Street, Back Bay Electrotype & Engraving Co., 
Chicago, Ill. 172 Columbus Avenue, 
The American Electrotype Co., Boston, Mass. 
2182 East Ninth Street, Badger-American Hlectrotype Co., 
Cleveland, Ohio. 407 East Michigan Street, 
American Hlectrotype Division of Elec- Milwaukee, Wis, 
trographic Corp., Baltimore Hlectrotype Co., Ine., 
329 Fremont Street, 418 Hast Pratt Street, 


San Francisco, Calif. Baltimore, Md. 
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Barnum-Hayward Electrotype Co., Inc., Crescent Engraving Co., 
116 Olive Street, 344 North Church Street, 
New Haven, Conn. Kalamazoo, Mich. 
John Beissel Co., The Cresset Co., 
488 Sibley Street, 110 Greenwich Street, 
St. Paul, Minn. New York, N. Y. 
The Bell Electrotyping Co., The Thomas H. Crosley Co., 
508 West Congress Street, 17 Rose Street, 
Detroit, Mich. New York, N. Y. 
Bickford Engraving & Electrotype Co., The Dayton Electrotype Co., 
20 Mathewson Street, 320 West Fifth Street, 
Providence, R. I. Dayton, Ohio. 
Bison Electrotype Co., Inc., Detroit Electrotype Co., 
33 Franklin Street, 1959 East Jefferson Avenue, 
Buffalo, N. Y. Detroit, Mich. 
Blomgren Bros. & Co., J. K. Dean, an individual trading as 
626 Federal Street, Dixie Electrotype Co., 
Chicago, Il. 150 Fifth Avenue North, 
J. T. Buntin, Inc., Nashville, Tenn. 
228 East 45th Street, ; Dorsey Printers Supply Co., Inc., 
New York, N. Y. 125 Pontotoc Avenue, 
Bush-Krebs Co., Memphis, Tenn. 
408 West Main Street, Electrotype Service, 
Louisville, Ky. 222 Hast Ohio Street, 
Canton Engraving & Electrotype Co., Indianapolis, Ind. 
400 Third Street SE., Electrotype Service Corp., 
Canton, Ohio. 63 Portland Street, 
Capital City Printing Plate Co., Worcester, Mass. 
1912 Grand Avenue, Elliot Electrotype, Stereotype & Matrix 
Des Moines, Iowa. Co., Inc., 
Central City Electrotype Co., Inc., 461 Highth Avenue, 
107 North Franklin Street, New York, N. Y. 
Syracuse, N. Y. The Employing Printers Electrotype 
The Central Hlectrotype Co., Co., 
1760 Hast 22d Street, 904 Sycamore Street, 
Cleveland, Ohio. Cincinnati, Ohio. 
Central Electrotype Foundry Co., Inc., The Filmer Bros. Electrotype Co., 
71 Warren Street, 330 Jackson Street, 
Newark, N. J. San Francisco, Calif. 
Central Typesetting & Electrotyping Co., Edwin Flower, Inc., 
4600 Diversey Avenue, 216 William Street, 
Chicago, Ill. New York, N. Y. 
Chicago Electrotype & Stereotype Co., Flower Steel Electrotype Co., 
350: East Cermak Road, 461 Highth Avenue, 
Chicago, Ill. New York, N. Y. 
Congress Hlectrotype Co., Fort Pitt Hlectrotype Co., Inc., 
1326 East Congress Street, 5380 Duquesne Way, 
Detroit, Mich. Pittsburgh, Pa. 
Consolidated Hlectrotypers, Inc., Fort Wayne Engraving Co., 
732 Federal Street, 120 West Superior Street, 


Chicago, Ill. Fort Wayne, Ind. 
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Freeport Electrotype Co., 

109 West Jackson Street, 

Freeport, Ill. 

Gage Printing Company, Ltd., 

29 North McCamley Street, 

Battle Creek, Mich. 

Galvanie Printing Plate & Matrix Co., 
Ine., 

9 Barrow Street, 

New York, N. Y. 

Genesee Electrotype Co., 

97 North Water Street, 

Rochester, N. Y. 

Gether Electrotype Co., 

1423 North 5th Street, 

Milwaukee, Wis. 

Gilliams & Rubin, Ine., 

225 West 39th Street, 

New York, N. Y. 

Globe Electrotype Corp. (named in the 
complaint as Globe-Saam Hlectrotype 
Corp.), 

240 West 40th Street, 

New York, N. Y. 

Globe Engraving & Electrotype Co., 

711 South Dearborn Street, 

Chicago, Ill. 

Grand Rapids Electortype Co., 

19 La Grave Street SE., 

Grand Rapids, Mich. 

Graphic Arts Electrotype & Matrix 
Ce (a division of American Type- 
setting Corp.), 

547 South Clark Street, 

Chicago, Ill. 

Higwell Matrix Co., Inc., 

240 West 40th Street, 

New York, N. Y. 

Arthur W. Hoffschneider, an individual 
operating A. W. Hoffschneider Co., 
and Alma Hoffschneider, an indi- 
vidual trading as A. W. Hoffschneider 
Co., 

912 6th Street, 

Sacramento, Calif. 

Home City Electrotype Works, Inc., 

29 Worthington Street, 

Springfield, Mass. 
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Holmes Hlectrotype ‘Foundry, 

167 Commercial Street, 

Worcester, Mass. 

Illinois Electrotype Co., 

501 South Jefferson Street, 

Chicago, Ill. 

Indianapolis Hlectrotype Foundry, 

343 Hast Market Street, 

Indianapolis, Ind. 

A. G. Johnson Electrotype Co., 

308 South Sixth Street, 

Minneapolis, Minn. 

Kansas City Central Electrotype Co., 
(formerly Robert H. Smallfeldt, trad- 
ing as Kansas City Hlectrotype Co.), 

928 Central Street, 

Kansas City, Mo. 

S. J. Kelley and Estate of Fred C. Kel- 
ley, partners trading as S. J. Kelley 
Engraving Co., 

19 Chenango Street, 

Binghampton, N. Y. 

Kingsboro Electrotype Corp., 

300 Adams Street, 

Brooklyn, N. Y. 

Knickerbocker Electrotype Co., 

424 West 33d Street, 

New York, N. Y. 

A. R. Koehler Electrotype Co., Inc., 

567 Washington Street, 

Buffalo, N. Y. 

L. A. Matrix Company, Ltd., 

423 Wall Street, 

Los Angeles, Calif. 

Lake Shore Electrotype Co. 

418 South Market Street, 

Chicago, Ill. 

Lancaster Press, Inc., 

Prince and Lemon Streets, 

Laneaster, Pa. 

Louisville Electrotype Co., 

204 East Jacob Street, 

Louisville, Kentucky. 

Maple Press Co., Inc., 

210 York Street, 

York, Pa. 

D. Edward McAllister, trading as Han- 
son Co. and as Progress Plate Making 
Co., 

Sheridan Building, 

125 South 9th Street, 

Philadelphia, Pa. 
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Sam Ross McElreath, trading as Sam 
Ross McElreath Co., 

1121 Canton Street, 

Dallas, Tex. 

Arthur W. McGrath and Evelyn Mc. 
Grath, partners trading as Century 
Hlectrotype Co., 

160 East Illinois Street, 

Chicago, Ill. 

Merchants Matrix Cut Syndicate, Inc., 

538 South Clark Street, 

Chicago, Ill. 

Walter J. Meserve, Inc. 

105 Middle Street, 

Portland, Maine. 

Metro Matrix & Reproduction Co., Inc., 

80 Madison Avenue, 

New York, N. Y. 

Metropolitan Engraving & Hlectrotype 
Copeince:, 

1314 Hast Grace Street, 

Richmond, Va. 

Michigan Electrotype & Stereotype Co., 

95 West Hancock Avenue, 

Detroit, Mich. 

Miller Electroplating, Inc., 

301 Northwest First Street, 

Evansville, Ind. 

The Milwaukee Electrotype Co., 

1127 North 7th Street, 

Milwaukee, Wis. 

A. E. Munyer Electrotype Co., Inc., 

27 Sixth Avenue, 

Brooklyn, N. Y. 

National Hlectrotype Co., 

626 Federal Street, 

Chicago, Ill. 

Nebraska Electrotype Co., 

419 South 12th Street, 

Omaha, Nebr. 

New England Hlectrotype Co., 

470 Atlantie Avenue, 

Boston, Mass. 

New York EHlectrotyping Co., Inc., 

311 West 48d Street, 

New York, N. Y. 

Norman-Dohm-O’Flaherty Co., Ine. 

228 Hast 45th Street, 

New York, N. Y. 
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Northern Electrotype Co. 
(a division of respondent The Rapid 
Hlectrotype Co., Cincinnati), 

41 Burroughs Avenue, 

Detroit, Mich. 

Northwestern Electrotype Co., 

410 Washington Street, 

Menasha, Wis. 

Nu-Method Matrix & Plate Co., Inc., 

239 West 39th Street 

New York, N. Y. 

Pacific Electrotype Co., Inc., 

202 Maritime Building, 

Seattle, Wash. 

Partridge & Anderson Co., 

712 Federal Street, 

Chicago, Ill. 

Pennsylvania Electrotype Co., Inc., 

Pine Street and Boundary Avenue, 

York, Pa. 

Phoenix Supplies Co., 

1525 Fairfield Avenue, 

Cleveland, Ohio. 

Pontiac Engraving & Electrotype Co., 

812 West Van Buren Street, 

Chicago, Ill. 

Portland Electrotype & Stereotype Co., 
Inc, 

718 West Burnside Street, 

Portland, Oreg. 

Potomac Electrotype Co. of New Jersey, 

919 Walnut Street, 

Philadelphia, Pa. 

Potomac Hlectrotype Co., Ine., 

1508 Hekington Place NE., 

Washington, D. C. 

Progressive Electrotype Co., 

125 South 11th Street, 

St. Louis, Mo. 

Progressive Matrix Co., 

517 South Jefferson Street, 

Chicago, Il. 

The Quality Engraving & Electrotype 
Co., 

436 Commercial Square, 

Cincinnati, Ohio. 

The Rapid Hlectrotype Co., 

McMicken Avenue at Race Street, 

Cincinnati, Ohio. 

Reilly Electrotype Co., 

305 Hast 45th Street, 

New York, N. Y. 
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Reinert-Preisler Electrotype Co., . 

914 Pine Street, 

St. Louis, Mo. 

F. A. Ringler Co., 

40 Park Place, 

New York, N. Y. 

F. J. Ringler & Co., 

732 Federal Street, 

Chicago, Ill. 

Rochester Electrotype & Engraving Co., 
Inc., 

170 North Water Street, 

Rochester, N. Y. 

Royal Electrotype Co., 

1309 Noble Street, 

Philadelphia, Pa. 

Royal Electrotype Co. of New England, 

592 Newberry Street, 

Boston, Mass. 

Ruralist Press, Inc., 

713 Glenn Street SW., 

Atlanta, Ga. 

Scranton Electrotype Co., 

1138 Capouse Avenue, 

Seranton, Pa. 

Service Electrotype Co., 

733 North Van Buren Street, 

Milwaukee, Wis. 

Service Hlectrotype Co., 

108 Ferry Street, 

Pittsburgh, Pa. 

Service Electrotype Co.,- Inc., 

2122 Pine Street, 

St. Louis, Mo. 

Shane-Beever Co., 

227 North Holliday Street, 

Baltimore, Md. 

Shea & Manton Co., 

40 Lincoln Street, 

Boston, Mass. 

William Snell & Co., 

10 Columbia Street, 

Newark, N. J. 

South Bend Engraving & Hlectrotyping 
Co., Ine., 

232 South St. Joseph Street, 

South Bend, Ind. 

Springfield Electrotype Co., (formerly 
Roscoe Zeigler and wife, partners 
trading as), 

515 East Mason Street, 

Springfield, Ill. 
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St. Louis Electrotype Foundry Co., 

125 South 8th Street, 

St. Louis, Mo. 

Standard Hlectrotype Co., 

704 Second Avenue, 

Pittsburgh, Pa. 

Stoddart-Bell Hlectrotype Co., Inc., 
(named in the complaint as Stoddart- 
Bell Hlectrotype Co.), 

175 Varick Street, 

New York, N. Y. 

Syracuse Hlectrotype Corp., 

148 Gifford Street, 

Syracuse, N. Y. 

Union Electrotype Co., 

601 South Jefferson Street, 

Chicago, Ill. 

United Electrotype & Stereotype Co., 

426 South Clinton Street, 

Chicago, Il. 

United Electrotype Co., 

517 Commerce Street, 

Nashville, Tenn. 

Van Bolt-Kreber Electrotype Co., 

145 North Grant Avenue, 

Columbus, Ohio. 

Theodore C. Walters, trading as Wal- 
ters Hlectrotype Co., 

10 Devereux Street, 

Utica, NOY. 

Webb Publishing Co., 

55 East 10th Street, 

St. Paul, Minn. 

Westcott & Thomson, Inc., 

1027 Arch Street, 

Philadelphia, Pa. 

Western Newspaper Union, 

310 East 45th Street, 

New York, N. Y. 

Jacob Weinstein, trading as The Sher- 
wen Co., 

40 West 27th Street, 

New York, N. Y. 

The Wrigley Co., 

110 Cain Street NW., 

Atlanta, Ga. 

Williams Press, Inc., 

Menands, N. Y. 
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Par. 3: In October 1936, respondent International, at its 39th 
Annual Convention, in Dallas, Texas, adopted a code of ethics which 
was recommended for the guidance of all electrotypers and sterotypers 
throughout the United States. Among the 26 provisions of this code 
were the following: 


OF OUR DUTY TO OURSELVES 


* * #* 


2. To practice clean, honorable competition, and not degrade our business, 
remembering that destructive competition is always injurious to those practic- 
ing it. 

Se 

5. To foster and maintain cordial and friendly relations toward other intel- 
ligent and honorable employers in our industry by associating with them in local 
and area organizations, and by studying their ways and methods; and in like 
manner, sharing with them the results of our experience and observation. 

6. To endeavor to secure and maintain a reputation in the community of being 
honest, intelligent and progressive businessmen and citizens, to whom work of 
the most exacting character may be safely intrusted without competitive bidding. 

7. To remember that in order that our business may be safely and efficiently 
conducted, sound Accounting Methods must be employed, including an approved 
Cost System, by which we may ascertain and record our cost, statistics and other 
data, and thus be enabled to sell our work at a fair profit. To make no charges 
which cannot be proved by records as fair for the work done and services rendered. 

8. To remember that each charge must not only cover direct labor and mate- 
rial, but also its proportionate cost of wear and tear of plant and machines, 
interest on money borrowed or invested, losses on work and accounts, rent, taxes, 
insurance, office and clerical expenses, and all other expense items, including 
advertising and the cost of selling, and fair salaries to proprietors, managers and 
others in responsible positions. 

9. If operating on small capital and doing part of our own work, to realize that 
we cannot sell it cheaper than our large competitor unless we are willing to live 
for less than do his employees. Rather should we render and charge for superior 
personal service and quality. 

10. To ever remember that quoting a low price does not reduce the cost of 
production nor decrease the overhead expenses. 

11. To pay no commissions to parties directly or indirectly representing the 
interests of the buyer. To be as honorable in our selling as we expect others to 
be when we are buying. 

12. To remember that volume of duplicate work alone is the only basis for 
special prices. That under similar conditions costs are the same for one ¢us- 
tomer’s work as for another’s. 


OUR DUTY TO HACH OTHER 


18. To welcome any new competitor entering our business, remembering that 
if our information or advice help him to conduct his business on a better or more 
profitable basis, we are also, either directly or indirectly, the beneficiaries ; and, 
conversely, if he suffers, we may and probably will, also. 

14. To remember that ignorance and prejudice are the most dangerous and 
demoralizing factors of business competition. To open our places, our books, 


——— 
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and our experience to any competitor for any helpful purpose, so long as we are 
satisfied that the information generously given will be honorably used. 

15. To avoid the evils consequent on over-equipment. Hence to never install 
a new machine or tool unless an old one is taken out, or unless really necessary 
because of a steady growth of permanent business. Idle machinery will weaken 
the stiffest backbone ever created, and make it impossible to maintain fair prices. 

16. To exercise great care in quoting prices on work to ascertain all the condi- 
tions under which it is to be done, and being equally careful in criticizing prices 
made by another. To take great care that our competition does not merely set a 
lower price at which our competitor will continue doing the work, to the detri- 
ment of the entire Industry. To remember that if we seem to suffer from unfair 
competition we should seek relief through conference and discussion, rather than 
by further unfair reprisals, which always injure both parties. 


* % %* 


ON PRICES AND ESTIMATES 


23. To have a real knowledge of what our work costs, based on careful and 
systematic records. To determine on a reasonable profit and then apply our price: 
with fairness to ourselves on contract work and to our customer on open work. 

24. When estimating, we are entitled to know all who are requested to quote. 
When quotations are in, we should know all prices and those making them. Check 
our customers’ statements by open discussions with our competitors. We may 
thereby learn some very surprising things regarding the tactics of buyers who 
may be posing as our friends. 

25. The buyer who shows or pretends to show us the quoted prices of others to 
induce a lower figure from us, is practicing the same tricks all along the line. He 
sincerely ‘wishes’ to give us the job, “if we will do it at a lower price than anyone 
else.” (Comm. Hx. 518.) @ 

Par. 4. Respondent International has appointed from time to time 
a committee known as a Scale Committee, for the purpose of deter- 
mining costs of operations in the industry as a basis for the preparation 
of standard prices or values of electrotypes, stereotypes, and matrices. 
The duty of the Scale Committee has been to prepare the various stand- 
ard scales adopted and issued by respondent International, and from 
time to time this has been done. 

In 1932 respondent International published a standard scale for 
electrotypers. This scale, known as the “Gray Scale,” was generally 
used by respondent electrotypers in the pricing of electrotypes until 
about May 1, 1937. Such scale contained a chart which was used for 
the purpose of measuring the size of electrotypes to be made. By 
measuring an electrotype on said chart, a key number was determined. 
Reference to this key number on the dollar and cent schedule of values 
shown in the scale gave the price applicable to a particular electro- . 
type. Such scale also listed a table of quantity discounts appli- 
cable to duplicate plates made from a single form or cut of 55 square 
inches or less, such discounts being as follows: 10 or more, 4%; 


p) 
25 or more, 6%; 50 or more 8%; 100 or more, 10%. Said scale also 
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contained a number of so-called trade customs, among which was 
the provision for the imposition of a minimum charge of 60 cents 
for any order. 

On October 7, 1936, at a meeting of respondent International in 
Dallas, Texas, the Scale Committee reported that the entire country 
“Gs selling from the International scale.” Reference was made to two 
firms, however, that had issued a scale of their own which, in some 
instances, was considered lower than the International scale. Meet- . 
ings were supposed to be held with these two firms to see if changes 
could be made so as to make the price more uniform. On October 8, 
1936, there was a further discussion of the advertising scales issued 
by these two national firms. These firms were reportedly censured 
for their action, and a committee was appointed to confer with them. 

In the Spring of 1937 respondent International issued a bulletin, 
effective April 1, 1937, in which it set forth a new and revised scale 
for advertising and dealer electrotypes to supersede a “Supplement A” 
scale which had been in effect. This notice contained the following 
explanation: 


A new and revised scale for Advertising and Dealer Hlectrotypes will become 
effective on April 1, 1937, and our present Supplement A Seale will be discontinued 
on that date. So please be governed accordingly. 

* * bo 

The prices in the scale, established and printed by the Special Ad Group 
Manufacturers, (which are net), have been doubled in our new revised Sup- 
plement A. Scale which seems a more desirable plan than adopting the Net Scale 
of Prices used by the group mentioned. 

This plan will permit our members who are now obtaining better prices to 
maintain them and our new scale can be discounted to meet circumstances. <A dis- 
count of 50% indicates the values now existing in the New Price List used by the 
Special Ad Group Manufacturers. 

Our new scales are now being printed and will be ready for distribution by the 
time this letter reaches you. (Comm. Ex. 10.) 


On March 15, 1937, respondent International issued another bulle- 
tin entitled “New Scales to be Adopted,” which reads as follows: 


Members of the International Association of Hlectrotypers & Stereotypers, 
consisting of the Executive Board, Cost and Scale Committee and District 
Representatives, were in conference at the Stevens Hotel, in Chicago, Illinois, 
on March 12, 1937 in regard to the emergency confronting our industry. 

Increasing costs of raw materials, labor, taxes and the Social Security Act 
are becoming serious financial problems in mounting production cost. Our in- 
dustry cannot continue to absorb this expense without passing it on to the cus- 
tomer. ‘Therefore, prices must be raised and very soon. 

At the meeting above mentioned a Special Committee, after lengthy confer- 
ence, recommended that the Standard Scale of Hlectrotypes be revised by using 
a base of six cents (now .05139) and a carrying charge of eighty cents (now 
.744), This base value to apply to type and line cuts—unmounted—wax mould— 
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copper. Values for other classifications to be determined by adding the same 
percent of increases as used in our present scale. (See page 12—Plectrotypers 
Bulletin—March, 1937.) 

Many plans and proposals were discussed and considered but the recommenda- 
tion outlined above was finally adopted, and that the scale be printed in sheet 
form. The matter was then referred to the Executive Board, who assembled. 
immediately after the group meeting, and accepted the report of the Special 
Committee. The proposed new scale will be prepared in sheet form to present 
at the Spring Conference for final adoption by the members. 

Therefore, all employing electrotypers and stereotypers are hereby notified 
that the Spring Conference to be held at the Traymore Hotel, Atlantic City, N. J., 
on April 16, 17, 1987, will be a special meeting to adopt a new Standard Scale 
for Electrotypers, a new Standard Scale for Stereotypers and Matrices, and a 
new Scale for Multigraph Plates. (Comm. Ex. 11.) 


On April 22, 1937, respondent International issued the following 
bulletin : 


INTERNATIONAL ASSOCIATION OF ELECTROTYPERS & STEREO- 
TYPERS, 950 Leader Bldg. : 


OFFICIAL BULLETIN 
New Standard Scale of Electrotypes 
Effective May 1, 1937 


Please consider this an official notice that a new Standard Secale of Electro- 
types for the entire industry will become effective May 1, 1937. 

At the Spring Conference of the International Association of Electrotypers & 
Stereotypers (to which all members of the industry were invited) held at At- 
lantic City, N. J., there was adopted on April 17, 1987 a new and revised Standard 
Seale of Electrotypes. 

This action became imperative because increasing production costs compel 
the industry to obtain better prices for its products. 

The situation had previously been carefully studied and reviewed at confer- 
ences by and between the members of the Cost and Scale Committee, Executive 
Board and Local Associations, and their recommendations were considered in 
compiling the revised values and trade customs. 

The new scale is compiled with a basis of six cents ($.06) and a carrying 
charge of eighty cents ($.80). This base value to apply to type and line cuts— 
unmounted—wax mold—copper. Values for other classifications were deter- 
mined by adding the same percents of increase as used in our previous scale. 
The scales will be printed in single sheet form. One side will contain the area 
chart and trade customs and the other side the compilations and basis for deter- 
mining values for each classification of work. 

We had expected to send a sample scale with this notice, but as copies are not 
yet available it seemed advisable to send this notice without further delay to give 
you an opportunity to place your order before the effective date. 

An order blank is herewith enclosed to permit you to order whatever quantity 
you may require at the nominal cost of six cents ($.06) each. This price includes 
the cost of delivery but does not include imprinting the member’s name. 

These scales will no doubt be in readiness by the time this notice reaches you 
and if you will kindly fill in the enclosed order blank and forward it to us with 
your remittance we will promptly supply your needs. (Comm. Hx. 12.) 
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The standard scale issued by respondent International, as indicated 
above, was known as the “1937 Scale.” ‘The values or prices appear- 
ing in said scale, which were from 10 percent to 15 percent higher than 
the values in the so-called “Gray Scale,” represented the average cost 
of production, plus a profit, of about 73 electrotype and stereotype 
plants. Said 1937 Scale, similar to the Gray Scale, showed quantity 
discounts to be allowed and the minimum charge. A list of trade 
customs and instructions on how to use the scale to compute a price 
were also included. The 1937 Scale remained in effect until November 
1, 1941. 

On January 15, 1941, the then president of respondent International, 
C. A. Mawicke, in a report to the Executive Board stated: 

There is some agitation throughout the country for a new selling scale. Per- 
sonally, I think that a new scale designed along the lines of the Photo-Engravers’ 
Scale could be produced and thus enable those of our members who are stout- 
hearted and smart enough a chance to pick up a few more cents per plate to 
offset some of the losses. I think a definite recommendation one way or another 
is in order here this morning. (Comm. Ex. 528-F.) 

At a meeting of the Executive Board of respondent International 
held in Cleveland, Ohio, on April 25, 1941, the ratio scale came in for 
considerable discussion, with the result that a scale committee was 
appointed to investigate and recommend a new ratio scale. At a meet- 
ing of the Executive Board held in Chicago, Mlinois, on September 16, 
1941, it was voted to recommend the adoption of the ratio type of scale 
by the industry. 

Respondent International, at its 44th Annual Convention, in Chi- 
cago, on September 17-19, 1941, formally adopted the scale recom- 
mended by the Executive Board and the Scale Committee. This 
scale, which was referred to as the “Ratio Unit Value Scale,” differed 
from those previously used in that the values were not shown in dol- 
lars and cents and it was therefore necessary that a multiplier be used 
im conjunction with the figures appearing in the scale. Respondent 
International sent a letter dated October 31, 1941, to all members of 
the electrotyping and stereotyping industry, enclosing a copy of the 
new scale and explaining how to use it. Following are excerpts from 
that letter : 


Enclosed herewith is a copy of the Ratio Unit Value Scale adopted by the 44th 

Annual Convention. 
co %* ok 

Perhaps the question that comes to mind now will be what’s my individual 
Unit Selling Rate? 

Example: You are now selling 1937. Standard Scale at a 10% discount, your 
rising costs over the past few years prove that you must get a 10% increase in 
selling price. If that is true, here is how you arrive at your Unit Selling Rate. 
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Use key 16, Standard Scale, Col. A, which is $1.76. You now sell at 10% off, 
your net price $1.58; you must have a 10% increase which will bring your net 
price to $1.74. Divide $1.74 by 60 which is the ratio figure for key 16, Col. A, 
and you will get a Unit Selling Value of .029. 

The same method of figuring can be used to ascertain your unit value no matter 
what discount is being given and what is required to obtain a fair value for your 
product. 

Another example: Key 16, Col. A, being sold at 20% off, net price $1.41; in- 
crease of 10% gives a net selling price of $1.55. Divide $1.55 by 60 and the Unit 
Selling Value will be .0258. It will be found desirable to confine the Unit Selling 
Rate to 3 figures so in this instance you would use .026, which you will note brings | 
the net price to $1.56 only one cent differential. (Comm. Ex. 519-A.) 

Par. 5. Respondent New England Electrotypers Association, here- 
inafter sometimes referred to as respondent New England, is a non- 
stock corporation organized and existing under the laws of the State 
of Massachusetts, with its principal office having been located at 29 
Worthington Street, Springfield, Massachusetts, Respondent Edwin 
M. Chamberlin (named in the complaint as Dr. Edward H. Chamber- 
lain) was Secretary of respondent New England from about 19384 to 
on or about September 1, 1943. 

The membership of respondent New England is composed of indi- 
viduals, partnerships, and corporations located in various parts of the 
New England States and which are engaged in the manufacture, sale, 
and distribution of electrotypes, stereotypes, and matrices. The 
names and addresses of the members of respondent New England who 
are included as respondents herein are: 


Back Bay EHlectrotype & Engraving Co., 
172 Columbus Avenue, 
Boston, Mass. 


Barnum-Hayward Electrotype Co., Inc., 


116 Olive Street, 

New Haven, Conn. 
Bickford Engraving & Electrotype Co., 
20 Mathewson Street, 
Providence, R. I. 
Electrotype Service Corp., 
63 Portland Street, 
Worcester, Mass. 
Holyoke Electrotype Co., 
23 Spring Street, 
Holyoke, Mass. 


Home City Hlectrotype Works, Inc., 
29 Worthington Street, 
Springfield, Mass. 

New England Hlectrotype Co., 

470 Atlantic Avenue, 

Boston, Mass. 

Royal Hlectrotype Co. of New England, 
592 Newberry Street, 

Boston, Mass. 

Shea & Manton Co., 

40 Lincoln Street, 

Boston, Mass. 

Walter J. Meserve, Inc., 

105 Middle Street, 

Portland, Maine. 


Respondent New England was organized for the purposes, among 
others, of fostering, encouraging, and developing cooperative activity 
among its members; to do every and all legal things to assist in the 
elimination of unfair methods of competition and trade abuses in the 
industry in which its members are engaged, and in furtherance of this 
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objective, to collect and disseminate information relating in any way 
to the purpose of said Association which will be of advantage to its 
members. Other purposes for the organization of said respondent 
New England were to secure uniform and united action in the com- 
mon interest and to develop more ethical relations among its members 
through collective and cooperative effort. 

Respondent New England has held meetings of its members from 
time to time since 1933. At these meetings various problems relating 
to the business of the members, such as wages, hours, prices, and dis- 
counts, were discussed. Respondent New England recommended te 
its members that certain designated discounts be granted to their cus- 
tomers. In the event any discount greater than those recommended 
was allowed, such information, together with the name and address of 
each customer receiving such excessive discount, was obtained by re- 
spondent New England and placed in its files for use in connection with 
any requests by the members for such information. Said respondent 
also made and adopted recommendations in the form of booklets 
issued in 1987 and 1941 entitled “Recommended Trade Practices.” 
These booklets contained recommended discounts for different classes 
of work which had been theretofore adopted by respondent New 
England, as hereinafter set forth, and also quantity discounts and 
minimum charges to be observed in the sale of electrotypes and stereo- 
types. 

The members of respondent New England adopted and used in con- 
nection with the pricing of their products the standard scale of electro- 
types issued by respondent International and referred to herein as the 
“Gray Scale.” Copies of an abbreviated form of this scale were 
printed at the instance of respondent New England and distributed 
toitsmembers. ‘The prices shown on the abbreviated form were iden- 
tical with those appearing in the Gray Scale. 

In June 1935 respondent New England recommended, and its mem- 
bers unanimously adopted, a uniform discount of 20 percent to be 
applied in connection with prices appearing in the Gray Scale. It was 
also recommended and adopted at the same time that the classified 
discounts previously agreed upon remain in effect. 

On or about September 10, 1941, respondent New England, at a regu- 
larly scheduled monthly meeting, recommended that its members 
adopt a basic discount of 10 percent instead of the then prevailing 20 
percent, and such recommendation was agreed upon and adopted by 
the members of respondent New England. The new discount of 10 
percent became effective October 1, 1941. 

The members of respondent New England recommended and agreed 
to establish, and did establish, charges, prices, and discounts for the 
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sale of electrotypes, stereotypes, and matrices. Information relating 
to prices was exchanged from time to time between respondent New 
England and other local associations of electrotypers and stereotypers, 
such as respondent Electrotypers and Stereotypers Association of New 
York, Inc. 

Respondent New England was represented as a local association of 
electrotypers and stereotypers on the Executive Board of respondent 
International. In or about 1937 or 1938, respondent New England 
agreed among its members to collect dues from its members for the 
benefit of respondent International and at times to guarantee the pay- 
ment of such dues to said respondent International. During the 
period in which said arrangement as to dues was in effect, all members 
of respondent New England were also members of respondent Inter- 
national. It was recommended by the membership of respondent New 
England that its representative on the Executive Board of respondent 
International should recommend to the said respondent International 
at a cost committee meeting to be held in Chicago on November 18, 
1938, that the suggested prices for carton plates, book work, and 
dealer cuts agreed upon by the members of respondent New England 
should be recommended to respondent International for adoption. 

Par. 6. Respondent Chicago Employing Electrotypers Association, 
hereinafter sometimes referred to as respondent Chicago Electro- 
typers, is a voluntary, unincorporated trade association organized and 
existing under the laws of the State of Ilnois, with its principal 
office and place of business located at 176 West Adams Street, Chicago, 
Illinois. Respondent T. J. Ramsay is and has been for many years 
Secretary of respondent Chicago Electrotypers, as well as of respond- 
ent Chicago Stereotypers, and in such capacity he has actively par- 
ticipated in various of the activities described herein. 

The membership of respondent Chicago Electrotypers is composed 
of individuals, partnerships, and corporations located in Chicago and 
vicinity and engaged in the manufacture, sale, and distribution of 
electrotypes and matrices. The names and addresses of the members 
of respondent Chicago Electrotypers who are included as respondents 


herein are: 


A. B. C. Hlectrotype Co., Blomgren Bros. & Co., 

522 South Clinton Street, 626 Federal Street, 

Chicago, Ill. Chicago, Il. 

Ace Electrotype Co., Central Typesetting & Hlectrotyping Co., 
426 South Clinton Street, 4600 Diversey Avenue, 

Chicago, Il. Chicago, Ill. 

Acme Hlectrotype Co., Consolidated Hlectrotypers, Inc., 

712 Federal Street, 732 Federal Street, 


Chicago, Il. Chicago, Ill. 
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Globe Engraving & Hlectrotype Co., 

711 South Dearborn Street, 

Chicago, Il. 

Illinois Electrotype Co., 

501 South Jefferson Street, 

Chicago, Ill. 

Lake Shore Electrotype Co., 

418 South Market Street, 

Chicago, Ill. 

Lead Mould Electrotype Co. (named in 
the complaint as Lead Mold Electro 
Co.), 

3303 North Racine Avenue, 
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National Electrotype Co., 
626 Federal Street, 
Chicago, Ill. 

Partridge & Anderson Co., 
712 Federal Street, 
Chicago, I. 

Pontiac Engraving & Electrotype Co., 
812 West Van Buren Street, 
Chicago, Il. 

F. J. Ringler & Co., 

732 Federal Street, 
Chicago, Ill. 

Schroeder Brothers Co., 

120 West Polk Street, 


Chicago, Ill. 

Union Hlectrotype Co., 

601 South Jefferson Street, 

Chicago, Ill. 

United Electrotype & Stereotype Co., 
426 South Clinton Street, 

Chicago, Ill. 


The objectives sought by the organization of respondent Chicago 


Electrotypers were to accomplish a complete and efficient organization 
for cooperation among all electrotypers in the city of Chicago and 
vicinity and to inculcate a thorough knowledge of manufacturing 
costs and to do all things which would directly or indirectly contribute 
to the welfare of the members of the industry. The constitution of 
said respondent Chicago Electrotypers provides that a Board of Gov- 
ernors consisting of five members shall be elected to govern the affairs 
of the Association and the executive officers of the Association are 
elected from the members of the Board of Governors. The Board of 
Governors appoints the secretary. It also appoints such committees 
as it deems necessary. Respondent Chicago Electrotypers usually 
meets monthly. The Board of Governors meets at the request of the 
president. 

Among the activities of respondent Chicago Electrotypers have 
been the negotiation of labor contracts and securing the adoption by 
the members of estimating scales for the pricing of electrotypes. 
Said respondent has recommended to its members the use of respond- 
ent International’s cost system, which, however, was not adopted by 
the members. 

Some of the members of respondent Chicago Electrotypers are also 
members of respondent International, and dues payable to the latter 
are collected from such members through the office of respondent 
Chicago Electrotypers and paid to respondent International. Re- 
spondent Chicago Electrotypers acts as a regional organization of 


Chicago, Ill. 

Arthur W. McGrath and Evelyn 
McGrath, partners trading as Cen- 
tury Electrotype Co., 

160 East Illinois Street, 

Chicago, Il. 
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respondent International and is represented on the Executive Board 
of respondent International. The representative of respondent Chi- 
cago Electrotypers on the Board of respondent International reports 
to the members of respondent Chicago Electrotypers concerning the 
activities of respondent International and the results of meetings of 
the Executive Board of respondent International. 

Respondent Chicago Electrotypers has from time to time appointed 
from its membership various committees for the purpose of making 
studies or surveys of costs and prices and of other manufacturing and 
marketing problems, and such committees have made reports and 
recommendations to the membership. Members of respondent Chi- 
cago Electrotypers have agreed from time to time upon prices, terms, 
discounts, and trade customs applicable to the sale and distribution of 
electrotypes. 

Members of respondent Chicago Electrotypers have discussed with 
each other, and with other local and regional groups or associations 
of electrotypers, matters concerning the sale and distribution of elec- 
trotypes which subsequently became the subject of discussion at con- 
ferences and meetings of respondent International. Information re- 
lating to prices was exchanged from time to time between respondent 
Chicago Electrotypers and other local or regional associations or 
groups of electrotypers. 

The Board of Governors of respondent Chicago Electrotypers, at 
a meeting held on May 3, 1937, recommended, and the membership on 
May 4, 1937, adopted, the new standard scale of electrotypes published 
by respondent International May 1, 19387, to be made effective to the 
trade of Chicago and vicinity May 17, 1937. The said 1987 Scale 
was adopted and used by the membership of respondent Chicago Elec- 
trotypers and copies thereof were sold to its members. 

This scale was superseded by a standard scale issued by respondent 
Chicago Electrotypers effective July 1, 1941, which reflected an in- 
crease in prices of approximately 10 percent. The 1941 scale was in 
turn superseded by a scale issued by respondent Chicago Electro. 
typers effective May 1, 1943, which reflected an increase over the prices 
in the 1941 scale of approximately 10 percent. The Ratio Unit Value 
Scale issued by respondent International on or about November 1, 1941, 
was not immediately approved by respondent Chicago Electrotypers 
but subsequently the membership of said respondent did approve and 
did adopt and use such Ratio Unit Value Scale for pricing purposes. 
The membership of respondent Chicago Electrotypers authorized the 
printing of a ratio unit value scale for electrotypes and such scale 
was printed and sold to the members of respondent Chicago Electro- 
typers. The figures appearing in the ratio unit value scale issued by 
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respondent Chicago Electrotypers were the same as those shown in 
the ratio unit value scale issued by respondent International. 

Respondent Chicago Electrotypers issued an electrotype and stereo- 
type scale of prices applicable to book work, which scale was referred 
to as “Supplement D.” This scale was used generally from 1935 until 
July 1, 1941, when a new Supplement D scale of rates for electrotypes 
for book work was issued. Such new rates or prices represented an 
increase of approximately 10 percent over the previous scale of prices. 
In 1948 said respondent issued another scale of electrotype prices for 
book work entitled “Supplement D,” effective May 1, 1943, which re- 
flected an increase of about 10 percent over the prices in the preceding 
scale. 

A standard scale for advertising and dealer cut electrotypes, re- 
ferred to as “Supplement A,” was issued by respondent International 
effective as of November 1, 1938. Copies of this scale were sold by 
respondent Chicago Electrotypers to its members. A similar scale, 
entitled “Supplement A Standard Electrotype Scale for Advertising 
and Dealer Cuts,” was issued by respondent Chicago Electrotypers 
effective August 1, 1941. The prices shown in the 1941 scale exceeded 
by 10 percent those appearing in the November 1, 1938 scale published 
by respondent International. On July 15, 1941, the membership of 
respondent Chicago Electrotypers agreed to accept the recommenda- 
tions of said respondent’s cost committee, which were to the effect that 
the figures shown on the Supplement A Ad Plate and Dealer Cut Scale 
issued by respondent International be increased 10 percent and the 
effective date for such increase was agreed upon as of August 1, 1941. 
Respondent Chicago Electrotypers issued another Supplement A 
Standard Electrotype Scale for Advertising and Dealer Cuts, with 
an effective date of May 1, 1943, which reflected an increase of approxi- 
mately 20 percent over the prices appearing in the 1938 scale. 

Respondent Chicago Electrotypers sold copies of the various stand- 
ard scales published by respondent International and those issued 
under its own name to its membership and to anyone else in the indus- 
try who desired to use such scales. 

Par. 7. Respondent Chicago Employing Stereotypers Association, 
sometimes hereinafter referred to as respondent Chicago Stereotypers, 
is a voluntary unincorporated trade association organized in the year 
1930, with its principal office and place of business located at 176 West 
Adams Street, Chicago, Illinois. Respondent T. J. Ramsay, Secre- 
tary of respondent Chicago Electrotypers, is also Secretary of Chicago 
Stereotypers. The membership of respondent Chicago Stereotypers 
is composed of individuals, partnerships, and corporations located in 
Chicago and vicinity and engaged in the manufacture, sale, and dis- 
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tribution of stereotypes and matrices. The names and addresses of 
the members of respondent Chicago Stereotypers who are included 
as respondents herein are: 


Central Typesetting & DBlectrotyping Arthur W. McGrath and Evelyn Mc- 


Co., Grath, partners trading as Century 
4600 Diversey Avenue, Electrotype Co., 
Chicago, I11. 160 East Illinois Street, 
Chicago Electrotype & Stereotype Co., Chicago, Ill. 
350 Hast Cermak Road, George R. Olson, trading as Advance 
Chicago, [1. Printing Plate Co., 


Graphic Arts Electrotype & Matrix Co. 727 South Dearborn Street, 
(a division of American Typesetting Chicago, Ill. 


Corp.), Partridge & Anderson Co., 
547 South Clark Street, 712 Federal Street, 
Chicago, IL Chicago, Il. 

Lake Shore Electrotype Co., Progressive Matrix Co., 
418 South Market Street, 517 South Jefferson Street, 
Chicago, IL. Chicago, Ill. 


Respondent Chicago Stereotypers was organized for the purposes, 
among others, of eliminating trade evils, of hearing the grievanees: of, 
the members and applying proper remedies thereto, and of fostering 
fellowship and brotherhood among all stereotypers in Chicago and 
vicinity. Some of the objectives sought by the organization of said 
respondent were to accomplish complete and efficient organization 
and cooperation among all engaged in the job stereotyping industry 
in Chicago and vicinity; to elevate the standards and promote the 
interests of the entire industry and those engaged in it; to improve 
and regulate trade matters pertaining to the welfare of its members; 
to inculcate a thorough knowledge of manufacturing costs; and in 
general to do all things which would directly or indirectly contribute 
to the peace, prosperity, and welfare of the industry as a whole and 
of all engaged in it. 

Respondent Chicago Stereotypers is governed by its membership, 
and regular meetings are held monthly, with special meetings being 
called from time to time at the request of the President. of the Asso- 
ciation. In addition, said Association meets once annually, at which 
time officers are chosen. At such meetings, various problems concern- 
ing the business of the members, such as wages, hours, prices, and dis- 
counts, were discussed. 

Respondent Chicago Stereotypers was represented from time to 
time at various meetings of respondent International, and reports of 
such meetings were made to the membership of respondent Chicago 
Stereotypers. 

Respondent Chicago Stereotypers has from time to time appointed 
from its membership various committees for the purpose of making 
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studies of costs and prices and of other manufacturing and market- 
ing problems, and of making reports and recommendations thereon 
to the membership. Among the activities of respondent Chicago 
Stereotypers has been the securing of the adoption by the membership 
of scales for the pricing of stereotypes and matrices. Said respondent 
has from time to time among its membership agreed upon prices, 
terms, discounts, and trade customs applicable to the sale and dis- 
tribution of stereotypes and matrices. 

The membership of respondent Chicago Stereotypers has adopted 
and used in connection with the pricing of stereotypes and matrices 
the various standard scales of prices published by the respondent In- 
ternational and the membership of said respondent Chicago Stereo- 
typers has agreed with respondent International to adopt such stand- 
ard scales for the pricing of stereotypes and matrices. 

Par. 8. Respondent Electrotypers and Stereotypers Association 
of New York, Inc., hereinafter sometimes referred to as respondent 
New York City, is a non-stock corporation organized and existing 
under the laws of the State of New York, with its principal office 
located at 110 East 42nd Street, New York, New York. Respondent 
Peter F. Regan, Jr., is, and has been since 1934, Managing Director 
of respondent New York City, and in that capacity he has actively 
participated in various of the activities described herein. 

The membership of respondent New York City is composed of indi- 
viduals, partnerships, and corporations located in the city of New 
York and vicinity, including nearby points in New Jersey and Con- 
necticut, which are engaged in the manufacture, sale, and distribution 
of electrotypes, stereotypes, and matrices. The membership of re- 
spondent New York City is divided into two classes, namely, “active” 
and “associate,” the principal difference being that the associate mem- 
bers do not produce for resale but use their products themselves. The 
names and addresses of the members of respondent New York City 
who are included as respondents herein are: 


Atlantic Electrotype & Stereotype Co., The Cresset Co., 
(division of respondent The Rapid 110 Greenwich Street, 


Electrotype Co., Cincinnati), New York, N. Y. 
228 Wast 45th Street, The Thomas H. Crosley Co., 
New York, N. Y. 17 Rose Street, 


New York, N. Y. 


228 East 45th Street, pea ee 


New York, N. Y. New York, N. Y. 

Central Electrotype Foundry Co., Inc., Flower Steel Electrotype Co. 
71 Warren Street, 461 Highth Avenue, 
Newark, N: J. New York, N. Y. 


J.T. Buntin, Ini., 
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Galvanic Printing Plate & Matrix Co., New York Electrotyping Co., Inc., 
Inc., 311 West 43d Street, 

9 Barrow Street, New York, N. Y. 

New York, N. Y. Norman-Dohm-O’Flaherty Co., Inc., 

Gilliams & Rubin, Inc., 228 Hast 45th Street, 

225 West 39th Street, New York, N. Y. 

New York, N. Y. Nu-Method Matrix & Plate Co., Inc., 


Globe Hlectrotype Corp. (named in the 239 West 39th Street, 
complaint as Globe-Saam Electrotype New York, N. Y. 


Corp.), Reilly Electrotype Co., 
240 West 40th Street, 305 Hast 45th Street, 
New York, N. Y. New York, N. Y. 
Higwill Matrix Co., Inc., F. A. Ringler Co., 
240 West 40th Street, 40 Park Place, 
New York, N. Y. New York, N. Y. 
Kingsboro Hlectrotype Corp., Stoddart-Bell Electrotype Co.,: Ine. 
300 Adams Street, (named in the complaint as Stod- 
New York, N. Y. dardt-Bell Electrotype Co.), 
Knickerbocker Electrotype Co., 175 Varick Street, 
424 West 33d Street, New York, N. Y. 
New York, N. Y. Super Quality Co., Inc., 
Metro Matrix & Reproduction Co., Inc., 318 Hast 23d Street, 
80 Madison Avenue, New York, N. Y. 
New York, N. Y. Jacob Weinstein, trading as The Sher- 
A. E. Munyer Dlectrotype Coy ines wen Co., 
27 Sixth Avenue, 40 West 27th Street, 
Brooklyn, N. Y. New York, N. Y. 


Respondent New York City was organized in 1886 for the purposes, 
among others, of eliminating trade evils, of hearing the members’ 
grievances and applying the proper remedies thereto, and fostering 
fellowship and brotherhood and promoting the welfare of the members 
of the industry located in New York City and vicinity. Some of the 
objectives sought by said respondent were to handle labor disputes, 
to regulate all trade matters pertaining to the members’ welfare, to 
endeavor to reconcile all differences of opinion, to devise economical 
methods for the purchase of necessary supplies, and to provide rules 
for standard practice and a code of ethics to be of real help to the mem- 
bership and others with whom they do business. 

The Constitution and by-laws and code of ethics of said respondent 
have not been revised since June 13, 1934. The code of ethics provides, 
among other things, for the following: 

SECTION 1. The spirit of courtesy, fair dealing and cooperation shall govern 


all intercourse between members of this Association. 
Cae Eat 


Sec. 4. No member shall publish or issue for general circulation a schedule 
of prices without first submitting same to the Board of Managers whose juris- 
diction covers such work and receiving the approval of that body. 

* * t 
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Src. 7. Members shall co-operate with the Association and its cost finding 
department, to the end that an appropriate system of cost finding methods, 
covering all of the operations involved in the work of the members, may be 
adopted and minimum costs for the various operations involved in the work 
may be fully ascertained. (Comm. Ex. 806.) 

Respondent New York City is managed and governed by a Board 
of Managers consisting of the officers of said respondent and three 
executive members, all of whom are elected by and from the general 
active membership. In addition, said respondent has what it calls 
a “Managing Director” who has directed much of the Association’s 
activities and operations. About 95 percent of all matters of policy 
were presented to and decided by the membership rather than by the 
Board of Managers. Said respondent holds an annual meeting at 
which officers are chosen and also meets at various other times 
throughout the year, with minutes of the activities of such meetings 
being recorded and maintained. 

Various committees have been appointed from time to time by the 
President of said respondent, with the approval of the Board of 
Managers. Among such committees are those relating to the cost of 
operations and the preparation of scales of prices. 

Many of the active members of respondent New York City are also 
members of respondent International and the dues for membership 
in the latter Association are paid by respondent New York City. In 
about 1937, and for some time subsequent thereto, all active members 
of respondent New York City were also members of respondent Inter- 
national, and dues to respondent International were paid by respond- 
ent New York City. In addition to paying the dues of its members, 
respondent New York City also paid the transportation costs of rep- 
resentatives of its membership attending conferences and meetings 
of respondent International. All active members, including those 
who have joined respondent New York City since 1937 and who are 
paying enough dues to justify, are members of respondent Interna- 
tional and have their dues paid by respondent New York City. Re- 
spondent New York City is represented on the Executive Board of 
respondent International by the former’s President or by such other 
person as is chosen by the members. Such representative reports to 
the membership of respondent New York City on the activities of re- 
spondent International and on the results of meetings of the Execu- 
tive Board of respondent International. 

The membership of respondent New York City has adopted from 
time to time various standard scales for pricing electrotypes, stereo- 
types, and matrices. Copies of such scales are and have been made 
available by respondent New York City to buyers of such products. 
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Said respondent has also gathered cost data and prepared scales of 
prices, using as a basis for such scales the figures established by re- 
spondent International. Respondent New York City has had such 
scales printed and furnished copies thereof to its membership and 
to others. 

The Standard Ratio Unit Value Scale adopted and published by 
respondent International bearing an effective date of November 1, 
1941, was adopted and made effective on the same day by the members 
of respondent New York City, and copies were distributed to the 
trade. Considerable discussion was had among the members of re- 
spondent New York City concerning the change in scale prior to the 
adoption of the Ratio Scale. 

On May 20, 1943, respondent New York City sent an announcement 
to the trade that a new electrotype scale was to become effective on 
June 1, 1948, based upon unit values adopted by respondent Interna- 
tional. On May 16, 1947, respondent New York City notified its 
members of a new stereotype and matrix ratio unit value scale to be- 
come effective June 1, 1947, and copies of such scale were made avail- 
able through the office of respondent New York City. 

Respondent New York City has agreed among its membership upon 
prices, discounts, and trade customs in connection with the sale of 
electrotypes, stereotypes, and matrices. 

Respondent New York City has from time to time discussed with 
other groups and associations of electrotypers and stereotypers the 
consideration and adoption of standard scales published by respond- 
ent International and has otherwise cooperated with other local or 
regional associations named as respondents herein and with respond- 
ent International in stabilizing the market for electrotypes, stereo- 
types, and matrices. 

Par. 9. Respondent New York State Electrotypers Association, 
hereinafter sometimes referred to as respondent New York State, is 
a voluntary unincorporated association organized in or about 1915 
under the laws of the State of New York. Said respondent main- 
tains no regular office other than the place of business of its Secre- 
tary-Treasurer, who, on September 21, 1948, was Melvin A. Kelley, 
Manager of S. J. Kelley Engraving Company, 19 Chenango Street, 
Binghamton, New York. The membership of respondent New York 
State is composed of individuals, partnerships, and corporations en- 
gaged in the manufacture, sale, and distributions of electrotypes, 
stereotypes, and matrices. The names and addresses of the members 
of respondent New York State who are included as respondents here- 


in are: 


260133—55——30 
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Central City Electrotype Co., Inc., Rochester Electrotype & Engraving Co. 
107 North Franklin Street, Inc., 


170 North Water Street, 

Rochester, N. Y. 

Syracuse Electrotype Corp., 

S. J. Kelley and Estate of Fred ©, Kel- 148 Gifford Street, 

Syracuse, N. Y. 

Theodore ©. Walters, trading as Wal- 
ters Electrotype Co., 

19 Chenango Street, 10 Devereux Street, 

Binghampton, N. Y. Utica, N. Y. 


Syracuse, N. Y. 


ley, partners trading as S. J. Kelley 
Engraving Co., 


Respondent New York State has held meetings of its members from 
time to time at the request of its President. The membership of said 
respondent has also at times met with other regional or local respond- 
ent associations. The members of respondent New York State do 
not pay regular dues but are assessed for the actual expenses of the 
association. 

Respondent New York State represented by its President on the 
Executive Board of respondent International and such representative 
makes reports on the activities of respondent International to the 
membership of respondent New York State. Respondent New York 
State also reports its activities to respondent International. 

The membership of respondent New York State has used the various 
standard scales for pricing purposes. Said respondent adopted for 
use by its membership in the pricing of their products the ratio scale 
published by respondent International effective November 1, 1941. 
Prior to the adoption and use of said ratio scale, the members of 
respondent New York State had adopted and used the so-called 
Gray Standard Scale for pricing purposes, with a 15 percent discount 
being generally allowed. Upon the adoption of the ratio scale late 
in 1941, the multiplier .028 with a 15 percent discount was generally 
adopted by the membership and was continued in use in pricing elec- 
trotypes for several years. ‘The aforesaid multiplier was increased 
from time to time by the members of respondent New York State. 

Par. 10. Respondent Ohio State Association of Electrotypers and 
Stereotypers, hereinafter sometimes referred to as respondent Ohio 
State, is a voluntary unincorporated association. Said respondent 
maintains no regular office other than the place of business of its 
Secretary-Treasurer, who, on June 28, 1948, was John Weiand, 
Vice-President of respondent The Akron Electrotype & Stereotype 
Co., 414 Water Street, Akron, Ohio. The membership of said re- 
spondent is composed of individuals, partnerships, and corporations 
engaged in the manufacture, sale, and distribution of electrotypes, 
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stereotypes, and matrices. The names and addresses of the members 
of respondent Ohio State who are included as respondents herein are: 


The Ace Electrotype Co., The Central Hlectrotype Co., 
1501 Superior Avenue, 1760 Hast 22d Street, 
Cleveland, Ohio. Cleveland, Ohio. 

The Akron Electrotype & Stereotype Co., 

414 Water Street, The Dayton Hlectrotype Co., 


320 West Fifth Street, 


Akron, Ohio. 
Dayton, Ohio. 


The American Electrotype Co., 


2182 Hast Ninth Street, The Quality Engraving & Hlectrotype 
Cleveland, Ohio. Gov. 

The Art Electrotype Co., 436 Commercial Square, 
1104 Prospect Avenue, Cincinnati, Ohio. 
Cleveland, Ohio. 

The Artcraft Electrotype Co., Service Electrotype Co., 
704 Union Street, 108 Ferry Street, 
Ashland, Ohio. Pittsburgh, Pa. 

Atlas Electrotype Corp., Standard Electrotype Co. 
Factories Building, 704 Second Avenue 
12th and Woodruff Street, Pittsburgh, Pa. 


Toledo, Ohio. 

Canton Engraving & Electrotype Co., | Van Bolt-Kreber Electrotype Co., 
400 Third Street SE., 145 North Grant Avenue, , 
Canton, Ohio. Columbus, Ohio. 

Respondent Ohio State holds meetings of its membership from time 
to time. The members are assessed to provide for expenses, with dues 
varying from $10 to $50 yearly. ‘The Executive Secretary of respond- 
ent International has attended some of the meetings of respondent 
Ohio State, two of such meetings occurring early in 1941. Respond- 
ent Ohio State has been represented, from among its membership, on 
the Executive Board of respondent International. 

The membership of respondent Ohio State was represented at the 

-mneeting of the Executive Board of respondent International held on 

September 16, 1941, when it was agreed that the Standard Ratio Unit 
Value Scale be recommended for adoption by the industry. Subse- 
quently, members of respondent Ohio State began to use the said 
Standard Ratio Scale published by respondent International in the 
pricing of their products. 

Respondent Ohio State held a meeting of its membership on No- 
vember 26, 1941, at which it was agreed to invite several other regional 
or local respondent associations of electrotypers and stereotypers to 
a meeting to be held in Cleveland on December 11, 1941, for the purpose 
of discussing many items of mutual interest, the principal item being 
the ratio scale adopted by the industry at the Chicago Convention. 

Par. 7. Respondent Wisconsin Employing Electrotypers Associa- 
tion, hereinafter sometimes referred to as respondent Wisconsin, is a 
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voluntary unincorporated association. The principal office of re- 
spondent Wisconsin is the office of its Secretary, who, on May 6, 1948, 
was Clifford W. Remington, Vice-President of respondent Milwaukee 
Electrotype Company, 1127 North 7th Street, Milwaukee, Wisconsin. 
The membership of said respondent is composed of individuals, part- 
nerships, and corporations engaged in the manufacture, sale, and 
distribution of electrotypes, stereotypes, and matrices. The names 
and addresses of the members of respondent Wisconsin who are in- 
cluded as respondents herein are: 


Badger-American Blectrotype Co., The Milwaukee Electrotype Co., 
407 East Michigan Street, 1127 North 7th Street, 
Milwaukee, Wis. Milwaukee, Wis. 

Gether Electrotype Co., Service Electrotype Co., 

1423 North 5th Street, 733 North Van Buren Street, 
Milwaukee, Wis. Milwaukee, Wis. 


The members of respondent Wisconsin are also members of respond- 
ent International and are represented on the Executive Board of said 
respondent International. The membership of respondent Wisconsin 
Association has held meetings from time to time, at which joint labor 
contracts and prices and discounts on their products were discussed. 
In August 1941 the Secretary of respondent Wisconsin Association 
wrote to the Managing Director of respondent New York City relative 
to a proposed new scale of electrotype prices, and expressed the opinion 
that there should be a general price increase and that the respondent 
International could easily help and should help to bring about such 
price increase. It was stated in such letter that the members of re- 
spondent Wisconsin “have had two local meetings on reducing dis- 
count on prices in the present scale.” 

The members of respondent Wisconsin Association have used and 
do now use the scales of respondent International for pricing their 
products. The members adopted the ratio scale published by respond- 
ent International shortly after its effective date. In May 1948, all 
the members of respondent Wisconsin Association were using .04 as a 
multipher for pricing commercial job electrotype work. Such scales 
are and have been advertised in respondent International’s publica- 
tion “The Bulletin,” the copies of scales were obtained by the members 
of respondent Wisconsin Association from respondent International 
and supplied to their customers. 

Par. 12. Respondent Pacific Northwest Electrotypers and Stereo- 
typers Association, hereinafter sometimes referred to as respondent 
Pacific, is an unincorporated association, with its principal office and 
place of business located at 1010 First Avenue, Seattle, Washington. 
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The names and addresses of the members of respondent Pacific who 
are included as respondents herein are: 


Harold J. Bothel, trading as Tacoma Portland Blectrotype & Stereotype Co., 
Electrotype Co., Inc., 

15th and Commerce Streets, 718 West Burnside Street, 

Tacoma, Wash. 

Oregon Engraving & Hlectrotype Co., Portland Cree, 

31 Northwest Ninth Avenue, 

Portland, Oreg. 

Pacific Electrotype Co., Inc., 

202 Maritime Building, Hast 30 Sprague Avenue, 

Seattle, Wash. Spokane, Wash. 


Spokane Electrotype Co., 


The membership of respondent Pacific formerly held meetings an- 
nually. However, no meetings have been held since about 1940, 
although there has been no official dissolution of the Association. At 
the meetings which were held, there were discussions of the standard 
scales, and resolutions covering this subject were adopted by the mem- 
bers. The members of said respondent Pacific used the same standard 
scales and granted the same discounts and did not compete price-wise 
with each other. The members of said respondent Pacific had an 
understanding among themselves that they would follow certain trade 
customs or practices recommended by respondent International and 
set forth on the various standard scales. The question of increasing 
prices through the adoption of the 1937 Scale issued by respondent 
International was discussed, and such scale was subsequently adopted 
by members of respondent Pacific. There were also discussions among 
the members at meetings of respondent Association concerning terms 
and conditions of sale. 

Respondent Pacific Association has not had a representative for- 
mally appointed to the Executive Board of respondent International, 
but a representative of one of its members attended at least one con- 
vention meeting of respondent International and reported the results 
thereof to the members of respondent. Pacific. 

Par. 18. Respondent Potomac District Association of Electro- 
typers and Stereotypers, sometimes hereinafter referred to as re- 
spondent Potomac District, is a voluntary unincorporated association, 
with its principal office located at the place of business of its Secre- 
tary-Treasurer, Charles E. Murray, Vice-President of respondent 
Potomac Electrotype Company, Inc., 1508 Eckington Place, N. E., 
Washington, D. C. The membership of said respondent is composed 
of individuals, partnerships, and corporations engaged in the manu- 
facture, sale, and distribution of electrotypes, stereotypes, and mat- 
rices. The names and addresses of the members of respondent 
Potomac District who are included as respondents herein are: 
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American Electrotype Co., Inc., Metropolitan Engraving & Electrotype 
1424 Florida Avenue N. E., Co., ine:, ' 
Washington, D. C. 1314 East Grace Street, 
Baltimore Hlectrotype Co., Inc., Richmond, Va. 
418 Bast Pratt Street, Pennsylvania Hlectrotype Co., Inc., 
Baltimore, Md. Pine Street and Boundary Avenue, 
H. D. Jordon, trading as Virginia Ster- York, Pa. 
eotype Service, Potomac Electrotype Co., Inc., 
1333 East Franklin Street, 1508 Eckington Place N. E., 
Richmond, Va. Washington, D. C. 
Maple Press Co., Inc., Shane-Beever Co., 
210 York Street, 227 North Holliday Street, 
York, Pa. Baltimore, Md. 


Respondent Potomac District was organized during the NRA days. 
Meetings of the membership were held from time to time, and the 
Association was represented on the Executive Board of respondent 
International. Meetings of respondent International were attended 
by representatives of respondent Potomac District, and reports of 
such meetings were made to the membership of respondent Potomac 
District. Expenses incurred by representatives of Potomac District in 
attending meetings of respondent International were paid from dues 
received by respondent Potomac District from its members. 

Respondent Potomac District has cooperated with respondent In- 
ternational and has made reports to respondent International of its 
activities. The members of respondent Potomac District have dis- 
cussed prices and the use of the standard scales published by respond- 
ent International, and have used such scales in the pricing of their 
products. Copies of the standard scales have been purchased from 
respondent International and furnished to customers of the members 
of respondent District on request. 

The Baltimore members of respondent Potomac District agreed 
among themselves to increase prices. They adopted the ratio scale 
published by respondent International on or about January 1, 1942, 
and at the same time adopted .025 as a multiplier. In 1946 the Balti- 
more members of respondent Potomac District simultaneously in- 
creased the multiplier to .030, and again in 1947 they increased the 
multiplier to .035 at about the same time. 

The Washington, D. C., members of respondent Potomac District 
agreed to adopt, and did adopt, the ratio scale in either December 
1941 or January 1942, and a multiplier of .026. The multiplier was 
increased by such members on or about the same day in 1946 to .032, 
and on or about the same day in 1947 the multiplier was again in- 
creased to .038. 

Par. 14. Respondent Employing Electrotypers Association of St. 
Louis, hereinafter sometimes referred to as respondent St. Louis, is 
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a voluntary unincorporated informal association, with its principal 
office located at the place of business of its Secretary-Treasurer, 
George F. Preisler, President of respondent Reinert-Preisler Electro- 
type Company, 914 Pine Street, St. Louis, Missouri. The membership 
oi said respondent is composed of individuals, partnerships, and cor- 
porations engaged in the manufacture, sale, and distribution of elec- 
trotypes, stereotypes, and matrices. The names and addresses of the 
members of respondent St. Louis who are included as respondents 
herein are: 


Progressive Electrotype Co., Service Electrotype Co., Inc., 
125 South 11th Street, 2122 Pine Street, 

St. Louis, Mo. St. Louis, Mo. 

Reinert-Preisler Electrotype Co., St. Louis Electrotype Foundry Co., 
914 Pine Street, 125 South 8th Street, 

St. Louis, Mo. St. Louis, Mo. 


Respondent St. Louis has held meetings at least once annually, at 
which negotiations for contracts with a labor union were conducted. 
The member firms of said respondent also met at other times and 
discussed various marketing problems and prices and discounts. At 
one of such meetings, the niembers of respondent St. Louis met with 
the Executive Secretary of respondent International to discuss the sub- 
ject of price cutting among the members. It was agreed that a 20 
percent discount be allowed from the 1937 scale of prices for com- 
mercial job electrotype work. 

The members of respondent St. Louis have used some of the stand- 
ard scales published by respondent International in the pricing of 
their products. They did not, however, adopt the ratio scale issued 
by respondent International in 1941. In 1946 the members of re- 
spondent St. Louis were using identical scales of prices in the sale of 
electrotypes, such scales having been prepared by one member and 
adopted by each of the other members. Respondent St. Louis was 
represented from time to time at meetings of respondent International, 
and reports were made to sepa! International of activities of 
the St. Louis group. 

Par. 15. Respondent Employing Electrotypers and Stereotypers 
of Philadelphia, hereinafter sometimes referred to as respondent 
Philadelphia, is a voluntary unincorporated association, with its 
principal office located at the place of business of its Secretary- 
Treasurer, Joseph Schwartz, Executive Vice-President of respondent 
Westcott. & Thomson, Inc., 1027 Arch Street, Philadelphia, Pennsyl- 
vania. Said respondent was organized in 1934 under the name of Em- 
ploying Electrotypers and Stereotypers Trade Association of Penn- 
sylvania and New Jersey. The objects or purposes of the organiza- 
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tion of said respondent were to promote the welfare of the electro- 
typing and stereotyping industry and to assist the members to follow 
the aims and principles of the N. R. A. Code of Fair Competition. 
Upon the termination of N. R. A., the respondent Philadelphia con- 
tinued in existence. The membership of said respondent is composed 
of individuals, partnerships, and corporations engaged in the manu- 
facture, sale, and distribution of electrotypes, stereotypes, and matrices. 
The names and addresses of the members of respondent Philadelphia 
who are included as respondents herein are: 


George S. Ferguson Co., Potomac Electrotype Co. of New Jersey, 
15 North Seventh Street, 919 Walnut Street, 
Philadelphia, Pa. Philadelphia, Pa. 


D. Edward McAllister, trading as Han- Royal Hlectrotype Co., 
son Co., and Progress Plate Making 1309 Noble Street, 


Co., Philadelphia, Pa. 
Sheridan Building, Wescott & Thomson, Inc., 
125 South Ninth Street, 1027 Arch Street, 
Philadelphia, Pa. Philadelphia, Pa. 


The membership of respondent Philadelphia has held meetings 
from time to time. Said respondent was represented on the Executive 
Board of respondent International. The representative of respond- 
ent Philadelphia who attended meetings of the Executive Board of 
respondent International made reports at such meetings as to the 
activities of respondent Philadelphia and subsequently made reports 
to members of respondent Philadelphia as to the activities of respond- 
ent International. 

The members of respondent Philadelphia agreed to use, and did use, 
the various standard scales published by respondent International in 
pricing their products. Respondent Philadelphia had scales printed 
for its members, with each member’s name appearing on its scale. 
The members of respondent Philadelphia, on August 1, 1945, adopted 
a ratio scale which was the same as that published by respondent 
International on November 1, 1941. Said members used .034 as a 
multiplier until April 1, 1946, when the multiplier was increased to 
039. On April 7, 1947, the multipher was changed to .045, and 
between May 10 and May 17, 1948, it was again increased, to .049. 
In June 1941 the members of respondent Philadelphia reduced their 
discount on commercial job electrotyping work from 20 percent to 10 
percent. 

The membership of respondent Philadelphia has agreed with 
respondent International to use the standard scales for pricing pur- 
poses and to cooperate in general toward the stabilization of prices. 

Par. 16. Respondent Detroit Electrotypers and Stereotypers Asso- 
ciation, hereinafter sometimes referred to as respondent Detroit, is a 
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voluntary unincorporated association, with its principat office located 
at the place of business of its Secretary, Robert H. Kennedy, Treas- 
urer of respondent Detroit Electrotype Company, 1959 East Jefferson 
Avenue, Detroit, Michigan. The membership of said respondent is 
composed of individuals, partnerships, and corporations engaged in 
the manufacture, sale, and distribution of electrotypes, stereotypes, 
and matrices. The names and addresses of the members of respondent 
Detroit who are included as respondents herein are: 

The Bell Electrotyping Co., Michigan Electrotype & Stereotype Co., 
508 West Congress Street, 95 West Hancock Avenue, 

Dep oreiich, Detroit, Mich. 


Congress Hlectrotype Co. 
re B ; Northern Electrotype Co. (a division of 


1326 Hast Congress Street, : 
Detroit, Mich. respondent The Rapid Electrotype 
Co., Cincinnati), 


Detroit Hlectrotype Co., 
1959 East Jefferson Avenue, 41 Burroughs Avenue, 
Detroit, Mich. Detroit, Mich. 

Although organized some years prior thereto, the members of 
respondent Detroit on December 2, 1941, adopted a constitution and 
by-laws which recited the purposes of the organization as being the 
maintenance of a high standing of business ethics among its members; 
the negotiation of labor contracts as an association for its mem- 
bers; and the mutual advancement of its members through promo- 
tional activities. 

Respondent Detroit has held meetings of its members from time 
to time. A representative of said respondent has served on the Ex- 
ecutive Board of respondent International, and reports to respondent 
International were made as to the activities of the Detroit group. 
The members of respondent Detroit have discussed, adopted, and 
used the various standard scales published by respondent Interna- 
tional in the pricing of their products. Said respondent members 
have also established discounts for the various classifications of work. 
Copies of the standard scales were obtained by members of the re- 
spondent Detroit from respondent International direct or through 
the offices of respondent Detroit, and customers of the said members 
were furnished copies of the scales on request. The members of 
respondent Detroit simultaneously adopted the ratio scale published 
by respondent International after considerable discussion among 
themselves of costs and prices. At the same time the members adopted 
a multiplier of .029 which had been recommended by respondent 
International. The Secretary of respondent Detroit sought to obtain 
500 sample rate cards showing .029 as the multiplier and which had 
been sent by respondent International to the various local associa- 
tions in explanation of the use of the ratio scale. On December 26, 
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1941, two hundred of the aforesaid rate cards showing .029 as the 
multiplier were shipped by respondent International to the Secretary 
of respondent Detroit. In October 1946 the members of respondent 
Detroit increased the multiplier from .029 to .036. On June 1, 1948, 
said multiplier was again increased by all the members of respondent 
‘Detroit to .044. 

Par. 17. Respondent Indiana State Electrotypers Association, here- 
inafter sometimes referred to as respondent Indiana, is a voluntary 
unincorporated association organized in 1934, with its principal office 
located at the place of business of its Secretary, Clinton C. Barnes, 
President of respondent Fort Wayne Engraving Company, 120 West 
Superior Street, Fort Wayne, Indiana. The membership of said re- 
spondent is composed of individuals, partnerships, and corporations 
engaged in the manufacture, sale, and distribution of electrotypes, 
stereotypes, and matrices. The names and addresses of the members 
of respondent Indiana who are included as respondents herein are: 


Advance Independent Electrotype Co., Indianapolis Hlectrotype Foundry, 


Inc., 343 East Market Street, 
730 East Washington Street, Indianapolis, Ind. 
Indianapolis, Ind. Miller Electroplating, Inc., 
Apex Hlectrotype Corp., 301 Northwest First Street, 
227 South Carroll Street, Hvansville, Ind. 
South Bend, Ind. South Bend Engraving & Electrotyping 
Fort Wayne Engraving Co., Co; Inc, 
120 West Superior Street, 232 South St. Joseph Street, 
Fort Wayne, Ind. South Bend, Ind. 


Meetings of the membership of respondent Indiana have been 
held from time to time beginning in January 1934 and the subjects 
discussed at such meetings have included prices, terms, and dis- 
counts on their products. The members of said respondent Indiana 
met with other local or regional associations of electrotypers and 
stereotypers to discuss the adoption of uniform scales of prices, and 
the members have adopted and used the standard scales published 
by respondent International in the pricing of their products. In 
using the ratio scale the members of respondent Indiana agreed to 
adopt such scale, and used the same multipliers at the same time in 
each marketing area. The two respondent members of respondent 
Indiana located in South Bend adopted the ratio scale in January and 
February 1946 and simultaneously adopted identical multipliers. On 
November 1, 1946, two of the three Indianapolis members of respond- 
ent Indiana adopted .026 as the multiplier for use with the ratio scale, 
and this was increased on April 10, 1947, to .038. On April 15, 1948, 
the same members simultaneously increased the multiplier to .038. 
The third Indianapolis member of respondent Indiana adopted the 
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same multipliers on or about the same dates as the other two Indian- 
apolis members. 

Respondent Indiana was represented from time to time on the 
Executive Board of respondent International, and reports were 
made to the latter association of the activities within the Indiana 
Association. Results of the meetings and activities of respondent 
International were in turn reported to the members of respondent 
Indiana. 

Par 18. Respondent Northern California Electrotypers and Stereo- 
typers Association, hereinafter sometimes referred to as respondent 
Northern California, is a voluntary unincorporated association. Roy 
W. Kelly, 593 Market Street, San Francisco, California, is Acting 
Secretary of respondent Northern California. Said respondent was 
organized in 1930 or 1931 and its membership was composed of indi- 
viduals, partnerships, and corporations engaged in the manufacture, 
sale, and distribution of electrotypes, stereotypes, and matrices. The 
names and addresses of the members of respondent Northern Califor- 
nia who are included as respondents herein are: 


American Electrotype Division of Elec- Bert Hoffschneider & Bro., Inc., 


trographic Corp., 500 Sansome Street, 
329 Fremont Street, San Francisco, Calif. 
San Francisco, Calif. Stephen W. Johnson, trading as John- 
The Filmer Bros., Electrotype Co., son Matrix & Stereotype Co., 
330 Jackson Street, 500 Sansome Street, 
San Francisco, Calif. San Francisco, Calif. 


For a time, respondent Northern California used the name Pacific 
Coast Electrotypers and Stereotypers Association because it was con- 
templated that Oregon and Washington companies would become 
members. No formal organization of an association by the name of 
Pacific Coast occurred, however. 

The answer to the complaint herein avers that respondent North- 
ern California ceased to exist sometime in 1944. Said respondent was 
still in existence in February 1944, when its Executive Secretary, 

respondent Albert E. Benson, resigned. The members of respondent 
Northern California continued to act informally without officers, but 
the Association’s name was requested, in October 1945, by one Roy 
W. Kelly, 593 Market Street, San Francisco, California, as Executive 
Secretary, to be continued on the list of trade associations of the San 
Francisco Chamber of Commerce, which request was granted. Subse- 
quent to respondent Benson’s resignation, meetings of said respondent 
Northern California were held from time to time at the instance of 
the labor union, and no formal steps to disband were taken by 
respondent Northern California. 
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The affairs of respondent Northern California were conducted by 
its Executive Secretary, respondent Albert E. Benson, who from 
1935 to 1987 also acted in the same capacity for respondent Southern 
California Electrotypers and Stereotypers Association. Respondent 
Northern California held monthly meetings and also held joint meet- 
ings from time to time with respondent Southern California Associa- 
tion. There has been close cooperation between these two respondents. 

The members of respondent Northern California have discussed 
among themselves and have adopted uniform prices, discounts, terms, 
and conditions of sale. ‘The members have adopted and used standard 
scales published by respondent International in the pricing of their 
products. In 1937 the membership adopted and printed scales of 
prices for their various products, effective on May 1, 1937, the same 
date as that of a standard scale published by respondent International. 
The prices in the scales published by respondent Northern California 
were higher in the smaller quantity lots than the prices in the scale 
published by respondent International. The trade customs shown on 
the scale published by respondent Northern California were sub- 
stantially the same as those on the scale published by respondent 
International and the quantity discount tables were identical. The 
respondent members of Northern California agreed to a minimum 
charge of 80¢, which was more than that: shown on the scale published _ 
by respondent International. Copies of the scales of prices used by 
the members of respondent Northern California were distributed to 
the members through the Association and were furnished to the mem- 
bers’ customers. Subsequent to the effective date of such scales, the 
members or respondent Northern California indicated at meetings of 
the Association that the prices shown on the scales were not being 
adhered to. ! 

In May 1937 and December 1939 respondent Northern California 
entered into an agreement and understanding with the San Francisco 
Electrotypers and Stereotypers Union, whereby the respondent mem- 
bers agreed to abide by certain fair trade practice rules. These rules 
were the subject of an agreement made during N. R. A. days and were 
in effect in 1940. Among such rules were the following: 

2. The granting of cash discounts in excess of 2% or for payment later than 
the twentieth (20th) day of the month following date of invoice, shall constitute 
a violation of the Fair Trade Practice Rules. 

3. The secret payment or allowance of rebates, commissions, credits, or 
unearned discounts, whether in the form of money or otherwise, or extending 
to certain purchasers special services or privileges not extended to all purchasers 


under like terms or conditions, shall constitute a violation of the Fair Trade 
Practice Rules. (Comm. Ex. 28.) 
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Par. 19. Respondent Southern California Electrotypers and Stereo- 
typers Association, hereinafter sometimes referred to as respondent 
Southern California, is a voluntary unincorporated association, with 
its principal office located at 1210 Broadway, Arcade Building, Los 
Angeles, California. The membership of said respondent is composed 
of individuals, partnerships, and corporations engaged in the manu- 
facture, sale, and distribution of electrotypes, stereotypes, and 
matrices. 

The names and addresses of the members of respondent Southern 
California who are included as respondents herein are: 


Bryan-Brandenburg Co., Theodore Frase, trading as Frase Hlec- 
232 East 4th Street, trotype Co., 

») - ¢ 
Los Angeles, Calif. 1220 South Maple Avenue, 


Los Angeles, Calif. 


L, A. Matrix Co., Ltd., 
360 South Los Angeles Street, 423 Wall Street, 


Los Angeles, Calif. Los Angeles, Calif. 


California Electrotype & Stereotype Co., 


Since 1938 the affairs of respondent Southern California have been 
conducted by respondent Harry R. Simon as Executive Secretary of 
said respondent. 

Respondent Southern California at times has also used the names 

“California Electrotypers and Stereotypers Association” and “Pacific 
Coast Electrotypers and Stereotypers Association,” but the express 
purpose and nature of the business of its members have been the same, 
irrespective of the name used. Among the objects of respondent 
Southern California as set forth in a draft of its constitution were: 
* * * to encourage and foster a feeling of friendship between producers of 
electrotypes, stereotypes, and matrices; * * * to develop a spirit of cooperation 
in all matters of mutual interest; * * * to urge electrotypers and stereotypers 
to cooperate with one another to eliminate the evils of ignorant and ruinous 
competition; to spread a wider knowledge of the elements of cost and what 
constitutes a proper remuneration for services rendered, so that competition 
may be honorable, just and reasonable; * * *, (Comm. Ex. 236.) 

Meetings of the members of respondent Southern California have 
been held from time to time for the purpose of discussing business in 
general and to disseminate information pertaining to methods of pro- 
duction, cost, labor relations, and other matters relating to their busi- 
ness. Minutes of such meetings were not recorded. The members of 
respondent Southern California use and have used a set of scales in 
the pricing of their products which were prepared by San Francisco 
electrotypers who were members of respondent Northern California. 
Such scales were submitted to the members of respondent Southern 
California in 1937 with the tacit permission of said San Francisco 
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electrotypers to use such scales, and they were adopted and used by 
the members of respondent Southern California. Discounts appli- 
cable to the prices shown on said scales were uniform among the vari- 
ous members of respondent Southern California. The key charts 
used in conjunction with said scales were prepared by respondent 
International and obtained from it by members of respondent South- 
ern California. 

Par. 20. Each of the respondents named hereinabove as members 
of one or more of the respondent associations, and sometimes herein 
referred to as respondent members, is engaged in the manufacture, 
sale, and distribution of one or more of the products involved in this 
proceeding. Each of them has participated in some of the activities 
described and has acted in concert and in cooperation with one or 
more of the other respondents in doing and in carrying out some of 
the acts and practices pursuant to and in furtherance of the combina- 
tion and conspiracy common to them all. 

Par. 21. The following described respondents, sometimes herein 
referred to as respondent non-members, are not members of any of 
the respondent associations, but each of them is engaged in the manu- 
facture, sale, and distribution of one or more of the products involved 
in this proceeding and each of them has participated in some of the 
activities described herein and has acted in concert and in cooperation 
with one or more of the other respondents in doing and in carrying 
out some of the acts and practices pursuant to and in furtherance of 
the combination and conspiracy common to them all. Each of them 
has used, and now uses, the standard scales prepared and dissemi- 
nated by respondent International in computing the selling prices on 
the products its sells. 


Arterafts Engraving Co., Louisiana Electrotype Co., Ine., 
22414 South 8th Street, 732 Poydras Street, 

St. Joseph, Mo. New Orleans, La. 

3attle Creek HBlectrotype Co., Mulligan & Walsh, Inc., 

43 North Division Street, 310 Hast 45th Street, 

Battle Creek, Mich. New York, N. Y. 

The Cincinnati Hlectrotype Co., National Hlectrotype Co., 

528 Walnut Street, 227 Hast 45th Street, 
Cincinnati, Ohio. New York, N. Y. 

The Hmpire City Electrotype Co., Inc., Neptune Electrotype Corp., 

251 William Street, 810 Hast 23d Street, 

New York, N. Y. New York, N. Y. 

A. W. Harrison & Sons, Inc., Precision Dlectrotype Co., 

313 South Sharp Street, 1045 Sansome Street, 
Baltimore, Md. San Francisco, Calif. 

Lansing Hlectrotype Co., Publishers Plate & Mat Co., Inc., 
230 North Washington Avenue, 313 West 37th Street, 


Lansing, Mich. New York, N. Y. 
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Rockford Illustrating Co., ’ Southern Hlectrotype Co. (named in the 
317 Market Street, complaint as The Southern Electro 
Rockford, Ill. Co.), 

Sampson & Ollier Electrotype Co., 10 North Newman Street, 


141 West Ohio Street, 


Jacks ille, Fla. 
@hicago; il), went 


Smith-Brooks Printing Co., Charles Van Vlack Co., 
1743 California Street, 191 Chestnut Street, 
Denver, Colo. Springfield, Mass. 


Par. 22. The vast majority of the respondent members of the vari- 
ous respondent associations and the respondent non-members make 
sales of one or more of the products involved in this proceeding to 
purchasers located in States other than the State in which the respec- 
tive respondents are located, causing said products, when sold, to be 
shipped from their respective places of business to the purchasers 
thereof, and there has been and now is a constant course of trade and 
commerce in such products between and among the several States of 
the United States and in the District of Columbia. There are among 
such respondent members and respondent non-members, however, 
some who, from the record, do not appear to have been engaged in 
interstate commerce. ‘The respondents in this category are, neverthe- 
less, parties to the combination and conspiracy either through their 
affiliations with the respondent associations or because of their par- 
ticipation in the acts and practices done and performed pursuant to 
and in furtherance of the combination and conspiracy common to 
them all. All of such member and non-member respondents have been 
and are in competition in the sale of their products with other mem- 
bers of the industry and with each other, in their respective market- 
ing areas, except insofar as such competition has been restrained or 
lessened as a result of the acts and things done by such respondents, 
as herein found. 

Par. 23. The record in this proceeding thus establishes that respond- 
ent International has devised, worked out, and promulgated standard 
scales of prices to be charged for electrotypes, stereotypes, and matrices 
and has disseminated and distributed such scales among and to, and 
‘secured their adoption and use by, the various local and regional 
respondent associations and the various non-member respondents, and 
by this means has sought to stabilize the prices for said products. 
The respondent members of the various respondent associations have 
cooperated with each other and have worked together within their re- 
spective local groups or associations, and between and among such 
local groups or associations, and with respondent International, to 
restrict, restrain, suppress, and substantially lessen competition in the 
sale of such products. The respondent non-members have joined in 
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the common course of action or understanding by adopting and using 
the various standard scales devised and promulgated by respondent 
International in the sale of their products, and by using the same 
prices, terms, and discounts as those used by the member respondents. 
As a result of the common use of the standard scales, and the agree- 
ments and understandings concerning the discounts, or multipliers, 
applicable to the standard scales, and the terms of sale, the prices at 
which said products have been offered for sale and sold have been 
generally uniform in any given marketing area. 

The Commission concludes, and therefore finds, that the respondents 
named herein have entered into and have engaged in and carried out 
an understanding, agreement, combination, conspiracy, and planned 
common course of action among themselves to restrict, restrain, and 
suppress competition in the sale of electrotypes, stereotypes, and 
matrices. 

Par. 24. Among the respondents specifically named in the com- 
plaint herein are certain individuals who are named individually and 
as officers and/or members of boards or committees of the different 
respondent associations. It appears that, except for respondents 
Albert P. Schloegel, Secretary-Treasurer and Executive Secretary of 
respondent International, Edwin M. Chamberlin, former Secretary 
of respondent New England, T. J. Ramsay, Secretary of respondent 
Chicago Electrotypers and of respondent Chicago Stereotypers, Peter 
F. Regan, Jr., Managing Director of respondent New York City, 
Albert E. Benson, former Executive Secretary of respondent Northern 
California and of respondent Southern California, and Harry R. 
Simon, Executive Secretary of respondent Southern California, the 
officers and members of boards and committees of the respondent asso- 
ciations consist of representatives of the concerns comprising the mem- 
bership of the associations. It further appears that respondent Edwin 
M. Chamberlin severed his connections with respondent New England 
on or about September 1, 1943, and that respondent Albert E. Benson 
severed his connections with respondent Northern California in 
about February 1944, and that neither respondent Chamberlin nor 
respondent Benson has been connected in any way with the industry 
since those dates. Since the order to cease and desist which is being 
entered in this matter runs against the officers, agents, representatives, 
employees, members of boards or committees, and members of the 
respondent associations, the Commission does not consider it necessary 
to retain such individuals, except Albert P. Schloegel, T. J. Ramsey, 
Peter F. Regan, Jr., and Harry R. Simon, as respondents in this pro- 
ceeding individually. The complaint herein should, therefore, be 
dismissed as to the following individual respondents in their capaci- 
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ties as named parties respondent, but not in their capacities as officers 
and/or members of boards or committees of the respondent associa- 
tions if any of them are now, or hereafter become, such. 


C. C. Barnes 

Albert E. Benson 
Arthur Bernhard 
Edwin M. Chamberlin 
Payson M. Curry (named in the com- 
- plaint as'Pace N. Curry) 
William P. Curry 
Augustus Davis 

Chas. E. Dye 

Walter C. Dohm 

Ed. A. Dominik 

Weees Kilmer 

Albert J. Fleig 
Walter C. Flower 
Frank Galvin 

Charles F. Hamilton 
F. A. Herrgott 

H. G. Hoff 

Dennes F. Hoynes 
Leighton R. Johnson 
Melville H. Kennedy 
Robert H. Kennedy 
Arthur N. Knol 


F. W. Kreber 
William C. Lennox 
George W. Liddle 
James 8S. Love 

C. A. Mawicke 
Harry M. Midwood 
Charles E. Murray 
C. A. Parsons 
George F. Preisler 
Joseph Reilly 
Clifford W. Remington 
Jobn N. Rettig 
Stetson D. Richmond 
Hignar Ringquist 
Robert T. Rowell 
Isaac Rubin 

George J. Ryan 

L. P. Sale 

George C. Scott 
Joseph Schwartz 
Arthur Tomlinson 
John Weiand 
William H. Wohlberg 


The complaint should also be dismissed as to the following named 
individuals; partnerships, and corporations, some of whom are not 
specifically named in the complaint but are respondents by reason of 
their being members of a class, for the reason that the record does 
not establish that they have participated in the combination and con- 
spiracy described hereinabove, or that they are not presently engaged 
in the manufacture, sale, and distribution of any of the products in- 


volved in tnis proceeding: 


Acme Plate & Mat Co., 

392 West Lancaster Avenue, 

Wayne, Pa. 

Ad Plate & Mat Co., Inc., 

227 East 45th Street, 

New York, N. Y. 

Albany Electrotype Co., Inc.. 

P.O. Box 1259, 

Albany, N. Y. 

American Bngraving & Hilectrotype Co., 
Division of the Times Mirror Co., 

110 South Broadway, 

Los Angeles, Calif. 


260133—55——_31 


Art Engraving & Electrotype Co., Ine., 

634 Court Street, 

Reading, Pa. 

Arteraft Engraving & Hlectrotype Co., 

1010 First Avenue, 

Seattle, Wash. 

T. P. Beacom and J. H. Davies, part- 
ners trading as Beacom-Davies Co., 

914 Farnam Street, 

Omaha, Nebr. 

The Billboard Publishing Co., 

2160 Patterson Street, 

Cincinnati, Ohio 
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Belz Electrotype Co., Inc., 
14 South Fifth Street, 
Philadelphia, Pa. 

Louis H. Booze, formerly trading as 
City Electrotype Co., 

314 Beaubien Street, 

Detroit, Mich. 

Bureau of Engraving, 

315 North Broadway, 

Oklahoma City, Okla. 

Capper Publications, Inc., 

Highth & Jackson Streets, 

Topeka, Kans. 

Chattanooga Hlectrotype Co., 

239 East 11th Street, 

Chattanooga, Tenn. 

J. R. Cissna and W. T. Resing, formerly 
partners trading as Oklahoma Mat & 
Plate Co., 

325 Northwest Second Street, 

Oklahoma City, Okla. 

The Colonial Press, Ine. 

Clinton, Mass. 

Colorado Stereotype Co. 

1802 Broadway, 

Denver, Colo. 

Conde, Nast Engravers, Inc., 

Greenwich, Conn. 

W. B. Conkey Co., 

601 Conkey Street, 

Hammond, Ind. 

The Cornwall Press, Inc., 

Shore Road, 

Cornwall, N. Y. 

Country Life Press Corp., 

Garden City, N. Y. 

The Cuneo Press, Inc., 

455 West Cermak Road, 

Chicago, Ill. 

J. S. Cushing Co., 

Washington Street, 

Norwood, Mass. 

Himer Deputy, 

123 Federal Street, 

Camden, N. J. 

Desaulniers & Co., 

1701 Third Avenue, 

Moline, Ill. 
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L. R. Dowli (named in the complaint 
as L. R. Dowling), 

c/o Western Newspaper Union, 

1400 Northwest Hoyt Street, 

Portland, Oreg. 

Erskine & Morrison, Inc., 

7 Beverly Street, 

Providence, R. I. 

James T. Flanagan and Frank J. Flan- 
agan, partners trading as Advertisers 
Matrix Co., 

24 Noble Court NW., 

Cleveland, Ohio 

Foote, Cone & Belding, 

305 East 45th Street, 

New York, N. Y. 

The J. W. Ford Co., 

108 West Central Parkway, 

Cincinnati, Ohio 

BE. L. Geiger, trading as Geiger Stereo- 
type Co., 

223 South Ludlow, 

Dayton, Ohio. 

The Gilbert-Baker-Midlam Co., 

38 North Jefferson Street, 

Dayton, Ohio. 

Gilman Fanfold Corp., 

Buffalo Avenue at Porter Park, 

Niagara Falls, N. Y. 

Charles J. Hely and John B. McCor- 
mack, partners trading as Hely & 
McCormack, 

55 Lafayette Street, 

Newark, N. J. 

W. D. Hoard & Sons, 

28 West Milwaukee Avenue, 

Fort Atkinson, Wis. 

G. T. Iverson, trading as Printing Trade 
Plate Makers Co., 

305 Fifth Street South, 

Minneapolis, Minn. 

Winfred A. Jackson, trading as Augusta 
Hlectrotype Co., 

Winthrop & Perham Streets, 

Augusta, Maine. 

Kable Bros. Co. (formerly Kable Print- 
ing Co.), 

404 North Wesley Avenue, 

Mount Morris, Tl. 


INTER’L ASSN. OF ELECTROTYPERS & STEREOTYPERS, INC., ET AL. 431 


366 


Keystone Hlectrotype Co., 

123 East 17th Street, 

Erie, Pa. 

Carl H. Lahl, trading as Lahl Matrix 
& Plate Co., 

104 East Mason Street, 

Milwaukee, Wis. 

J. J. Little & Ives Co., 

435 Hast 24th Street, 

New York, N. Y. 

Wm. H. Lockwood Sons, Inc., 

11 Edward Street, 

Hartford, Conn. 

Lowell Electrotype Foundry, 

27 Jackson Street, 

Lowell, Mass. 

Marathon Corp., 

Rothschild, Wis. 

Willard H. Marshman, trading as Qual- 
ity Electrotype Co. (named in the 
complaint as Quality Electrotype 
Foundry), 

1 Daniel Street, corner Beaver. Street, 

Albany, N. Y. 

The Mauqa Co., 

450 Duane Avenue, 

Schenectady, N. Y. 

McDonald Printing Co., Ine., (named 
in the complaint as The McDonald 
Printing Co.), 

Arbor Place, 

Cincinnati, Ohio. 

R. McDonald, 

c/o Western Newspaper Union, 

Detroit, Mich. 

Cy Means, 

c/o Typothetae Franklin Association of 
Detroit, 

Detroit, Mich. 

Mechano Duoplate, Inc., 

151 Seymour Avenue, 

Buffalo, N. Y. 

The Methodist Book Concern, 

420 Plum Street, 

Cincinnati, Ohio. 

Metropolitan Press Printing Co., 

2603 Third Avenue, 

Seattle, Wash. 

Meyer-Both Co., 

1935 South Michigan Avenue, 

Chicago, Ill. 
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Monarch Matrix & Stereotype Co., 

732 Federal Street, 

Chicago, Ill. 

The Morgan Co. (named in the com- 
plaint as The Morgan Co., Inc.), 

128 West Third Street, 

Tulsa, Okla. 

Muirson Label Co., Inc., 

535 Stockton Avenue, 

San Jose, Calif. 

Northern Engraving & Electrotype Co., 

Canton, Ohio. 

William J. Onink, Ine., 

155 Seymour Street, 

Buffalo, N. Y. 

Edward H. Parkhurst Co., 

365 State Street, 

New Haven, Conn. 

T. ©. Parrish, formerly trading as 
American Cut & Matrix Co., 

610 Delaware Street, 

Kansas City, Mo. 

Jay B. Perry, trading as Perry Printing 
Co., 

1025 East Fourth Avenue, 

Flint, Mich. 

The Plimpton Press, 

Lennox Street, 

Norwood, Mass. 

Printing Plates Co. (named in the com- 
plaint as Printing Plates, Inc.), 

585 21st Street, 

Oakland, Calif. 

The Progress-Farmer Ruralist Co., 

821 North 19th Street, 

Birmingham, Ala. 

Progressive Printing 
Inc., 

1732 South Broadway, 

Green Bay, Wis. 

Quinn & Boden Co., Inc., 

Jackson and Hlizabeth Avenues, 

Rahway, N. J. 

Rotary Press Co., 

300 East 4th Street, 

St. Paul, Minn. 

Lee Seibert, trading as National Matrix 
Service, 

412 North 15th Street, 

St. Louis, Mo. 


Plate Service, 
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The Simpson & Doehler Co., 

2800 Hast Preston Street, 

Baltimore, Md. 

Springfield Electrotype Co., 

416 Linn Street, 

Springfield, Ohio. 

Standard Plate & Matrix Co., 

1104 Prospect Avenue, 

Cleveland, Ohio. 

Jos. W. Sullivan, formerly trading as 
J. W. Sullivan Co., 

422 First Avenue, 

Pittsburgh, Pa. 

Superior Electrotype Co. (named in the 
complaint as Superior Electrotype 
Co., Inc), 

297 Congress Street, 

Boston, Mass. 
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Terre Haute Electrotype Co., 

30814 North Ninth Street, 

Terre Haute, Ind. 

Union Engraving Co., Inc., 

101 Main Street, 

Peoria, Ill. 

University Electrotype Co., Inc., 

University Road, 

Cambridge, Mass. 

Waterloo Engraving & Service Co., 

Arts & Crafts Building, 

Waterloo, Iowa. 

John Wuest and D. Jules Sachs, part- 
ners trading as Active Matrix Co., 

325 North 14th Street, 

St. Louis, Mo. 

Youngstown Art Engraving Co., 

Vindicator Building, 

Youngstown, Ohio. 


Par. 25. The tendency, capacity and effect of the understanding, 
agreement, combination, conspiracy, and planned common course of 
action entered into and maintained as aforesaid, and the acts and 
things done and performed pursuant thereto and in furtherance 
thereof, have been and are to substantially lessen, restrict, restrain, 
and suppress competition in price in the sale of electrotypes, stereo- 
types, and matrices in interstate commerce; to place in the respondents 
the power to control the market and enhance the prices of such prod- 
ucts; to create in the respondents a monopoly in the sale of such prod- 
ucts in interstate commerce; and to unreasonably restrain such 
commerce. 

CONCLUSION 


The aforesaid acts and practices of the respondents constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of the Federal Trade Commission Act. 

Commissioner Carretta not participating. 


ORDER TO CEASE AND DESIST + 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answers of the respond- 
ents, testimony and other evidence in support of and in opposition to 


1 The Commission on March 16, 1953 issued an order modifying order to cease and desist 
by striking therefrom Precision Electrotype Co. as a respondent against which said order 
was directed, and said cease and desist order is published as thus modified. 

Said order of March 16, follows: 

The Commission, on October 23, 1952, made and issued its findings as to the facts and 
conclusion in this matter and entered an order to cease and desist against some 239 parties, 
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the allegations of said complaint taken before a hearing examiner of 
the Commission theretofore duly designated by it, recommended deci- 
sion of the hearing examiner, with exceptions thereto filed by respond- 
ent Precision Electrotype Company and by Marathon Corporation, 
an unspecified member of a respondent class, and briefs and oral argu- 
ment of counsel in support of and in opposition to the allegations of 
the complaint insofar as they pertain to respondent Precison Electro- 
type Company ; and the Commission having issued its order disposing 
of the exceptions to said recommended decision and having made its 
findings as to the facts and its conclusion that the respondents, except 
those as to whom the complaint is hereinafter specifically dismissed, 
have violated the provisions of Section 5 of the Federal Trade Com- 
mission Act: 

Ir 1s oRDERED that the respondents, International Association of 
Electrotypers & Stereotypers, Inc., New England Electrotypers Asso- 
ciation, Chicago Employing Electrotypers Association, Chicago 
Employing Stereotypers Association, Electrotypers and Stereotypers 
Association of New York, Inc., New York State Electrotypers Associa- 
tion, Ohio State Association of Electrotypers and Stereotypers, 
Wisconsin Employing Electrotypers Association, Pacific Northwest 
Electrotypers and Stereotypers Association, Potomac District Asso- 
ciation of Electrotypers and Stereotypers, Employing Electrotypers. 
Association of St. Louis, Employing Electrotypers and Stereotypers 
of Philadelphia, Detroit Electrotypers and Stereotypers Association, 
Indiana State Electrotypers Association, Northern California Electro- 
typers and Stereotypers Association, Southern California Electro- 
typers and Stereotypers Association, and their respective officers, 
members of boards or committees, agents, representatives, employees, 
and members; Albert P. Schloegel, individually and as Secretary- 


including respondent Precision DWlectrotype Company, a corporation. On December 19, 
1952, said Precision Electrotype Company filed in the United States Court of Appeals for 
the Ninth Circuit a Petition for Writ of Review of said order to cease and desist. There- 
after, counsel for respondent Precision Electrotype Company and counsel for the Commis- 
sion entered into a stipulation which provided that if respondent Precision Electrotype 
Company would withdraw its said Petition for Review, the Cominission would vacate the 
order of which review had been sought as against respondent Precision Hlectrotype Com- 
pany and would dismiss as against said respondent the proceedings in which said order 
had been entered. On the basis of this stipulation the said United States Court of Appeals 
for the Ninth Circuit granted the motion of Precision Electrotype Company for leave to 
withdraw the Petition for Review filed on December 19, 1952. 

Respondent Precision Electrotype Company having waived hearing (and notice thereof) 
preceding entry of an order dismissing this proceeding as to it, and the Commission having 
duly considered the matter and being now fully advised in the premises : 

It is ordered, That the order to cease and desist heretofore entered in this proceeding 
be, and it hereby is, modified by striking therefrom Precision Hlectrotype Company, a 
corporation, as a respondent against which said order was directed. 

It is further ordered, That the complaint herein be, and it hereby is, dismissed as to 


Precision Blectrotype Company, a corporation. 
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Treasurer of respondent International Association of Electrotypers & 
Stereotypers, Inc., T. J. Ramsay, individually and as Secretary of 
respondents Chicago Employing Electrotypers Association and 
Chicago Employing Stereotypers Association, Peter F. Regan, Jr., 
individually and as Managing Director of respondent Electrotypers 
and Stereotypers Association of New York, Inc., Harry R. Simon, 
individually and as Executive Secretary of respondent Southern 
California Electrotypers Association, and their respective agents, 
representatives, and employees; A. B. C. Electrotype Company, Ace 
Electrotype Company (Chicago), The Ace Electrotype Company 
(Cleveland), G. A. Ackermann Electrotype Co., Acme Electrotype 
Company, Advance Independent Electrotype Co., Inc., The Akron 
Electrotype & Stereotype Co., American Electrotype Company 
(Chicago), The American Electrotype Company (Cleveland), Amer- 
ican Electrotype Division of Electrographic Corporation, American 
Electrotype Company, Inc. (Washington, D. C.), Anderson & Hed- 
wall Company, Apex Electrotype Corp., The Artcraft Electrotype 
Company, The Art Electrotype Company, Atlantic Electrotype & 
Stereotype Company (Division of The Rapid Electrotype Co., Cin- 
cinnati), Atlas Electrotype Corporation, Back Bay Electrotype & 
Engraving Company, Badger-American Electrotype Company, Bal- 
timore Electrotype Co., Inc., Barnum-Hayward Electrotype Co., Inc., 
John Beissel Company, The Bell Electrotyping Company, Bickford 
Engraving & Electrotype Company, Bison Electrotype Company, Inc., 
Blomgren Bros. & Co., J. T. Buntin, Inc., Bush-Krebs Company, 
Canton Engraving & Electrotype Company, Capital City Printing 
Plate Company, Central City Electrotype Company, Inc., The Central 
Electrotype Company, Central Electrotype Foundry Co., Inc., Cen- 
tral Typesetting & Electrotyping Co., Chicago Electrotype & Stereo- 
type Co., Congress Electrotype Co., Consolidated Electrotypers, Inc., 
Crescent Engraving Company, The Cresset Company, The Thomas H. 
Crosley Company, The Dayton Electrotype Company, Detroit Elec- 
trotype Company, J. K. Dean individually and trading as Dixie Elec- 
trotype Company, Dorsey Printers Supply Company, Inc., Electro- 
type Service (Indianapolis), Electrotype Service Corporation 
(Worcester), Elliott Electrotype, Stereotype & Matrix Co., Inc., The 
Employing Printers Electrotype Co., The Filmer Bros. Electrotype 
Company, Edwin Flower, Inc., Flower Steel Electrotype Co., Fort 
Pitt Electrotype Company, Inc., Fort Wayne Engraving Company, 
Freeport Electrotype Co., Gage Printing Company, Ltd., Galvanic 
Printing Plate & Matrix Co., Inc., Genesee Electrotype Company, 
Gether Electrotype Company, Gilliams & Rubin, Inc., Globe Elec- 
trotype Corp., Globe Engraving & Electrotype Company (Chicago), 
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Grand Rapids Electrotype Co., Graphic Arts Electrotype & Matrix 
Company, Higwill Matrix Company, Inc., Arthur W. Hoffschneider 
individually, Alma Hoffschneider individually and trading as A. W. 
Hoffschneider Company, Home City Electrotype Works, Inc., Holmes 
Electrotype Foundry, Illinois Electrotype Company, Indianapolis 
Electrotype Foundry, A. G. Johnson Electrotype Company, Kansas 
City Central Electrotype Company, S. J. Kelley and Estate of Fred C. 
Kelley individually and as partners trading as S. J. Kelley Engraving 
Co., Kingsboro Electrotype Corp., Knickerbocker Electrotype Com- 
pany, A. R. Koehler Electrotype Co., Inc., L. A. Matrix Company, 
Ltd., Lake Shore Electrotype Co., Lancaster Press, Inc., Louisville 
Electrotype Co., Maple Press Company, Inc., D. Edward McAllister 
individually and trading as Hanson Company and as Progress Plate 
Making Co., Sam Ross McElreath individually and trading as Sam 
Ross McElreath Co., Arthur W. McGrath and Evelyn McGrath 
individually and as partners trading as Century Electrotype Co., 
Merchants Matrix Cut Syndicate, Inc., Walter J. Meserve, Inc., Metro 
Matrix & Reproduction Company, Inc., Metropolitan Engraving & 
Electrotype Company, Inc., Michigan Electrotype & Stereotype Com- 
pany, Miller Electroplating, Inc., The Milwaukee Electrotype Co., 
A. E. Munyer Electrotype Co., Inc., National Electrotype Co. (Chi- 
cago), Nebraska Electrotype Company, New England Electrotype 
Company, New York Electrotyping Company, Incorporated, Nor- 
man-Dohm-O’F laherty Co., Inc., Northern Electrotype Company (D1- 
vision of The Rapid Electrotype Co., Cincinnati), Northwestern 
Electrotype Co., Nu-Method Matrix & Plate Co., Inc., Pacific Electro- 
type Co., Inc., Partridge & Anderson Company, Pennsylvania Elec- 
trotype Company, Inc., Phoenix Supplies Company, Pontiac Engrav- 
ing and Electrotype Co., Portland Electrotype & Stereotype Co., Inc., 
Potomac Electrotype Company, Inc., Potomac Electrotype Company 
of New Jersey, Progressive Electrotype Company, Progressive Matrix 
Company, The Quality Engraving and Electrotype Company, The 
Rapid Electrotype Co., Reilly Electrotype Company, Reinert-Preisler 
Electrotype Company, F. A. Ringler Company, F. J. Ringler & Co., 
Rochester Electrotype and Engraving Company, Inc., Royal Electro- 
type Company (Philadelphia), Royal Electrotype Company of New 
England, Ruralist Press, Inc., Scranton Electrotype Company, Serv- 
ice Electrotype Company (Milwaukee), Service Electrotype Company 
(Pittsburgh), Service Electrotype Company, Inc., (St. Louis) , Shane- 
Beever Company, Shea & Manton Company, William Snell & Co., 
South Bend Engraving & Electrotyping Co., Inc., Springfield Elec- 
trotype Company, St. Louis Electrotype Foundry Company, Standard 
Electrotype Company, Stoddart-Bell Electrotype Company, Inc., 
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Syracuse Electrotype Corporation, Union Electrotype Co., United 
Electrotype & Stereotype Company, United Electrotype Company, 
Van Bolt-Kreber Electrotype Co., Theodore C. Walters individually 
and trading as Walters Electrotype Company, Webb Publishing Com- 
pany, Westcott & Thomson, Inc., Western Newspaper Union, Jacob 
Weinstein individually and trading as The Sherwen Company, The 
Wrigley Company, Williams Press, Inc., Harold J. Bothel individually 
and trading as Tacoma Electrotype Company, Bryan-Brandenburg 
Company, California Electrotype & Stereotype Company, George S. 
Ferguson Company, Theodore Frase individually and trading as Frase 
Electrotype Company, Bert Hoffschneider & Bro., Inc., Holyoke Elec- 
trotype Company, Stephen W. Johnson individually and trading as 
Johnson Matrix & Stereotype Company, H. D. Jordan individually and 
trading as Virginia Stereotype Service, Lead Mould Electrotype Com- 
pany, George R. Olson individually and trading as Advance Printing 
Plate Co., Oregon Engraving & Electrotype Co., Schroeder Brothers 
Company, Spokane Electrotype Company, Arthur J. Cheney and 
Roger M. Powers individually and as partners trading as Springfield 
Electrotype & Stereotype Service, Super Quality Co., Inc., Artcrafts 
Engraving Co., Battle Creek Electrotype Co., The Cincinnati Electro- 
type Company, The Empire City Electrotype Co., Inc., A. W. Har- 
rison & Sons, Inc., Lansing Electrotype Co., Louisiana Electrotype 
Co., Inc., Mulligan & Walsh, Inc., National Electrotype Company 
(New York City), Neptune Electrotype Corp., Publishers Plate & 
Mat Co., Inc., Rockford Illustrating Co., Sampson & Ollier Electro- 
type Co., Smith-Brooks Printing Co., Southern Electrotype Company, 
and Charles Van Vlack Company, and their respective officers, agents, 
representatives, and employees, each and all, in or in connection with 
the offering for sale, sale, and distribution of electrotypes, stereotypes, 
or matrices in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from entering into, 
continuing, cooperating in, or carrying out any planned common 
course of action, understanding, agreement, combination, or con- 
spiracy between any two or more of said respondents or between any 
one or more of said respondents and others not parties hereto, to do or 
perform any of the following things: 

1. Establishing, fixing, or maintaining prices, discounts, terms, or 
conditions of sale, or trade customs, or adhering to any prices, dis- 
counts, terms, or conditions of sale, or trade customs so established 
or maintained. 

2. Formulating, devising, adopting, or using compilations of prices 
or values, such as the so-called Standard Scales, whether or not in 
the form of prices or in the form of units or figures to be converted 
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into prices by the use of a multiplier or selling rate, ¢f such should 
be for the purpose or with the effect of systematically making, quot- 
ing, charging, stabilizing or fixing prices, terms, or conditions of 
sale on the part of two or more competitors. 

3. Engaging in or continuing pricing actions, practices or policies 
based in whole or in part upon any compilation of prices or values, 
such as the so-called Standard Scales, whether or not in the form 
of prices, units, or figures which may be converted into prices through 
the use of multipliers or selling rates, formulated, devised or adopted 
by agreement, understanding or collective action, 7f such should be 
for the purpose or with the effect of systematically making, quoting, 
charging, stabilizing or fixing prices, terms, or conditions of sale 
on the part of two or more competitors. 

4. Formulating, devising, adopting, or using any multiplier or sell- 
ing rate in conjunction with the use of any compilation of figures with 
the effect of causing or continuing the fixing and stabilizing of prices. 

5. Filing, exchanging, distributing, or relaying among the respond- 
ent Associations, or any of them or their members, or any of their 
representatives, or through the respondent Internaticnal or its rep- 
resentatives, or through any other central agency, information con- 
cerning prices, terms, and discounts allowed to certain customers 
where the identity of the seller or purchaser can be determined through 
such information and which has the capacity or tendency of aiding 
in securing compliance with announced prices, terms, or discounts. 

It is further ordered, For reasons appearing in the findings as to 
the facts in this proceeding, that the complaint herein be, and it 
hereby is, dismissed as to C. C. Barnes, Albert E. Benson, Arthur 
Bernhard, Edwin M. Chamberlin, Payson M. Curry, William P.. 
Curry, Augustus Davis, Chas. E. Deye, Walter C. Dohm, Ed. A. 
Dominik, W. P. Filmer, Albert J. Fleig, Walter C. Flower, Frank 
Galvin, Charles F. Hamilton, F. A. Herrgott, H. G. Hoff, Dennis 
F. Hoynes, Leighton R. Johnson, Melville H. Kennedy, Robert H. 
Kennedy, Arthur N. Knol, F. W. Kreber, William C. Lennox, George 
W. Liddle, James S. Love, C. A. Mawicke, Harry M. Midwood, Charles 
E. Murray, C. A. Parsons, George F. Preisler, Joseph Reilly, Clif- 
ford W. Remington, John N. Rettig, Stetson D. Richmond, Eignar 
Ringquist, Robert T. Rowell, Isaac Rubin, George J. Ryan, L. P. Sale, 
George C. Scott, Joseph Schwartz, Arthur Tomlinson, John Weiand, 
and William H. Wohlberg, in their capacities as named parties 
respondent. 

It is further ordered, For reasons appearing in the findings as to 
the facts in this proceeding, that the complaint herein be, and it hereby 
is, dismissed as to Acme Plate & Mat Co.; Ad Plate & Mat Co., Inc.; 
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Albany Electrotype Co., Inc.; American Engraving and Electrotype 
Company, Division of the Times Mirror Company; Art Engraving 
& Electrotype Co., Inc.; Artcraft Engraving & Electrotype Company; 
T. P. Beacom and J. H. Davies, partners trading as Beacom-Davies 
Co.; Belz Electrotype Co., Inc.; The Billboard Publishing Co.; Louis 
H. Booze, formerly trading as City Electrotype Co.; Bureau of En- 
graving; Capper Publications, Inc.; Chattanooga Electrotype Co.; 
J. R. Cissna and W. T. Resing, formerly partners trading as Okla- 
homa Mat & Plate Co.; The Colonial Press, Inc.; Colorado Stereotype 
Company; Conde, Nast Engravers, Inc.; W. B. Conkey Company ; 
The Cornwall Press, Inc.; County Life Press Corporation; The Cuneo 
Press, Inc.; J. S. Cushing Co.; Elmer Deputy; Desaulniers & Co.; 
L. R. Dowlin; Erskine & Morrison, Inc.; James T. Flanagan and 
Frank J. Flanagan, partners trading as Advertisers Matrix Co.; 
Foote, Cone & Belding; The J. W. Ford Co.; E. L. Geiger, trading 
as Geiger Stereotype Co.; The Gilbert-Baker-Midlam Co.; Gilman 
Fanfold Corp.; Charles J. Hely and John E. McCormack, partners 
trading as Hely & McCormack; W. D. Hoard & Sons; G. T. Iverson, 
trading as Printing Trade Plate Makers Co.; Winfred A. Jackson, 
trading as Augusta Electrotype Company; Kable Bros. Co.; Key- 
stone Electrotype Co.; Carl H. Lahl, trading as Lahl Matrix & Plate 
Co.; J. J. Little & Ives Company; Wm. H. Lockwood Sons, Inc.; 
Lowell Electrotype Foundry; Marathon Corporation; Willard H. 
Marshman, trading as Quality Electrotype Company; The Maqua 
Company; McDonald Printing Company, Inc.; R. McDonald; Cy 
Means; Mechano Duoplate, Inc.; The Methodist Book Concern; 
Metropolitan Press Printing Company; Meyer-Both Co.; Monarch 
Matrix & Stereotype Company; Sherwood H. Morgan and wife, part- 
ners trading as The Morgan Company; Muirson Label Company, 
Inc.; Northern Engraving & Electrotype Company; William J. 
Onink, Inc.; Edward H. Parkhurst Co.; T. C. Parrish, formerly 
trading as American Cut & Matrix Co.; Jay B. Perry, trading as 
Perry Printing Co.; The Plimpton Press; Printing Plates Company ; 
The Progress-Farmer Ruralist Co.; Progressive Printing Plate Serv- 
ice, Inc.; Quinn & Boden Co., Inc.; Rotary Press Co.; Lee Seibert, 
trading as National Matrix Service; The Simpson & Doehler Com- 
pany; Springfield Electrotype Co.; Standard Plate & Matrix Co.; 
Joseph W. Sullivan, formerly trading as J. W. Sullivan Co.; Supe- 
rior Electrotype Co.; Terre Haute Electrotype Company; Union En- 
graving Co., Inc.; University Electrotype Company, Inc.; Waterloo 
Engraving & Service Co.; John Wuest and D. Jules Sachs, partners 
trading as Active Matrix Co.; and Youngstown Art Engraving 
Company. 
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Itis further ordered, That the respondents (except those as to whom 
the complaint is dismissed) shall, within sixty (60) days after service 
upon them of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which they have com- 
plied with it. 

Commissioner Carretta not participating. 
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IN THE MatTTEerR oF 
AMERICAN GREETINGS CORPORATION 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF sUBSECS. (d) AND (e€) OF AN ACT OF CONGRESS APPROVED OCT. 14, 
1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 19363 AND OF SEC. 5 
OF AN ACT APPROVED SEPT. 26, 1914 


Docket 5982. Complaint, May 8, 1952—Decision, Oct. 23, 1952 


Where a corporation, which had had an accelerated growth in recent years and 
which was one of the three or four largest firms in the United States engaged 
in the interstate sale of greeting cards appropriate for use on many occasions 
(together with related products such as paper and ribbons for wrapping 
gifts) ; sold 10% of all greeting cards there used, and sold to over 40,000 
retail customers located in practically all cities in the United States with 
a population over 5,000 or more; and included 59% of all drug store accounts, 
both chain and independent, and 50% of the syndicated 5 and 10¢ variety 
stores, to which it sold a substantial proportion of the total volume of such 
products purchased by them— 

(a) Paid or contracted to pay promotional allowances to some customers by 
way of discounts, allowances, or otherwise in consideration of display and 
advertising promotional services or facilities supplied by them in connection 
with the resale of its said products, without making such allowances avail- 
able on proportionally equal terms to all of its competing customers in that 
it (1) paid or contracted to pay such allowances to some competing cus- 
tomers without making them available to all other competing customers}; 
(2) made such allowances to such customers in amounts determined by 
different percentages of dollar volume of purchases without making them 
thus available in amounts equal to the largest of such percentages; and (38) 
made such allowances to such customers in amounts not determined by any 
percentage and not equal to the same percentage of dollar volume of pur- 
chases or any other measurable base without making available proportional 
allowances to all of such customers in amounts equal to and determined by 
the same percentage of dollar volume of purchases or of any other 
measurable base: 

Held, That such acts and practices, under the circumstances set forth, violated 
subsec. (d) of Sec. 2 of the Clayton Act, as amended by the Robinson-Patman 
Act: and 

Where said corporation, in furnishing and sometimes selling cabinet fixtures in 
different sizes, designed for the display of its greeting cards in retail stores 
and priced at from about $50 to $150 each— 

(b) Discriminated in favor of some and against other purchasers of its products 
in that it contracted to furnish or furnished said display cabinets to some 
purchasers at no charge, without offering to furnish or otherwise according 
such cabinets without charge to all other competing purchasers, to which 
it only offered or sold the same at prices above set forth; 
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(¢) Contracted to furnish or furnished said display cabinets to purchasers at no 
charge in amounts (based upon its prices) not determined by any percentage, 
and not equal to the same percentage, of dollar volume of purchases or of 
any other measurable base without offering to furnish such cabinets on the 
same basis to all competing purchasers; and 

(d) Accorded to some purchasers a “return-for-credit” service consisting of 
accepting from them the return, for credit of the entire purchase price, of 
certain Sseasonable greeting cards which remained unsold after the season 
for which they were designed, which was of substantial value, without 
according such service to all other competing purchasers: 

Held, That such acts and practices, under the circumstances set forth, violated 
subsec. (e) of Sec. 2 of the Clayton Act, as amended by the Robinson-Patman 
Act: and 

Where said corporation, with the effect of interfering with the resale at retail 
of merchandise bearing the trade names or trade-marks of competitors— 

(a) Offered to buy, and bought and took over, stocks of greeting cards sold 
and distributed by competitors to retail sellers; 

(6) Agreed and arranged with retail sellers to junk and destroy stocks of com- 
petitors’ cards distributed to them; and to remove competitors’ stock from 
normal channels of distribution; 

(c) Agreed and arranged with retailers to take over and remount competitors’ 
cards, so as to obscure, and make difficult the identification of, competitors’ 
trade-marks and trade names, and ‘to return to such sellers ‘competitors’ 
cards after identification had been thus obscured ; and 

(ad) Arranged, and acted to have its representatives make arrangements of, 
displays of greeting cards in retail stores in such way that competitors’ 
cards were displayed as if they were its own products ; 

With a dangerous tendency unduly to restrain and eliminate competition be- 
tween and among it and its competitors in the sale of such ecards in 
commerce: ' 

Held, That such acts, practices, and methods constituted unfair methods of 
competition in commerce and unfair acts and practices therein. 


Before Ur. Abner E. Lipscomb, hearing examiner. 
Mr. T. Harold Scott and Myr. Floyd O. Collins for the Commission. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
corporation named as the respondent in the caption hereof, and here- 
inafter more particularly designated and described, has violated the 
provisions of subsection (d) and subsection (e) of section 2 of the 
Clayton Act as amended by the Robinson-Patman Act, approved 
June 19, 1936 (U.S. C. Title 15, sec. 15), and provisions of the Fed- 
eral Trade Commission Act (15 U.S. C. A. sec. 45), hereby issues its 
complaint, stating its charges with respect thereto as follows: 
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Paragrapn 1. Respondent, American Greetings Corporation, is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Ohio, with its office and principal 
place of business located at 1300 W. 78th Street, Cleveland, Ohio. 
From 1944, the year of its incorporation, until 1951 respondent’s 
name was American Greeting Publishers, Inc., and from 1951 until 
February 19, 1952, respondent’s name was American Greetings, Inc. 

Par. 2. From 1944 to the present time, which is the period covered 
by the allegations of this complaint, respondent has been engaged in 
the business of manufacturing and selling greeting cards appropriate 
for°‘use on many occasions (Christmas, Easter, birthdays, anniver- 
saries, weddings, funerals, etc.) together with related products such 
as paper and ribbons for wrapping gifts. It is one of the three or 
four largest firms engaged in that business in the United States. 

Respondent manufactures its products, or most of them, at its plant 
located in Cleveland, Ohio, and sells such products to over 40,000 
retailer customers or purchasers located in the United States and in 
other places subject to the jurisdiction of the United States for resale 
within such places to consumers. 

Substantially all of such customers or purchasers are either inde- 
pendent single-unit drug stores, chain drug store organizations, or 
limited price variety stores. Two or more of such customers or pur- 
chasers are located in each of a large number of different towns, cities 
and other trading areas, and such customers or purchasers when so 
located are in competition with each other in offering for resale and 
reselling respondent’s products. 

Respondent now produces and sells approximately 10 percent of 
all greeting cards used and sold in the United States. It has cus- 
tomers throughout the United States and in practically all cities 
therein with a population of 5,000 or more. It has grown with ac- 
celeration in recent years. During the period of that growth it has 
acquired and secured such additional customers and accounts so that 
it now has 50 percent or more in number of all retail drugstore ac- 
counts in this country, both chain and independent, and 50 percent 
or more of the volume of greeting cards sold to such accounts. It 
also has as customers approximately 50 percent in number of the 
syndicated five-and-ten cent variety stores engaged in the purchase 
and sale of greeting cards. To that number of customers it sells a 


substantial part of the total volume of greeting cards purchased by 
them. 
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Par. 3. In the course and conduct of its business, respondent engaged 
in commerce, as commerce is defined in the Clayton Act as amended, 
having shipped its products or caused them to be transported from 
Ohio to such customers or purchasers located in the same and in the 
other States of the United States and in other places subject to the 
jurisdiction of the United States. 

Par. 4. In the course and conduct of its business in commerce, 
respondent paid or contracted for the payment of something of value 
to or for the benefit of some of its customers as compensation or 
in consideration for services or facilities furnished by or through 
such customers in connection with their offering for resale or re- 
sale of products sold to them by respondent, and such payments 
were not available from respondent on proportionally equal terms 
to all other of its customers competing in the distribution of its 
products. 

Par. 5. Included among and illustrative of the payments alleged 
in Paragraph 4 were credits and sums of money, by way of discounts, 
allowances, rebates and otherwise, as compensation or in considera- 
tion for general promotional services or facilities in connection with 
offering for resale and reselling greeting cards, including displays 
and advertising in various forms. Such payments are hereinafter 
sometimes referred to as promotional allowances. 

Promotional allowances were not available on proportionally equal 
terms to all of respondent’s customers competing in the distribution 
of its greeting cards, as alleged in Paragraph 4, in that: 

(1) Respondent paid or contracted to pay promotional allowances 
to some competing customers, and respondent did not offer to pay 
or otherwise make available promotional allowances to all other com- 
peting customers. 

(2) Respondent paid or contracted to pay promotional allowances 
to competing customers in amounts equal to and determined by dif- 
ferent percentages of dollar volume of purchasers, and respondent 
did not offer to pay or otherwise make available promotional allow- 
ances in amounts equal to the largest of such percentages to all of 
such competing customers. 

(3) Respondent paid or contracted to pay promotional allowances 
to competing customers in amounts not determined by any percentage, 
and not equal to the same percentage, of dollar volume of purchases 
or of any other measurable base; and respondent did not offer to pay 
or otherwise make available promotional allowances to all of such 
competing customers in amounts equal to and determined by the same 
percentage of dollar volume of purchases or of any other measurable 


base. 
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Par. 6. The acts and practices of respondent as alleged above in 
Count I violates subsection (d) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act (U.S. C. Title 15, sec. 13). 


Count IT 


Paracraru 1. The allegations of this paragraph are the same as the 
allegations made in Paragraphs 1, 2, and 3 of Count I. 

Par. 2. In the course and conduct of its business in commerce, 
respondent discriminated in favor of some purchasers against other 
purchasers of its products bought for resale by contracting to fur- 
nish, furnishing, or contributing to the furnishing of services or 
facilities connected with the handling, resale, or offer for resale of 
such products so purchased upon terms not accorded to all competing 
purchasers on proportionally equal terms. 

Par. 3. Included among and illustrative of the services or facilities 
alleged in Paragraph 2 were fixtures especially designed for use in 
retail stores to display and offer for resale greeting cards purchased 
from respondent, hereinafter sometimes referred to as display 
cabinets. Display cabinets are of several sizes and are priced and 
sometimes sold by respondent at from about $50 to about $150 each, 
depending upon size. 

Display cabinets were not accorded on proportionally equal terms 
to all of respondent’s purchasers competing in the distribution of its 
greeting cards, as alleged in Paragraph 2, in that: 

(1) Respondent contracted to furnish or furnish display cabinets 
to some competing purchasers without charge, and respondent did 
not offer to furnish or otherwise accord display cabinets without 
charge to all other of such competing purchasers but only offered 
to sell or sold display cabinets to such other competing purchasers at 
prices ranging from about $50 to about $150 each. 

(2) Respondent contracted to furnish or furnished display cabinets 
to competing purchasers without charge in amounts (based upon 
respondent’s prices) not determined by any percentage, and not equal 
to the same percentage, of dollar volume of purchases or of any 
other measurable base; and respondent did not offer to furnish or 
otherwise accord display cabinets without charge to all of such 
competing purchasers in amounts (based upon respondent’s prices) 
equal to and determined by the same percentage of volume of pur- 
chases or of any other measurable base. 

Par. 4, Also included among and illustrative of the services or 
facilities alleged in Paragraph 2 was a return-for-credit service. 
This service consists of accepting from purchasers the return for 
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credit of the entire purchase price of certain seasonal greeting cards 
(such as, for example, Christmas cards) which remain unsold after 
the season for which they are designed to be used. Such return-for- 
credit service is of substantial value to purchasers in that, among 
other things, it relieves them of the inconvenience and expense of 
storing such cards until they are again seasonal and releases their 
capital for other uses. 

The return-for-credit service was not accorded on proportionally 
equal terms to all of respondent’s purchasers competing in the distri- 
bution of certain of its seasonal greeting cards in that respondent con- 
tracted to furnish or furnished it to some of such competing purchas- 
ers and did not offer to furnish or otherwise accord it to all other 
such competing purchasers. 

Par. 5. The acts and practices of respondent as alleged above in 
Count ITI violate subsection (e) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act (U.S. C. Title 15, sec. 18). 


Count IIT 


Paracrapu 1. The allegations of Paragraphs 1 and 2 of Count I 
of this complaint are hereby adopted and incorporated herein by ref- 
erences and made a part of this Count III the same as if they were 
repeated here verbatim. 

Part 2. In the course and conduct of its business, respondent en- 
gaged in commerce, as commerce is defined in the Federal Trade Com- 
mission Act as amended, having shipped its products or caused them 
to be transported from Ohio to such customers or purchasers located 
in the same and in the other States of the United States and in other 
places subject to the jurisdiction of the United States. 

Par. 8. Except to the extent that competition has been hindered, 
frustrated and lessened as set forth in this complaint, respondent has 
been and is in substantial competition with other corporations and 
individuals, firms and partnerships, engaged in the sale and distri- 
bution of greeting cards in commerce as that term is defined in the 
Federal Trade Commission Act. 

Par. 4. For more than six years last past, and continuing to the 
present time, in the course and conduct of said business respondent 
in attempting to sell and in the sale and distribution of said products 
in interstate commerce has used, engaged in, done and performed, 
among others, the following acts, practices and methods with the 
effect of interfering with the resale at retail of merchandise bearing 
the trade names and trade marks of competitors: 
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(1) Offered to buy and bought and took over stocks of greeting 
eards sold and distributed by competitors to retail sellers ; 

(2) Agreed and arranged with retail sellers to junk and de- 
stroy stocks of greeting cards distributed to such retail sellers by 
competitors ; 

(3) Agreed and arranged with retail sellers to remove from normal 
channels of distribution stocks of greeting cards distributed to such 
retail sellers by competitors ; 

(4) Agreed and arranged with retail sellers of greeting cards dis- 
tributed to such retail sellers by competitors to take over and remount, 
so as to obscure and to make difficult the identification of trade marks 
and trade names of competitors; 

(5) Acted to return, through interstate commerce to retail sellers, 
greeting cards produced by competitors after identification had been 
obscured and otherwise made difficult through various ways and 
means, including those specified in the immediately preceding 
subparagraph ; 

(6) Arranged and acted to have its salesmen and its other repre- 
sentatives make arrangements of displays of greeting cards in stores 
of retail sellers in such way that greeting cards produced by its com- 
petitors were displayed as if they were products of said respondent. 

Par. 5. The above alleged acts, practices and methods of the re- 
spondent, all and singularly, have a dangerous tendency unduly to 
restrain, hinder, suppress and eliminate competition between and 
among respondent and its competitors in the sale and distribution 
of greeting cards in commerce within the meaning of the Federal 
Trade Commission Act, and constitute unfair methods of competition 
and unfair acts and practices in commerce within the intent and. 
meaning of section 5 of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated October 23, 1952, 
the initial decision in the instant matter of hearing examiner Abner 
EK. Lipscomb, as set out as follows, became on that date the decision 
of the Commission. 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Clayton Act as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936, the Federal Trade Commission, on May 8, 1952, 
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issued and subsequently served its complaint in this proceeding upon | 
American Greetings Corporation, a corporation, charging it with 
violation of subsections (d) and (e) of section 2 of the Clayton Act 
as amended by the Robinson-Patman Act, and section 5 of the Federal 
Trade Commission Act. Said corporation failed to file an answer to 
the complaint herein. In accordance with due notice, a hearing was 
held on July 7, 1952, in Washington, D. C., before the above-named 
hearing examiner, theretofore duly designated by the Commission. 
At such hearing said corporation failed to appear or to show cause 
why the order contained in the notice accompanying the complaint 
should not be issued; and counsel supporting the complaint offered 
proof of due service thereof and rested his case. Accordingly, pur- 
suant to the provisions of the notice accompanying the complaint, the 
hearing examiner finds the facts to be as alleged in the complaint, 
and issues the order contained in such notice. 


FINDINGS AS TO THE FACTS 
Count I 


Paragrapy 1. Respondent, American Greetings Corporation, is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Ohio, with its office and principal 
place of business located at 1300 W. 78th Street, Cleveland, Ohio. 
From 1944, the year of its incorporation, until 1951, respondent’s 
name was American Greeting Publishers, Inc., and from 1951 until 
February 19, 1952, respondent’s name was American Greetings, Inc. 

Par. 2. From 1944 to the present time, which is the period 
covered by the allegations of the complaint herein, respondent has 
been engaged in the business of manufacturing and selling greeting 
cards appropriate for use on many occasions (Christmas, Easter, 
birthdays, anniversaries, weddings, funerals, etc.) together with re- 
lated products such as paper and ribbons for wrapping gifts. Itis one 
of the three or four largest firms engaged in that business in the United 
States. 

Respondent manufactures its products, or most of them, at its 
plant located in Cleveland, Ohio, and sells such products to over 
40,000 retailer customers or purchasers located in the United States 
and in other places subject to the jurisdiction of the United States 
for resale within such places to consumers. 

Substantially all of such customers or purchasers are either inde- 
pendent single-unit drug stores, chain drug store organizations, or 
limited price variety stores. Two or more of such customers or 
purchasers are located in each of a large number of different towns, 
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cities and other trading areas, and such customers or purchasers when 
so located are in competition with each other in offering for resale 
and reselling respondent’s products. 

Respondent now produces and sells approximately 10 percent of all 
greeting cards used and sold in the United States. It has customers 
throughout the United States and in practically all cities therein 
with a population of 5,000 or more. It has grown with acceleration 
in recent years. During the period of that growth it has acquired 
and secured such additional customers and accounts so that it now 
has 50 percent or more in number of all retail drugstore accounts in 
this country, both chain and independent, and 50 percent or more of 
the volume of greeting cards sold to such accounts. It also has as 
customers approximately 50 percent in number of the syndicated 
five-and-ten-cent variety stores engaged in the purchase and sale of 
greeting cards. To that number of customers it sells a substantial 
part of the total volume of greeting cards purchased by them. 

Par. 38. In the course and conduct of its business, respondent 
engaged in commerce, as “commerce” is defined in the Clayton Act 
as amended, having shipped its products or caused*them to be trans- 
ported from Ohio to such customers or purchasers located in the same 
and in other States of the United States and in other places subject 
to the jurisdiction of the United States. 

Par. 4. In the course and conduct of its business in commerce, 
respondent paid or contracted for the payment of something of value 
to or for the benefit of some of its customers as compensation or. in 
consideration for services or facilities furnished by or through such 
customers in connection with their offering for resale or resale of 
products sold to them by respondent, and such payments were not 
available from respondent on proportionally equal terms to all other 
of its customers competing in the distribution of its products. 

Par. 5. Included among and illustrative of the payments found 
in Paragraph Four, supra, were credits and sums of money, by way 
of discounts, allowances, rebates and otherwise, as compensation or 
in consideration for general promotional services or facilities in con- 
nection with offering for resale and reselling greeting cards, including 
displays and advertising in various forms. Such payments are here- 
inafter sometimes referred to as promotional allowances. 

Promotional allowances were not available on proportionally equal 
terms to all of respondent’s customers competing in the distribution 
of its greeting cards, in that: 

(1) Respondent paid or contracted to pay promotional allowances 
to some competing customers, and did not offer to pay or otherwise 
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make available promotional allowances to all other competing cus- 
tomers. 

(2) Respondent paid or contracted to pay promotional allowances 
to competing customers in amounts equal to and determined by dif- 
ferent percentages of dollar volume of purchasers, and did not offer 
to pay or otherwise make available promotional allowances in amounts 
equal to the largest of such percentages to all of such competing 
customers. 

(3) Respondent paid or contracted to pay promotional allowances 
to competing customers in amounts not determined by any percentage, 
and not equal to the same percentage, of dollar volume of purchases or 
of any other measurable base; and respondent did not offer to pay or 
otherwise make available promotional allowances to all of such com- 
peting customers in amounts equal to and determined by the same 
percentage of dollar volume of purchases or of any other measurable 
base. 

Par. 6. The acts and practices of respondent, as found in Count I, 
supra, violate subsection (d) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act (U.S. C. Title 15, sec. 13). 


Count IT 


Paracrarnu 1. The facts found in this paragraph are the same as 
those found in Paragraphs One, Two, and Three of Count, I, supra. 

Par. 2, In the course and conduct of its business in commerce, re- 
spondent discriminated in favor of some purchasers against other 
purchasers of its products bought for resale by contracting to furnish, 
furnishing, or contributing to the furnishing of services or facilities 
connected with the handling, resale, or offer for resale of such prod- 
ucts so purchased upon terms not accorded to all competing purchasers 
on proportionally equal terms. 

Par. 3. Included among and illustrative of the services or facili- 
ties found in Paragraph Two, swpra, were fixtures especially designed 
for use in retail stores to display and offer for resale greeting cards 
purchased from respondent, hereinafter sometimes referred to as dis- 
play cabinets. Display cabinets are of several sizes and are priced and 
sometimes sold by respondent at from about $50 to about $150 each, 
depending upon size. 

Display cabinets were not accorded on proportionally equal terms 
to all of respondent’s purchasers competing in the distribution of its 
greeting cards, in that: 

(1) Respondent contracted to furnish or furnished display cabi- 
nets to some competing purchasers without charge, and did not offer 
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to furnish or otherwise accord display cabinets without charge to all 
other of such competing purchasers, but only offered to sell or sold 
display cabinets to such other competing purchasers at prices ranging 
from about $50 to about $150 each. 

(2) Respondent contracted to furnish or furnished display cabinets 
to cqmpeting purchasers without charge in amounts (based upon 
respondent’s prices) not determined by any percentage, and not equal 
to the same percentage, of dollar volume of purchases or of any other 
measurable base; and respondent did not offer to furnish or otherwise 
accord display cabinets without charge to all of such competing pur- 
chasers in amounts (based upon respondent’s prices) equal to and de- 
termined by the same percentage of volume of purchases or of any 
other measurable base. 

Par. 4. Also included among and illustrative of the services or 
facilities found in Paragraph Two, supra, was a return-for-credit 
service. This service consists of accepting from purchasers the re- 
turn for credit of the entire purchase price of certain seasonal greet- 
ing cards (such as, for example, Christmas cards) which remain 
unsold after the season for which they are designed to be used. Such 
return-for-credit service is of substantial value to purchasers in that, 
among other things, it relieves them of the inconvenience and expense 
of storing such cards until they are again seasonal, and releases their 
capital for other uses. 

The return-for-credit service was not accorded on proportionally 
equal terms to all of respondent’s purchasers competing in the dis- 
tribution of certain of its seasonal greeting cards in that respondent 
contracted to furnish or furnished it to some of such competing pur- 
chasers and did not offer to furnish or otherwise accord it to all other 
of such competing purchasers. 

Par. 5. The acts and practices of respondent, as found in Count IT, 
supra, violates subsection (e) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act (U.S. C. Title 15, sec. 13). 


Count ITT 


Paracrary 1. The facts found in Paragraphs One and Two of 
Count I, supra, are hereby incorporated herein by reference and made 
a part of this Count ITI the same as if they were repeated here 
verbatim. 

Par. 2. In the course and conduct of its business, respondent en- 
gaged in comerce, as “commerce” is defined in the Federal Trade 
Commission Act as amended, having shipped its products or caused 
them to be transported from the State of Ohio to such customers or 
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purchasers located in the same and in other States of the United States 
and in other places subject to the jurisdiction of the United States. 

Par. 3. Except to the extent that competition has been hindered, 
frustrated and lessened, as herein found, respondent has been and is in 
substantial competition with other corporations and individuals, firms 
and partnerships, engaged in the sale and distribution of greeting 
cards in commerce as that term is defined in the Federal Trade Com- 
mission Act. 

Par. 4. For more than six years last past, and continuing to the 
present time, in the course and conduct of said business, respondent, 
in attempting to sell and in the sale and distribution of said products 
in interstate commerce, has used, engaged in, done and performed, 
among others, the following acts, practices and methods with the 
effect of interfering with the resale at retail of merchandise bearing 
the trade names and trade marks of competitors: 

(1) Offered to buy and bought and took over stocks of greeting 
cards sold and distributed by competitors to retail sellers; 

(2) Agreed and arranged with retail sellers to junk and destroy 
stocks of greeting cards distributed to such retail sellers by com- 
petitors; 

(3) Agreed and arranged with retail sellers to remove from nor- 
mal channels of distribution stocks of greeting cards distributed to 
such retail sellers by competitors ; 

(4) Agreed and arranged with retail sellers of greeting cards dis- 
tributed to such retail sellers by competitors to take over and re- 
mount, so as to obscure and to make difficult the identification of trade 
marks and trade names of competitors ; 

(5) Acted to return, through interstate commerce to retail sellers, 
greeting cards produced by competitors after identification had been 
obscured and otherwise made difficult through various ways and 
means, including those specified in the immediately preceding sub- 
paragraph ; 

(6) Arranged and acted to have its salesmen and its other repre- 
sentatives make arrangements of displays of greeting cards in stores 
of retail sellers in such way that greeting cards produced by its 
competitors were displayed as if they were products of respondent. 

Par. 5. The acts, practices and methods of the respondent, as 
herein found, all and singularly, have a dangerous tendency unduly 
to restrain, hinder, suppress and eliminate competition between and 
among respondent and its competitors in the sale and distribution of 
greeting cards in commerce within the meaning of the Federal Trade 
Commission Act, and constitute unfair methods of competition and 
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unfair acts and practices in commerce within the intent and meaning 
of section 5 of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent, American Greetings Corporation, a 
corporation, its officers, employees, agents, and representatives, di- 
rectly or through any corporate or other device, in or in connection 
with the sale of greeting cards, or of any other related products such 
as paper and ribbons for wrapping gifts, in commerce, as commerce is 
defined in the aforesaid Clayton Act as amended, do forthwith cease 
and desist from: 

I 


A. Making or contracting to make any payment to or for the benefit 
of any customer unless a payment is offered to be made or otherwise 
made available to each of all other competing customers. 

B. Making or contracting to make, to or for the benefit of compet- 
ing customers, any payments in amounts which are not determined 
by a percentage of dollar volume of purchases or of some other 
measurable base. 

C. Making or contracting to make, to or for the benefit of any 
customer, any payment in an amount equal to and determined by 
any percentage of dollar volume of purchases or of any other measur- 
able base unless such a payment in an amount equal to and deter- 
mined by the same percentage of dollar volume or of such other 
measurable base, as the case may be, is offered to be made or otherwise 
made available to each of all other competing customers. 

D. Making or contracting to make, to or for the benefit of any cus- 
tomer, any payment unless such a payment is made available on 
proportionally equal terms to each of all other competing customers. 

As used in Part I of this Order, “payment” means the payment of 
anything of value as compensation or in consideration for any services 
or facilities furnished by or through any customer of respondent in 
connection with his handling, offering for resale, or resale of products 
sold to him by respondent. 


II 


A. Discriminating between or among competing purchasers by 
furnishing any service or facility to any of them unless a service or 
facility is offered to be furnished or otherwise accorded to each of 
all of the others. 

B. Discriminating between or among competing purchasers by fur- 
nishing any service or facility without charge to any of them unless 
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a service or facility is offered to be furnished or otherwise accorded 
without charge to each of all of the others. 

C. Discriminating between or among competing purchasers by fur- 
nishing them any service or facility in amounts which are not deter- 
mined by a percentage of dollar volume of purchases or of some other 
measurable base. 

D. Discriminating between or among competing purchasers by 
furnishing any service or facility to any of them in amounts equal 
to and determined by any percentage of dollar volume of purchases 
or of any other measurable base unless such service or facility in an 
amount equal to and determined by the same percentage of dollar 
volume of purchases or of such other measurable base, as the case may 
be, is offered to be furnished or otherwise made available to each of 
all of the others. 

KE. Discriminating between or among competing purchasers by fur- 
nishing any service or facility to them upon terms not accorded to 
all of them on proportionally equal terms. 

As used in Part IT of this Order: : 

1. “Service or facility” means any services or facilities connected 
with the handling, offering for resale, or resale of respondent’s prod- 
ucts by purchasers who bought them from respondent for resale. 

2. “Furnishing” means furnishing, contracting to furnish, or con- 
tributing to furnishing. 

LEE 


Provided, That in any proceeding in which respondent is charged 
with having violated this order nothing herein contained shall pre- 
vent respondent from defending against such charges by showing: 

A. That at or about the same time respondent offered to furnish 
to each of its customers who compete in the resale of its products a 
promotional service, facility, or payment ; 

B. That the service, facility, or payment which respondent offered 
to furnish to each customer was, under reasonable terms and condi- 
tions, usable by him and suitable to his facilities and business; 

C. That respondent did not refuse to offer to furnish to any cus- 
tomer any kind of service, facility, or payment so usable by and suit- 
able to such customer if respondent offered to furnish a service, facility, 
or payment of that kind to any other customer ; 

D. That the services, facilities, or payments which respondent. 
offered to furnish were of a cost value equal to a uniform percentage 
of the sales (or purchases) of respondent’s products by each customer 
during a specified and identical period of time ; 
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E. That respondent promptly informed all competing customers 
of the kind and amount of the service, facility, or payment which it 
offered to furnish to each customer and the terms and conditions of 
the offer ; 

F. That, if such an offer to any customer was conditioned upon 
such customer furnishing some reciprocal service, facility, or pay- 
ment, (1) such offers to all competing customers were also so con- 
ditioned, (2) the reciprocal service, facility, or payment required to 
be furnished by each customer was, under reasonable terms and condi- 
tions, available from such customer and suitable to his facilities and 
business, (3) respondent did not refuse to condition such offer to any 
customer upon the furnishing of any kind of reciprocal service, facil- 
ity, or payment so available from and suitable to such customer if 
such offer by respondent to any other customer was conditioned upon 
the furnishing of that kind of reciprocal service, facility, or payment, 
and (4) there was an equality of ratio among all customers as to the 
measurable cost of the service, facility, or payment offered to be fur- 
nished by respondent and the reciprocal service, facility, or payment 
required to be furnished by the customer; and 

G. That, after taking every reasonable precaution to see that each 
of all competing customers to whom respondent furnished any service, 
facility, or payment had complied with every requirement of the terms 
and conditions of respondent’s offer, respondent ceased to furnish any 
service, facility, or payment to any and all of such customers as to 
whom respondent knew, or had reason to believe, had not so complied. 

It is further ordered, That respondent, American Greetings Corpo- 
ration, a corporation, its officers, employees, agents and representatives, 
directly or through any corporate or other device, in or in connection 
with the sale of greeting cards or of any other related products, such 
as paper and ribbons for wrapping gifts, in commerce, as “commerce” 
is defined in the aforesaid Federal Trade Commission Act as amended, 
do forthwith cease and desist from: 

A. Offering to buy or buying and taking over stocks of greeting 
cards sold and distributed by competitors to retail sellers; 

B. Agréeing or arranging with retail sellers to junk and destroy 
stocks of greeting cards distributed to such retail sellers by 
competitors ; 

C. Agreeing or arranging with retail sellers to remove from normal 
channels of distribution stocks of greeting cards distributed to such 
retail sellers by competitors; 

D. Agreeing or arranging with retail sellers of greeting cards dis- 
tributed to such retail sellers by competitors to take over and remount 
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so as to obscure and to make difficult the identification of trade-marks 
and trade names of competitors; 

EK. Acting to return, through interstate commerce, to retail sellers, 
greeting cards produced by competitors after identification has been 
obscured and otherwise made difficult through various ways and 
means, including those specified in the immediately preceding sub- 
paragraph; and 

F, Arranging or acting to have its salesmen and its other repre- 
sentatives make arrangements of displays of greeting cards in stores 
of retail sellers in such way that greeting cards produced by its com- 
petitors are displayed as if they were products of respondent. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
he has complied with the order to cease and desist [as required by said 
declaratory decision and order of October 23, 1952]. 
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In THE MarTrTerR OF 
CHESTER BURR RENNER TRADING AS HOME ARTS 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5954. Complaint, Feb. 12, 1952—Decision, Nov. 4, 1952 


Where an individual engaged in the sale of colored, conyex enlargements of 
photographs and of frames and glass therefor, mostly to housewives, through 
sales agents who solicited orders, followed by “proof passers” who, exhibit- 
ing the enlargement in black and white, inquired as to the customer’s wishes. 
as to colors and, mentioning the matter for the first time, sought to sell the 
customer the much more costly frame and glass— 

(a) Falsely represented through his sales agents that he was offering colored 
enlargements of the customer’s photographs or snapshots for a “special” 
or “reduced” price, or at “cost of production”; and 

(6) Similarly represented such prices were available to the customer who drew 
by chance from a number of envelopes containing slips of paper a so-called 
“lucky envelope” ; j 

The facts being the $3.98 charged for the colored enlargement was his regular 
price; practically all purchasers drew a “lucky envelope” and all might 
purchase a colored enlargement at the price quoted; and the procedure was 
merely a scheme to get entry into homes of prospective customers and 
facilitate sales; 

(c) In many instances exhibited framed colored pictures as illustrative of his 
work and stated that any enlargement ordered would be of the same quality 
as the sample; notwithstanding the fact the enlargements were frequently 
inferior to the samples thus exhibited; 

(d) Failed properly to disclose to customers prior to the sale of the product 
and the collection of a part or all of the price, that the enlargements were 
of a “convexed” shape, through the word’s inclusion on the subsequently 
given certificates ; 

With the result that purchasers were led into the erroneous belief that such 
enlargements were suitable for framing in the conventional type frame and 
of inducing their orders in such belief; and 

(e) Represented through said “proof passer’? who later called on the customer 
that because of the picture’s convex shape an ordinary frame would not fit, 
that the picture would not look right or would crack if a frame of the special 
type sold by him was not ordered, and that the picture was baked, sealed or 
pressed therein in a special way, with specially constructed non-breakable 
glass; 

The facts being the pictures were placed in the frames in a conventional manner, 
with ordinary breakable glass; and the entire scheme was a form of bait 
merchindising which had for its purpose the sale of frames and glasses 
therefor from which said individual made a substantial profit, rather than 


— 


HOME ARTS 457 
456) 7: Complaint 


_ the sale of the enlargements from which he made little if any profit; and 
was intended to and did mislead the purchaser and force him to buy some- 
thing which he did not originally intend to do; 

With effect of misleading and deceiving the purchasing public as to the nature 
of the original offer and the quality, value, and usual selling price of the 
enlargements, and of unfairly placing purchasers in the position where they 
felt obliged to purchase frames and glasses from him; and of causing a sub- 
stantial number thereof to purchase substantial quantities of such products. 

Held, That such acts and practices, under the circumstances set forth, constituted 
unfair and deceptive acts and practices in commerce. 


As respects certain additional charges in the complaint, namely, that the enlarge- 
ments were not painted in oil but that the color was applied by an air brush, 
and that the receipt or certificate which so stated was not delivered or shown 
to the customer until all or part of the purchase price had been paid; and 
that the so-called “artist” who approached the prospective customer was 
only another one of respondent’s agents known as a “proof passer”: such 
charges were not sustained in the record by reliable, probative and sub- 
stantial evidence. 


Before Ur. John Lewis, hearing examiner. 
Mr. Jesse D. Kash for the Commission. 
Griswold, Leeper, Miller & Corry, of Cleveland, Ohio for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Chester Burr Renner, 
individually and trading as Home Arts, hereinafter referred to as 
respondent, has violated the provisions of said Act, and it appearing 
to the.Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrary 1. Respondent Chester Burr Renner is an individual 
trading as Home Arts, with his principal office and place of business 
located at 14123 St. James Avenue, Cleveland, Ohio. 

Par. 2. Respondent is now, and for more than one year last past 
has been, engaged in the solicitation for sale and the sale and distribu- 
tion of colored enlargements of photographs and frames and glasses 
therefor. Respondent has caused his said products, when sold, to be 
transported from the State of Ohio to purchasers thereof located in 
various other States of the United States and has maintained a course 
of trade in said products, in commerce, between and among the various 
States of the United States. His volume of business in such com- 
merce is and has been substantial. 
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Par. 3. Respondent’s products are sold by means of house-to-house 
solicitation and he has adopted and put into use a sales plan or method 
as follows: 

(a) Respondent and his duly authorized agents, when calling upon 
prospective purchasers, state that, in conjunction with an advertising 
campaign which they are conducting in the neighborhood, they are 
offering oil painted enlargements of photographs for the special or 
reduced price of $3.98 and inquire if the prospective customer does 
not have a photograph which he or she wishes to have enlarged and 
colored. On many occasions respondent and his sales agents have 
represented that the company, in furtherance of its advertising cam- 
paign, is conducting a “lucky draw” and induce the customer to take 
a chance by drawing from a number of envelopes a so-called “lucky 
envelope.” Respondent and his sales agents represent that the cus- 
tomer who is fortunate enough to draw the “lucky envelope” is to 
receive an oil painted portrait of any photograph “free,” except for 
the incidental sum of $3.98, which is stated to be the cost of production. 

In some instances respondent and his agents have exhibited enlarged 
colored pictures as illustrative of the type of work -done and have 
stated that if an enlargement is purchased it will be of the same quality 
as the samples exhibited. If a purchase is made a part or all of the 
purchase price is collected and a receipt or certificate given. Respond- 
ent and his agents state that another agent, referred to as an “artist,” 
will call in a short time with the enlargement to obtain information 
as to the colors which the customer desires to be used. At the con- 
clusion of a sale, a certificate, in the followimg form, is presented to 
the customer : 

This Certificate 


ENCES BCarer 2. == a 
to one 10 x 16 Convexed 


NATURAL FINISHED PORTRAIT (Not Oil) 
(without frame) for cost of production, $3.98 


Groups One Dollar Extra for Each Additional Head 


In a few days, the Proof of your Portrait will be shown at your home and 
the cost of production must then be paid. 


YOU ARE NOT OBLIGED TO ORDER FRAME 
READ THIS CONTRACT 


This Portrait is Made by the Artist 
Over A Print With an Air Brush 


We only ask that you appreciate this work and be kind enough to display it 
and recommend it at its true worth and not at the amount you expended for it. 


All photographs returned with finished work 
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(b) Subsequently, respondent or his agents call upon the customers, 
exhibit the enlargement, collect the balance due, and inquire as to the 
desire of the customers with respect to colors. At this point and for 
the first time respondent or his agent mention a frame and glass for 
the enlargement stating that if the enlargement is not framed it will 
become discolored, faded, cracked and worthless and call to the at- 
tention of the customers for the first time that the enlargement is 
convex in shape, point out that it will not fit into a regular frame 
provided with regular flat glass and state that a frame and glass into 
which it will fit can be purchased only from correspondent as such 
frames and glasses are not available at stores. At this time respondent 
and his agents represent further that it is necessary to purchase a 
frame with a convex glass for the reason that the enlargement is baked 
into the frame and further represent that the glass is of special con- 
struction and unbreakable. Respondents and their agents at this time 
exhibit sample framed colored enlargements and state that the colored 
enlargements and frame will be of the same quality as those exhibited. 

(c) If a frame is ordered a part or all of the purchase price is 
collected and afterward the framed colored enlargement is delivered 
and the balance due, if any, collected. 

Par. 4. The sales plan, as above outlined, used by respondents and 
the statements and representations made by them and their authorized 
agents in connection therewith, constitute misleading and deceptive 
acts and practices in the following particulars: The price of $3.98 
charged for the colored enlargement is not the cost of production nor 
a special or reduced price but is the regular and usual price charged 
for the merchandise; said so-called “lucky envelope” gives the holder 
thereof no advantage in price whatsoever, for practically all pur- 
chasers draw a “lucky envelope” and all purchasers may purchase 
said “paintings” or “portraits” at the price quoted by respondent in 
making the so-called “special introductory and advertising offer.” 
In truth and in fact, said procedure is merely a sales scheme employed 
to gain entry into the home of the prospective customers and to secure 
from the customer a photograph or snapshot, and thus more easily 
facilitate the sale thereafter of a picture and frame; the enlargements 
_ are not painted in oil but the color is applied by an air brush and 
while the receipt of certificate so states, it is not delivered or shown 
to the customer until all or a part of the purchase price has been paid; 
the so-called “artist” who approaches the customer on the second visit 
is merely another of respondent’s agents known as a “proof passer”; 
frequently the enlargements are greatly inferior in quality to those 
exhibited as samples. 
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Respondents, by failing to disclose that the enlargements are of 
a convex shape, prior to the sale thereof and collection of a part of all 
the purchase price, lead purchasers into the erroneous belief that such 
enlargements are the usual and conventional type of enlarged photo- 
graphs, that is, having a flat surface and suitable for framing in an 
ordinary frame, and the failure to disclose such fact constitutes an 
unfair and deceptive act and practice. The enlargements are not 
baked into the frame but are merely placed in the frame in the con- 
ventional manner. The glass provided with the frames is not of 
special construction but is common glass in a convex shape and may be 
broken. 

In truth and in fact, while the public is led to believe through the 
statements and representations made by respondent and his agents 
that respondent is engaged in selling colored enlargements, the entire 
selling’scheme and plan is designed and put into operation for the sole 
purpose of selling frames and glasses therefor, in which transactions 
respondent makes a handsome profit, rather than the sale of enlarge- 
ments which sales result in an actual financial loss to respondents. 

Par. 5. The use by the respondent of the plan, acts, practices, 
methods, and representations in connection with the offering for sale 
and sale of his said products in commerce, as aforesaid, including the 
failure to reveal essential and important facts in connection therewith, 
has had and now has the tendency and capacity to and does mislead 
and deceive the purchasing public concerning the actual character and 
purpose of the original offer, including the identity of the actual 
product respondent proposes to sell and concerning the quality, value, 
and usual selling price of said enlargements and unfairly place pur- 
chasers in the position where they are required to purchase frames 
and glasses from respondents in case they wish to have the enlarge- 
ments framed, which is usually the case. The aforesaid acts and prac- 
tices lead purchasers erroneously to believe that the representations so 
made and used by the respondent and the implications arising there- 
from are true and cause a substantial number of the purchasing public 
to purchase substantial quantities of said products. 

Par. 6. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and con- . 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
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Order to File Report of Compliance,” dated November 4, 1952, the 
initial decision in the instant matter of hearing examiner John Lewis, 
as set out as follows, became on that date the decision of the Com- 
mission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 12, 1952, issued and sub- 
sequently served its complaint in this proceeding upon respondent, 
Chester Burr Renner, an individual trading as Home Arts, charging 
him with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said Act. After the issuance 
of said complaint and the filing of respondent’s answer thereto, hear- 
ings were held at which testimony and other evidence in support of 
and in opposition to the allegations of said complaint were introduced 
before the above-named hearing examiner, theretofore duly desig- 
nated by the Commission, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final consideration by said hear- 
ing examiner upon the complaint, the answer thereto, testimony and 
other evidence, and proposed findings as to the facts and conclusions 
presented by counsel, oral argument not having been requested; and 
said hearing examiner, having duly considered the record herein, finds 
that this proceeding is in the interest of the public and makes the 
following findings as to the facts, conclusion drawn therefrom, and 
order: 

FINDINGS AS TO THE FACTS 


ARAGRAPH 1. Responden nester Burr Renner, is an individua 
PB 1. Respondent, Chester Burr R ; lividual 
trading as Home Arts, with his principal office and place of business 
located at 14123 St. James Avenue, Cleveland, Ohio. 
AR. 2. Respondent is now, an mo an one year last past has 

Par. 2. Respondent ,and for more th 1 last past | 
been, engaged in the solicitation for sale and the sale and distribution 
of colored enlargements of photographs, and frames and glasses there- 
for. Respondent has caused his said products, when sold, to be trans- 
ported from the State of Ohio to purchasers thereof located in various 
other States of the United States and has maintained a course of trade 
in said products, in commerce, between and among various States of 
the United States. His volume of business in such commerce is and 
has been substantial. 

Par. 8. Respondent’s products are sold mainly through house-to- 
house solicitation by sales agents employed by respondent for such 
purpose. Most of the prospective customers are housewives. The sales 
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agents are supplied with order blanks, receipts and framed colored 
photographs purporting to be samples of work done by respondent. 
In the sale of his said products, respondent’s duly authorized repre- 
sentatives use the following sales plan or method and make the follow- 
ing representations: 

(a) Respondent’s representatives when calling upon a prospective 
customer ask whether the customer has a photograph or snapshot 
which she wishes enlarged and colored, stating on a number of occa- 
sions that respondent is offering colored enlargements for a ‘‘special” 
or “reduced” price, or at “cost of production.” Respondent’s repre- 
sentatives have also made such representations in connection with the 
use of a “draw” in the operation of which the customer is asked to 
take a chance by drawing from a number of envelopes containing slips 
of paper a so-called “lucky envelope.” It is represented that the cus- 
tomer who draws the so-called “lucky envelope” will receive a colored 
photographic enlargement of any photograph she wishes, at a “special” 
or “reduced” price, or at a “discount,” or at “cost of production.” 
The price at which such enlargement is offered is $3.98 for an enlarge- 
ment of a picture of a single individual, plus $1.00 for each additional 
person appearing on the enlargement. 

In many instances respondent’s representatives exhibit to the pros- 
pective customer framed colored pictures, some in enlarged form and 
some in miniature, as illustrative of the type of work done by re- 
spondent and state that if the customer orders an enlargement it will 
be of the same type, quality, and workmanship as the sample picture. 
If a purchase is made, the customer has the option of paying the entire 
purchase price or giving the representative a deposit on account. At 
the conclusion of the sale the customer usually receives a receipt or 
certificate in the following form: 

This Certificate 
Entitles Bearer ese sass 
to one 10 x 16 Convexed 
NATURAL FINISHED PORTRAIT (Not Oil) 
(without frame) for cost of production, $3.98 
Group One Dollar Extra for Each Additional Head 
In a few days, the Proof of your Portrait will be shown at your home and 
the cost of production must then be paid. 
YOU ARE NOT OBLIGATED TO ORDER FRAME 
READ THIS CONTRACT 
This Portrait is Made by the Artist 
Over A Print With an Air Brush 

We only ask that you appreciate this work and be kind enough to display it 

and recommend it at its true worth and not at the amount you expended for it. 
All photographs returned with finished work. 
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(b) Subsequently, another representative of respondent, known as 
a “proof passer” calls at the home of the customer, exhibiting the 
enlargement in black and white form and inquiring as to the wishes of 
the customer with respect to colors for the enlargement. At this point, 
and for the first time, the representative mentions a frame or glass 
for the enlargement. Customers are told that because of the convex 
or curved shape of the picture a special type frame is needed and that 
the ordinary frame containing flat glass will not fit it; that the picture 
will not look right or will crack if a frame of the type sold by respond- 
ent is not ordered; that the picture is baked, sealed, or pressed into 
the frame in a special way; that the glass in the frame is of a special 
construction and is nonbreakable. Many of the customers, having 
already paid for all or part of the enlargement, feel obliged to order 
a frame so as to protect the investment already made. The said frames 
are priced at from $12.50 to $22.00. Respondent’s representatives 
exhibit sample framed colored enlargements and state that the colored 
enlargement and frame, when ordered, will be of the same type as the 
sample. Ifa frame is ordered, all or part of the purchase price thereof 
is collected. At a subsequent date a frame colored enlargement is 
delivered by a delivery man who collects any balance which may be due. 

Par. 4. The sales plan used by respondent’s sales agents and repre- 
sentatives, and the statements and representations made by them, as 
above found, were and are false, misleading and deceptive in the fol- 
lowing respects: The price of $3.98 charged for the colored enlarge- 
ment is not a “special,” “reduced,” or “discounted” price but is the 
regular and usual price charged for enlargements by respondent; 
the so-called “lucky envelope” or “draw” gives the holder thereof no 
advantage in price whatsoever since practically all purchasers draw 
a “lucky envelope” and all purchasers may purchase a colored en- 
largement at the price quoted by respondent, said procedure merely 
being a sales scheme to gain entry into the home of prospective cus- 
tomers and to facilitate the sale of colored enlargments; and fre- 
quently the colored enlargements of the photographs are different 
from and inferior in quality, workmanship, and appearance to the 
samples exhibited to the customers by respondent’s representatives. 

Respondent, by failing to properly disclose that the enlargements 
are of a convex or curved shape prior to the sale of the enlargement 
and collection of part or all of the purchase price, have unfairly and 
deceptively led purchasers into the erroneous belief that such enlarge- 
ments are suitable for framing in the conventional type frame and have 
caused them to order colored enlargements based on said erroneous 
belief. Although the certificate given to the customer refers to the fact 
that the picture is “convexed,” this is not given to the customer until 
after the sale is made, is frequently overlooked by the customer, and 
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many customers do not understand the meaning of the term. The 
statements made by respondent’s representatives that the glass used in 
the frame is a special, nonbreakable glass, and that the enlargement 
is pressed or baked into the frame in a special way are false, mislead- 
ing, and deceptive in that the said glass is ordinary glass and may be 
broken, and the pictures are placed in the frame in the conventional 
manner. 

While the public is led to believe, through the statements and repre- 
sentations of respondent’s sales agents, that respondent is engaged 
primarily in selling colored enlargements and thus are induced to 
purchase such enlargements by reason of the relatively small cost 
thereof, the entire selling scheme and plan has for its prime purpose 
the selling of frames and glass therefor from which respondent makes 
a, substantial profit, rather than the sale of enlargements from which 
respondent makes little, if any, profit. The entire scheme is a form 
of bait merchandising which is primarily for the purpose of, and has 
the effect of, misleading and forcing the purchaser to buy something 
which he did not originally intend. 

Par. 5. The use by the respondent of the plan, acts, practices, 
methods, and representations in connection with the offering for sale 
and sale of his said products in commerce, as aforesaid, including the 
failure to reveal essential and important facts in connection therewith, 
has had and now has the tendency and capacity to and does mislead 
and deceive the purchasing public concerning the actual character 
and purpose of the original offer, including the identity of the actual 
product respondent proposes to sell and concerning the quality, value, , 
and usual selling price of said enlargements and unfairly places pur- 
chasers in the position where they feel obliged to purchase frames 
and glasses from respondents in case they wish to have the enlarge- 
ments framed, which is usually the case. The aforesaid acts and prac- 
tices lead purchasers erroneously to believe that the representations 
so made and used by the respondent and the implications arising 
therefrom are true and cause a substantial number of the purchasing 
public to purchase substantial quantities of said products. 

Par. 6. While the complaint contains certain additional charges, 
not mentioned above, these are not sustained in the record by reliable, 
probative and substantial evidence. 


CONCLUSION 


The aforesaid acts and practices of respondent, as hereinabove 
found, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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It is ordered, That respondent, Chester Burr Renner, individually, 
and trading as Home Arts, or trading under any other name, and his 
agents, representatives, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
and distribution in commerce, as “commerce,” is defined in the Federal 
Trade Commission Act, of respondent’s photographic enlargements 
or reproductions and of frames and glasses therefor, do forthwith 
cease and desist from: 

1. Representing, directly or by implication, that the price at which 
any of respondent’s products is offered for sale represents a special, 
reduced or discounted price, when such price is in fact the customary 
price at which said product is regularly sold. 

2. Representing, by any means or in any manner, that the respondent 
is conducting a drawing, lottery, plan, or scheme whereby a prospec- 
tive customer is given a chance to obtain any of respondent’s products 
at a special, reduced or discounted price; or that a prospective cus- 
tomer, by participating in any drawing, lottery, plan, or scheme, may 
be entitled to receive any of respondent’s products at a special, reduced 
or discounted price. 

3. Exhibiting to a prospective customer, as a sample, any photo- 
graph or picture which is not in fact representative of the pictures 
sold by respondent; or representing, directly or by implication, that 
a picture to be made and delivered will be equal in type, quality, and 
workmanship to the sample displayed to the customer, unless the 
picture thereafter delivered is in fact of the same type, quality, and 
workmanship as such sample. 

4. Concealing from, or failing to disclose to, customers at the time 
pictures are ordered that the finished picture will be so shaped and 
designed that it can ordinarily be used only in an odd-style frame 
which is sold by respondent. 

5. Representing that the glass in the picture frames which respond- 
ent sells is special or unbreakable or that the picture is baked or 
pressed into the frame in a special way, if such is not the fact. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon him of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which he has complied with the order to cease and desist [as required 
by said declaratory decision and order of November 4, 1952]. 
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In roe MatTrer or 


GEORGE ALTSTADTER TRADING AS ARGENTUM 
LABORATORIES 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5909. Complaint, July 23, 1951—Decision, Nov. 6, 1952 


There is a preference on the part of a substantial portion of the purchasing 
public for perfumes and toilet waters compounded in France over those 
compounded in the United States. 


A representation that a perfume contains pure gold has an appeal to the pur- 
chasing public because of the prestige and the intrinsic value of gold; anda 
representation that a specific perfume contains “Pure 24 Carat Gold” when 
samples analyzed by the Bureau of Standards show a content of less than 2 
thousandths of a microgram of gold per milliliter, which is less than the 
lowest concentration of gold found in sea water, is false and deceptive. 


Where an individual engaged in the compounding of perfumes and toilet waters 
and the competitive interstate sale and distribution thereof— 

(a) Represented that said products were compounded in or imported from 
France through prominently displaying in newspapers and other advertise- 
ments the words “Greetings from Paris”, together with a picture of the 
Hiffel Tower, and through use of such brand or trade names as “Parfum 
de Soir’, “Danse Apache’, ‘‘Bois de Rose’, “Jasmin Fleurage’’, “Feuille de 
Violette”, and ‘The Old French Glory” ; 

The facts being that all of his said products were compounded in the United 
States; while certain oils used therein were imported from France, all other 
materials were obtained in this country, and even those perfumes which 
contained French oils contained domestic oils also ; 

(vb) Falsely represented in his advertising that the price at which certain of his 
products were offered was a special price for a limited time only; when in 
fact it was his usual and customary price ; 

(c) Falsely represented as aforesaid that his perfumes contained a substantial 
amount of gold which caused the fragrance to last longer; notwithstanding 
the fact that the gold content was infinitesimal and much smaller than that 
found in ordinary sea water, and was incapable of exerting any substantial 
or appreciable effect upon said perfumes ; and 

(d) Falsely represented that a bottle of perfume was given free to purchasers 
of his “Treasure Chest” assortment of perfumes and that the purported gold 
contained in his said products was also given free to purchasers; the facts 
being that in order to obtain the so-called “free” perfumes it was necessary 
to purchase others, the price of which included a charge for the “free” 
product; and the price of any gold contained in the perfume was included 
in the charge therefor ; 


ARGENTUM LABORATORIES 467 


466 Complaint 


With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the mistaken belief that said representations were 
true, and thereby induce purchase of substantial quantities of its perfumes 
and toilet waters; and with result that substantial trade was diverted 
unfairly from his competitors: 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and of respondent’s competitors, and consti- 
tuted unfair methods of competition in commerce and unfair and deceptive 
acts and practices therein. 

As respects respondent’s appeal from the initial decision of the hearing ex- 
aminer on the ground that it prohibited him from stating that his perfume 
contained gold unless it contained a substantial amount, when he contended 
that it did in fact contain gold, that the gold was a vital part of his formula 
and the fact that it was present in small quantities was immaterial; it 
appearing that his advertisements clearly implied that his perfumes con- 
tained a substantial quantity, that the evidence indicated an infinitesimal 
concentration thereof, and that there was no evidence that such a concen- 
tration had any effect as a fixative or otherwise in perfume: 

The Commission was of the opinion that said appeal was without merit, and 
that the hearing examiner’s initial decision was appropriate in all respects 
to dispose of the proceeding, and accordingly denied the appeal and adopted 
said decision as its own. 


Before Mr. William L. Pack, hearing examiner. 
Mr. B. G. Wilson for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that George Altstadter, an 
individual trading as Argentum Laboratories, hereinafter referred to 
as respondent, has violated the provisions of said Act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, and stating its 
charges in that respect as follows: 

Paracraru 1. Respondent, George Altstadter is an individual trad- 
ing as Argentum Laboratories with his office and principal place of 
business located at 1742 Samson Street, Philadelphia, Pennsylvania. 

Par. 2. Respondent is now, and for some years last past has been, 
engaged in the compounding, bottling, sale and distribution of per- 
fumes and toilet water. Respondent causes his said products when 
sold to be transported from his place of business in the State of Penn- 
sylvania to purchasers thereof located in the various States of the 
United States and maintains, and at all times mentioned herein has 
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maintained, a course of trade in said products in commerce between 
and among the various States of the United States. 

Par. 3. Respondent, in the course and conduct of his aforesaid busi- 
ness and for the purpose of inducing the purchase of his products, 
has made certain statements and representations, with reference to 
said products and the manner of conducting his said business, in news- 
papers, circulars, form letters, on order blanks and on the labels of said 
products. Typical of, but not all inclusive of such statements and 
representations are the following: 


Courtesy—Coupon 
Greetings from Paris (Picture of Hiffel Tower) 


One large 8 grs. bottle of high class French style perfume absolutely free. 
This coupon entitles you to our Treasure Chest containing three different, large 
8 grs. bottles of your choice of high class French style perfume “Or de France” 
with 24 Kt. Gold for the publicity price of $1.00. * * * Valid 10 days! 


Said advertisement contains a coupon which reads as follows: 


Coupon—mark your choice of three 
Parfume du Soir 

My First Kiss 

Danse Apache 

Bois de Rose 

Gardenia 

Jasmin Fleurage 

Feuille de Violette 
Carnation 

Lily of the Valley 


S22 Ah Gee Co 


The aforesaid names also appear on the labels of respondent’s 
perfumes. 

On order forms sent to prospective customers in response to in- 
quiries, respondent lists his toilet water as “Eau D’Or” and uses as 
names therefor the following “Glorie de France,” “Baiser Defendu,” 
“Danse Apache,” “Bois de Rose,” “Cyclamen des Alpes,” “Jasmin 
Fleurage,” “Feuille de Violette,” “Oeillet” and “Muguet de Mai.” The 
aforesaid names also appear on the labels of respondent’s toilet water. 


24 KARAT GOLD GIVEN AWAY FREE 


Every bottle of “The Old French Glory” our latest creation of French Style 
perfume contains pure 24 Karat Gold. This unique feature—no other perfume 
in the world has it—makes its lovely fragrance last on and on * * * at the pre- 
introductory price of $1.00 we honestly believe this is the greatest bargain ever 
offered * * *, 


Par. 4. Through the use of the various French words above set 
forth and the name “The Old French Glory” in his advertising, on 
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order blanks and on the labels of his products and the words “Greet- 
ings from Paris” and the picture of the Eiffel Tower, in his advertis- 
ing, respondent represented that his perfumes and toilet water were 
compounded in France and imported into the United States; by means 
of the aforesaid advertisements respondent further represented that 
the offer for sale for a certain price was limited in time; that a bottle 
of perfume was given absolutely free to the purchasers of his 
“Treasure Chest”; that his perfumes contained a substantial amount 
of 24 Kt. Gold which makes its fragrance last longer than perfumes 
that do not contain gold and that the gold in said perfume was given 
away free. 

Par. 5. The aforesaid representations were false, misleading and 
deceptive. In truth and in fact, respondent’s perfumes and toilet 
water were compounded in the United States, using domestic in- 
gredients. There was no actual limitation on the time within which 
respondent’s offer has to be accepted. Perfume was not given free 
since it was necessary to purchase other perfume, the price of which 
included the price of the so-called “free” perfume. The amount of 
gold in respondent’s perfumes is so infinitesimal that any reference to 
gold is misleading. Gold is not known to have any effect upon the 
lasting qualities of the fragrance of perfumes. Such gold as may have 
been contained in respondent’s perfume was not given free as the 
amount charged for the perfume included the price of the gold. 

Par. 6. There is a preference on the part of substantial numbers of 
the purchasing public for perfumes and toilet water compounded in 
France over those compounded in the United States. 

Par. 7. Respondent at all times mentioned herein has been and is 
now in substantial competition in commerce with firms and individuals 
selling perfumes and toilet water compounded in the United States 
and with firms and individuals selling such products which are com- 
pounded in France and imported into the United States. 

Par. 8. The use by respondent of the foregoing false, misleading 
and deceptive statements and representations had the tendency and 
capacity to mislead and deceive the purchasing public into the erro- 
neous and mistaken belief that such representations and statements 
were true and to cause substantial numbers of the purchasing public, 
because of such erroneous and mistaken belief, to purchase substantial 
quantities of respondent’s products. As a result trade has been di- 
verted to respondent from his competitors and substantial injury has 
been done and is now being done to competition in commerce. 

Par. 9. The aforesaid acts and practices, as herein alleged, are all 
to the prejudice and injury of the public and constitute unfair meth- 
ods of competition and unfair and deceptive acts and practices in 
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commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


ORDERS AND DECISION OF THE COMMISSION 


Order denying respondent’s appeal from initial decision of hearing 
examiner and decision of the Commission and order to file report of 
compliance, Docket 5909, November 6, 1952, follows: 

This matter came on to be heard by the Commission upon the re- 
spondent’s appeal from the hearing examiner’s initial decision herein 
and brief in opposition thereto filed by counsel in support of the 
complaint (oral argument not having been requested). 

Respondent in his appeal specifically objects only to that portion 
of the order contained in the initial decision which prohibits him from 
stating that his perfume contains gold unless it contains a substantial 
amount of gold. Respondent contends that the perfume so repre- 
sented does, in fact, contain gold, that it is a vital part of his formula 
and that the fact it is present in small quantities is immaterial. The 
record shows that respondent considers the gold to act as a fixative in 
his perfume. 

A consideration of respondent’s advertisements in the record shows 
that they clearly imply that his perfume contains a substantial quan- 
tity of gold. Three members of the public, who had received certain 
of respondent’s advertisements through the mail, testified that in their 
opinion a substantial gold content was implied by his advertisements. 

An analysis of samples of perfume represented by respondent as 
containing gold was made by a chemist of the National Bureau of 
Standards who testified that they contained less than two thousandths 
of a microgram of gold per milliliter, an extremely small amount. 
This amount is less than the lowest concentration of gold found in sea 
water. There is no evidence of record indicating that such an infini- 
tesimal concentration of gold has any effect as a fixative or otherwise 
in perfume. Also, in addition to respondent’s claims as to the utility 
value of gold in his perfume, the representation that the perfume con- 
tains pure gold in itself has an appeal to the purchasing public be- 
cause of the prestige and intrinsic value of gold. Respondent’s repre- 
sentation that perfume contains “Pure 24-Karat Gold” which, in fact, 
contains gold in such microscopic quantities, is false and deceptive. 

The Commission, therefore, being of the opinion that the respond- 
ent’s appeal is without merit and that the hearing examiner’s initial 
decision is appropriate in all respects to dispose of this proceeding: 

It is ordered, That the respondent’s appeal from the hearing ex- 
aminer’s initial decision be, and it hereby is, denied. 
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It is further ordered, That the initial decision of the hearing exam- 
iner shall on the 6th day of November, 1952, become the decision of 
the Commission. 

It is further ordered, That the respondent George Altstadter, an 
individual trading as Argentum Laboratories, shall, within sixty 
(60) days after service upon him of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which he has complied with the order to cease and desist 
contained in said initial decision, a copy of which is attached hereto. 

Said initial decision, thus adopted by the Commission as its deci- 
sion, follows: 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 23, 1951, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
George Altstadter, an individual trading as Argentum Laboratories, 
charging him with the use of unfair methods of competition and unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of that Act. After the filing by respondent of his answer 
to the complaint, hearings were held at which testimony and other 
evidence in support of and in opposition to the allegations of the com- 
plaint were introduced before the above-named hearing examiner, 
theretofore duly designated by the Commission, and such testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter the proceeding regularly came on for final 
consideration by the hearing examiner on the complaint, answer, and 
testimony and other evidence (the filing of proposed findings and 
conclusions having been waived and oral argument not having been 
requested), and the hearing examiner, having duly considered the 
matter, finds that this proceeding is in the interest of the public and 
makes the following findings as to the facts, conclusion drawn there- 
from and order: 

FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, George Altstadter, is an individual 
trading as Argentum Laboratories, with his office and principal place 
of business located at 1742 Sansom Street, Philadelphia, Pennsylvania. 
Respondent is engaged in the compounding, sale and distribution of 
perfumes and toilet waters. 

Par. 2. Respondent causes his products, when sold, to be transported 
from his place of business in the State of Pennsylvania to purchasers 
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located in various other States of the United States. Respondent 
maintains and has maintained a course of trade in his products in 
commerce between and among the various States of the United States. 

Par. 3. In the sale and distribution of his products, respondent 
is and has been in substantial competition with other individuals 
and with firms engaged in the sale and distribution of similar products 
in commerce among and between the various States of the United 
States. 

Par. 4. Respondent advertises his products by means of circular 
letters and postal cards which are mailed to prospective purchasers 
and also by means of advertisements inserted in newspapers. In a 
number of the advertisements there have been prominently displayed 
the words “Greetings from Paris,” together with a picture of the 
Eiffel Tower. Such advertisements were captioned “Courtesy— 
Coupon” and read as follows: 


One large 8 grs. bottle 
of high class French style perfume 
absolutely FREE 


This Coupon entitles YOU to our TREASURE CHEST containing three 
different, large 8 grs bottles of your choice of high class French style perfume 
“OR de FRANCE” with 24 Kt. GOLD, for the publicity price of $1.00. Simply 
filoutC OUPON Enclose ONE DOLLAR in pill. M. O., check or stamps to 
help cover Advertising, Handling, Tax ete. and we will mail promptly post-paid 
our TREASURE CHEST, if not thrilled with what you get, or if you can get a 
Similar value for LH SS THAN $10.00, keep one of the three bottles; return 
the rest, and YOUR DOLLAR WILL BE IMMEDIATELY REFUNDED! * * * 

VALID 10 DAYS! 


The coupon included in the advertisement read as follows: 
COUPON 


Mark your choice of three: 
1—Parfum de Soir 
2—My First Kiss 
38—Danse Apache 
4—Bois de Rose 
5—Gardenia 
6—Jasmin Fleurage 
7—Feuille de Violette 
8—Carnation 
9—Lily of the Valley 


These names also appear on the labels affixed to the bottles in which 
the perfumes are packaged and sold to the public. A typical label 
reads as follows: 


” 
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LES PARFUMS 
OR de FRANCE 
with 
24 Kt. GOLD 
No. 1 
Parfum du Soir 


Another advertisement read as follows: 


24 KARAT GOLD GIVEN AWAY FREE 


Every bottle of “The Old French Glory” our latest creation of French Style 
perfume contains pure 24 Karat Gold. This unique feature—no other perfume 
in the world has it—makes its lovely fragrance last on and on * * * at the pre- 
introductory price of $1.00 we honestly believe this is the greatest bargain ever 
offered * * * Number of introductory price bottles limited, if exhausted, your 
Dollar will be returned. 

French words are also used by respondent as names or brands for his 
toilet waters. Among those used are the following: “Eau D’Or,” 
“Gloire de France,” “Baiser Defendu,” “Danse Apache,” “Bois de 
Rose,” “Cyclamen des Alpes,” “Jasmin Fleurage,” “Feuille de Vio- 
lette,” “Oeillet,” and “Muguet de Mai.” 

Par. 5. In the manner and through the means set forth above, re- 
spondent has represented, directly or by implication, that his perfumes 
and toilet waters were compounded in France and imported into the 
United States; that the price at which certain of his products were 
offered for sale was a special price applicable for a limited time only; 
that his perfumes contained a substantial amount of gold which caused 
the fragrance of the perfumes to last longer than would otherwise be 
the case; that a bottle of perfume was given free to purchasers of 
respondent’s ‘Treasure Chest” assortment of perfumes; and that the 
purported gold content in respondent’s perfumes was also given free 
to purchasers of such perfumes. 

Par. 6. The record establishes that these representations were 
erroneous and misleading. Actually, none of respondent’s products 
is compounded in or imported from France, all of them being com- 
pounded in the United States. While certain oils used in some of the 
perfumes are imported from France, all other materials are obtained 
in the United States. Even those perfumes which contain French 
oils contain domestic oils as well. The purported special price on 
certain of the products was not in fact limited as to time but was the 
usual price at which such products were customarily and regularly 
sold by respondent in the normal course of business. None of re- 
spondent’s perfumes was given to the public free, because in order to 
obtain the so-called free perfumes it was necessary that the recipient 
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purchase other perfumes, the price of which included a charge for the 
“free” perfumes. 

With respect to the gold content in respondent’s perfumes, an 
analysis made by the National Bureau of Standards of representative 
samples of the perfumes establishes that they contain no more than 
a faint trace of gold, the amount being so small as to be infinitesimal. 
In fact, the record indicates that the amount is much smaller than that 
found in ordinary sea water. While respondent insists that the pres- 
ence of gold in perfume, even though it be only a very small amount, 
prolongs the fragrance of the perfume and has other beneficial effects, 
no scientific basis for the opinion is shown. Whatever may be the 
correct answer to the abstract question of the effect of gold in perfume, 
it is concluded, in view of the fact that here the gold content is in- 
finitesimal, that such content is incapable of exerting any substantial 
or appreciable effect upon the perfumes here under consideration. Nor 
is any gold which may be in the perfume given free, as the amount 
charged for the perfume includes the price of the gold. 

Par. 7. There is a preference on the part of a substantial portion 
of the purchasing public for perfumes and toilet waters compounded 
in France over those compounded in the United States. 

' Par. 8. The record indicates that much of the advertising referred 
to above has already been discontinued by respondent. 

Par. 9. The use by respondent of the erroneous and misleading 
representations set forth above has the tendency and capacity to mis- 
lead and deceive a substantial portion of the purchasing public with 
respect to respondent’s products, and the tendency and capacity to 
cause such portion of the public to purchase such products as a result 
of the erroneous and mistaken belief so engendered. In consequence, 
substantial trade has been diverted unfairly to respondent from his 
competitors. 

CONCLUSION 


The acts and practices of respondent as herein found are all to the 
prejudice of the public and of respondent’s competitors, and con- 
stitute unfair methods of competition and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


Tt is ordered, That the respondent, George Altstadter, individually 
and trading as Argentum Laboratories or trading under any other 
name, and his agents, representatives and employees, directly or 
through any corporate or other device, in connection with the offering 
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for sale, sale and distribution of perfumes and toilet waters in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Using the words “Greetings from Paris,” or a picture of the 
Eiffel Tower or any picturization indicative of France, in advertising 
products not compounded in France: or otherwise representing, di- 
rectly or by implication, that such products are compounded in or 
imported from France. 

2. Using the words “Parfum du Soir,” “Danse Apache,” “Bois de 
Rose,” “Jasmin Fleurage,” “Feuille de Violette,” “Eau D’Or,” “Baiser 
Defendu,” “Cyclamen des Alpes,” “Oeillet,” “Muguet de Mai” or “The 
Old French Glory,” or any other words indicating French origin, as 
brand or trade names for perfumes or toilet waters compounded in 
the United States, without clearly and conspicuously stating, in im- 
mediate connection and conjunction therewith, that such products 
are compounded in the United States. 

3. Representing that any offer of products at a stated price must 
be accepted within a certain time, unless such offer is in fact so 
limited. 

4, Using the word “free” or any other word of similar import to 
designate, describe or refer to any product or to any ingredient con- 
tained therein which is not in fact a gift or gratuity, or the receipt of 
which is conditioned on the purchase of other products. 

5. Representing that products contain gold, unless substantial 
amounts of gold are in fact contained therein. 

6. Representing that the gold content in respondent’s products pro- 
longs the fragrance thereof. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is further ordered, That the respondent George Altstadter, an 
individual trading as Argentum Laboratories, shall, within sixty (60) 
days after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
he has comphed with the order to cease and desist contained in said 
initial decision * * * [as required by aforesaid order and decision of 
the Commission ]. 
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In THe MaArrer oF 
BENRUS WATCH COMPANY, INC. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE 
ALLEGED VIOLATION OF SEC. 2 (A) OF AN ACT OF CONGRESS APPROVED 
OCT. 15, 1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5969. Complaint, Mar. 17, 1952—Decision, Nov. 6, 1952 


In the resale at retail of brand-name watches, competitive brands, and other 
merchandise by competing purchasers, any appreciable difference between 
the prices they pay gives a material competitive advantage to purchasers 
paying the lower prices and, conversely, imposes a material competitive 
disadvantage upon purchasers paying the higher prices, and may result in 
substantial injury to the state of competition between and among such 
purchasers. 


When such lower prices are lower by amounts determined by volume of purchase 
over a period of time, they tend substantially to divert business to the 
seller so granting them and away from his competitors, for purchasers have 
a substantial tendency to purchase only from such seller in order to make all 
of their purchases at the lowest possible prices and thus increase their 
competitive advantage. 


Where a corporation engaged in the manufacture and competitive interstate sale 
and distribution of its men’s and women’s watches in substantial volume to 
a substantial number of purchasers, most of them engaged in the com- 
petitive resale of such watches and competitive brands at retail, and in- 
cluding single unit and chain jewelry stores and mail order houses; 

‘In selling its said watches pursuant to a plan under which it (1) classified 
annual purchases into groups which began with those under $2,000, and 
included six other progressively larger groups ranging from $2,000 to $4,000, 
$4,000 to $8,000, etc. and granted rebates from its list prices ranging from 
1% for those whose purchases fell within the second group, to 8% for those 
whose purchases exceeded the $50,000 to $75,000 group; and (2) accorded 
to its largest volume purchaser a rebate of 1444% below its regular list 
prices— 

Discriminated in price substantially through the granting of such annual re- 
bates both as between the purchasers in each volume bracket and the pur- 
chasers in each other volume bracket, many of Whom were in competition 
with each other in the resale of its products, and as between the purchasers 
in the volume brackets and the purchaser sold at special list prices, who in 
some instances also competed in resale; 

Effects of which discriminations might be substantially to lessen competition 
or tend to create a monopoly in the lines of commerce in which it and its 
said purchasers, respectively, were engaged, or to injure, destroy, and pre- 
vent competition with it, with the purchasers who received the benefits of 
such discriminations, and with the customers of both: 
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Heid, That such discriminations in price constituted a violation of the provisions 
of subsection 2 (a) of the Clayton Act, as amended by the Robinson-Patman 
Act. 


Before Mr. William L. Pack, hearing examiner. 
Mr. William H. Smith and Mr. Peter J. Dias for the Commission. 
Weisman, Quinn, Allan & Spett, of New York City, for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, has violated and is now violat- 
ing the provisions of sub-section (a) of section 2 of the Clayton Act 
(U.S.C. title 15, section 13) as amended by the Robinson-Patman Act, 
approved June 19, 1936, hereby issues its complaint, stating its charges 
with respect thereto as follows: 

ParacrarH 1. Respondent Benrus Watch Company, Inc., is a corpo- 
ration organized, existing, and doing business under and by virtue of 
the laws of the State of New York with its principal office and place 
of business located at 200 Hudson Street, New York, New York. 

Par. 2. From 1946 to the present time, which is the period covered 
by this complaint, respondent has been engaged continuously in the 
business of manufacturing and selling men’s and women’s watches of 
like grade and quality which will sometime hereinafter be referred to 
as Benrus watches. 

Respondent manufactured watches and parts thereof in several fac- 
tories which it directly or indirectly owns, one of which is located at 
New York, New York. 

Each year respondent sold a substantial volume of Benrus watches 
to a substantial number of purchasers with places of business located in 
the State of New York, in other States of the United States, and in 
other places subject to the jurisdiction of the United States for resale 
within such places. In 1948, for example, respondent sold Benrus 
watches valued at more than $11,000,000 to more than 3,000 purchasers. 
Since that time there has been a substantial increase in both number of 
purchasers and volume of sales. 

Most of such purchasers were engaged in the business of reselling 
Benrus watches, competitive brands of watches, and other merchandise 
at retail. Included among such retail purchasers were single unit and 
chain jewelry stores and mail order houses. 

Prior to 1946, the year in which respondent was incorporated, Ben- 
rus watches had been similarly manufactured and sold for many years 
by the Benrus Watch Company, a co-partnership. 
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Par. 3. In the course and conduct of its business, respondent engaged 
in commerce, as commerce is defined in the Clayton Act, having 
shipped Benrus watches and caused them to be transported from its 
factory located in the State of New York to such purchasers with 
places of business located in other States of the United States and in 
other places subject to the jurisdiction of the United States. At least 
one of the purchases involved in each of the discriminations in price 
hereinafter alleged was in such commerce. 

Par. 4. In each of the discriminations in price hereinafter alleged, 
- respondent in the sale of Benrus watches to the purchasers paying the 
lower prices was in competition with persons, firms, and other corpo- 
rations offering for sale and selling competitive brands of men’s and 
women’s watches, and the purchasers paying the higher prices or their 
customers were in competition with purchasers paying the lower prices 
or with their customers in the resale of Benrus watches, competitive 
brands of watches, and other merchandise. 

Par. 5. In the resale of Benrus watches, competitive brands of 
watches, and other merchandise by such competing purchasers, the rate 
of stock turnover is very low, and because of that and other factors 
affecting costs the net profit margin is very narrow. Under these 
circumstances, any appreciable difference between the prices they pay 
for such merchandise is substantial, giving a material competitive 
advantage to purchasers paying the lower prices and, conversely, im- 
posing a material competitive disadvantage upon purchasers paying 
the higher prices. ; 

It is reasonably probable that purchasers receiving the benefit of the 
lower prices will increase their volume of sales and their profits by 
reselling some or all of such merchandise at lower prices or by making 
expenditures for more and better advertising, fixtures, displays, and 
other services and facilities which also promote sales, or by doing both. 
On the other hand it is reasonably probable that purchasers paying 
the higher prices will be able to do neither but will suffer such a cor- 
responding decrease in their volumes of sales and profits that many of 
them will not continue to have sufficient incentive to engage in vigorous 
competition. 

When such lower prices are lower by amounts which are directly or 
indirectly determined or measured by volume of purchases over a 
period of time, there is also a reasonable probability that they will tend 
substantially to divert business to the seller so granting them and away 
from his competitors, for it is reasonably probable that purchasers will 
have a substantial tendency to purchase only from such seller in order 
to make all of their purchases at the lowest possible prices and thus 
increase their competitive advantage. 
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Par. 6. In making sales of Benrus watches to such purchasers in the 
course and conduct of its business in commerce as above alleged, re- 
spondent as a practice and policy directly or indirectly discriminated 
in price by selling such watches to some of such purchasers at sub- 
stantially higher prices than it sold them to other of such purchasers. 
Respondent used several methods or devices to effect such discrimina- 
tions in price, some of which are hereinafter more particularly alleged. 

Such discriminations being substantial, it appears to be the fact and, 
therefore, it is alleged that the effects thereof may be substantially to 
lessen competition and tend to create a monopoly in the lines of com- 
merce in which respondent and such purchasers, respectively, are 
engaged, and to injure, destroy, and prevent competition with respond- 
ent, with the purchasers who receive the benefit of such discriminations, 
and with the customers of both of them. 

Par. 7. One of the methods used by respondent to effect some of the 
discriminations in price alleged in Paragraph Six was the sale of 
Benrus watches to different retail purchasers at prices which were 
different by amounts directly or indirectly determined or measured 
by volume of purchases over a period of time. 

Under this method, respondent annually classified purchasers by 
size, from smallest to largest, into several groups on the basis of their 
respective volumes, volumes referring to the dollar amount of annual 
purchases of Benrus watches. Each of such groups consisted of pur- 
chasers having volumes within the range of volumes, or volume 
bracket, specified for it; and the several volume brackets, respectively, 
covered ranges of progressively larger volumes. The next to the last 
or second largest volume bracket, although stated so as to include all 
purchasers with volumes over a stated amount, in fact excluded the 
purchaser with the largest volume who alone was in the last or largest 
volume bracket. 

Respondent sold Benrus watches at regular list prices to purchasers 
in all of the volume brackets except the purchaser in the last or largest’ 
to whom respondent sold Benrus watches at special list prices. 

To purchasers who bought at regular list prices, except purchasers 
in the first or smallest volume bracket, respondent annually granted 
from regular list prices rebates in the form of credits which, as 
between and among purchasers in the same volume bracket, amounted 
to the same percentage of their respective volumes, but which, as 
between and among purchasers in different volume brackets, 
amounted to different percentages of such volumes for the reason 
that the larger the volume bracket the greater the percentage of 
volume which was granted as a rebate. 
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To the purchaser in the last or largest volume bracket, respondent 
sold Benrus watches, as aforesaid, at special list prices which were 
lower than regular list prices by an amount equal to a greater per- 
centage of the regular list prices than was the amount of the rebate’ 
granted by respondent from regular list prices to purchasers in the 
next to the last or second largest volume bracket. (The amount by 
which special list prices were lower than regular list prices will be 
stated hereinafter in terms of a rebate from regular list prices.) 

By the use of this method, respondent discriminated in price be- 
tween the purchasers in each volume bracket and the purchasers in 
each of the other volume brackets. 

Par. 8. The result of the use by respondent of the method of dis- 
crimination in price alleged in Paragraph Seven is illustrated by its 
application to purchasers of Benrus watches in the year 1948 which 
is shown with substantial accuracy in the following table. 

Such table sets forth (Column 1) the volume brackets, (Column 2) 
the percentage amount of the rebate granted to purchasers in each 
volume bracket, (Column 3) the number of purchasers in each volume 
bracket and the total of those purchasers, (Column 4) the volumes of 
all purchasers in each volume bracket and the total of those volumes, 
and (Column 5) the dollar amount of the rebates granted to all pur- 
chasers in each volume bracket and the total of those rebates. 


(1) (2) (3) (4) (5) 


Percent | Number of | Volume of | Dollar 
rebate | purchasers | purchases | rebates 


Volume brackets 


Winder $2iQ00n se. Bee 2. 2S soe aa ssocs ees Bees 0 2, 280 plus | $4, 876, 682 $0: 
SDOOCat A ONO men ee eee oe ee eee 1 375 1, 004, 975 10, 050 
$L00=68\ COORD L Se Nr” VRE S _MOPE LIER See et 2 171 887, 016 17, 740 
SS 000 <b 000k 2s sAee oe  ee  enee Se gee ee ee 3 66 631, 212 18, 936. 
SID O00 SS20/ O00) Saat CFE SEES. SES eee Se Ee ee 4 41 576, 899 23, 076 
$20; 00028300001 ae = S520 8 5a eee ee ee ae 5 26 646, 235 32, 312 
$30 ;000—S50 000! sae oe ok Se ee ea ee ae ee ee ee 6 ll 397, 234 23, 834 
SAD OQOE 75 O00 RSs. 62 . <5k 2 Soe en Bee ee 7 13 786, 329 54, 973: 
Oversrn ones 2: POC wee Tart RENOIR Cee 8 16 1, 425,686 | 114, 055 
Speclaloist Prices - "6 2 seen Bact es ee ee ee 1446 1 384, 686 55, 779: 


Totals. os fei. hanno soos becca nese ee ee | eee 3,000 plus | 11, 617, 954 350, 775 


From this result, it is inferred and therefore alleged that it is 
not only reasonably probable but almost inevitable that the discrimina- 
tions in price under the method alleged in Paragraph Seven will have 
the effects alleged in Paragraph Six. 

Par. 9. The discriminations in price as hereinabove alleged are 
in violation of the provisions of subsection (a) of section 2 of the 
Clayton Act as amended by the Robinson-Patman Act. 
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CONSENT SETTLEMENT 2 


Pursuant to the provisions of an Act of Congress entitled “An 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914, (the 
Clayton Act) as amended by an Act of Congress approved June 19, 
1936, (the Robinson-Patman Act) (15 U. S. C. A. section 13) the 
Federal Trade Commission on March 17, 1952, issued and subsequently 
served its complaint on the respondent named in the caption hereof, 
charging it with discriminating in price between different purchasers 
of commodities of like grade and quality in violation of the provisions 
of subsection (a) of section 2 of said Clayton Act, as amended. 

The respondent, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purposes of this proceeding, 
and review thereof, and the enforcement of the order consented to, 
and conditioned upon the Commission’s acceptance of the consent 
settlement hereinafter set forth, and in lieu of the answer to said 
complaint heretofore filed and which, upon acceptance by the Com- 
mission of this settlement, is to be withdrawn from the record, hereby: 

1. Admits all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consents that the Commission may enter the matters herein- 
after set forth as its findings as to the facts,-conclusion, and order 
to cease and desist. It is understood that the respondent, in con- 
senting to the Commission’s entry of said findings as to the facts, 
conclusion, and order to cease and desist, specifically refrains from 
admitting or denying that it has engaged in any of the acts or prac- 
tices stated therein to be in violation of law, and other than the juris- 
dictional findings, specifically refrains from admitting or denying 
any of the other said findings as to the facts. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 


1The Commission’s “Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on November 6, 1952, and ordered 
entered of record as the Commission’s findings as to the facts, conclusion, and order in 
disposition of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 


482 FEDERAL TRADE COMMISSION DECISIONS 
Findings 49 F. T.C. 


the conclusion based thereon, and the order to cease and desist, all of 
which the respondent consents may be entered herein in final dis- 
position of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Benrus Watch Company, Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York, with its principal office and 
place of business located at 200 Hudson Street, New York, New York. 

Par. 2. From 1946 to the present time respondent has been engaged 
continuously in the business of manufacturing and selling men’s and 
women’s watches of like grade and quality which will sometime here- 
inatter be referred to as Benrus watches. 

Respondent manufactured Benrus watches and parts thereof in 
several factories which it directly or indirectly owns, one of which 
is located at New York, New York. 

Each year respondent sold a substantial volume of Benrus watches 
to a substantial number of purchasers with places of business located 
in the State of New York, in other States of the United States, and in 
other places subject to the jurisdiction of the United States for resale 
within such places. In 1948 respondent sold Benrus watches valued 
at more than $11,000,000 to more than 3,000 purchasers. Since that 
time there has been a substantial increase in both number of purchasers 
and volume of sales. 

Most of such purchasers were engaged in the business of reselling 
Benrus watches, competitive brands of watches, and other merchan- 
dise at retail. Included among such retail purchasers were single 
unit and chain jewelry stores and mail order houses. 

Prior to 1946, the year in which respondent was incorporated, 
Benrus watches had been similarly manufactured and sold for many 
years by the Benrus Watch Company, a co-partnership. 

Par. 3. In the course and conduct of its business, respondent en- 
gaged in commerce, as commerce is defined in the Clayton Act, hav- 
ing shipped Benrus watches and caused them to be transported from 
its factory located in the State of New York to such purchasers with 
places of business located in other States of the United States and in 
other places subject to the jurisdiction of the United States. At 
least one of the purchases involved in each of the discriminations in 
price hereinafter found to have existed was in such commerce. 

Par. 4. In each of the discriminations in price hereinafter found 
to have existed, respondent in the sale of Benrus watches to the pur- 
chasers paying the lower prices was in competition with persons, firms, 
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and other corporations offering for sale and selling competitive brands 
of men’s and women’s watches, and many of the purchasers paying the 
higher prices or their customers were in competition with other pur- 
chasers paying the lower prices or with their customers in the re- 
sale of Benrus watches, competitive brands of watches, and other 
merchandise. 

Par. 5. In the resale of Benrus watches, competitive brands of 
watches, and other merchandise by such competing purchasers, the 
facts, circumstances and conditions are such that any appreciable 
difference between the prices they pay for such merchandise gives a 
material competitive advantage to purchasers paying the lower prices 
and, conversely, imposes a material competitive disadvantage upon 
purchasers paying the higher prices and may result in substantial 
injury to the State of competition between and among such purchasers. 

When such lower prices were lower by amounts which were directly 
or indirectly determined or measured by volume of purchases over a 
period of time, they would tend substantially to divert business to the 
seller so granting them and away from his competitors, for purchasers 
would have a substantial tendency to purchase only from such seller 
in order to make all of their purchases at the lowest possible prices 
and thus increase their competitive advantage. 

Par. 6. In making sales of Benrus watches to such purchasers in the 
course and conduct of its business in commerce, respondent as a prac- 
tice and policy directly or indirectly discriminated in price by selling 
such watches to some of such purchasers at substantially higher prices 
than it sold them to other of such purchasers. Hereinafter specifi- 
cally set forth is a statement of methods used by the respondent to 
effect such discriminations. 

Such discriminations are found to have been substantial; and it is 
further found that the effects thereof may be substantially to lessen 
competition or tend to create a monopoly in the lines of commerce in 
which respondent and such purchasers, respectively, are engaged, or to 
injure, destroy, and prevent competition with respondent, with the 
purchasers who received the benefit of such discriminations, and with 
the customers of both of them. 

Par. 7. One of the methods used by respondent to effect some of 
the discriminations in price found to exist in Paragraph Six was the 
sale of Benrus watches to different retail purchasers at prices which 
were different by amounts directly or indirectly determined or meas- 
ured by volume of purchases over a period of time; and another 
method was the sale of Benrus watches to at least one purchaser at 
special list prices which were lower than the regular list prices at 
which sales to competing purchasers were made. 
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Under the first method, respondent annually classified purchases 
by size, from smallest to largest, into several groups on the basis of 
their respective volumes, volumes referring to the dollar amount of 
annual purchases of Benrus watches. Each of such groups consisted 
of purchasers having volumes within the range of volumes, or volume 
bracket, specified for it; and the several volume brackets, respectively, 
covered ranges of progressively larger volumes. The largest volume 
bracket, although stated so as to include all purchasers with volumes 
over a stated amount, in fact excluded the purchaser with the largest 
volume of purchases which did not receive any volume discounts; but 
instead, under the second method stated, was sold Benrus watches by 
respondent at special list prices which were 1414% below respondent’s 
regular list prices at which respondent’s watches are sold to its other 
customers those purchases come within the volume brackets hereinafter 
set forth. 

To purchasers who bought at regular list prices, except purchasers 
in the first or smallest volume bracket, respondent annually granted 
from regular list prices rebates in the form of credits which, as be- 
tween and among purchasers in the same volume bracket, amounted 
to the same percentage of their respective volumes, but which, as 
between and among purchasers in different volume brackets, amounted 
to different percentages of such volumes for the reason that the larger 
the volume bracket the greater the percentage of volume which was 
granted as a rebate. 

To the purchaser having the largest volume, respondent sold Ben- 
rus watches, as aforesaid, at special list prices which were lower than 
regular list prices by an amount equal to a greater percentage of the 
regular list prices than was the amount of the rebate granted by 
respondent from regular list prices to purchasers in the last or largest 
volume bracket. (The amount by which special list prices were 
lower than regular list prices will be stated hereinafter in terms of a 
rebate from regular list prices in the line immediately following the 
highest volume bracket appearing in the table shown in Paragraph 
Eight.) 

By the use of these methods, respondent discriminated in price as 
between the purchasers in each volume bracket, and the purchasers 
in each of the other volume brackets, many of whom were in competi- 
tion with each other, in the resale of Benrus watches, and as between 
the purchasers in the volume brackets and the purchaser sold at 
special list prices, who, in some instances, also competed in the resale 
of said watches. 

Par. 8. The result of the use by respondent of the methods of dis- 
crimination in price found in Paragraph Seven is illustrated by its 
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application to purchasers of Benrus watches in the year 1948 which 
is Shown with substantial accuracy in the following table. 

Such table sets forth (Column 1) the volume brackets, (Column 2) 
the percentage amount of the rebate granted to purchasers in each 
volume bracket, (Column 3) the number of purchasers in each volume 
bracket and the total of those purchasers, (Column 4) the volumes of 
all purchasers in each volume bracket and the total of those volumes, 
and (Column 5) the dollar amount of the rebates granted to all pur- 
chasers in each volume bracket and the total of those rebates. Com- 
parable figures respecting the purchaser sold at special list prices are 
shown in the last line of the table. 


qd) (2) (3) (4) (5) 

Percent | Number of | Volume of | Dollar 

Volume brackets rebate | purchasers | purchases | rebates 
Wil cheren 21 00 beeen ise es merece DSS ents oS ee 0 2, 280 plus | $4, 878, 682 $0 
S2O002R4 O00 Lea re oe at eS ee EE ees 1 375 1, 004, 975 10, 050 
MIO Gs! O00 Seen eee ae ten et ee ee on See 2 171 887, 016 17, 740 
53} 000= 902000) aerate ee ae) Se OF ag FE Be ee 3 66 631, 212 18, 936 
SEO OQ 520 O00 cemenenen = es ee eee ee ke eee wee 4 41 576, 899 23, 076 
$20; 0002530000 ee Been Os a Oe ee 5 26 646, 235 32, 312 
50) 000= S500 00 seater etn een tee Se ee a Se 6 ll 397, 234 23, 834 
$50,000-$75,000__ Z 13 786, 329 54, 973 
Over $75,000_____-- a 8 16 1, 425, 686 114, 055 
SPCC ISLE TICES 2 te eee ee Se ae es 14% 1 384. 686 55, 779 
“SOE n=. SES TSE oe ee ees eee eee ee oe See 3,000 plus | 11, 618, 954 350, 755 


From this result it is found that the discriminations in price under 
the methods stated in Paragraph Seven may have the effects stated in 
Paragraph Six. 

CONCLUSION 


The discriminations in price as hereinabove found to exist are in 
violation of the provisions of subsection (a) of section 2 of the Act of 
Congress entitled, “An Act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes” approved 
October 15, 1914 (the Clayton Act) as amended by an Act of Congress 
approved June 19, 1936 (the Robinson-Patman Act). 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent Benrus Watch Company, Inc., a 
corporation engaged in commerce, as “commerce” is defined in the 
aforesaid Clayton Act, its officers, representatives, agents, and em- 
ployees, directly or through any corporate or other device, in the sale 
of men’s and women’s watches or other jewelry products of like grade 
and quality to purchasers for resale within the United States and 
places subject to the jurisdiction of the United States, do forthwith 
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cease and desist from directly or indirectly discriminating in price 
between said purchasers, where either or any of the purchases involved 
therein are in said commerce, by selling said products to any of said 
purchasers at prices which are higher than the prices at which said 
products are sold by respondent to any other of said purchasers (a) 
where respondent in the sale of said products to any purchaser charged 
such lower prices is in competition with any other seller and where 
such lower prices to said purchaser are lower by any amount which is 
determined or measured by said purchaser’s volume or purchases of 
said products over a period of time, or (b) where any purchaser 
charged such lower prices is in competition in the resale of said 
products with any purchaser charged such higher prices. 

It is further ordered, That the respondent shall, within sixty (60) 
days after the service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with this order. 

Brenrus Watcu Co., INc., 
By (S) S. Ratew Lazarus, 7reas. 
(S) Wersmann, Quinn, Attan & SPETT, 
Counsel for Respondent. 

Daten ie 

The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and entered of record on this the 6th day of 
November 1952. 
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THE AMERICAN ASSOCIATION OF ORTHODONTISTS 
ET AL. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 6016. Complaint, July 22, 1952—Decision, Nov. 6, 1952 


The words “orthodontic” and ‘orthodontia” refer to the regulation of the teeth 
through the use in the oral cavity of certain supplies, devices and appliances. 


Much of the orthodontic work in the United States is done by dentists who do 
not specialize in orthodontia, and those who do not have their own labora- 
tories, of whom there are many, must obtain such equipment from third 
parties who manufacture it or from orthodontists who have laboratories. 


The practice of orthodontia includes—in addition to diagnosis, prescription, treat- 
ment and application of services to the patient—the manufacture, construc- 
tion and sale of devices, equipment and material, in the form of braces, etc., 
which are constructed by orthodontists in their own laboratories, or are pur- 
chased by them from orthodontic laboratories or from one another across 
state lines, and orthodontists participate in the stream of commerce com- 
prised of the purchase, sale, sending and receiving of raw materials going 
into such equipment, the manufacture of such raw materials into such equip- 
ment, and the sale thereof with services to patients or their dentists or to 
other orthodontists across state lines. 


Where an association of orthodontists; a dentist who specialized in the practice 
of orthodontia and was highly influential in bringing about the things herein 
involved; and various members engaged in the treatment of patients and 
sale to them, to their dentists, or other orthodontists, of devices, equipment 
and material which they made in their own laboratories or purchased, in 
competition with one another and with others, including various laboratories 
which advertised their facilities in magazines and trade periodicals— 

Acted together cooperatively to restrain and eliminate competition in the manu- 
facture, sale and distribution of dental and orthodontic equipment, supplies, 
and devices, and attempted to monopolize and control trade therein; and 
pursuant to said combination— 

(1) Acted to prevent those engaged in the manufacture and sale of orthodontic 
supplies, devices and appliances from having access to advertising media 
serving the dental profession ; 

(2) Acted to prevent dentists from having the benefit of advertising by those 
engaged in the manufacture and sale of such supplies ; 

(3) Acted to coerce and compel, by threats of boycott, acts of intimidation and 
other means, publishers and editors of trade publications in the dental field, 
or others, from soliciting or publishing advertisements from those engaged 
in the manufacture and sale of orthodontic supplies, devices and appliances ; 
and 
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(4) Used their association as an instrumentality or medium for carrying on and 
making effective their aforesaid combination: 

Held, That such acts, practices and methods had a dangerous tendency unduly 
to hinder competition and to create in respondents a monopoly in the manu- 
facture and sale of such equipment, supplies and devices. 


Before Mr. Frank Hier, hearing examiner. 
Mr. Lynn C. Paulson and Mr. Joseph J. Gercke for the Commission. 
Dargusch, Caren, Greek & King, of Columbus, Ohio, for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that The 
American Association of Orthodontists, its officers, directors and mem- 
bers, and T. Wallace Sorrels, all hereby made respondents herein and 
hereinafter referred to as respondents, have been and are using unfair 
methods of competition and unfair acts and practices in interstate 
commerce, in violation of the provisions of an Act of Congress ap- 
proved September 26, 1914, as amended, and titled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes,” and it appearing that a proceeding by it in respect 
thereof would be to the interest of the public, issues this complaint, 
stating its charges in that respect as follows. 

Paracrarn 1. Respondent The American Association of Ortho- 
dontists, hereinafter referred to as respondent Association, a mem- 
bership corporation, was organized in February, 1917, under and by 
virtue of the laws of the State of Pennsylvania as The American 
Society of Orthodontists. To the best of the Commission’s informa- 
tion the principal office of respondent Association is located with one 
or another of the officers of the Association, usually the Secretary- 
Treasurer, and is at present located at 919 Oakland Avenue, Ann 
Arbor, Michigan. Respondent Association, according to its Constitu- 
tion and By-Laws, exists to advance the science and art of orthodontia. 

Respondent T. Wallace Sorrels is a dentist specializing in the prac- 
tice of orthodontia. His professional offices and place of business are 
located at 1003 Medical Arts Building, Oklahoma City, Oklahoma. 
Through his personal efforts he has been highly influential in bringing 
about the things hereinabove and hereafter set forth. 

There are approximately 1,195 members of respondent Association. 
Said members constitute a class so numerous as to make it impractical 
to name them all herein. The following respondents, who were offi- 
cers or directors, as well as members, as of April, 1951, are fairly 
representative of the whole membership : 
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Joseph E. Johnson, President, 752 Starks Building, Louisville, 
Kentucky. 

Barnard G. DeVries, President-Elect, Medical Arts Building, Min- 
neapolis, Minnesota. 

Homer B. Robinson, Vice President, Rorabaugh-Wiley Building, 
Hutchinson, Kansas. 

George R. Moore, Secretary-Treasurer, 919 Oakland Avenue, Ann 
Arbor, Michigan. 

Glenn F. Young, 745 Fifth Avenue, New York, New York. 

Joseph D. Eby, 121 East 60th Street, New York, New York. 

Frederick R. Aldrich, 327 East State Street, Columbus, Ohio. 

Allan G. Brodie, 30 North Michigan Avenue, Chicago, Illinois. 

E. C. Lunsford, 2642 Biscayne Boulevard, Miami, Florida. 

M. Duke Edwards, 812 First National Bank Bldg., Montgomery, 
Alabama. 

Philip E. Adams, 106 Marlborough Street, Boston, Massachusetts. 

Leo M. Shanley, 7800 Maryland Avenue, St. Louis, Missouri. 

J. A. Salzmann, 654 Madison Avenue, New York, New York. 

George A. Dinham, Medical Arts Building, Duluth, Minnesota. 

Richard E. Barnes, 638 Keith Building, Cleveland, Ohio. 

Clifford G. Glaser, 675 Delaware Avenue, Buffalo, New York. 

Ralph Waldron, 549 High Street, Newark, New Jersey. 

Frederick T. West, 870 Market Street, San Francisco, California. 

William R. Humphrey, 1232 Republic Building, Denver, Colorado. 

A. C. Broussard, 1116 Maison Blanche Building, New Orleans, 
Louisiana. 

Edgar D. Baker, 334 Professional Building, Raleigh, North Caro- 
lina. 

William R. Alstadt, 610 Boyle Building, Little Rock, Arkansas. 

Frederick W. Black, 835 Doctors Building, Cincinnati, Ohio. 

Brooks Bell, Medical Arts Building, Dallas, Texas. 

Par. 2. There are in the United States 80,000 or more licensed 
dentists. 

Orthodontia is a profession relating to dentistry. It is defined in 
Webster’s Dictionary as that division of dentistry dealing with ir- 
regularity of the teeth. Certain equipment is required in connection 
with the practice of orthodontia. Many orthodontists have their 
own laboratories. Many dentists do not. Much of the orthodontic 
work performed each year in the United States is done by dentists 
who do not specialize in orthodontia. Dentists who do not have their 
own laboratories for the production of orthodontic equipment must 
obtain that equipment from third parties who are engaged in the 
manufacture and production of orthodontic material and equipment 
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or from orthodontists who have laboratories. A number of labora- 
tories in various parts of the United States engage in the business of 
supplying the needs of dentists and orthodontists with orthodontic 
material and equipment. It has been the practice of these labora- 
tories in the past to make their facilities known to the dental trade 
by means of advertisements in magazines and periodicals serving the 
dental trade. 

Par. 3. Most of the respondents are engaged in interstate com- 
merce. The practice of orthodontia includes in addition to diagnosis, 
prescription, treatment and application of services to the patient; the 
manufacture, construction and sale of devices, equipment and ma- 
terial, in the form of braces, etc. Such devices and materials as are 
used in the practice of orthodontia are constructed from various other 
materials by respondent orthodontists in their own laboratories or are 
purchased by them for resale from orthodontic laboratories, or from 
one another across State lines. Orthodontists participate in the 
stream of commerce that is comprised of the purchase, sale, sending 
and receiving of raw materials going into such equipment, the manu- 
facture of these raw materials into such equipment, and the sale of 
that equipment together with services to patients, or to the patients’ 
dentists or to other orthodonists across State lines. Materials and 
equipment used in the manufacture of orthodontic devices and equip- 
ment are purchased by respondent orthodontists in States other than 
the State of location of the purchaser, and sales are made of services, 
devices and equipment to parties in said purchaser’s State and other 
States in the regular course of the practice of the profession. Many 
orthodontists manufacture and sell equipment in accordance with 
prescriptions to other orthodontists in States other than the State 
of the manufacturer orthodontists. 

Par. 4. Respondent orthodontists are in substantial competition 
with one another and with other manufacturers and processors of 
dental and orthodontic material, equipment, supplies and devices in 
the sale and distribution of the aforesaid products, except insofar 
as the competition has been hindered, lessened, restricted and elimi- 
nated by the unfair methods and unfair acts and practices herein- 
after set forth. The manufacturers and processors with whom re- 
spondent orthodontists are in competition, as aforesaid, are engaged 
in the sale and distribution of orthodontic equipment, supplies and 
devices in interstate commerce. 

Par. 5. For more than ten years last past and continuing to the 
present time, respondents have acted together cooperatively, in 
combination, to limit, restrain, suppress and eliminate competition 
in the manufacture, sale and distribution of dental and orthodontic 
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equipment, supplies and devices, and have attempted to monopolize . 
and contro] trade in commerce in said equipment, supplies and de- 
vices, and as a part of, pursuant to and in furtherance of the afore- 
said cooperative action and combination respondents have engaged 
in, done and performed the following acts, practices, methods and 
things: 

1. Acted to prevent competitors from having free access to media 
of advertising serving the dental profession. 

2. Acted to prevent sellers of supplies and equipment used by 
dentists and dental laboratories, from having access to media of 
advertising serving the dental profession. 

3. Acted to coerce and compel, by various means, publishers and 
editors of trade publications in the dental and orthodontic field from 
soliciting or publishing advertisements from non-members of said 
respondent Association. 

4, Used respondent Association as an instrumentality or medium 
for carrying on and making effective their aforesaid combination. 

Par. 6. The acts, practices and methods of respondents herein 
alleged have a dangerous tendency unduly to hinder competition and 
create in respondents a monopoly in the manufacture and sale of 
orthodontic equipment, supplies and devices. 


CONSENT SETTLEMENT + 


Pursuant to the provisions of the Federal Trade Commission Act 
(52 Stat. 111; 15 U.S.C. A., Sec. 45), the Federal Trade Commission 
on July 22, 1952, issued and subsequently served its complaint on the 
respondents named in the caption hereof, charging them with the 
use of unfair methods of competition in violation of the provisions 
of said Federal Trade Commission Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided for in Rule V of the 
Commission’s Rules of Practice, solely for the purposes of this pro- 
ceeding, any review thereof, and the enforcement of the order con- 
sented to, and conditioned upon the Commission’s acceptance of the 
consent settlement hereinafter set forth, and in leu of the answers 
to said complaint heretofore filed, and which upon acceptance by the 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on November 6, 1952 and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 


of this proceeding. 
The time for filing report of compliance pursuant to the aforesaid order runs from the 


date of service hereof. 
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Commission of this settlement, are to be withdrawn from the record, 
hereby : 

1. Admit all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion and order to cease 
and desist. 

It is understood that the respondents in consenting to the Com- 
mission’s entry of said findings as to the facts, conclusion and order 
to cease and desist, specifically refrain from admitting or denying 
that they have engaged in any of the acts or practices stated therein 
to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe are unlawful, 
the conclusion based thereon, and the order to cease and desist, all 
of which the respondents consent may be entered herein, in final 
disposition of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParaGrary 1. Respondent The American Association of Ortho- 
dontists, a membership corporation, was organized in February, 1917, 
under and by virtue of the laws of the State of Pennsylvania as The 
American Society of Orthodontists. To the best of the Commission’s 
information the principal office of respondent Association is located 
with one or another of the officers of the Association, usually the secre- 
tary-treasurer, and is at present located at the Medical Center, White 
Plains, New York, care of Franklin A. Squires. Respondent Associa- 
tion, according to its Constitution and By-Laws, exists to advance the 
science and art of orthodontia. 

Respondent T. Wallace Sorrels is a dentist specializing in the prac- 
tice of orthodontia. His professional offices and place of business are 
located at 1003 Medical Arts Building, Oklahoma City, Oklahoma. 
Through his personal efforts he has been highly influential in bring- 
ing about the things hereinabove and hereafter set forth. 

There are approximately 1195 members of respondent Association. 
Said members constitute a class so numerous as to make it impractical 
to name them all herein. The following respondents, who were of- 
ficers or directors, as well as members, as of April, 1951, were named 
as being fairly representative of the whole membership: 
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Joseph E. Johnson, President, -752 Starks Building, Louisville, 
Kxentucky. 

Barnard G. deF ries, President-Elect, Medical Arts Building, Min- 
neapolis, Minnesota. 

Homer B. Robinson, Vice President, Rorabaugh-Wiley Building, 
Hutchinson, Kansas. 

George R. Moore, Secretary-Treasurer, 919 Oakland Avenue, Ann 
Arbor, Michigan. 

Glenn F. Young, 745 Fifth Avenue, New York, New York. 

Joseph D. Eby, 121, East 60th Street, New York, New York. 

Frederick R. Aldrich, 327 East State Street, Columbus, Ohio. 

Allen G. Brodie, 30 North Michigan Avenue, Chicago, Illinois. 

E. C. Lunsford, 2642 Biscayne Boulevard, Miami, Florida. 

M. Duke Edwards, 812 First National Bank Bldg., Montgomery, 
Alabama. 

Philip E. Adams, 106 Marlborough Street, Boston, Massachusetts. 

Leo M. Shanley, 7800 Maryland Avenue, St. Louis, Missouri. 

J. A. Salzmann, 654 Madison Avenue, New York, New York. 

George A. Dinham, Medical Arts Building, Duluth, Minnesota. 

Richard E. Barnes, 638 Keith Building, Cleveland, Ohio. 

Clifford G. Glaser, 675 Delaware Avenue, Buffalo, New York. 

Ralph Waldron, 549 High Street, Newark, New Jersey. 

Frederick T. West, 870 Market Street, San Francisco, California. 

William R. Humphrey, 1232 Republic Building, Denver, Colorado. 

A. C. Broussard, 1116 Maison Blanche Building, New Orleans, 
Louisiana. 

Edgar D. Baker, 334 Professional Building, Raleigh, North 
Carolina. 

William R. Alstadt, 610 Boyle Building, Little Rock, Arkansas. 

Frederick W. Black, 835 Doctors Building, Cincinnati, Ohio. 

Brooks Bell, Medical Arts Building, Dallas, Texas. 

Par. 2. There are in the United States 80,000 or more licensed 
dentists. 

Orthodontia is a profession relating to dentistry. It is generally 
recognized that the words “orthodontic” and “orthodontia” refer to 
the regulation of the teeth through the use in the oral cavity of certain 
supplies, devices and appliances. Many orthodontists have their own 
laboratories. Many dentists do not. Much of the orthodontic work 
performed each year in the United States is done by dentists who do 
not specialize in orthodontia. Dentists who do not have their own 
laboratories for the production of orthodontic equipment must obtain 
that equipment from third parties who are engaged in the manufac- 
ture and production of orthodontic material and equipment, or from 
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orthodontists who do have laboratories. A number of laboratories in 
various parts of the United States engage in the business of supplying 
the needs of dentists and orthodontists with orthodontic material 
and equipment. It has been the practice of these laboratories in the 
past to make their facilities known to the dental trade by means of 
advertisements in magazines and periodicals serving the dental trade. 

Par. 3. Most of the respondents are engaged in interstate com- 
merce. The practice of orthodontia includes in addition to diagnosis, 
prescription, treatment and application of services to the patient, the 
manufacture, construction and sale of devices, equipment and material, 
in the form of braces, etc. Such devices and materials as are used 
in the practice of orthodontia are constructed from various other ma- 
terials by respondent orthodontists in their own laboratories or are 
purchased by them for resale from orthodontic laboratories, or from 
one another across state lines. Orthodontists participate in the stream 
of commerce that is comprised of the purchase, sale, sending and re- 
ceiving of raw materials going into such equipment, the manufac- 
ture of these raw materials into such equipment, and the sale of that 
equipment together with services to patients, or to the patients’ 
dentists, or to other orthodontists across state lines. Materials and 
equipment used in the manufacture of orthodontic devices and 
equipment are purchased by respondent orthodontists in states other 
than the state of location of the purchaser, and sales are made of 
services, devices and equipment to parties in said purchaser’s state 
and other states in the regular course of the practice of the profession. 
Many orthodontists manufacture and sell equipment in accordance 
with prescriptions to other orthodontists in states other than the 
state of the manufacturer orthodontists. 

Par. 4. Respondent orthodontists are in substantial competition 
wits one another and with other manufacturers and processors of 
dental and orthodontic material, equipment, supplies and devices in 
the sale and distribution of the aforesaid products, except insofar as 
the competition has been hindered, lessened, restricted and eliminated 
by the unfair methods and unfair acts and practices hereinafter set 
forth. The manufacturers and processors with whom respondent 
orthodontists are in competition, as aforesaid, are engaged in the sale 
and distribution of orthodontic equipment, supplies and devices in 
interstate commerce. 

Par. 5. For more than ten years last past and continuing to the 
present time, respondents have acted together cooperatively, in com- 
bination, to limit, restrain, suppress and eliminate competition in the 
manufacture, sale and distribution of dental and orthodontic equip- 
ment, supplies and devices, and have attempted to monopolize and 
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control trade in commerce in said equipment, supplies and devices, 
and as a part of, pursuant to and in furtherance of the aforesaid co- 
operative action and combination respondents have engaged in, done 
and performed the following acts, practices, methods and things: 

1. Acted to prevent those engaged in the manufacture and sale of 
supplies, devices and appliances used by dentists in the practice of 
orthodontia from having access to media of advertising serving the 
dental profession. 

2. Acted to prevent dentists from having the benefit of advertising 
by those engaged in the manufacture and sale of supplies, devices and 
appliances needed by dentists in the practice of orthodontia. 

3. Acted to coerce and compel by threats of boycott, acts of intimi- 
dation and other means, publishers and editors of trade publications 
in the dental field, or others, from soliciting or publishing advertise- 
ments from those engaged in the manufacture and sale of supplies, 
devices and appliances used by dentists in the practice of orthodontia., 

4. Used respondent Association as an instrumentality or medium 
for carrying on and making effective their aforesaid combination. 


CONCLUSION 


Par. 6. The acts, practices and methods of respondents herein al- 
leged have a dangerous tendency unduly to hinder competition and 
create in respondents a monopoly in the manufacture and sale of ortho- 
dontic equipment, supplies and devices. 


CEASE AND DESIST ORDER 


Itis ordered, That respondents, The American Association of Ortho- 
dontists, a corporation, its officers, directors and members, and T. 
Wallace Sorrels, directly or indirectly, in or in connection with the 
offering for sale, sale or distribution in commerce, between and among 
the several states of the United States, and in the District of Columbia, 
of supplies, devices and appliances used by dentists in the practice of 
orthodontia,* do forthwith cease and desist from entering into, co- 
operating in, carrying out or continuing any combination, agreement, 
understanding or planned common course of action between any two 
or more of said respondents, or between any one or more of said re- 
spondents and others not parties hereto, to do or perform any of 
the following acts or things: 

*It is generally recognized that the words “orthodontic” and ‘‘orthodontia” refer to the 


regulation of the teeth through the use in the oral cavity of certain supplies, devices and 
appliances. 
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(a) Attempting to prevent or preventing those engaged in the 
manufacture and sale of supplies, devices and appliances, used by den- 
tists and orthodontists in the practice of orthodontia* from having 
access to media of advertising serving the dental profession. 

(b) Attempting to prevent or preventing dentists from having the 
benefit of advertising by those engaged in the manufacture and sale 
of supplies, devices and appliances needed by dentists in the practice 
of orthodontia.* 

(c) Attempting to coerce or coercing and compelling by threats of 
boycott, acts of intimidation and other means, publishers and editors 
of trade publications in the dental field, or others, from soliciting or 
publishing advertisements from those engaged in the manufacture 
and sale of supplies, devices and appliances used by dentists in the 
practice of orthodontia.* 

(d) Using The American Association of Orthodontists or any suc- 
cessor association, or group, as an instrumentality or medium for 
carrying on and making effective any of the aforesaid acts and prac- 
tices. 

It is further ordered, That each of the respondent members of re- 
spondent The American Association of Orthodontists and T. Wallace 
Sorrels do forthwith cease and desist from knowingly contributing to 
the accomplishment of any of the acts, practices, or things prohibited 
in paragraphs (a) to (d), inclusive, of this order. 

It is further ordered, That respondents shall, within sixty (60) days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 

Plate see soi ta, 

Tre AmeErIcAN ASSOCIATION OF ORTHODONTISTS, 
Irs Orricers, Direcrors anp Irs Mrempers. 

By its attorney: 

DarcuscH, Caren, GREEK AND Kine, 
By (Signed) John G. McCune. 
Joun G. McCune, 

T. WaALLAcE SorreELs. 

By his attorney: 

Darcuscn, Caren, GREEK AND Kine, 
By (Signed) Joun G. McCune, 

The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 6th day of — 
November 1952. 


*See page 495. 
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LEONARDS AND LEE SURPLUS SALES COMPANY AND 
NAT M. REZNICK ET AL. TRADING AS NORMSCOPE 
SURPLUS SALES 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE 
ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 
26,1914 


Docket 6030. Complaint, Aug. 15, 1952—Decision, Nov. 6, 1952 


Karl Zeiss was instrumental in perfecting tools for the making of high grade 
optical goods, and binoculars made on Karl Zeiss tools are well and favor- 
ably known and preferred by a substantial portion of the purchasing public. 


There is among the members of the purchasing public a substantial number 
who have a decided preference for surplus merchandise manufactured for 
or meeting the specifications of the United States Government or some 
branch thereof. 


Where a corporation and its three officers, who were also partners in a Similar 
business, engaged in the competitive interstate sale and distribution at 
wholesale and retail of general merchandise, in advertising their products 
through postal cards, pamphlets, catalogs and other advertising matter— 

(a) Falsely represented that their sunglasses were surplus regulation or stand- 
ard United States Air Force goods which met all U. S. Air Force specifica- 
tions and were purchased directly or indirectly from the U. 8. Government 
or some branch thereof ; 

(0) Falsely represented that said sunglasses met the specifications and re- 
quirements of the National Bureau of Standards and that the retail price 
thereof was over $5; when in fact they met no such specifications and said 
sum was wholly fictitious ; 

(c) Falsely represented that their binoculars were surplus standard or regu- 
lation Allied Powers merchandise, met all Allied Powers specifications and 
were purchased directly or indirectly through the Supreme Commander of 
the Allied Powers ; 

(d) Falsely represented that said binoculars were manufactured on genuine 
Karl Zeiss tools, were the official choice of the Army, Navy and Marine 
Corps, and that the retail price thereof was $198.50 ; 

(e) Falsely represented that certain Tee shirts were regulation or standard 
U. S. Army or Navy merchandise and met their specifications, and were 
purchased directly from the U. S. Government or some branch thereof, and 
that the retail price was over $1; and 

(f) Confusingly and misleadingly made use of the term “lifetime guarantee” 
in connection with the offer of the aforesaid binoculars and the word “guar- 
anteed” with the Tee shirts through failing to disclose the terms and con- 
ditions of said guarantees and the manner and form in which they would 


perform thereunder; 
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With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that such 
representations were true and to induce the purchase of substantial quan- 
tities of their merchandise as a result; and with the effect of placing in the 
hands of retailers and others a means for deceiving ultimate purchasers ; 
whereby substantial trade in commerce was unfairly diverted to them from 
their competitors, to the substantial injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and respondents’ competitors, and 
constituted unfair and deceptive acts and practices and unfair methods 
of competition in commerce. 


Before Mr. William L. Pack, hearing examiner. 
Mr. Michael J. Vitale for the Commission. 
Frank E. & Arthur Gettleman, of Chicago, Il., for respondents. 


ComPpLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Leonards and Lee 
Surplus Sales Company, a corporation, and Nat M. Reznick, Sheldon 
Leibowitz and Marvin Leibowitz, co-partners doing business as 
Normscope Surplus Sales, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrary 1. Respondent Leonards and Lee Surplus Sales Com- 
pany is a corporation organized, existing, and doing business under 
and by virtue of the laws of the State of Illinois, with its office and 
principal place of business located at 3600-02-04 W. Fullerton Avenue, 
Chicago, Illinois. Respondents Nat M. Reznick, Sheldon Leibowitz 
and Marvin Leibowitz are the principal officers of said corporate 
respondent and acting as such officers, formulate, direct and control 
the policies, acts and practices of said corporation. The address of 
these individual respondents is the same as that of the corporate 
respondent. 

Respondents Nat M. Reznick, Sheldon Leibowitz and Marvin 
Leibowitz are also co-partners doing business under the name of 
Normscope Surplus Sales with their office and principal place of 
business located at 8600-02-04 W. Fullerton Avenue, Chicago, Illinois. 

All of the aforesaid respondents cooperate and act together in 


performing the acts and engaging in the practices hereinafter set 
forth. 
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Par. 2. Respondents are now, and for several years last past have 
been, engaged in the wholesale and retail sale and distribution of 
general merchandise, including sun glasses, binoculars, and tee shirts 
to various business concerns. In the course and conduct of their 
businesses, respondents cause their said merchandise, when sold, to 
be transported from their place of businesses in the State of Illinois 
to the purchasers thereof located in various other states, and maintain, 
and at all times mentioned herein have maintained, a course of trade 
in commerce among and between the various States of the United 
States. Their volume of trade in said commerce has been, and is, 
substantial. 

Par. 3. In the course and conduct of their businesses and for the 
purpose of promoting the sale of their merchandise in commerce, re- 
spondents have made, and are now making, certain statements and 
representations by means of postal cards, pamphlets, catalogs and 
other advertising matter which is distributed generally to the various 
prospective purchasers. Among and typical, but not all inclusive, 
of the statements and representations concerning sun glasses are the 
following: 

We have just received a shipment of brand new Army Air Force Sun Glasses. 
* * * They are made to specifications GS-79-10 prescribed by the Optical 
Instrument Section of the National Bureau of Standards * * * when available 
they retail at over $5.00. 

ARMY AIR FORCES SUN GLASSES High Quality * * *. 

* * * Just arrived shipment of brand new AAF style sun glasses. 

WAC AAF SUN GLASSES. * * * 

Made to meet rigid specifications of Bureau of Standards * * *, 


All our sun glasses are guaranteed to meet the strict requirements of the 
Bureau of Standards, Washington, D. C. * * *. 


x * * 

# * * precision tested Aviator Sun Glasses. AA¥F type specifications GS—79—40 
as prescribed by the Optical Instrument Section of the National Bureau of 
SLandaldss = oc. *e. 

Par. 4. By and through the use of the aforesaid statements and 
representations, and others of similar import and meaning, not set 
out herein, respondents represented that their sun glasses were sur- 
plus, regulation or standard United States Air Force goods which 
met all United States Air Force specifications and were purchased 
directly or indirectly from the United States Government or some 
branch thereof. Respondents further represented that their sun 
glasses met the specifications and requirements of the National Bureau 
of Standards, Washington, D. C.; and that the retail price of said 
sun glasses was over $5.00. 
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The aforesaid statements and representations were false, misleading 
and deceptive. In truth and in fact, said sun glasses were not surplus 
regulation or standard United States Air Force goods; did not meet 
the United States Air Force specifications; and were not purchased, 
directly or indirectly, from the United States Government or any 
branch thereof. Furthermore, said sun glasses did not meet any 
specifications or requirements of the National Bureau of Standards, 
Washington, D. C. The sum of $5.00 was greatly in excess of the 
customary retail price of said sun glasses and was a wholly fictitious 
price. 

Par. 5. Among and typical, but not all inclusive, of the statements 
and representations contained in said advertisements concerning bin- 
oculars are the following: 

We have just received a quantity of 7 7 50 Binoculars, brand new, obtained 
through the Supreme Commander of Allied Powers. These were manufactured 
in Japan on genuine Karl Zeiss tools * * * Because the 7 x 50 glasses give the 
highest performance obtainable, they are now the official choice of the Army, 


Navy and Marine Corps * * * when available, retail at $198.50 * * * We can 
offer these with a lifetime guarantee to you * * *. 


7 x 50 BINOCULARS 
(picturization of binoculars and case) 


Brand new, obtained through the supreme commander of allied powers. These 
were manufactured in Japan on genuine Karl Zeiss tools * * *. * * * when 
available retail at $198.50. * * * valued at $198.50. We can offer these with 
a life-time guarantee. 

Par. 6. By and through the use of the aforesaid statements and 
representations and others of similar import and meaning, not set out 
herein, respondents represented that their said binoculars were surplus 
standard or regulation Allied Powers merchandise, met all Allied 
Powers specifications, and were purchased, directly or indirectly, 
through the Supreme Commander of the Allied Powers. Respondents 
further represented that the said binoculars were manufactured on 
genuine Karl Zeiss tools, were the official choice of the Army, Navy 
and Marine Corps and that the retail price of said binoculars was 
$198.50. 

The aforesaid statements and representations were false, mislead- 
ing and deceptive. In truth and in fact, said binoculars were not 
surplus standard or regulation Allied Powers merchandise, did not 
meet the Allied Powers specifications and were not purchased, directly 
or indirectly, through the Supreme Commander of the Allied Powers. 
Furthermore, said binoculars were not manufactured on genuine Karl 
Zeiss tools, were not the official choice of the Army, Navy or Marine 
Corps, or any other branch of the United States Government. The 
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sum of $198.50 was greatly in excess of the customary retail price 
charged for said binoculars and was a wholly fictitious price. The 
use of the term “lifetime guarantee” in said advertisement without 
disclosing the terms and conditions of the guarantee and the manner 
and form in which respondents will perform thereunder is confusing 
and misleading and constitutes an unfair and deceptive practice. 

Karl Zeiss was instrumental in perfecting tools for the making of 
high grade optical goods. Binoculars made on Karl Zeiss tools are 
well and favorably known and preferred by a substantial portion of 
the purchasing public. 

Par. 7. Among and typical but not all inclusive of the statements 
and representations contained in said advertisements concerning Tee 
Shirts are the following: 


We have just received a shipment of Navy Type Tee Shirts. * * * guaranteed 
first class condition * * * when available retail at over $1.00 each. 


NAVY TEE SHIRTS 


Another shipment of the high quality Navy Tee Shirts has arrived * * * 
made to Government specifications * * * retail at over $1.00 each. 

* * * our Tee Shirts are sewed, stitched and sized according to Army and 
Navy specifications * * *,. 

* * * our Tee Shirts are according to Government specifications. 

Par. 8. By and through the use of the aforesaid statements and 
representations, respondents represented that the said Tee Shirts were 
regulation or standard United States Army or Navy merchandise, met 
all of the Army or Navy specifications, were purchased directly or 
indirectly from the United States Government or some branch thereof, 
and that the retail price of said Tee Shirts was over $1.00. 

The aforesaid statements and representations were false, mislead- 
ing and deceptive. In truth and in fact, the said Tee Shirts were not 
standard regulation United States Army or Navy merchandise, did not 
meet all the Army or Navy specifications and were not purchased, 
directly or indirectly, from the United States Government or any 
branch thereof. Furthermore, the sum of $1.00 was greatly in excess 
of the customary retail price of said Tee Shirts and was a wholly 
fictitious price. The use of the term “Guarantee” in said advertise- 
ment without explaining the terms and conditions of the guarantee 
and the manner and form in which respondents will perform there- 
under is confusing and misleading and constitutes an unfair and 
deceptive practice. 

Par. 9. There is among the members of the purchasing public a 
substantial number who have a decided preference for surplus mer- 
chandise manufactured for or meeting the specifications of the United 
States Government, or some branch thereof. 
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Par. 10. Respondents in the course and conduct of their businesses 
have been, and are, in substantial competition in commerce with the 
sellers of the same and similar merchandise. 

Par. 11. The use by the respondents of the foregoing false, mis- 
leading and deceptive statements and representations has had, and 
now has, the tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that such statements and representations were and are 
true and to induce the purchase of substantial quantities of respond- 
ents’ merchandise as a result of this erroneous and mistaken belief. 
Furthermore, respondents’ said practices place in the hands of retailers 
and others a means and instrumentality for deceiving the ultimate 
purchasers of said merchandise. 

In consequence thereof, substantial trade in commerce has been un- 
fairly diverted to respondents from their competitors and substantial 
injury has been and is being done to competition in commerce. 

Par. 12. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair and deceptive acts and 
practices and unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


CONSENT SETTLEMENT * 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission on August 15, 1952, issued and subse- 
quently served its complaint on the respondents named in the caption 
hereof, charging them with the use of unfair methods of competition 
and unfair and deceptive acts and practices in violation of the provi- 
sions of said Act. 

The respondents, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purpose of this proceeding, any review 
thereof, and the enforcement of the order consented to, and conditioned 
upon the Commission’s acceptance of the consent settlement herein- 
after set forth, and in leu of the answer to said complaint hereto- 
fore filed and which, upon acceptance by the Commission of this settle- 
ment, is to be withdrawn from the record, hereby: 


1The Commission’s “Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 


The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on November 6, 1952, and ordered 
entered of record as the Commission’s findings as to the facts, conclusion, and order in 
disposition of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof, 


a 


LEONARDS AND LEE SURPLUS SALES CO. ET AL. 503 
497 Findings 


1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrain from admitting or deny- 
ing that they have engaged in any of the acts or practices stated therein 
to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and prac- 
tices which the Commission had reason to believe were unlawful, the 
conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Leonards and Lee Surplus Sales Com- 
pany is a corporation organized, existing and doing business under 
and by virtue of the laws of the State of Illinois, with its office and 
principal place of business located at 8600-02-04 W. Fullerton Ave- 
nue, Chicago, Illinois. Respondents Nat M. Reznick, Sheldon Leibo- 
witz and Marvin Leibowitz are the principal officers of said 
corporate respondent and acting as such officers, formulate, direct 
and control the policies, acts and practices of said corporation. The 
address of these individual respondents is the same as that of the 
corporate respondent. 

Respondents Nat M. Reznick, Sheldon Leibowitz and Marvin Leibo- 
witz are also co-partners doing business under the name of Normscope 
Surplus Sales with their office and principal place of business located 
at 8600-02-04 W. Fullerton Avenue, Chicago, Illinois. 

All of the aforesaid respondents cooperate and act together in per- 
forming the acts and engaging in the practices hereinafter set forth. 

Par. 2. Respondents are now, and for several years last past have 
been, engaged in the wholesale and retail sale and distribution of 
general merchandise, including sun glasses, binoculars, and tee shirts 
to various business concerns. In the course and conduct of their 
businesses, respondents cause their said merchandise, when sold, to 
be transported from their place of businesses in the State of Illinois 
to the purchasers thereof located in various other States, and main- 
tain, and at all times mentioned herein have maintained, a course of 
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trade in commerce among and between the various States of the United 
States. Their volume of trade in said commerce has been, and is, 
substantial. 

Par. 3. In the course and conduct of their businesses and for the 
purpose of promoting the sale-of their merchandise in commerce, re- 
spondents’ have made, and are now making, certain statements and 
representations by means of postal cards, pamphlets, catalogs and 
other advertising matter which is distributed generally to the various 
prospective purchasers. Among and typical, but not all inclusive, 
of the statements and representations concerning sun glasses are the 
following: 

We have just received a shipment of brand new Army Air Force Sun 
Glasses. * * *, They are made to specifications GS-79-40 prescribed by the 
Optical Instrument Section of the National Bureau of Standards * * * when 
available they retail at over $5.00. 

ARMY AIR FORCHS SUN GLASSES High Quality * * *. 

* * * Just arrived shipment of brand new AAF style sun glasses. 

WAC AAF SUN GLASSES. * * * 

Made to meet rigid specifications of Bureau of Standards * * *, 

All our sun glasses are guaranteed to meet the strict requirements of the 
Bureau of Standards, Washington, D. C. * * *. 

* * % 


* * * precision tested Aviator Sun Glasses. AAF type specifications GS— 
79-40 as prescribed by the Optical Instrument Section of the National Bureau 
of Standards * * *, 

Par. 4. By and through the use of the aforesaid statements and 
representations, and others of similar import and meaning, not set out 
herein, respondents represented that their sun glasses were surplus, 
regulation or standard United States Air Force goods which met all 
United States Air Force specifications and were purchased direetly 
or indirectly from the United States Government or some branch 
thereof. Respondents further represented that their sun glasses met 
the specifications and requirements of the National Bureau of Stand- 
ards, Washington, D. C.; and that the retail price of said sun glasses 
was over $5.00. 

The aforesaid statements and representations were false, misleading 
and deceptive. In truth and in fact, said sun glasses were not surplus 
regulation or standard United States Air Force goods; did not meet 
the United States Air Force specifications; and were not purchased, 
directly or indirectly, from the United States Government or any 
branch thereof. Furthermore, said sun glasses did not meet any speci- 
fications or requirements of the National Bureau of Standards, Wash- 
ington, D.C. The sum of $5.00 was greatly in excess of the customary 
retail price of said sun glasses and was a wholly fictitious price. 
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Par. 5. Among and typical, but not all inclusive, of the statements 
and representations contained in said advertisements concerning bin- 
oculars are the following: 

We have just received a quantity of 7 « 50 Binoculars, brand new, obtained 
through the Supreme Commander of Allied Powers. These were manufactured 
in Japan on genuine Karl Zeiss tools * * * Because the 7 x 50 glasses give the 
highest performance obtainable, they are now the Official choice of the Army, 
Navy and Marine Corps * * * when available, retail at $198.50 * * * We can 
offer these with a lifetime guarantee to you * * * 


7 x 50 BINOCULARS \ 
(picturization of binoculars and case) 


Brand new, obtained through the supreme commander of allied powers. 
These were manufactured in Japan on genuine Karl Zeiss tools * * *, 
* * * when available retail at $198.50. * * * valued at $198.50. We can offer 
these with a life-time guarantee. 

Par. 6. By and through the use of the aforesaid statements and 
representations and others of similar import and meaning, not set out 
herein, respondents represented that their said binoculars were sur- 
plus standard or regulation Allied Powers merchandise, met all Allied 
Powers specifications, and were purchased, directly or indirectly, 
through the Supreme Commander of the Allied Powers. Respond- 
ents further represented that the said binoculars were manufactured 
on genuine Kar] Zeiss tools, were the official choice of the Army, Navy 
and Marine Corps and that the retail price of said binoculars was 
$198.50. 

The aforesaid statements and representations were false, misleading 
and deceptive. In truth and in fact, said binoculars were not surplus 
standard or regulation Allied Powers merchandise, did not meet the 
Allied Powers specifications and were not purchased, directly or in- 
directly, through the Supreme Commander of the Allied Powers. 
Furthermore, said binoculars were not manufactured on genuine Karl 
Zeiss tools, were not the official choice of the Army, Navy or Marine 
Corps, or any other branch of the United States Government. The 
sum of $198.50 was greatly in excess of the customary retail price 
charged for said binoculars and was a wholly fictitious price. The use 
of the term “lifetime guarantee” in said advertisement without dis- 
closing the terms and conditions of the guarantee and the manner and 
form in which respondents will perform thereunder is confusing and 
misleading and constitutes an unfair and deceptive practice. 

Karl Zeiss was instrumental in perfecting tools for the making of 
high grade optical goods. Binoculars made on Karl Zeiss tools are 
well and favorably known and preferred by a substantial portion of 
the purchasing public. 
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Par. 7. Among and typical but not all inclusive of the statements 
and representations contained in said advertisements concerning ‘Tee 
Shirts are the following: 

We have just received a shipment of Navy Type Tee Shirts. * * * guaran- 
teed first class condition * * * when available retail at over $1.00 each. 

NAVY TEE SHIRTS 

Another shipment of the high quality Navy 'Tee Shirts has arrived * * * 
made to Government specifications * * * retail at over $1.00 each. 

* * * our Tee Shirts are sewed, stitched and sized according to Army and 
Navy specifications * * *, 

* * * our Tee Shirts are according to Government specifications. 

Par. 8. By and through the use of the aforesaid statements and rep- 
resentations, respondents represented that the said Tee Shirts were 
regulation or standard United States Army or Navy merchandise, met 
all of the Army or Navy specifications, were purchased directly or in- 
directly from the United States Government or some branch thereof, 
and that the retail price of said Tee Shirts was over $1.00. 

The aforesaid statements and representations were false, mislead- 
ing and deceptive. In truth and in fact, the said Tee Shirts were not 
standard regulation United States Army or Navy merchandise, did 
not meet all the Army or Navy specifications and were not purchased, 
directly or indirectly, from the United States Government or any 
branch thereof. Furthermore, the sum of $1.00 was greatly in excess 
of the customary retail price of said Tee Shirts and was a wholly ficti- 
tious price. The use of the term “Guarantee” in said advertisement 
without explaining the terms and conditions of the guarantee and the 
manner and form in which respondents will perform thereunder is 
confusing and misleading and constitutes an unfair and deceptive 
practice. 

Par. 9. There is among the members of the purchasing public a sub- 
stantial number who have a decided preference for surplus merchan- 
dise manufactured for or meeting the specifications of the United 
States Government, or some branch thereof. 

Par. 10. Respondents in the course and conduct of their businesses 
have been, and are, in substantial competition in commerce with the 
sellers of the same and similar merchandise. 

Par. 11. The use by the respondents of the foregoing false, mislead- 
ing and deceptive statements and representations has had, and now 
has, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken be- 
lief that such statements and representations were and are true and to 
induce the purchase of substantial quantities of respondents’ mer- 
chandise as a result of this erroneous and mistaken belief. Further- 
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more, respondents’ said practices place in the hands of retailers and 
others a means and instrumentality for deceiving the ultimate pur- 
chasers of said merchandise. 

In consequence thereof, substantial trade in commerce has been un- 
fairly diverted to respondents from their competitors and substantial 
injury has been and is being done to competition in commerce. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, are 
all to the prejudice and injury of the public and of respondents’ com- 
petitors and constitute unfair and deceptive acts and practices and 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


ltis ordered, That the respondents, Leonards and Lee Surplus Sales 
Company, a corporation, and its officers, and Nat M. Reznick, Sheldon 
Leibowitz and Marvin Leibowitz, individually and as officers of said 
corporation, and as copartners doing business as Normscope Surplus 
Sales, or under any other name, and respondents’ representatives, 
agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution of 
merchandise in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from represent- 
ing directly or by implication: 

1. That articles of merchandise are surplus goods of any of the 
armed services of the United States, or of the Allied Powers, or of any 
other nation or group of nations, unless such is the fact ; 

2. That any article or articles of merchandise were purchased, or 
otherwise acquired, directly or indirectly, from the United States 
Government, or any branch thereof, or from the Allied Powers, or 
from any other nation or group of nations, unless such merchandise 
was in fact so acquired ; ; 

3. That any article of merchandise is standard or regulation mer- 
chandise of, or meets the specifications or requirements of, any of the 
armed services of the United States, or of the National Bureau of 
Standards or any other branch of the United States Government, or 
of the Allied Powers, or of any other nation or group of nations, unless 
such is the fact; 

4. That any merchandise offered for sale or sold has a retail price 
in excess of the price at which such merchandise is usually and cus- 
tomarily sold; 
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5. That any merchandise is guaranteed unless the nature and extent 
of the guarantee and the manner and form in which the guarantor 
will perform thereunder are clearly and conspicuously disclosed ; 

6. That binoculars offered for sale were manufactured on Karl 
Zeiss tools, or on any other well known brand of tools, or are the 
choice of any of the armed services of the United States, unless such 
is the fact. 

It is further ordered, That respondents shall, within sixty (60) days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 

Lronarps AND Ler SureLus SALES 
Company, A CorporaTION, 


By (S) Nar M. Reznicx, 
President. 


(S) Nat M. Reznick, 
Nat M. Reznicx, 
Individually and as Officer of Leonards and Lee Surplus Sales 
Company, a Corporation. 


(S) Sheldon Leibowitz, 
SHEeLpon Lerpowirz, 
Individually and as Officer of Leonards and Lee Surplus Sales 
Company, a Corporation. 
(S) Marvin Leibowitz, 
Marvin Letpowirz, 
Individually and as Officer of Leonards and Lee Surplus Sales 
Company, a Corporation. 
(S) Nat M. Reznick, 
Nat M. Reznicx, 
Copartner, doing business as Normscope Surplus Sales. 
(S) Sheldon Leibowitz, 
SHELDON LerBow11z, 
Copartner, doing business as Normscope Surplus Sales. 
(S) Marvin Leibowitz, 
Marvin Letsowirz, 
Copartner, doing business as Normscope Surplus Sales. 
Date: October 16, 1952. 


The foregoing consent settlement is hereby accepted by the Federal 


Trade Commission and ordered entered of record on this 6th day of 
November, 1952. 
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In roe Matter oF 
BENJAMIN B. COLE, INC. ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5813. Complaint, Sept. 20, 1950—Decision, Nov. 10, 1952 


Where a corporation and its president, engaged in conducting a collection agency 
and in collecting accounts upon a contingent basis from debtors and for 
creditors, located both within and without the state; 

In attempting to ascertain current addresses of delinquent debtors, the names 
and addresses of their employers, and other information through various 
“skip tracing” schemes, including the use of double post cards and form 
letters with provisions for supplying the desired information— 

(a) Falsely represented through the use of the name “Dispatch Forwarding 
System” and through their ‘‘Dispatch Forwarding System” cards that they 
were connected with the transportation of merchandise, that the persons 
concerning whom information was sought were consignees of packages 
sent by others which had come into respondents’ hands in the usual course of 
business, and that the information requested was sought in order to effect 
delivery ; 

(0) Falsely represented through the use of the name “Federal Deposit System’’ 
and their ‘‘Federal Deposit System” form letters that funds deposited with 
them were being held for the person concerning whom information was 
sought, that such funds were more than a trivial amount, that the informa- 
tion was sought for the purpose of identifying the recipient and that the 
requests for information came from an agency or branch of the United 
States Government ; 

The facts being the information was obtained solely for use in the collection of 
allegedly delinquent accounts for their clients; and the names “Dispatch 
Forwarding System” and ‘‘Federal Deposit System’ were subterfuges to 
disguise the true nature of their business; and the “small” sum referred 
to in the latter case was 10¢, which they paid by a check drawn on a bank; 
and 

(c) Falsely represented through the use of a form letter with an accompanying 
reply post card, which purported to come from one ‘Thomas Webster’’, that 
the name of the recipient had been given them by a friend, that they were 
sponsoring a radio show in which gift prizes were distributed, and that the 
addressee had been awarded such prize by the sponsor ; 

The facts being they had no such connection and sponsored no such prizes; 
“Thomas Webster” was a person in Chicago to whom they sent in bulk 
their skip-tracing letters for mailing to delinquent debtors and who re- 
turned to them the replies received; and the “free souvenir gift” offer was 
used as a subterfuge to disguise the nature of their business; 

With effect of deceiving many persons to whom said letters and post cards 
were sent into the erroneous belief that such representations were true 
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and that said trade names indicated the true nature of their business, and 
with capacity and tendency so to do, and to induce the recipients to give 
information to respondents which otherwise they would not have supplied: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. Everett F. Haycraft and Mr. William L. Pack, hearing 
examiners. 

Mr.J.W. Brookfield, Jr., for the Commission. 

Lenske, Spiegel & Spiegel, of Portland, Oreg., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Benjamin B. Cole, 
Inc., a corporation trading and doing business as Federal Deposit 
System and Dispatch Forwarding System and under other trade 
names, and Herman N. Cole, individually and as President of Ben- 
jamin B. Cole, Inc., and Hannah H. Cole, individually and as Secre- 
tary of Benjamin B. Cole, Inc., hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues this complaint, stating its charges in 
that respect as follows: 

ParacrapH 1. Respondent Benjamin B. Cole, Inc., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of Oregon, with its office and principal place of business located 
at 212 Davis Building, 420 S. W. 3d Avenue, in the City of Portland, 
Oregon. Respondent Herman N. Cole is President, and respondent 
Hannah H. Cole is Secretary of respondent corporation, Benjamin B. 
Cole, Inc., and said corporation is owned, dominated, controlled and 
directed by the individual respondents, Herman N. Cole and Hannah 
H. Cole. All the said respondents have cooperated and acted together 
in the performance of the acts and practices hereinafter alleged. 

Par. 2. Respondents are now, and for more than two years last past, 
have been engaged in conducting a collection agency and in collecting 
accounts owed to others upon a commission basis contingent upon 
collection. Clients for whom respondents undertake the collection of 
accounts are located both within and without the State of Oregon, as 
also are those from whom respondents endeavor to collect. The course 
and conduct of respondents’ business involves commercial intercourse 
and communication between respondents and others located in the 
various States of the United States other than Oregon. 
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Par. 8. In the course and conduct of their business, respondents fre- 
quently desire to ascertain the current addresses of persons from 
whom they are endeavoring to collect monies due to their clients, the 
names and addresses of the employers of such persons and other in- 
formation about such persons. For the purpose of obtaining this in- 
formation they have employed various schemes and methods which 
included the use of various forms, typical of which are the following: 

Post cards of the type commonly referred to as double post cards, 
which are addressed and mailed to the debtor or other person from 
whom information is sought. Said cards contain the following mes- 
sage: 

We are unable to reach the party whose name appears on the attached card 
due to removal, or error of address. By returning the attached reply card 
promptly, with the information requested, you will confer a favor upon both 
the party we are endeavoring to reach and the D. F. S. If you are unable to 
furnish the desired information, please advise us accordingly, so that prompt 
return may be made. Thank you. Yours very truly, D. F. 8. 

The reply part of the post card which is addressed to Dispatch For- 
warding System, P. O. Box 8764, Portland 7, Oregon, and is intended 
to be filled out and mailed by the debtor or other person from whom 
information is sought, is the following form: 


Date Checked By 
Reference Charges 
No. 


Name and Address on Undelivered Matter 


Please fill in space below accurately 


New Address 
of Above Party 


FOR IDENTIFICATION 
Present 


IDO e) Lae Se ee he ee ee ee ee SS ee ee ee eee 
of above party 
DONG RECT cee Oy eee a SEE IS Ee ee 


Has Telephone No. 


Undelivered matter will be forwarded to person to whom addressed, to their 
correct address and not in care of anyone else. 
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Letters in the following form: 
THE FEDERAL DEPOSIT SYSTEM 
Disbursement Office 


514 McKay Building 
Portland, Oregon, U. S. A. 


*CONFIDENTIAL* 


Regarding Name of: 


*NOTICH* 


Regarding the name listed above, you are notified that this name is among those 
to whom we have been instructed to pay a small sum of money now on deposit. 
However, under the provisions of the deposit, we are compelled to obtain actual 
positive identification that such person named is the proper one to receive the 
small sum of money, before payment can be made. 

For this reason, we require that the form below must be filled in completely 
and returned to us immediately, as the deposit will be cancelled within 15 days; 
after which we are instructed to make other disposition of the sum involved. 
Upon receipt and verification of this information, if correct and applicable to the 
person concerned, remittance of the small sum of money will follow in approxi- 
mately 20 days after identification is verified. 


* %* * 


FOR THE PURPOSE OF ESTABLISHING IDENTITY OF THE NAMED 
INDIVIDUAL WITH YOUR OFFICE, I SUBMIT THE FOLLOWING IDEN- 
TIFICATION INFORMATION: 


Full Name is 


First Name Initial Last Name 
Home Address is_---—-=- siete ese te SE et Se Ue eee 
Street City State 
IskHimployed- bys se 26 see es ee ee AS a ese See ere eee 
Employer's Name Occupation 
Bmployer’s: Address. ss 25 <* 23 2 ee ee eee 
Street City State 
BS evra Sie eS a ee ee 
Name of Bank Branch City State 
Automobile Registration, License No_=--___-___________= = States: 2. us ee ae 
Personal Reference________ ne ss et | ee See ee 
Name Street Address City State 
Deposit NOR S ass 5 See See te See 
(Signed) eee ere oe heer eee an ee ee 


Another of respondents’ schemes and methods includes mailing to 
the delinquent debtor a letter as follows: 
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FREE! From the desk of Los Angeles 
SOUVENIR GIFTS Thomas Webster Chicago 
SURPRISE! Producer of Washington, D.C. 


CS Ofu ae 1279 Ret eS ate 
The New Radio Show 


Dear Friend: 


Congratulations! Your name was given to me by a mutual friend 
and you’ve been awarded a Gift from the big group of Cash and 
Merchandise Awards offered by the sponsors of my new Radio show. 
It’s FREE! 


Just fill out the enclosed card—giving me your correct address and 
your FREE GIFT of Merchandise will be sent to you at once. 


Please be sure to do this quickly. 


Cordially, 
(S) Tom Webster 


SOUVENIR GIFT 


FREER 
HOLLYWOOD Fill out 
PREMIPRE and mail 
Radio Station YOUR 
KLAC GIFT 
Hollywood CARD 
NOW! 
MUSIC plus 
Hundreds of free No 
GIFT AWARDS! Postage 
Needed 


The return post card enclosed with the above letter is addressed to 
Thomas Webster, 510 North Dearborn Street, Chicago 10, Illinois. 
The post card states: 


Please mail me ‘Free Post Paid” 
Gift Reg. No. 


Print or Type Name in Full 


[XO GENS ee eee ee en NT ee en ee ee 
Print or Type 


@itvaorueosthOimce-andestatessaa a2) see ee eee ee ees oe 


loberpesaseao), loyy pS a se a ee 


IV CHnG. a Re ee ee ee eee 
City and Street Number 


Married (] Single LF] 
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PLEASE GIVE ME THE NAME OF A 
FRIEND FOR MY “SURPRISE” LIST 


INGOT OSS es See eS Se a ee ee ee eee 


City or Post Oliiee afd. State 2. ic, 8 eee 


Respondents have mailed said post cards and form letters to persons 
located in various States of the United States other than Oregon, and 
have received the reply portion of said cards and letters from persons 
located in States other than Oregon. 

Par. 4. Through the use of the “Dispatch Forwarding System” 
cards respondents have represented, directly and by implication, to the 
persons to whom they were sent that the persons concerning whom 
information was sought are the consignees of packages, sent by persons 
cther than respondents, and in their hands in Portland, Oregon, in the 
usual course of their business; that “charges” were involved in con- 
nection therewith; that delivery could not be effected by reason of 
removal or change of address by the addressee of such package; that 
upon receipt of the reply card properly filled out, the package would 
be delivered to the addressee, otherwise returned to the consignor}; 
that the information is sought in order to effect delivery. 

Par. 5. Through the use of the name “Dispatch Forwarding Sys- 
tem” respondents have represented, directly ,and by implication, to 
the recipients of said cards that they are, in some capacity, connected 
with the transportation and movement of goods. 

Par. 6. The said representations are false and misleading. In truth 
and in fact, respondents’ business has nothing to do with the trans- 
portation or movement of goods or their delivery to the proper con- 
signees. The information is not sought in order that delivery may be 
effected. The persons concerning whom information is sought are 
not consignees of packages in the hands of respondents in the usual 
course of their business. Respondents did not have in their possession 
any package addressed to the person concerning whom information 
was sought which had been addressed to such person by anyone other 
than respondents, nor were any “charges” involved in connection with 
any package. 

Par. 7. Through the use of the “Federal Deposit System” letter 
respondents have represented, directly and by implication, that funds 
deposited by others with respondents are being held for the person 
concerning whom information is sought; that the funds are more than 


{ 
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a trivial amount; that the desired information is sought for the pur- 
pose of identifying the person in question as the proper recipient 
thereof. 

Par. 8. Through the use of the name “Federal Deposit System” 
respondents have represented, directly and by implication, that the 
request for information comes from an agency or branch of the United 
States Government. 

Par. 9. The said representations are false and misleading. In truth 
and in fact respondents have no connection whatever with any branch 
or agency of the United States Government. The information was © 
not sought for the purpose of identifying the person in question as 
the proper recipient of a sum of money. No funds for any such per- 
son had been deposited with respondents by another. The amount 
of the “small” sum referred to in the said letter was ten cents. 

Par. 10. The information acquired by respondents from the use of 
the said card and letter was obtained by them solely for the purpose 
of being used in collecting allegedly delinquent accounts for their 
clients. The names “Federal Deposit System” and “Dispatch For- 
warding System” were merely disguises for the true nature of re- 
spondents’ business. 

Par. 11. Through the use of the letter and return post card promis- 
ing “free gifts” respondents represent that the recipient’s name was 
given them by a friend and that respondents are running or sponsor- 
ing a radio show in which gifts or prizes are distributed and that 
the recipient has been awarded a prize by the sponsors of their radio 
show. In truth and in fact respondents have no connection with any 
radio show nor do they have sponsors who furnish prizes to be given 
to persons to whom respondents send the letters and cards. 

Par. 12. The use hereinabove set forth of the foregoing false and 
misleading statements, representations, and designations has and has 
had the capacity and tendency to mislead and deceive and has mis- 
led and deceived many persons to whom the said cards and letters were 
sent into the erroneous and mistaken belief that the said statements 
and representations were true, and that the trade names used by re- 
spondents indicated the true nature of respondents’ business; and have 
induced the recipients thereof to give information to respondents, 
which otherwise they would not have supplied. 

Par. 13. The aforesaid acts and practices of respondents as herein 
alleged, are all to the prejudice and injury of the public, and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 20, 1950, issued and 
subsequently served its complaint in this proceeding upon respond- 
ents Benjamin B. Cole, Inc., a corporation, Herbert M. Cole (erro- 
neously named in the complaint as Herman N. Cole), and Hannah F. 
Cole (erroneously named in the complaint as Hannah H. Cole), 
charging them with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said Act. After the 
issuance of said complaint and the filing of respondents’ answer there- 
to, hearings were held at which testimony and other evidence in sup- 
port of the complaint were introduced before a hearing examiner 
theretofore duly designated by it, and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
No testimony or other evidence was offered in opposition to the allega- 
tions of the complaint. On December 28, 1950, the said hearing 
examiner filed his initial decision. 

Respondents filed an appeal with the Commission from said initial 
decision, and counsel supporting the complaint filed a motion to reopen 
and remand the case to the hearing examiner for the taking of addi- 
tional testimony. The Commission, on September 6, 1951, entered its 
order granting in part and denying in part respondents’ said appeal 
and remanding the case to the hearing examiner for the purpose of 
taking additional testimony concerning one of the issues in the case. 
Additional testimony and other evidence in support of the complaint 
were introduced before a substitute hearing examiner of the Commis- 
sion theretofore duly designated by it, counsel having agreed to a sub- 
stitution of hearing examiners for the purpose of taking and receiving 
such additional testimony and other evidence, and such additional tes- 
timony and other evidence were also duly recorded and filed in the 
office of the Commission. The original hearing examiner, on Febru- 
ary 14, 1952, filed a certification of record to the Commission for final 
determination. 

Thereafter, this matter came on for final consideration by the Com- 
mission upon the complaint, answer thereto, testimony and other evi- 
dence in support of the complaint, initial decision of the hearing 
examiner and respondents’ appeal therefrom, and the hearing ex- 
aminer’s certification of the record to the Commission for final deter- 
mination; and the Commission, having duly considered the matter and 
having heretofore entered its order granting in part and denying in 
part respondents’ appeal from the initial decision of the hearing ex- 
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aminer, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order, the 
same to be in leu of the said initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Benjamin B. Cole, Inc., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of Oregon, with its office and principal place of business located 
at 212 Davis Building, 420 S. W. 3rd Avenue, Portland, Oregon. Re- 
spondent Herbert M. Cole (erroneously named in the complaint as 
Herman N. Cole) is president of and owns, dominates, controls, and 
directs said corporation. Although Hannah F. Cole (erroneously 
named in the complaint as Hannah H. Cole) is secretary of respondent 
corporation, it appears that she does not participate in the control, 
direction, or management of the business of said corporation, and the 
Commission has, therefore, determined that she should not be included 
as a party respondent in this proceeding. As hereinafter used, the 
term “respondents” does not include Hannah F. Cole. 

Par. 2. Respondents are now, and for more than two years last past 
have been, engaged in conducting a collection agency and in collecting 
accounts owed to creditor clients of said respondents upon a commis- 
sion basis contingent upon collection. Said clients are located both 
within and without the State of Oregon, as also are the debtors, those 
from whom the respondents endeavor to collect such delinquent ac- 
counts. Said respondents, in the course and conduct of their business, 
are engaged in commercial intercourse and communication between 
themselves and their clients and debtors located in the various States 
of the United States other than the State of Oregon. 

Par. 3. In the course and conduct of their said business, said re- 
spondents frequently attempt to ascertain current addresses of delin- 
quent debtors, persons from whom they are endeavoring to collect 
moneys due to their clients, the names and addresses of the employers 
of such persons, and other informatioa about such persons. For the 
purpose of obtaining such information, said respondents have em- 
ployed and now employ various “skip tracing” schemes and methods, 
including the use of various forms, typical of which are those described 
hereinafter. 

(1) One of the forms used by the respondents is of the type com- 
monly referred to as “double post cards,” which is addressed and 
mailed to the debtor or other person from whom information is 
sought. Said form contains the following: 
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We are unable to reach the party whose name appears on the attached card 
due to removal, or error of address. 

By returning the attached reply card promptly, with the information re- 
quested, you will confer a favor upon both the party we are endeavoring to 
reach and the D. F. 8. 

If you are unable to furnish the desired information, please advise us ac- 
cordingly, so that prompt return may be made. 

Thank you. 

Yours very truly, 
IDR AREAS 


The reply part of the post card, which is addressed to Dispatch 
Forwarding System, P. O. Box 8764, Portland 7, Oregon, and is in- 
tended to be filled out and mailed by the debtor or other person from 
whom information is sought, is in the following form: 


DATE Checked by 


Reference Charges 
No. 


NAME and ADDRESS ON UNDELIVERED MATTER 


PLEASH FILL IN SPACE BELOW ACCURATELY 


New Address 
of Above Party 


Present 

Hinployer.— dase ti eal ne tet Be eee le eats 64 Sees 

of Above Party 

Address2.vse cera ryel by oWek tesest} fo Pew tives Flyer rity Welt gh. cenenn gh ee eee ry Yr? che) aR pe 
Name and Address of Friend or Relative of Above Party 

Remarks: 


Undelivered matter will be forwarded to person to whom addressed, to their 
correct address, and not in care of anyone else. 


(2) One of the forms of skip tracing letters which the respondents 
send to delinquent debtors reads as follows: 
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THE FEDERAL DEPOSIT SYSTEM 
Disbursement Office 


514 McKay Building 
Portland, Oregon, U. S. A. 
*CONFIDENTIAL* 


Regarding Name of: 


*NOTICE* 


Regarding the name listed above, you are notified that this name is among those 
to whom we have been instructed to pay a small sum of money now on deposit. 
However, under the provisions of the deposit, we are compelled to obtain actual 
positive identification that such person named is the proper one to receive the 
small sum of money, before payment can be made. 

For this reason, we require that the form below must be filled in completely 
and returned to us immediately, as the deposit will be cancelled within 15 days; 
after which we are instructed to make other disposition of the sum involved. 
Upon receipt and verification of this information, if correct and applicable to the 
person concerned, remittance of the small sum of money will follow in approxi- 
mately 20 days after identification is verified. 


a 3% % 


FOR THE PURPOSE OF ESTABLISHING IDENTITY OF THE NAMED 
INDIVIDUAL WITH YOUR OFFICE, I SUBMIT THE FOLLOWING IDEN- 
TIFICATION INFORMATION: 


BEDRTaTITapING LTTE US cee eet er ee ee ee ee ee ee 


First Name Initial Last Name 
Home Address is__--____ Be ee Se oe a on = I, OOD 
Street City State 
BRESIRRE TNT V,@ CLan Vester ee ee ee ee ee a ee oe ee 
Employer’s Name Occupation 
NTOLOVELS PAO OLCSS= sen Mee ee a ee eee ee eee Saeko neeaen 
Street City State 
PRESTIGE. OE a et Ep ea Re LA ipa ppt Fe i ya ese 
Name of Bank Branch City State 
Automobile Registration, License No_-----------~----_--- Staten ee tee coer eee 
PersonalpeLelenG@ss= 9) ae sa ae ae a a oe ee ES pee ee SES 
Name Street Address City State 
ID EPOSIESNO nee Se ee oe RS ee 2 
{SiO C GC) eae ee ee ee ee 


(3) Another of respondents’ skip tracing schemes and methods 
includes the practice of mailing to the delinquent debtor a form letter 
as follows: 
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FREE! From the desk of Los Angeles 
SOUVENIR GIFTS Thomas Webster Chicago 
SURPRISE Producer of Washington, D. C. 


ES UR 2 Ras By? 
The New Radio Show 


Dear Friend: 


Congratulations! Your name was given to me by a mutual friend 
and you’ve been awarded a Gift from the big group of Cash and 
Merchandise Awards offered by the sponsors of my new Radio show. 
It’s FREE! 


Just fill out the enclosed card—giving me your correct address and 
your FREE GIFT of Merchandise) will be sent to you at once. 


Please be sure to do this quickly. 


Cordially, 
(S) Tom Webster 


SOUVENIR GIFT 


FREE 

HOLLYWOOD Fill out 
PREMIERE and mail] 

Radio Station YOUR 

KLAC GIFT 

Hollywood CARD 

: NOW! 

MUSIC plus No 

Hundreds of free Postage 
GIFT AWARDS! Needed 


The return post card enclosed with the above letter is addressed to 
Thomas Webster, 510 North Dearborn Street, Chicago 10, Illinois. 
The post card states : 


Please mail me “Free Post Paid” 
Gift Reg. No. 


City and Street Number 
Married LJ Single LJ 


—_—S 


\ 
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PLEASE GIVE ME THE NAME OF A 
FRIEND FOR MY “SURPRISE” LIST 


CitygorabostyOmce;and, State:< =) becteatt ails os Ueitien . peers Jel 


Said respondents have mailed or caused to be mailed said post cards 
and form letters to persons located in various states of the United 
States other than Oregon and have received, directly or indirectly, the 
reply post cards and letters from persons located in places other than 
the state of Oregon. 

Par. 4. Through the use of said “Dispatch Forwarding System” 
cards, respondents have represented, directly and by implication, to 
the persons to whom they are sent that the persons concerning whom 
information is sought were consignees of packages which were sent 
by persons other than respondents and which had come into respond- 
ents’ hands in Portland, Oregon, in the usual course of their business; 
that “charges” were involved in connection therewith; that delivery 
could not be effected by reason of removal or change of address by the 
addressees of such packages; that upon receipt of the “reply” card 
properly filled out, the packages would be delivered to the address of 
the addressees, or returned to the consignors; and that the information 
on said cards was sought in order to effect delivery of the packages. 
Through the use of the name “Dispatch Forwarding System” respond- 
ents have represented that they were, in some capacity, connected with 
the transportation or movement of goods or merchandise. 

Par. 5. The said representations hereinbefore described and set 
forth im Paragraph Four are false and misleading. In truth and in 
fact, the persons concerning whom said information is sought are not 
consignees of packages in the hands of respondents in the usual course 
of their business. Respondents have not had and do not now have in 
their possession any packages containing goods or merchandise ad- 
dressed to the persons concerning whom said information was sought, 
nor were any “charges” involved in connection with the delivery of 
any such packages. The information acquired by the respondents as 
a result. of the use of said post cards was obtained solely for the pur- 
pose of being used in collecting allegedly delinquent accounts for their 
clients. The respondents’ business has nothing to do with the trans- 
portation of goods or merchandise or their delivery to the proper con- 
signees. The name “Dispatch Forwarding System” was merely a 
subterfuge to disguise the true nature of respondents’ business, and 
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respondents’ use of such name in connection with their business is 
misleading and deceptive. 

Par. 6. Through the use of said “Federal Deposit System” letter, 
respondents have represented, directly and by implication, that funds 
deposited by others with respondents are being held for the person con- 
cerning whom information is sought; that the funds are more than a 
trivial amount; and that the desired information is sought for the pur- 
pose of identifying the person in question as the proper recipient 
thereof. Through the use of the name “Federal Deposit System” 
respondents have represented that their requests for information come 
from an agency or branch of the United States Government. 

Par. 7. The said representations contained in Paragraph Six hereof 
are false and misleading. The information was not sought for the 
purpose of identifying the person in question as the proper recipient 
of asumofmoney. No funds for any such person have been deposited 
with the respondents. The amount of the “small” sum referred to in 
the said letter was ten cents, which was paid by Federal Deposit Sys- 
tem by check drawn on a Portland, Oregon, bank. The information 
acquired by the respondents as a result of the use of the said letter 
was obtained by them solely for the purpose of assisting them in col- 
lecting delinquent accounts for their clents. Respondents’ business 
is in no way connected with any agency or branch of the United States 
Government. The name “Federal Deposit System” was merely a sub- 
terfuge to disguise the true nature of respondents’ business, and re- 
spondents’ use of such name in connection with their business was 
misleading and deceptive. Respondents discontinued using said “Fed- 
eral Deposit System” letter in August 1949. 

Par. 8. Through the use of the said letter and return post card 
promising “free souvenir gifts” represented to be offered by sponsors 
of a radio show produced by one Thomas Webster, respondents repre- 
sent that the name of the recipient was given them by a friend and that. 
respondents are sponsoring a radio show in which gifts or prizes are 
distributed, and that the recipient had been awarded such prize by the 
sponsors thereof. In truth and in fact, respondents have no connec- 
tion with any radio show nor do they have sponsors to furnish prizes 
to be given to persons to whom respondents send the said “skip trac- 
ing” letters and post cards, which are sent by respondents in bulk to 
one Thomas Webster from whom the forms were purchased and by 
whom they are distributed through the mail to the addressees, delin- 
quent debtors, whose names are furnished by the respondents. The re- 
plies to these printed forms are in turn received by said Thomas 
Webster in Chicago, Illinois, and thereupon mailed back to the re- 
spondents in Portland, Oregon. The “free souvenir gift” offer was 
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used as a subterfuge to disguise the true nature of respondents’ 
business. 

Par. 9. The use, as hereinabove set forth, of the false and mislead- 
ing statements, representations, and designations and the misleading 
and deceptive trade names has had and now has the capacity and 
tendency to mislead and deceive, and has misled and deceived, many 
persons to whom said letters and post cards are sent into the erroneous 
and mistaken belief that, the said statements and representations are 
true and that the trade names indicate the true nature of respondents’ 
business, and to induce the recipients of such letters and postcards to 
give information to respondents which otherwise they would not have 
supplied. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found are: 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent Benjamin B. Cole, Inc., a corporation, 
its officers other than Hannah F. Cole, and Herbert M. Cole, indi- 
vidually and as president of respondent corporation, and their rep- 
resentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the use in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of so-called “skip 
tracer” form letters, double reply post cards, or any other printed 
matter of a substantially similar nature, do forthwith cease and desist 
from: 

1. Using the name “Dispatch Forwarding System” or any other 
word or words of similar import, to designate, describe, or refer to. 
respondents’ business; or otherwise representing, directly or by impli- 
cation, that respondents are connected with or in the business of trans- 
porting or delivering goods or mail to the proper recipients thereof,, 
or that they maintain an unclaimed-package department. 

2. Representing, directly or by implication, that persons concern- 
ing whom information is sought through respondents’ post cards, form 
letters, or other material are, or may be, consignees of goods, or pack- 
ages, or mail, prepaid or otherwise, in the hands of respondents, or 
that the information sought through such means is for the purpose of 
enabling respondents to make delivery of goods or packages or mail 
to such persons. 
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3. Using the name “Federal Deposit System” or any other word 
or phrase of similar import to designate, describe or refer to respond- 
ents’ business; or otherwise representing, directly or by implication, 
that their request for information concerning delinquent debtors are 
from the United States Government or any agency or branch thereof, 
or that their business is in any way connected with the United States 
Government. 

4. Representing, directly or by implication, that any money has 
been deposited with them for persons from whom or about whom 
information is sought. 

5. Representing, directly or by implication, that they sponsor, or 
have any connection with, any radio program or show unless such 
is a fact. 

6. Representing through the use of the said Thomas Webster form 
letters, or otherwise, that any person from whom or about whom 
information is sought has been awarded a gift or prize, or that such 
person will receive a gift or prize by furnishing the information re- 
quested. 

7. Representing, directly or by implication, that respondents’ bus- 
iness is other than that of operating a collection agency. 

Lt is further ordered, That the complaint herein be, and it hereby 
is, dismissed as to Hannah F. Cole. 

It is further ordered, That respondents Benjamin B. Cole, Inc., 
and Herbert M. Cole shall, within sixty (60) days after service upon 
them of this order, file with the Commission a report in writing setting 
forth in detail the manner in which they have complied with this 
order. 
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Woluntary abandonment or discontinuance of challenged advertising matter, 
where it appeared that the respondent became aware that related advertis- 
ing representations were under investigation by the Commission and declined 
to desist the same through the informal stipulation procedure, or to enter 
into a consent settlement under the provisions of the Commission’s Rule V, 
is not a guarantee that such advertising will not be resumed, and such 
discontinuance does not constitute a bar to an order to cease and desist 
where a question may arise as to the resumption of unfair practices. 


wn order to effect competent treatment to cure any specific malcondition of the 
feet, according to the uncontradicted testimony of experts, proper diagnosis 
followed by appropriate measures thereby indicated is necessary, treatment 
for both feet is not necessarily the same, and treatment for any abnormal 
condition should be particularly adapted to the exigencies of the specific 
case since haphazard, unscientific methods might well aggravate the con- 
dition. 


In said further eonnection massage is an effective and accepted procedure in 
the treatment of certain pathological conditions of various parts of the 
anatomy including the feet, and is used principally following an accident 
or any injury where there is decreased efficiency of circulation and where 
it is desired to stimulate circulation to reduce swelling to promote recovery, 
but normal feet do not require it, and in the absence of the foregoing or 
analogous exigencies, it is not indicated or deemed necessary. 


_A healthy foot may be described as one which will enable one to stand, walk or 
run without adverse symptoms of pain or tiring, and almost all shoes will 
keep feet healthy in the sense that they afford a measure of protection 
against environmental hazards, such as protection from bruises, etc., and, 
all things being equal, any properly fitted shoe will serve such purposes. 


*Where a corporation engaged in the manufacture, in substantial volume, of its 
“Lazy Bones” shoes, and in the interstate sale and distribution thereof ; 
through statements on labels and display cards, advertisements in magazines 
of general circulation, in folders and circulars, and through radio broad- 
casts— 

(a) Represented that through the wearing of its said shoes, the feet, including 
the muscles.and arches, would be massaged in the process of walking and 
would thereby ‘benefit ; 

(0) Represented that such shoes would exercise and stimulate the arches; and 

«(c) Represented that they would help children’s feet to develop healthily and - 
keep them healthy ; 
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The facts being that said shoes were stock shoes, and while they contained 
features not found in some other stock shoes, wearing them would not 
accomplish the aforesaid results ; 

With tendency and capacity to mislead and deceive a substantial portion of the 


purchasing public into the erroneous belief that said representations were 


true and thereby induce it to purchase substantial quantities of said shoes; 
and with effect of placing in the hands of dealers therein means whereby 
they might deceive and mislead the purchasing public in the aforesaid 
respects: ; 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


As respects respondent’s contention that the proof failed to sustain that portion 
of the complaint which charged it with the use of ‘unfair and deceptive acts 
and practices”: cross-examination developed that walking in respondent’s 
shoes would have no beneficial massaging effect by reason of design or 
otherwise; that almost all shoes would keep feet healthy as respects the 
measure of protection provided against environmental hazards; and that 
respondent’s shoes in such respects were no different from or superior to 
those made by others. 


In the aforesaid connection the attempted defense that respondent had never 
represented its shoes as possessing therapeutic, remedial or curative prop- 
erties and that hence no infraction of law might be charged: reading of 
the complaint disclosed that no such charges had been made, but merely that 
the actual statements used by respondent as to the qualities of its said 
shoes and the results produced were false, misleading and deceptive; and 
the further defense that any rubbing, no matter how slight, insignificant 
or non-beneficial, fell within the literal definition of the word “massage”, 
was rejected as chimerical and unreal. 


With further respect to respondent’s contention that the complaint should be 
dismissed because of non-use by it in its advertisements of the word “‘thera- 
peutic”: the query was made as to what then was meant by such expressions 
as “massages the muscles’, “stimulates the feet’, ‘“‘exercises and stimulates 
the arches”, “helps feet to develop healthily”, and “helps feet stay healthy”. 


As further respects the fact that respondent in August, 1951, withdrew from the 
hands of its customers all mats containing the challenged representations, 
as a result of being advised, according to it, through the press or otherwise 
that the Commission had under investigation the advertising of many shoe 
manufacturers, and its insistence that because of such abandonment, no order 
predicated on such advertisements should issue: the Commission took official 
notice of its own records which, while not in evidence, disclosed a chain of 
correspondence between the Commission and the respondent extending over 
several years, during the course of which respondent’s various advertising 
representations were criticized and discussed in detail by it with the re- 
spondent, and the latter was given ample opportunity to enter into a stipula- 
tion to cease and desist in lieu of formal action which it declined, as it did 
also opportunity to enter into a consent settlement under the provisions of 
the Commission’s Rule V. 
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Before Ur. James A. Purcell, hearing examiner. 
Mr. B. G. Wilson and Mr. J. M. Doukas for the Commission. 
Lewis, Rice, Tucker, Allen & Chubb, of St. Louis, Mo., for 
respondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that The Juvenile Shoe 
Corporation of America, a corporation, hereinafter referred to as 
the respondent, has violated the provisions of said Act and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapH 1. Respondent, The Juvenile Shoe Corporation of 
America, is a corporation organized and existing under and by virtue 
of the laws of the State of Missouri with its office and principal place 
of business located at 1221 Locust Street, St. Louis 3, Missouri. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the manufacture, sale and distribution in commerce of 
shoes designated as “Lazy Bones” shoes. 

Par. 3. Respondent causes and has caused said shoes when sold to 
be transported from its place of business in the State of Missouri to 
purchasers thereof located in various other States of the United 
States and in the District of Columbia and maintains, and at all times 
mentioned herein has maintained a course of trade in its said shoes in 
commerce between and among the various States of the United States 
and in the District of Columbia. Respondent’s volume of business 
in the sale of said shoes in commerce is and has been substantial. 

Par. 4. In the course and conduct of its business, and for the purpose 
of inducing the purchase of its said shoes, respondent has made cer- 
tain statements and representations concerning the nature and use- 
fulness of said shoes by means of labels on its shoes; display cards, ad- 
vertisements inserted in magazines of general circulation and in 
folders and circulars; also, by radio continuities broadcast from vari- 
ous radio stations. Among and typical of such statements and repre- 
sentations are the following: 

* * * Massage the muscles of your feet every time they touch the ground * * *, 

* * * the shoes actually massage and stimulate the feet with every step * * *. 

* * * they actually massage the muscles of your children’s feet with every 


step taken. 
Their built-in features massage your arch with every step. 
* * * exercise and stimulate the arches * * *, 
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* * * helps. young children’s feet to develop healthily * * *. 

* * * help children’s feet stay healthy * * *. 

Par. 5. Through the use. of the statements and representations ap- 
pearing in the aforesaid advertisements, respondent represented that 
by wearing its “Lazy Bones” shoes the feet, including the muscles 
and arches, will be massaged in the process of walking and will thereby 
benefit the feet; that they exercise and stimulate the arches; will help 
children’s feet to develop healthily and helps to keep them healthy. 

Par. 6. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact, said shoes are stock 
shoes and while they contain features not found in some other stock 
shoes, the wearing of said shoes will not in the process of walking or 
otherwise, massage the feet or the arches and muscles thereof in any 
sense that might be regarded as beneficial. The wearing of said shoes 
will not stimulate or exercise the muscles or arches of the feet. Said 
shoes will not help children’s feet to develop healthily or keep them 
healthy. 

Par. 7. The use by respondent of the foregoing false, deceptive and 
misleading statements and representations with respect to its shoes 
has had the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken be- 
lief that the representations are true and to induce them, because of 
such erroneous and mistaken belief, to purchase substantial quantities 
of respondent’s shoes and has placed in the hands of dealers of said 
shoes means and instrumentalities whereby they may deceive and mis- 
lead the purchasing public in the respects stated therein. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of section 5 of the Federal Trade Commission 
Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance,” dated November 13, 1952, 
the initial decision in the instant matter of hearing examiner James 
A. Purcell, as set out as follows, became on that date the decision of 
the Commission. 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 2, 1952, issued and subse- 
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quently served its complaint in this proceeding upon respondent, The 
Juvenile Shoe Corporation of America, a corporation, charging it 
with the use of unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
On April 21, 1952, the corporate respondent filed its answer and, after 
seasonable notice, hearings were held at which testimony and other 
evidence in support of and in opposition to the allegations of said 
complaint were introduced before the above-named Hearing Examiner 
theretofore duly designated by the Commission. Said testimony and 
other evidence were reduced to writing, duly filed and recorded in 
the office of the Commission. 

Thereafter the proceeding regularly came on for final considera- 
tion by said Hearing Examiner on the complaint, the answer thereto, 
testimony and other evidence, as also proposed findings as to the facts 
and conclusions presented by counsel in support of the complaint and 
counsel for the respondent, oral argument thereon not having been 
requested. 

Said Hearing Examiner, having duly considered the record herein, 
finds that this proceeding is in the interest of the public and makes 
the following findings as to the facts, conclusion therefrom, and order : 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, The Juvenile Shoe Corporation of 
America, is a corporation organized and existing under and by virtue 
of the laws of the State of Missouri with its office and principal place 
of business located at No. 1221 Locust Street, St. Louis 8, Missouri. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the manufacture, sale and distribution in commerce of 
shoes designated as “Lazy Bones” shoes. 

Par. 8. Respondent causes said shoes when sold to be transported 
from its place of business in the State of Missouri to purchasers thereof 
located in various other States of the United States and in the Dis- 
trict of Columbia and maintains a course of trade in its said shoes in 
commerce between and among the various States of the United States 
and in the District of Columbia. Respondent’s volume of business 
in the sale of said shoes in commerce is and has been substantial, 
amounting to approximately $500,000.00 in sales of its “Lazy Bones” 
shoes for the years 1950 and 1951. 

Par. 4. In the course and conduct of its business, and for the pur- 
pose of inducing the purchase of its said shoes, respondent has made 

certain statements and representations concerning the nature and use- 
fulness of said shoes by means of labels on its shoes; display cards, 
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advertisements inserted in magazines of general circulation and in 
folders and circulars; also, by radio continuities broadcast from vari- 
ous radio stations. Among and typical of such statements and 
representations are the following: 


1. * * * Massage the muscles of your feet every time they touch the ground 
* & * 


2. * * * the shoes actually massage and stimulate the feet with every step 
*& ke * 


3. * * * they actually massage the muscles of your children’s feet with 
every step taken. 

4. Their built-in features massage your arch with every step. 

5. * * * exercise and stimulate the arches * * *. 

6. * * * helps young children’s feet to develop healthily * * *. 

7. * * * help children’s feet stay healthy * * *., 

Par. 5. Through the use of the statements and representations 
appearing in the aforesaid advertisements, respondent represented 
that by wearing its “Lazy Bones” shoes the feet, including the muscles 
and arches, will be massaged in the process of walking and will thereby 
benefit the feet; that they exercise and stimulate the arches; will help 
children’s feet to develop healthily and helps to keep them healthy. 

Par. 6. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact, said shoes are stock shoes 
and while they contain features not found in some other stock shoes, 
the wearing of said shoes will not in the process of walking or other- 
wise, massage the feet or the arches and muscles thereof in any sense 
that might be regarded as beneficial. The wearing of said shoes will 
not stimulate or exercise the muscles or arches of the feet. Said shoes 
will not help children’s feet to develop healthily or keep them healthy. 

As aforesaid, the complaint herein was issued on April 2, 1952, and 


respondent by its answer, supplemented by testimony of record, ad-. 


mitted the use and dissemination of the various advertisements con- 
taining the statements and representations set forth in Paragraph 
Four above, and which are for convenience hereinafter, numbered 
from One to Seven inclusive. Respecting representations denoted 1, 
2,3 and 4 (having to do with claimed beneficial massaging of the 
feet), and representations denoted 5, 6 and 7 (having to do with 
exercise and stimulation of the arches and assistance in developing 
and preserving foot health) respondent abandoned such on August 17, 
1951, at which time, all of respondent’s outstanding advertising mats 
containing these representations were withdrawn from the hands of 
respondent’s customers and new mats substituted from which were 
deleted all of the objectionable matters and misrepresentations form- 
ing the basis of the complaint. This action was taken by respondent 
as a result of being advised, according to the respondent, through the 
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press or otherwise, that the Commission had under investigation the 
advertising representations of many shoe manufacturers. Respondent 
urges that because of such abandonment, no order predicated on such 
advertisements should issue. 

The records of the Commission, of which, while not in evidence the 
Examiner takes official notice, disclose a chain of correspondence be- 
tween the Commission and the respondent from April 22, 1948, to 
February 6, 1952, during the course of which the various advertising 
representations of respondent respecting its shoes were criticised by 
the Commission and discussed in detail by the Commission and the 
respondent; such correspondence. also discloses the respondent was 
given ample opportunity to enter into a stipulation to cease and desist 
in lieu of formal action, which it declined, and the testimony herein 
discloses that respondent was tendered an opportunity to enter into 
a Consent Settlement under provisions of Rule V of the Commission’s 
Rules of Practice, which was likewise declined. 


EXPERT TESTIMONY 


The Commission, to maintain the issue on its part joined, introduced 
the testimony of two experts, one qualified as an orthopedic surgeon 
who had practiced his profession for eighteen years, and the other a 
practitioner of physical medicine, which has to do with the use of 
physical aids to the correction of morbid, abnormal and diseased con- 
ditions, such aids consisting of the use of heat, massage, exercise, 
mechanical supports, braces and prophylactic devices, etc. This wit- 
ness has been teaching his subject since 1945 and is now so engaged 
in the George Washington Medical School of Washington, D. C. 
The professional qualifications of the experts were never questioned. 

Both witnesses agreed that to effect competent treatment to cure 
any specific malcondition of the feet, proper diagnosis is first neces- 
sary and that appropriate measures should then be taken in light of 
the result of the diagnosis; that the treatment for both feet is not 
necessarily the same; that normal feet do not need treatment and 
that any treatment for an abnormal condition should be particularly 
adapted to the exigencies of the specific case—in other words, no 
standard or universal device or treatment would be appropriate in all 
cases and haphazard, unscientific methods might well aggravate the 
condition; that massage is an effective and accepted procedure in the 
treatment of certain pathological conditions of various parts of the 
anatomy including the feet, and use of the words: “helps your chil- 
dren’s feet to develop healthily” and “help children’s feet stay healthy” 
is a direct and unqualified representation that foot “health” will 
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ensue, continue and remain as a result of use of respondent’s shoes. 
Respondent challenges seriously that portion of the complaint charg- 
ing it with the use of “unfair and deceptive acts and practices” in this 
particular whereas, in order to sustain an order in the premises, such 
must be proved and found to exist, which is hereby done. Cross- 
examination developed that walking in respondent’s shoes would have 
no beneficial massaging effect or result and there is nothing in the 
design of the shoe which would be at all conducive to this effect ; that 
almost all shoes will keep feet healthy in the sense that they afford a 
measure of protection against environmental hazards, 1. e., protection 
from bruises, nails, foreign objects, the exclusion of excessive heat and 
cold as the case may be, and, all things being equal, any properly 
fitted shoe will serve these purposes, and respondent’s shoes, in this 
connotation, are no different or superior to shoes manufactured by 
others. 

A healthy foot may be described as one which will allow one to 
stand, walk and run without adverse symptoms of pain or tiring. 

Witnesses noted no features in respondent’s shoes different from: 
other shoes customarily found on the market. 

Webster’s International Dictionary defines massage as: 

A method of treating the superficial parts of the body for remedial or hygienic 
purposes, consisting in rubbing, stroking, kneading, tapping, etc., with the hand 
or with an instrument. 

One of the physicians defined massage as a rubbing or kneading of 
the skin and underlying muscles in a particular manner to induce or 
arrive at a desired result, and is used primarily following an accident 
or any injury where there is present decreased efficiency of blood 
circulation and where it is desired to stimulate the circulation by 
rubbing or massaging to reduce swelling to promote recovery. Normal 
feet do not require massage and in the absence of the foregoing or 
analogous exigencies massage is not indicated or deemed necessary. 
Respondent’s shoes will not exercise or massage the feet nor the arches 
thereof, nor stimulate the muscles of the feet so as to effect any bene- 
ficial result but will massage the foot in the limited sense that any shoe 
will rub or massage the foot in the normal process of flexing same 
when in motion. 

The respondent adduced no expert testimony to maintain the issues 
on its part joined. 

At this juncture consideration is given to the emphasis stressed by 
respondent that it has never represented its shoes as possessing thera- 
peutic, remedial or curative properties, ergo, no infraction of law may 
be charged. However, a reading of the complaint will disclose that 
no such charges, eo nomzne, have been made but, on the contrary, 
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Paragraphs Five and Six of the complaint merely charge the actual 
statements used by respondent to be false, misleading and deceptive 
and that respondent’s shoes will not do the various things, nor produce 
the various results, attributed to their use. Further, respondent, in 
its defense, laid emphasis on the literal meaning of the word “mas- 
sage,” contending that any rubbing, no matter how slight, insignificant 
or non-beneficial such may be, yet falls within the literal definition of 
the word “massage,” hence there has been no misrepresentation. This 
attempted defense is merely a semantic fantasy, chimerical and unreal, 
as is also the contention that the complaint should be dismissed because 
of non-user by respondent in its advertisements of the word “thera- 
peutic” when in fact no such charge was made, although it might be 
pertinent to inquire, arguendo, that if respondent did not desire and 
attempt to import to the public, by inference, innuendo or oblique 
hint, some such quality inherent in the use of its shoes, then what, in 
fact, was meant by such expressions as: “massages the muscles,” “stim- 
ulates the feet,” “exercises and stimulates the arches,” “helps feet to 
develop healthily” and “helps feet stay healthy ?” 

Par. 7. The use by respondent of the foregoing false, deceptive and 
misleading statements and representations with respect to its shoes 
has the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that the representations are true and to induce them, because 
of such erroneous and mistaken belief, to purchase substantial quan- 
tities of respondent’s shoes and has placed in the hands of dealers of 
said shoes means and instrumentalities whereby they may deceive and 
mislead the purchasing public in the respects stated therein. 


CONCLUSIONS 


1. The aforesaid acts and practices of the respondent, as herein 
found, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of section 5 of the Federal Trade Commission Act. 

2. Voluntary abandonment or discontinuance of the advertising 
matter prior to issuance of the complaint as herein stated is not a 
guarantee that such will not be resumed (/. 7. C. v. Wallace, 75 F. 
(2d) 733, 738) ; nor does discontinuance render the controversy moot, 
(Ff. T. C. v. Goodyear, 304 U. S., 257, 260) ; nor is such discontinuance 
a bar to an order to cease and desist where a question may arise as to 
the resumption of unfair practices. (Deerev. F.7.C., 152 F. (2d) 65). 
Also see Corn Products Refining Co. v. F. T. C., 144 F. (2d) 211; 
Pairyfoot Products v. F. T. C., 82 F. (2d) 684. 
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It is ordered, That the respondent, The Juvenile Shoe Corporation 
of America, a corporation, and its officers, representatives, agents and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale or distribution in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, of re- 
spondent’s shoes designated “Lazy Bones” or any other shoe of simi- 
lar construction, irrespective of the designation applied thereto, do 
forthwith cease and desist from representing, directly or by impli- 
cation: 

(1) That the wearing of said shoes will massage the feet, or the 
arches or muscles thereof; 

(2) ‘That the wearing of said shoes will stimulate or exercise the 
muscles or arches of the feet ; 

(3) That the wearing of said shoes will help children’s feet to de- 
velop healthily or will help to keep them healthy. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist [as required by 
said declaratory decision and order of November 13, 1952]. 
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In THE MArrTer OF 


PAUL T. LYNCH TRADING AS LYNCH’S DIATHERMY 
COMPANY 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO. THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5999. Complaint, June 16, 1952—Decision, Nov. 18, 1952 


The use of a diathermy device in applying high frequency electrical current to 
produce heat in body tissues for therapeutic purposes is a form of treatment 
powerful enough to do serious injury to the user if improperly applied. 
Application of such treatment by an unskilled person in cases where there 
are advanced blood vessel changes of the legs, usually characterized by 
severe pains in the extremities, may, in excess dosage, not only cause serious 
burns but may lead to gangrene and necessitate amputation of the leg; and 
application of heat produced thereby in any area of the body where appre- 
ciation of heat has been impaired or lost may result in serious burns and 
destruction of tissue. 


Pains commonly believed to be associated with neuritis are frequently sympto- 
matie of some underlying cause or disease, such as tumor, tuberculosis, 
syphilis, cancer and diabetes, and an attempt to relieve the pain resulting 
from such conditions by the use of a diathermy device such as respondent’s 
without securing proper diagnosis may result in fatal delay in the treatment 
of the underlying cause. 


Where an individual engaged in the interstate sale and distribution of his 
“Lynch’s Short Wave Diathermy” to members of the purchasing public for 
use in treatment of self-diagnosed diseases by self-application in the home; 
in advertising through newspapers, booklets and circulars, and otherwise— 

Represented that said device, used by members of the general public in the 
treatment of self-diagnosed diseases, would relieve the pains of chronic 
arthritis, neuritis, sciatica, sinus, and rheumatism, and might be safely used 
by them in their homes, without revealing that the safe use of such a device 
by the public required diagnosis by a competent physician, determination 
of whether or not diathermy was indicated and, if so, the frequency and 
rate of application, thorough and adequate instruction by a trained tech- 
nician in the use thereof, including proper placement of the electrodes, 
control and regulation of the amount of heat applied, and preventive 
measures against burns and tissue destruction; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that said device was entirely safe and its 
use free from ill effects, and with effect of inducing such public, because of 
its mistaken belief, to purchase the device: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 
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Before Mr. J. Larl Cow, hearing examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. Paul L. Lynch, of Philadelphia, Pa., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Paul T. Lynch, an 
individual trading as Lynch’s Diathermy Company, hereinafter re- 
ferred to as respondent, has violated the provisions of said Act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapy 1. Respondent Paul T. Lynch is an individual trading 
as Lynch’s Diathermy Company with his office and principal place 
of business located at 1539 72nd Avenue, Philadelphia, Pennsylvania. 

Par. 2. The respondent is now, and for more than one year last 
past has been engaged in the sale and distribution of a certain device, 
as “device” is defined in the Federal Trade Commission Act, desig- 
nated “Liynch’s Short Wave Diathermy.” 

In the course and conduct of his said business, the respondent causes 
said device, when sold, to be transported from his place of business 
in the State of Pennsylvania to purchasers thereof located in various 
other States of the United States. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said device in commerce between and 
among the various States of the United States. 

Par. 3. Respondent’s device is essentially a portable cabinet housing 
a transformer, a short wave generator, radio tubes and coils, designed 
for the generation of electrical short waves and the application thereof 
to parts of the human body by means of insulated electrodes. The 
electrical energy necessary for the operation of this device is secured 
by attaching it to the domestic electrical current in the user’s home. 
When the electrodes are applied to the user’s body and the device is 
put into operation, the passage of the electrical short waves between 
the electrodes creates heat within the body tissue of the user because 
of their resistance to the passage of such electrical currents. Re- 
spondent’s device is offered for sale and sold to members of the pur- 
chasing public for use in the treatment of self-diagnosed diseases by 
self-application in the home. | 

Par. 4. In the course and conduct of his aforesaid business respond- 
ent has disseminated and is now disseminating, and has caused and 
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is now causing the dissemination of, advertisements concerning his 
said device by the United States mails and by various other means 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, including, but not limited to, advertisements inserted in 
newspapers and in booklets and circulars for the purpose of inducing 
and which were likely to induce, directly or indirectly, the purchase 
of said device; and respondent has also disseminated and is now dis- 
seminating, and has caused and is now causing the dissemination of, 
advertisements concerning his said device by various means including, 
but not limited to, the advertisements referred to above for the purpose 
of inducing, and which were likely to induce, directly or indirectly, 
the purchase of said device in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. . 

Among and typical of the statements and representations contained 
in said advertisements disseminated and caused to be disseminated, 
as hereinabove set forth, by advertisements inserted in newspapers 
and in other advertising literature are the following: 

CHRONIC PAINS of 
RHEUMATISM 
ARTHRITIS 
NEURITIS 


SCIATICA 
and SINUS 


ALLEVIATED 
by SHORT WAVE 
DIATHERMY 


If you suffer the excruciating pains of chronic muscular and rheumatic 
ailments * * * take hope! Yes, if your recurring aches and pains prevent 
you from working efficiently * * * deprive you of the happiness that is right- 
fully yours * * * take hope! In many cases SHORT WAVE DIATHERMY 
has brought blessed relief where all other methods have failed. This pamphlet 
has been prepared to acquaint you with SHORT WAVE DIATHERMY * * * 
to tell you what it may do to bring new joy and happiness into your life! 


THE FIRST STEP IS .UP TO YOU! 


Today—call or write for a FREE demonstration in your-own home. You 
may be suffering needlessly * * * you owe it to yourself, and your family to 
investigate Short Wave Diathermy. 


ARTHRITIS 
FREE BOOKLET 


* * * tells all about proven method for alleviating pains of chronic Arthritis, 
Neuritis, Sciatica, Sinus, Rheumatism! Just send your name and address (or 
phone) for your free copy! It describes in full the modern method prescribed by 
doctors and used in hospitals and homes throughout America! You must read 
the exciting information this Free Booklet contains * * * for you may be 
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suffering needlessly. Learn how after medical examination and complete instruc- 
tion, you can have his modern method in your home for possible alleviation 
of excruciating chronic muscular and rheumatic pains. Send your name and 
address * * * or phone * * * today! No obligation, of course! 

Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto not specifically set out herein, respondent represented that his 
device, use by members of the general public in the treatment of self- 
diagnosed diseases, will relieve the pains of chronic arthritis, neuritis, 
sciatica, sinus and rheumatism, and may be safely used by members of 
the public in their homes. 

Par. 6. The aforesaid advertisements are misleading in material re- 
spects and constitute “false advertisements” as that term is defined in 
the Federal Trade Commission Act for the reason that they fail to 
reveal facts material in the light of the representations made and facts 
material with respect to the consequences which may result from the 
use of said device under the conditions prescribed or under such condi- 
tions as are customary and usual. 

The use of respondent’s device in applying high frequency electrical 
currents to produce heat in body tissues for therapeutic purposes is a 
form of treatment powerful enough to do serious injury to the user if 
improperly applied. When used unskillfully, said device may burn or 
otherwise seriously injure the person to whom it is applied. The ap- 
plication of such treatment by an unskilled person in cases where there 
are advanced blood vessel changes of the legs, which are usually charac- 
terized by severe pains in the extremities, may, in excess dosage, not 
only cause serious burns but may lead directly to gangrene and neces- 
sitate amputation of the leg. Pains commonly believed to be associ- 
ated with neuritis are frequently symptomatic of some underlying 
cause or disease, such as tumor, tuberculosis, syphilis, cancer and dia- 
betes and an attempt to relieve the pain resulting from such conditions 
by the use of a diathermy device such as respondent’s without securing 
proper diagnosis as to the cause of such pain may result in fatal delay 
in the treatment of the underlying cause of such symptoms. The ap- 
plication of heat produced by respondent’s device in any area of the 
body where appreciation of heat has been impaired or lost may result 
in serious burns and destruction of tissue. 

The safe use of a diathermy device such as respondent’s, by members 
of the general public in their homes, requires that there first be a com- 
petent diagnosis by a competent physician, a determination of whether 
or not diathermy is indicated, and, if so, the frequency and rate of ap- 
plication, thorough and adequate instruction by a trained technician 
in the use of the device including, among other things, the proper 
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placement of the electrodes, control-and regulation of the amount of 
heat to be applied and preventive measures against burns and tissue 
‘destruction. 

Par. T. The use by the respondent of the statements and representa- 
tions set out herein with respect to respondent’s device, without reveal- 
ing facts material in the light of the representations made, has had the 
capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that re- 
spondent’s device is entirely safe and its use free from ill effects and to 
induce a portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase respondent’s said device. 

Par. 8. The aforesaid acts and practices of the respondent are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance,” dated November 18, 1952, 
the initial decision in the instant matter of hearing examiner J. Earl 
Cox, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 16, 1952, issued and subse- 
quently served its complaint in this proceeding upon the respondent 
Paul L. Lynch, designated and referred to in the complaint as Paul T. 
Lynch, an individual trading as Lynch’s Diathermy Company, charg- 
ing him with unfair and deceptive acts and practices in commerce 
in violation of the provisions of said Act. After respondent filed his 
answer in this proceeding and at the initial hearing, a stipulation was 
entered into by and between Jesse D. Kash, counsel in support of the 
complaint, and said respondent that a statement of facts dictated into 
and made a part of the record in this proceeding may be taken as 
the facts in this proceeding and in lieu of evidence in support of and 
in opposition to the charges stated in the complaint and that the said 
statement of facts may serve as the basis for findings as to the facts 
and conclusion based thereon and order disposing of the proceeding, 
without presentation of proposed findings and conclusions or oral 
argument. The said stipulation as to the facts expressly provides 
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that upon appeal to or review by the Commission said stipulation 
may be set aside by the Commission and this matter remanded for 
further proceedings under the complaint. Thereafter, this proceed- 
ing regularly came on for final consideration by said hearing examiner 
upon the complaint, answer and stipulation, said stipulation having 
been approved by the hearing examiner, who, after duly considering 
the record herein, finds that this proceeding is in the interest of the 
public and makes the following findings as to the facts, conclusion 
drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Paul L. Lynch, designated and referred 
to in the complaint as Paul T. Lynch, is an individual trading as 
Lynch’s Diathermy Company with his office and principal place of 
business located at 1539 72nd Avenue, Philadelphia, Pennsylvania. 

Par. 2. The respondent is now, and for more than one year last 
past has been, engaged in the sale and distribution of a certain device, 
as “decisive” is defined in the Federal Trade Commission Act, desig- 
nated “Lynch’s Short Wave Diathermy.” | 

In the course and conduct of his said business, the respondent causes 
said device, when sold, to be transported from his place of business 
in the State of Pennsylvania to purchasers thereof located in various: 
other States of the United States. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said device in commerce between and among 
the various States of the United States. 

Par. 3. Respondent’s device is essentially a portable cabinet hous- 
ing a transformer, a short wave generator, radio tubes and coils, 
designed for the generation of electrical short waves and the applica- 
tion thereof to parts of the human body by means of insulated elec- 
trodes. The electrical energy necessary for the operation of this device 
is secured by attaching it to the domestic electrical current in the user’s 
home. When the electrodes are applied to the user’s body and the 
device is put into operation, the passage of the electrical short waves 
between the electrodes creates heat within the body tissues of the 
user because of their resistance to the passage of such electrical cur- 
rents. Respondent’s device is offered for sale and sold to members 
of the purchasing public for use in the treatment of self-diagnosed 
diseases by self-application in the home. 

Par. 4. In the course and conduct of his aforesaid business respond- 
ent has disseminated and is now disseminating, and has caused and 
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is now causing the dissemination of, advertisements concerning his 
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said device by the United States mails and by various other means 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, including, but not limited to, advertisements inserted 
in newspapers and in booklets and circulars for the purpose of induc- 
ing and which were likely to induce, directly or indirectly, the pur- 
chase of said device; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination of, 
advertisements concerning his said device by various means including, 
but not limited to, the advertisements referred to above for the purpose 
of inducing, and which were and are likely to induce, directly or 
indirectly, the purchase of said device in commerce, as “commerce” 
is defined in the Federal Trade Commission Act. 

Among and typical of the statements and representations contained. 
in said advertisements disseminated and caused to be disseminated, 
as hereinabove set forth, by advertisements inserted in newspapers 
and in other advertising literature are the following: 

CHRONIC PAINS of 
RHEUMATISM 
ARTHRITIS 
NEURITIS 


SCIATICA 
and SINUS 


ALLEVIATED 
by SHORT WAVE 
DIATHERMY 


If you suffer the excruciating pains of chronic muscular and rheumatic 
ailments * * * take hope! Yes, if your recurring aches and pains prevent 
you from working efficiently * * * deprive you of the happiness that is right- 
fully yours * * * take hope! In many cases SHORT WAVE DIATHERMY 
has brought blessed relief where all other methods have failed. This pamphlet 
has been prepared to acquaint you with.SHORT WAVE DIATHERMY * * * 
to tell you what it may do to bring new joy and happiness into your life! 


THH FIRST STHP IS UP TO YOU! 


Today—call or write for a FREE demonstration in your own home. You 
may be suffering needlessly * * * you owe it to yourself, and your family to 
investigate Short Wave Diathermy. 


ARTHRITIS 
FREE BOOKLET 


* * * tells all about proven method for alleviating pains of chronic Arthritis, 
Neuritis, Sciatica, Sinus, Rheumatism! Just send your name and address (or 
phone) for your free copy! It describes in full the modern method prescribed by 
doctors and used in hospitals and homes throughout America! You must read 
the exciting information this Free Booklet contains * * * for you may he 
suffering needlessly. Learn how after medical examination and complete instruc- 
tion, you can have this modern method in your home for possible alleviation 
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of excruciating chronic muscular and rheumatic pains. Send your name and 
address * * * or phone * * * today! No obligation, of course! 

Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto not specifically set out herein, respondent represented that his 
device, used by members of the general public in the treatment of 
self-diagnosed diseases, will relieve the pains of chronic arthritis, 
neuritis, sciatica, sinus and rheumatism, and may be safely used by 
members of the public in their homes. 

Par. 6. The aforesaid advertisements are misleading in material 
respects and constitute “false advertisements” as that term is defined 
in the Federal Trade Commission Act for the reason that they fail 
-to reveal facts material in the light of the representations made and 
facts material with respect to the consequences which may result from 
‘the use of said device under the conditions prescribed or under such 
conditions as are customary and usual. 

The use of respondent’s device in applying high frequency electrical 
currents to produce heat in body tissues for therapeutic purposes is a 
form of treatment powerful enough to do serious injury to the user 
if improperly applied. When used unskillfully, said device may burn 
or otherwise seriously injure the person to whom it is applied. The 
application of such treatment by an unskilled person in cases where 
there are advanced blood vessel changes of the legs, which are usually 
characterized by severe pains in the extremities, may, in excess dosage, 
not only cause serious burns but may lead directly to gangrene and 
necessitate amputation of the leg. Pains commonly believed to be 
associated with neuritis are frequently symptomatic of some under- 
lying cause or disease, such as tumor, tuberculosis, syphilis, cancer 
and diabetes and an attempt to relieve the pain resulting from such 
conditions by the use of a diathermy device such as respondent’s with- 
out securing proper diagnosis as to the cause of such pain may result 
in fatal delay in the treatment of the underlying cause of such symp- 
toms. The application of heat produced by respondent’s device in any 
area of the body where appreciation of heat has been impaired or lost 
may result in serious burns and destruction of tissue. 

The safe use of a diathermy device such as respondent’s, by members 
of the general public in their homes, requires that there first be a com- 
petent diagnosis by a competent physician, a determination of whether 
or not diathermy is indicated, and, if so, the frequency and rate of 
.application, thorough and adequate instruction by a trained technician 
in the use of the device including, among other things, the proper 
placement of the electrodes, control and regulation of the amount of 
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heat to be applied and preventive measures against burns and tissue 


destruction. 


Par. 7. The use by the respondent of the statements and representa- 
tions set out herein with respect to respondent’s device, without reveal- 
ing facts material in the light of the representations made, has had the 
capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that 
respondent’s device is entirely safe and its use free from ill effects and 
to induce a portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase respondent’s said device. 


CONCLUSION 


The aforesaid acts and practices of the respondent are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent Paul L. Lynch, designated and 
referred to in the complaint as Paul T. Lynch, an individual trading 
as Lynch’s Diathermy Company, or under any other name, his agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the sale, offering for sale or distribu- 
tion of a device designated as “Lynch’s Short Wave Diathermy” or 
any other device of substantially similar character, whether sold under 
the same name or any other name, do forthwith cease and desist from, 
directly or indirectly: 

1. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement for 
the purpose of inducing or which is likely to induce, directly or indi- 
rectly the purchase of respondent’s device, which advertisement fails 
to clearly and conspicuously reveal that said device is not safe for use 
in the home for any self-diagnosed condition unless and until a com- 
petent medical authority has determined, as a result of diagnosis, that 
the use of diathermy is indicated and has prescribed the frequency and 
rate of application of the treatments and the user has been adequately 
instructed by a trained technician in the use of such device; 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
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defined in the Federal Trade Commission Act, of respondent’s device, 
which advertisement fails to comply with the requirements set forth in 
Paragraph 1 hereof. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of November 18, 1952]. 
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Syllabus 


In THE MATTER OF 
C. G. WHITLOCK CHEMICAL COMPANY 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5823. Complaint, Nov. 1, 1950—Decision, Nov. 20, 1952 


Solutions generally known as “anti-freeze” for the protection of gasoline engines 
have been on the market and sold to the purchasing public throughout the 
United States for many years and have proved dependable in protecting the 
engines from the effect of cold without themselves causing damage, so that 
when such a product is thus designated a substantial portion of said public 
believes that it may be used without harm. 


Where a corporation engaged in the manufacture and interstate sale and distribu- 
tion of its “Frigid-O-—BG”’ product to protect the cooling system of gasoline 
engines from freezing— 

Represented in advertising and through labels attached to the container that its 
product was an anti-freeze preparation which prevented freezing without 
harm to the engine or cooling system, that it contained an effective rusb 
inhibitor and would prevent rust or corrosion of all parts of the engine it 
contacted, and particularly the cooling system; that it would maintain a 
water level in the radiator to the extent that the engine would not overheat; 
and that it was a permanent type anti-freeze ; 

The facts being that it would cause serious corrosion of the cylinder block, water 
pump, radiator, and especially aluminum parts; through such corrosion 
would cause partial or complete stoppage of the water passages in the radia- 
tor with consequent overheating; would expand and create foam with 
resulting leakage and loss of the material and impairment of circulation; 
would not maintain a water level and so would result in overheating; and 
was not a permanent anti-freeze ; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that such representations were true, and with 
effect of inducing it to purchase substantial quantities of said product 
thereby: 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


As respects the fact that it appeared that respondent in July 1950 filed a petition 
in the District Court of Illinois for reorganization under the Bankruptey Act 
and that an amended petition was thereafter filed and approved, and the 
assets, with certain exceptions, sold to a purchaser who agreed to sell those 
pledged and remit the proceeds to the court: it further appeared that the 
purchaser had continued to use the corporate name and was continuing the 
business in which the corporation was engaged before such reorganization. 
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Before Mr. Henry P. Alden and Mr. Webster Ballinger, hearing 
examiners. 

Mr. Jesse D. Kash for the Commission. 

Griffin, Winning, Lindner & Newkirk, of Springfield, Ill., for 
respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that C. G. Whitlock 
Chemical Company, a corporation, hereinafter referred to as re- 
spondent, has violated the provisions of the said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrary 1. C. G. Whitlock Chemical Company is a corpora- 
tion organized under and by virtue of the laws of the State of Illinois, 
with its office and principal place of business located in Springfield, 
Dlinois. 

Par. 2. The respondent is now and for more than one year last past 
has been engaged in the manufacture, sale and distribution of a solu- 
tion called “Frigid-O,” intended to protect gasoline engines from 
damage that might be caused by the freezing of the cooling systems 
of such engines during cold weather. 

In the course and conduct of such business respondent causes its said 
product when sold to be transported from its place of business in the 
State of Illinois to purchasers thereof located in various other States 
of the United States and maintains and at all times mentioned herein 
has maintained a course of trade in said product in commerce among 
and between the various States of the United States. Its volume of 
business in such commerce is substantial. 

Par. 38. In the course and conduct of its aforesaid business and for 
the purpose of inducing the purchase of its said anti-freeze product, 
respondent has made certain representations concerning the nature 
of its said product and the results to be obtained from its use, by means 
of statements made in advertising matter and on the labels attached 
to the containers of said product. Typical of such statements and 
representations circulated as aforesaid are the following: 


Representations in Advertising Matter 


Be Wise * * * Winterize with Frigid-O-BG. 

SAFH STURDY EFFICIENT HCONOMICAL. 

MEETS THE REQUIREMENTS FOR STATHS LICENSING AND 
APPROVAL. 
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' Whitlock’s FRIGID-O-BG Formula. Blended Glycol. One U. S. Gallon. 
PERMANENT ANTI-FREEZE. Non-Evaporating Variety. ©. G. WHITLOCK. 
CHEMICAL CO., Springfield, Mlinois. 


Representations Made on the Labels 


FRIGID-O-BG cooling capacity in solution is equal to water. FRIGID-O—BG: 
will not expand and be lost through overflow pipes in normal operation. 
FRIGID-O-BG is permanent type. Once installed, you usually maintain water 
level in radiator for complete protection. FRIGID-O-BG contains Blended 
Glycol, Rust Inhibitor and artificial color. From the results of our experiences, 
tests, practical application and reports of Independent Laboratories, FRIGID- 
O-BG is offered as a permanent type anti-freeze to be used only in the cooling 
systems of water cooled engines. Following the usual practice of the Chemical 
Industry, FRIGID-O-BG is sold without warranty or other liability of any kind. 
No Chloride Salt such as calcium chloride, sodium chloride or magnesium 
chloride is used aS an ingredient in the manufacture of FRIGID-O-BG. BE 
WISE AND WINTERIZBE with FRIGID-O-BG. 

WHITLOCK’S FRIGID-O Brand BG FORMULA. BLENDED GLYCOL-NON-: 
ACETATH. ONE U. S. GALLON. PERMANENT TYPE ANTIFREHZE. 
NON-EVAPORATING VARIETY. C. G. WHITLOCK CHEMICAL CO., 
SPRINGFIELD, ILL. 

Par. 4. Through the use of the statements and representations above 
set forth and others similar thereto not specifically set out herein, 
respondent has represented, directly and by implication, that its prod- 
uct “Frigid-O” prevents freezing in the cooling systems of gasoline 
engines without harm to the engine or the cooling system thereof; 
that it contains an effective rust inhibitor and will prevent rust or 
corrosion of all parts of the engine which it may contact and particu- 
iarly the cooling system; that it will not expand, overflow or be lost 
in normal operation; that it will maintain a water level in the radiator 
to the extent that the engine will not overheat; and that it is a perma- 
nent type anti-freeze. 

Par. 5. The foregoing representations are false, deceptive and mis- 
leading. Respondent’s product is not harmless to gasoline engines: 
or to the cooling systems thereof. It will not prevent rust or corro- 
sion in any part of the engine or cooling system. In truth and in fact, 
respondent’s product has highly injurious effects on the cooling sys- 
tems of gasoline engines in that it will cause serious corrosion of the 
cylinder block, water pump, radiator, and especially of any aluminum 
parts. The corrosion resulting from the use of such solution will cause 
partial or complete stoppage of the water passages in the radiator 
with consequent overheating. Said product does expand and creates 
foam resulting in leakage and loss of the material to a point where 
circulation in the engine and radiator is impaired. It will not main- 
tain a water level in the radiator so that the engine will not overheat 
and consequently it is not a permanent type anti-freeze. 


} 
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Par. 6. For many years solutions have been on the market and sold 
to the purchasing public throughout the United States for the protec- 
tion of gasoline engines from damage that might be caused by the 
freezing of the contents of the cooling systems of such engines. These 
solutions are generally known as “anti-freeze” and have proven de- 
pendable in protecting the engines from the effect of cold without 
themselves causing damage. As a consequence, when such a product 
is so designated, a substantial portion of the purchasing public believes 
that it may be used without harm to the engine or cooling system 
thereof. Respondent’s product will cause damage to the engine and 
cooling system and the designation of its product as an “anti-freeze” 
is, consequently, misleading. 

Par. 7. The use by the respondent of the foregoing false, deceptive 
and misleading representations has had and now has the tendency and 
capacity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such representations 
are true, and induces and has induced members of the purchasing 
public to purchase substantial quantities of respondent’s product as 
a result of such erroneous and mistaken belief. 

Par. 8. The aforesaid acts and practices as herein alleged are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated November 20, 1952, the 
initial decision in the instant matter of hearing examiner Webster 
Ballinger, as set out as follows, became on that date the decision of 
the Commission. 


INITIAL DECISION BY WEBSTER BALLINGER, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 1, 1950, issued and sub- 
sequently served its complaint in this proceeding upon respondent, 
C. G. Whitlock Chemical Company, a corporation, charging it with 
the use of unfair and deceptive acts or practices in commerce in vio- 
lation of the provisions of said Act. Respondent answered, and there- 
after hearings were held at which testimony and other evidence in 
support of the allegations of the complaint were introduced before 
Henry P. Alden, Esq., a hearing examiner theretofore duly designated 
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by the Commission, counsel for respondent being present. Upon the 
retirement from the service of said hearing examiner, the above-named 
hearing examiner was duly designated and appointed in the place 
and stead of the said Henry P. Alden. A hearing was thereafter held 
at which evidence was introduced by counsel for the complaint for 
and on behalf of the respondent before the above-named hearing ex- 
aminer, the respondent failing to appear. After due notice the hear- 
ings were closed and the testimony and other evidence duly filed and 
recorded in the office of the Commission. 

Thereafter, the proceeding regularly came on for final consideration 
by the above-named hearing examiner on the complaint, the answer 
thereto, testimony and other evidence, proposed findings as to the 
facts and conclusion drawn therefrom submitted by counsel for the 
complaint (none having been filed by counsel for respondent), oral 
argument not having been requested; and said hearing examiner, 
having duly considered the record herein, finds that this proceeding 
is.in the interest of the public and makes the following findings as.to 
the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrary 1. C. G. Whitlock Chemical Company is a corporation 
organized under and by virtue of the laws of the State of Illinois with 
its office and principal place of business located in Springfield, Tlinois. 

Par. 2. The respondent, prior to December 31, 1948, was engaged 
in the manufacture, sale and distribution of a product called “Frigid- 
O” intended to protect gasoline engines from damage that might be 
caused by the freezing of the cooling systems of gasoline engines 
during cold weather. Subsequent to December 31, 1948, respondent 
has been engaged in the manufacture, sale, and distribution of a 
product called “FRIGID-O-BG” under a different formula. 

In the course and conduct of such business respondent caused its 
said product “Frigid-O-BG” when sold to be transported from its 
place of business in the State of Illinois to purchasers thereof located 
in various part of the United States and maintains, and at all times 
mentioned herein has maintained, a course of trade in said product in 
commerce among and between the various States of the United States. 
Its volume of business in such commerce is substantial. 

Par. 8. In the course and conduct of its aforesaid business and for 
the purpose of inducing the purchase of its said anti-freeze product 
respondent has made certain representations concerning the nature of 
its said product “Frigid-O-BG” and the results to be obtained from its 
use by means of statements made in advertisting matter and on the 
labels attached to the containers of said product. Typical of such 
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statements and representations circulated as aforesaid are the fol- 
lowing: 
Representations in Advertising Matter 

Be Wise * * * Winterize with Frigid-O-BG. 

SAFE STURDY EFFICIENT HCONOMICAL. 

MEETS THE REQUIREMENTS FOR STATES LICENSING AND APPROVAL. 

Whitlock’s FRIGID-O-BG Formula. Blended Glycol. One U. S. Gallon 
PERMANENT ANTI-FREEZE, Non-Evaporating Variety. C. G. WHITLOCK 
‘CHEMICAL CO., Springfield, Illinois. 


Representations Made on the Labels 


FRIGID-O-BG cooling capacity in solution is equal to water. FRIGID-O-BG 
“will not expand and be lost through overflow pipes in normal operation. FRIGID- 
O-BG is permanent type. Once installed, you usually maintain water level in 
radiator for complete protection. FRIGID-O-BG contains Blended Glycol, Rust 
Inhibitor and artificial color. From the results of our experiences, tests, practi- 
cal application and reports of Independent Laboratories, FRIGID-O-BG is offered 
as a permanent type anti-freeze to be used only in the cooling systems of water 
cooled engines. Following the usual practice of the Chemical Industry, FRIGID- 
O-BG is sold without warranty or other liability of any kind. No Chloride Salt 
such as calcium chloride, sodium chloride or magnesium chloride is used as an 
ingredient in the manufacture of FRIGID-O-BG. BE WISE AND WINTERIZE 
with FRIGID-O-BG. 

WHITLOCK’S FRIGID-O Brand BG FORMULA. BLENDED GLYCOL 
NON-ACETATH. ONE U. S. GALLON. PERMANENT TYPH ANTIFREEZE. 
NON-EVAPORATING VARIETY. C. G. WHITLOCK CHEMICAL CO., 
SPRINGFIELD, ILL. 


Par. 4. Through the use of the statements and representations here- 
inabove set forth and others similar thereto not specifically set out 
herein, respondent has represented, directly and by implication, that 
its product “F RIGID-O-BG” prevents freezing in the cooling systems 
of gasoline engines without harm to the engine or to the cooling system 
thereof; that it contains an effective rust inhibitor and will prevent 
rust or corrosion of all parts of the engine which it may contact, and 
particularly the cooling system; that it will maintain a water level in 
the radiator to the extent that the engine will not overheat; and that 
it is a permanent type anti-freeze. 

Par. 5. The foregoing representations are false, deceptive and 
misleading. Respondent’s product is not harmless to gasoline engines 
or to the cooling systems thereof. It will not prevent rust or corrosion 
in any part of the engine or cooling system. Respondent’s product 
has highly injurious effects on the cooling systems of gasoline engines 
in that it will cause serious corrosion of the cylinder block, water 
pump, radiator, and especially of any aluminum parts. The corrosion 
resulting from the use of such solution will cause partial or complete 
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stoppage of the water passages in the radiator with consequent over- 
heating. Said product does expand and creates foam resulting in 
leakage and loss of the material to a point where circulation in the 
engine and radiator is impaired. It will not maintain a water level 
in the radiator so that the engine will not overheat, and is not a per- 
manent type anti-freeze. 

Par. 6. For many years solutions have been on the market and 
sold to the purchasing public throughout the United States for the 
protection of gasoline engines from damage that might be caused by 
the freezing of the contents of the cooling systems of such engines. 
These solutions are generally known as “anti-freeze” and have proved 
dependable in protecting the engines from the effect of cold without 
themselves causing damage. As a consequence, when such a product 
is so designated, a substantial portion of the purchasing public be- 
lieves that it may be used without harm to the engine or cooling 
system thereof. 

Par. 7. The use by the respondent of the foregoing false, deceptive 
and misleading representations has had, and now has, the tendency 
and capacity to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such 
representations are true, and induces, and has induced, members of the 
purchasing public to purchase substantial quantities of respondent’s 
product as a result of such erroneous and mistaken belief. 

Par. 8. It appears from unauthenticated papers included in the 
record that on July 17, 1950, respondent filed in the District Court 
for the Southern District of Illinois a petition for reorganization 
under Chapter 10 of the Bankruptcy Act; that an amended petition 
was thereafter filed, approved and all the assets of the corporation, 
with the exception of certain assets therefore pledged, were sold to 
a purchaser, who agreed to sell the pledged assets and remit the pro- 
ceeds thereof to the court; that the purchaser has continued to use 
the corporate name and is continuing the business in which the cor- 
poration was engaged before the reorganization. 


CONCLUSION 


The aforesaid acts and practices as herein found are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That C. G. Whitlock Chemical Company, a corpo- 
ration, its successors or assigns, officers, agents, representatives and 
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employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale or distribution in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
an anti-freeze solution designated “FRIGID-O-BG” do forthwith 
cease and desist from: 

1. Representing that its product “FRIGID-O-BG,” or any other 
product of substantially similar composition, is an anti-freeze prep- 
aration for use in cooling systems of internal combustion engines, 
without affirmatively stating in a clear and conspicuous manner in 
immediate conjunction with such representation, that said preparation 
will rust and corrode the cooling system of such an engine and clog 
the passages in such cooling system and otherwise damage such engine. 

2. Representing that its product “FRIGID-O-BG” contains an 
effective rust inhibitor and will prevent rust or corrosion of all parts 
of the engine which it may contact, and particularly the cooling system. 

3. Representing that its product “FRIGID-O-BG” will not expand, 
overflow or be lost in normal operation. 

4, Representing that its product “FRIGID-O-BG” will maintain a 
water level in the radiator to the extent that the engine will not 
overheat, or that it is a permanent type anti-freeze. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist [as required 
by said declaratory decision and order of November 20, 1952]. 
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HARRY H. AND ETHEL P. HEYMAN TRADING AS SUNWAY 


VITAMIN COMPANY 


COMPLAINT, MODIFIED FINDINGS AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26 1914 


Docket 5224. Complaint Dec. 20, 1946'—Decision, Dec. 1, 1952 


Where a surviving partner engaged through a corporate instrumentality in the 


(a) 


(b) 


(€) 


(d) 


Wh 


interstate sale and distribution of a medicinal preparation containing vari- 
ous components of the Vitamin B complex and designated as “Sunway 
Vitamin Capsules’; in advertising through letters, circulars, pamphlets, 
booklets,. and other advertising literature, and radio -continuities— 
Falsely represented that said preparation would relieve and eliminate low 
resistance to disease, coughs and colds; when in fact such low resistance is 
not caused by a deficiency of any of the components of its said product; 
Falseiy represented that it would relieve and eliminate nervousness, lack 
of energy, restless sleep, indigestion, aches and pains, loss of appetite, un- 
healthy. skin and hair, dizzy spells, and general poor health, due to any 
vitamin deficiency; when it was of no value in doing so except in that 
minority of such conditions caused by a deficiency of Vitamin B:, Vitamin 
B., or niacinamide; and it had not been scientifically determined that. a 
deficiency of Vitamin B. or calcium pantothenate, the only other active 
ingredient, could result in any of the aforesaid disorders; 
Falsely represented that the use of such preparation as directed was ef- 
fective in relieving conditions arising from substantial deficiencies in one 
or more components of the Vitamin B complex; when in fact it was thus 
effective only in cases arising from a substantial deficiency of vitamin Bu, 
as to which it provided what is currently regarded as a therapeutic dose; 
while it contained approximately the daily minimum requirements of Vita- 
min Bz and niacinamide, it did not provide a recognized therapeutic dosage 
thereof; and while it would be effective in relieving ailments caused solely 
by deficiencies of Vitamin B,, and, when taken regularly over a long period 
of time, would tend to relieve such conditions resulting from mild deficiencies 
of Vitamin Bz and niacinamide, it would be of no value in cases of substantial 
deficiencies of said last two; 
Represented that said capsules contained all of the vitamins that are bene- 
ficial in promoting or maintaining good health in individuals generally, and 
that the most carefully selected foods, cooked in the tastiest ways, fail 
to supply the vitamins necessary for health, and that individuals generally 
require a fresh supply of vitamins daily through the administration of 
respondent’s vitamin capsules or like products; 
en in fact it did not contain Vitamins A, C and D; and it is entirely possible 
to secure the vitamins necessary for health through the ingestion of foods 
properly selected and appropriately cooked, and individuals generally do not 


1 Amended. 


504 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 49 F. T. C. 


require a fresh supply of vitamins daily through the administration of medic- 
inal preparations ; 

(e) Represented that Vitamin Be (Pyriodoxin) is essential to nutrition and 
promotes restful sleep, that pantothenic acid is appropriately referred to 
as the “Acid of life’, and Vitamin B, as the “beauty vitamin” ; notwithstand- 
ing the fact that such representations were not justified by scientific 
evidence; 

(f) Represented that 45,000,000 Americans suffer perpetually from vitamin de- 
ficiencies, and that her said vitamin capsules were effective in minimizing 
the physical condition resulting from over-indulgence in alcoholic beverages ; 
when there is no scientific evidence upon which to base said assertions; and 

(g) Falsely represented in her advertising that an initial supply of said cap- 
sules might be obtained by payment to the postman of $1 plus a few cents 
postage; when in fact it was her general practice to send her capsules through 
the mail, requiring cash on delivery, and the payment of the C. O. D. charges, 
insurance charges and postage before the capsules could be obtained ; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the mistaken belief that said representations were true; and 
with effect of inducing it to purchase large quantities of said preparation: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Mr. John L. York and Mr. Jesse D. Kash for the Commission. 
Hickey & Hall and Mr. Henry Junge, of Chicago, Ill., for re- 
spondents. 
AMENDED COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Harry H. Heyman 
and Ethel P. Heyman, a copartnership, trading as Sunway Vitamin 
Co., hereinafter referred to as respondents, have violated the pro- 
visions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its amended complaint, stating its charges in that respect as 
follows: 

Paracrarn 1. Respondents, Harry H. Heyman and Ethel P. Hey- 
man, are copartners trading and doing business under the name and 
style of Sunway Vitamin Co. and having their office and principal 
place of business at 154 East Erie Street, in the city of Chicago, Ill. 

Par. 2. Respondents are now and for more than 1 year last past 
have been engaged in the sale and distribution to members of the 
public in general of a medicinal preparation containing various com- 
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ponents of the Vitamin B complex which respondents designate and. 
identify by the trade name or brand, “Sunway Vitamin Capsules.” 

Respondents cause and have caused said Sunway Vitamin Capsules,. 
when so sold, to be transported from their principal place of business 
in Chicago, IIl., to the purchasers and users thereof in the various. 
States of the United States other than the State of Illinois and in 
the District of Columbia. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade and commerce 
in said Sunway Vitamin Capsules between and among the States of 
the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business, respondents 
have disseminated and are now disseminating, and have caused and 
‘are now causing the dissemination of false advertisements concerning 
their said product by the United States mails and by various other 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act; and the respondents have also disseminated and are 
now disseminating, and have caused and are now causing the dis- 
semination of false advertisements concerning their said product 
by various means for the purpose of inducing, and which are likely 
to induce, directly or indirectly, the purchase of their said product in 
commerce, as “commerce” is defined in the Federal Trade Commission. 
Act. Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements, dis- 
seminated and caused to be disseminated as hereinabove set forth, by 
the United States mails, by means of letters, circulars, pamphlets, 
booklets, and other advertising literature and by radio continuities, 
are the following: | 

According to highest medical and health authorities any or all of the following 
conditions may result from a lack of necessary Vitamins: lack of vigor—physical 
and mental dullness—lack of ambition—tire easily—poor digestion—restless 
sleep—aches and pains—nervousness—low resistance to disease, colds, and 
coughs—unhealthy skin and hair—irritable disposition—failing appetite—and 
many more. 

Wouldn’t you like to feel full of pep and energy, gloriously alive, glowing with 
health, free from nervous upsets? Wouldn’t you like to enjoy normal sleep and 
appetite, stamina to carry through all day long, sunny disposition, and a cheer- 
ful outlook on life? Why of course you would! Who wouldn’t? VITAMINS 
may be the answer, the means to better health and energy for you. Use the 
enclosed order blank, and order your SUNWAY VITAMINS today. 

These Sunway Capsules contain the all-important Vitamin B:, for good nerves, 
good appetite and digestion—and a vitamin absolutely essential to vigorous 
vitality! And they contain B.—often called the Beauty vitamin; they contain 
Pyriodoxin—the B vitamin that promotes restful sleep; Pantothenic acid, often 
called the “Acid of life”; Nicotinic Acid; and—the important liver concentrate, 
which enriches the blood. All of these vitamins—as well as others beneficial 
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to health—are present in Sunway Vitamin Capsules! And only in Sunway Vita- 
min Capsules can you obtain this high-power formula in the strength of vitamins 
it contains! 

Vitamin B: (Thiamin) * * * minimizes after effects of alcohol * * *. 
Cooking destroys many of the VITAMINS in foods. Therefore, the most care- 
fully selected diet, cooked in the tastiest ways, will usually fail to supply the 
full quota of needed VITAMINS each day. 

VITAMINS are not stored within the body (except small quantities of A). 
The body simply discards any excess supply. A fresh supply is required 
DAILY. * * * So when your present supply of SUNWAY VITAMINS is 
gone, a new supply may become heaven-sent HEALTH INSURANCE at a cost 
of but a few cents per day. 

That tired-out feeling of yours may indicate that you are one of the 45,000,000 
Americans said to be living in a perpetual state of “half health” simply because 
of Vitamin deficiency! Yes, 45,000,000 seemingly well-fed Americans suffering 
from Vitamin deficiency ! 

Par. 4. Through the use of the aforesaid statements and repre- 
sentations and others of similar import not specifically set out herein, 
respondents represent, directly and by implication, as follows: 

(1) Sunway Vitamin Capsules will relieve and eliminate generally 
nervousness, lack of energy, restless sleep, indigestion, aches and 
pains, loss of appetite, low resistance to diseases, colds and coughs, 
unhealthy skin and hair, dizzy spells, and general poor health in 
individuals, 

(2) The administration of said vitamin capsules as prescribed by 
respondents is effective in relieving conditions arising from substan- 
tial deficiency of one or more components of the vitamin B complex 
in the human body. 

(8) Said vitamin capsules contain all of the vitamins that are 
beneficial in promoting or maintaining good health in individuals 
generally. 

(4) Individuals generally require a fresh supply of vitamins daily 
through the administration of respondents’ vitamin capsules or like 
vitamin capsules as the most carefully selected diet, cooked in the 
tastiest way fails to supply the necessary vitamins. 

(5) Vitamin B, (Pyriodoxin) is essential to nutrition and promotes 
restful sleep. 

(6) Pantothenic acid is appropriately referred to as the “Acid of 
Life.” 

(7) Forty-five million Americans suffer perpetually from vitamin 
deficiencies. 

(8) Vitamin B, is appropriately referred to as the “beauty vitamin.” 

(9) Respondents’ vitamin capsules are effective in minimizing the 
physical conditions resulting from overindulgence in alcoholic 
beverages. 
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Par. 5. In truth and in fact, the foregoing representations and 
implications made by respondents are false, deceptive, and misleading 
in the following respects: 

(1) Said vitamin capsules will not generally relieve or correct 
nervousness, lack of energy, restless sleep, indigestion, aches and pains, 
loss of appetite, low resistance to diseases, colds and coughs, un- 
healthy skin and hair, dizzy spells, and general poor health in indi- 
viduals. These indications of physical disorders are frequently symp- 
toms of diseases and conditions of the body that are not associated 
with a deficiency of any component of the vitamin B complex, and in 
such cases, no amount of such vitamins would be effective in relieving 
or correcting said symptoms, diseases or conditions. 

(2) Where physical conditions arise from substantial deficiency of 
one or more of the components of the vitamin B complex, dosage of 
said vitamin capsules as prescribed by respondents will not be effective 
in relieving or substantially improving said conditions, as much 
stronger dosage of said vitamins is then required. 

(3) Said vitamin capsules do not contain vitamins A, C, or D and 
hence do not contain all of the vitamins that are beneficial in promot- 
ing or maintaining good health in individuals. 

(4) Individuals generally do not require a fresh supply of vita- 
mins daily through the administration of medicinal preparations 
and it is entirely possible to secure the vitamins necessary for health 
through the ingestion of properly selected foods that are cooked ap- 
propriately. 

(5) It has not been established upon the basis of scientific evidence 
that Vitamin B, is essential to nutrition or promotes restful sleep or 
that Pantothenic acid can be referred to appropriately as the “Acid 
of life” or that vitamin B, can be appropriately referred to as the 
“beauty vitamin.” 

(6) There is no scientific evidence upon which to base the assertion 
that 45,000,000 Americans are suffering perpetually from vitamin de- 
ficiencies or that the use of respondents’ product or of any like product 
will minimize the conditions resulting from overindulgence in alco- 
holic beverages. 

The said advertisements are also false and misleading in that they 
fail to disclose facts material in the light of the representations therein 
contained, that is, that the causes of the conditions referred to in 
said advertisements are so numerous that the mere existence thereof 
are such uncertain indications of vitamin deficiencies that there is no 
reasonable likelihood that persons will be benefited by the use of 
respondents’ product. 
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Par. 6. Respondents likewise represent in said advertising material 
that an initial supply of said vitamin capsules can be obtained by 
payment to the purchaser’s postman of $1 plus a few cents postage, 
whereas in truth and in fact such initial supply of said vitamin cap- 
sules cannot be obtained by such payment since it is the general prac- 
tice of respondents to send said capsules to the purchaser by the 
United States mails, requiring cash on delivery and the c. o. d. charges, 
insurance charges and postage required, amount to more than a few 
cents. ; 

Par. 7. Said representations and implications made by respond- 
ents in said advertising material have the capacity and tendency to 
and do mislead and deceive purchasers and prospective purchasers of 


said Sunway Vitamin Capsules, and a substantial portion of the gen-. 


eral public by creating the erroneous belief that said representations 
and implications are true and that all facts material in the light of the 
representations made by respondents have been disclosed in said ad- 
vertising. By the use of said false advertisements and the representa- 
tions and implications made therein, respondents cause and have 
caused a substantial portion of the purchasing public to buy large 
quantities of respondents’ vitamin capsules. 

Par. 8. The aforesaid acts and practices of respondents, as hidvein 
alleged, are all to the prejudice and injury of the public and consti- 


tute unfair and deceptive acts and practices in commerce within the 


intent and meaning of the Federal Trade Commission Act. 


Rervortr, Moprrrep FINDINGs Aas 10 THE Facts AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 25, 1944, issued and 
subsequently served its complaint in this proceeding upon respond- 
ents Harry H. Heyman and Ethel P. Heyman, co-partners trading as 
Sunway Vitamin Company, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of that Act. After the filing by respondents of their answer 
to the complaint, and on December 20, 1946, the Commission issued 
and subsequently served its amended complaint upon said respondents. 
After the filing of respondents’ answer to said amended complaint, 
the Commission, by order entered herein granted respondents’ motion 
for permission to withdraw said answer to said amended complaint 
and to substitute therefor an answer admitting all the material alle- 
gations of fact set forth in said amended complaint and waiving all 
intervening procedure and further hearings as to said facts, which 
substitute answer was duly filed in the office of the Commission. 
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Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said amended complaint and substitute an- 
swer, and the Commission, having duly considered the matter, made 
and issued on March 25, 1948, its findings as to the facts, conclusion 
and order to cease and desist. 

On June 15, 1951, this matter was reopened by the Commission for 
the reception of evidence as to certain facts for the purpose of agsist- 
ing the Commission in determining the necessity of modifying the 
findings as to the facts, conclusion and order to cease and desist. A 
stipulation of counsel as to said facts being submitted in lieu of such 
evidence, the Commission accepted said stipulation and thereupon 
issued and served upon Ethel P. Heyman, the sole surviving respond- 


ent, a tentative findings as to the facts, conclusion and order to cease 


and desist, together with an order granting her leave to show cause 
why the original findings as to the facts, conclusion and order to 
cease and desist herein should not be modified to conform to said 
tentative draft. A 

Thereafter, this matter came on for reconsideration by the Com- 
mission upon the entire record herein, including said stipulation and 
tentative findings as to the facts, conclusion and order to cease and 
desist (respondent having filed no objection thereto within the time 
permitted by the order to show cause) ; and the Commission, having 
reconsidered the matter and being of the opinion that the findings as 
to the facts and conclusion should be modified, makes this its modified 
findings as to the facts and conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Ethel P. Heyman, an individual, is the 
president and principal stockholder of Sunway Vitamin Company, an 
Illinois corporation with its principal office at 314 W. Institute Place, 
Chicago, Illinois, which corporation is a successor to the Sunway 
Vitamin Company, a partnership. Prior to October 10, 1946, re- 
spondent Ethel P. Heyman and respondent Harry H. Heyman, now 
deceased, were copartners trading as Sunway Vitamin Company. 
The term “respondent” as used hereinafter will refer to Ethel P. 
Heyman. 

Par. 2. Respondent Ethel P. Heyman, acting through Sunway Vi- 
tamin Company, a partnership, prior to October 10, 1946, and acting 
through the Sunway Vitamin Company, a corporation, since that 
date, has been and is now engaged in the sale and distribution of a 
medicinal preparation containing various components of the Vitamin 
B complex, designated and identified by the trade name or brand 
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“Sunway Vitamin Capsules.” Respondent causes said preparation, 
when sold, to be transported from the State of Illinois to purchasers 
thereof in various other states of the United States and in the District 
of Columbia, and respondent maintains, and at all times mentioned 
herein has maintained, a course of trade and commerce in said prepa- 
ration among and between the states of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of said business, respondent has 
disseminated and has caused the dissemination of advertisements con- 
cerning said preparation by the United States mails and by various 
other means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. Respondent has also disseminated and has 
caused the dissemination of advertisements concerning said prepa- 
ration by various means for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of said prepa- 
ration in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. Among and typical of the statements and repre- 
sentations contained in said advertisements disseminated and caused 
to be disseminated as hereinabove set forth, by the United States mails, 
by means of letters, circulars, pamphlets, booklets, and other adver- 
tising literature, and by radio continuities, are the following: 


According to highest medical and health authorities any or all of the following 
conditions may result from a lack of necessary Vitamins :—lack of vigor—phys- 
ical and mental dullness—lack of ambition—tire easily—poor digestion—rest- 
less sleep—aches and pains—nervousness—low resistance to disease, colds and 
coughs—unhealthy skin and hair—irritable disposition—failing appetite—and 
many more. 

Wouldn’t you like to feel full of pep and energy, gloriously alive, glowing with 
health, free from nervous upsets? Wouldn’t you like to enjoy normal sleep and 
appetite, stamina to carry through all day long, sunny disposition and cheerful 
outlook on life? Why of course you would! Who wouldn’t? VITAMINS may 
be the answer, the means to better health and energy for you. Use the enclosed 
order blank, and order your SUNWAY VITAMINS today. 

These Sunway Capsules contain the all important Vitamin B, for good nerves, 
good appetite and digestion—and a vitamin absolutely essential to vigorous 
vitality! And they contain B.—often called the Beauty vitamin; they contain 
Pyriodoxin—the B vitamin that promotes restful sleep; Pantothenic acid, often 
called the “Acid of life’; Nicotinic Acid; and—the important liver concentrate, 
which enriches the blood. Ail of these vitamins—as well as others beneficial to 
health, are present in Sunway Vitamin Capsules; And only in Sunway Vitamin 
Capsules can you obtain this high power formula in the strength of vitamins it 
contains! 

Vitamin B, (Thiamin) * * * minimizes after effects of alcohol * * *. 

Cooking destroys many of the VITAMINS in foods. Therefore the most care- 
fully selected diet, cooked in the tastiest ways, will usually fail to supply the 
full quota of needed VITAMINS each day. 
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VITAMINS are not stored within the body (except small quantities of A). 
The body simply discards any excess supply. A fresh supply is required DAILY. 
* * * so when your present supply of SUNWAY VITAMINS is gone, a new 
supply may become heaven-sent HHALTH INSURANCE at a cost of but a few 
cents per day. 


That tired out feeling of yours may indicate that you are one of the 45,000,000 
Americans said to be living in a perpetual state of “half health” simply because 
of Vitamin deficiency! Yes, 45,000,000 seemingly well fed Americans suffering 
from Vitamin deficiency ! 

Par. 4. Through the use of the foregoing statements and repre- 
sentations and others of the same import, respondent has represented, 
directly and by implication, as follows: 

(1) That Sunway Vitamin Capsules will relieve and eliminate low 
resistance to disease, coughs and colds. 

(2) That said preparation will relieve and eliminate nervousness, 
lack of energy, restless sleep, indigestion, aches and pains, loss of 
appetite, unhealthy skin and hair, dizzy spells, and general poor 
health, due to any vitamin deficiency. 

(8) That the use of said preparation, as directed, is effective in 
relieving conditions arising from substantial deficiencies of one or 
more components of the Vitamin B complex. 

(4) That said preparation contains all of the vitamins that are 
beneficial in promoting or maintaining good health in individuals 
generally. 

(5) That the most carefully selected foods, cooked in the tastiest 
ways, fail to supply the vitamins necessary for health, and that indi- 
viduals generally require a fresh supply of vitamins daily through 
the administration of respondent’s vitamin capsules or like vitamin 
capsules. 

(6) That Vitamin B, (Pyriodoxin) is essential to nutrition and 
promotes restful sleep. 

(7) That Pantothenic acid is appropriately referred to as the “Acid 
of life.” 

(8) That 45,000,000 Americans suffer perpetually from vitamin de- 
ficiencies. 

(9) That Vitamin B, is appropriately referred to as the “beauty 
vitamin.” 

(10) That said vitamin capsules are effective in minimizing the 
physical condition resulting from over-indulgence in alcoholic bever- 
ages. 

Par. 5. The formula for respondent’s preparation, Sunway Vitamin 
Capsules, is as follows: 
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Ingredients Quantities 
Vitamin B: (Thiamin Hydrochloride) ________ 2.5 mg. or 850 U. S. P. Units 
Vitamin Bs (Riboflavin) 223 s223-7 << 5 See 1.0 mg. Y 
Vitamin B. (Pyriodoxine Hydrochloride) _--_ 0.25 mg. 
INT ACINAMNLO C3 tet = ee 5.0 mg. 
GaleiuimBPantothena te... oat ee 0.5 mg 


The directions for use are to take two tablets daily. 

Par. 6. The foregoing statements and representations are false, 
deceptive and misleading in the following respects: 

(1) Low resistance to disease, coughs and colds are not caused by 
a deficiency of any of the components of respondent’s said preparation 
and said preparation is of no value in relieving or eliminating said 
symptoms, conditions or diseases. 

(2) Said preparation is of no value in relieving or eliminating 
nervousness, lack of energy, restless sleep, indigestion, aches and pains, 
loss of appetite, unhealthy skin and hair, dizzy spells and general poor 
health except in that minority of cases where such symptoms, condi- 
tions or disorders are caused by a deficiency of Vitamin B,, Vitamin 
B,, or niacinamide. It has not been scientifically determined that a 
deficiency of Vitamin B, or calcium pantothenate could result in any 
of the above-listed symptoms, conditions or disorders. Said prepa- 
ration does not contain any other active ingredient. 

(3) Said preparation is not effective in relieving or eliminating con- 
ditions arising from a substantial deficiency of any vitamin other than 
Vitamin B,. Said preparation, taken as directed, provides what is 
currently regarded as a therapeutic dose of Vitamin B,, and approxi- 
mately the minimum daily nutritional requirements of Vitamin B, 
and niacinamide but does not provide a recognized therapeutic dosage 
of these substances. When used as directed, said preparation will be 
effective in relieving conditions, symptoms and disorders arising solely 
by reason of deficiency of Vitamin B,. If taken regularly over a long 
period of time, said preparation will also tend to relieve conditions, 
symptoms and disorders resulting from mild deficiencies of Vitamin 
B, and niacinamide. In cases of substantial deficiency of Vitamin B, 
and niacinamide, however, the use of said preparation as directed 
would be of no value. 

(4) Said preparation does not contain Vitamins A, C and D and, 
thus, does not contain all of the vitamins that are beneficial in promot- 
ing or maintaining good health in individuals. 

(5) Itis entirely possible to secure the vitamins necessary for health 
through the ingestion of properly selected foods that are cooked ap- 
propriately, and individuals generally do not require a fresh supply 


—— 
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of vitamins daily through the administration of medicinal 
_ preparations. 
_ (6) It has not been established upon the basis of scientific evidence 
that Vitamin B, (Pyriodoxin) is essential to nutrition or promotes 
restful sleep, or that Pantothenic acid can be referred to appropri- 
ately as the “Acid of life,” or that Vitamin B, can be appropriately 
referred to as the “beauty vitamin.” 

(7) There is no scientific evidence upon which to base the assertion 
- that 45,000,000 Americans are suffering perpetually from vitamin de- 
_ ficiencies, or that the use of respondent’s preparation or of any like 
_ product will minimize the conditions resulting from overindulgence 
in alcoholic beverages. 
Par. 7. Respondent also represented in her advertising material 
that an initial supply of said vitamin capsules may be obtained by 
_ payment to the purchaser’s postman of $1.00 plus a few cents postage, 
whereas, in truth and in fact, such initial supply of said vitamin cap- 
sules cannot be obtained by such payment. It is the general practice 
of respondent to send her capsules to the purchaser through the 
- United States mails, requiring cash on delivery, and the c. o. d. charges, 
_ insurance charges and postage must all be paid before the capsules are 
obtained. 

Par. 8. The use by respondent of the foregoing false, misleading 
and deceptive statements has the tendency and capacity to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that said statements and representations 
are true, and to induce a substantial portion of the purchasing public, 
because of such erroneous and mistaken belief, to purchase large 
| quantities of respondent’s preparation. 


CONCLUSION - 


The aforesaid acts and practices of respondent, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission and the answer of . 
respondents, in which answer respondents admit all of the material al- 
legations of fact set forth in said amended complaint and waive all in- 
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tervening procedure and further hearings as to said facts, and the 
Commission, after having made its findings as to the facts and conclu- 
sion that said respondents have violated the provisions of the Federal 
Trade Commission Act, having, on March 25, 1948, issued and subse- 
quently served upon the sole surviving respondent, Ethel P. Heyman, 
said findings as to the facts, conclusion, and its order to cease and 
desist ; and 

This proceeding having been reopened and additional evidence hav- 
ing been received and the Commission, after reconsideration of this 
matter on the basis of the present record, having made its modified 
findings as to the facts and its conclusion that respondent, Ethel P. 
Heyman, has violated the provisions of the Federal Trade Commission 
Act: 

It is ordered, That respondent, Ethel P. Heyman, her representa- 
tives, agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution of 
Sunway Vitamin Capsules, or any other preparation of substantially 
similar composition or possessing substantially similar properties, 
whether sold under the same name or under any other name, do forth- 
with cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That the use of said preparation is of any value in relieving or 
eliminating low resistance to disease, coughs or colds. 

(b) That the use of said preparation is of any value in relieving or 
eliminating nervousness, lack of energy, restless sleep, indigestion, 
aches and pains, loss of appetite, unhealthy skin and hair, dizzy spells 
and general poor health, due to any cause other than a deficiency of 
Vitamin B,, Vitamin B, or niacinamide. 

(c) That the use of said preparation as prescribed will be of value 
in relieving nervousness, lack of energy, restless sleep, indigestion, 
aches and pains, loss of appetite, unhealthy skin and hair, dizzy spells 
and general poor health, caused by a deficiency of Vitamin B, or nia- 
cinamide, other than that it will tend to relieve said conditions, symp- 
toms and disorders when due to a mild deficiency if taken regularly 
over a long period of time. 

(d) That the use of said preparation as prescribed is effective in re- 
lieving or substantially improving any condition, symptom or disorder 
arising from a substantial deficiency of any vitamin other than Vita- 
min B,. 
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(e) That said preparation contains all of the vitamins that are bene- 
ficial in promoting or maintaining good health in individuals. 

(f) That individuals generally require a fresh supply of vitamins 
daily in addition to those obtained from properly selected foods ap- 
_propriately cooked. 

(g) That Vitamin B, (Pyriodoxin) is essential to nutrition or pro- 

- motes restful sleep. 

(h) That Pantothenic acid is appropriately referred to as the “Acid 
of life.” 

(1) That 45,000,000 Americans suffer perpetually from vitamin 
deficiencies. 

(j) That Vitamin B, is appropriately referred to as the “beauty 
~ vitamin.” 

(k) That said preparation is effective in minimizing the physical 
conditions resulting from overindulgence in alcoholic beverages. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of said preparation in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any of the representations prohibited in para- 
graph 1 hereof. 

It is further ordered, That respondent, Ethel P. Heyman, her repre- 
sentatives, agents and employees, directly or through any corporate or 
other Sate connection with the offering for we sale or distribu- 
tion in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, of said preparation, do forthwith cease and desist from 
representing, directly or indirectly, that a supply of said preparation 
may be obtained by the payment of any sum of money, plus a few cents 
postage, unless at the same time it is clearly and conspicuously dis- 
closed that the c. o. d. and insurance charges also must be paid. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon her of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which she has complied with this order. 
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In THE MATTER OF 
DOLCIN CORPORATION ET AL. 


CUMPLAINT, DECISION, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5692. Complaint, Aug. 18, 1949—Decision, Dec. 2, 1952 


The terms “arthritis” and “rheumatism” are general terms, sometimes used 
interchangeably, which may refer to any of many diseases or pathological 
conditions including rheumatic fever, fibrositis, myositis, neuritis, sciatica, 
lumbago; and bursitis, which are characterized by such symptoms or mani- 
festations as pain, stiffness, and inflammatory and destructive changes in 
the joints and tissues of the body. 


Such pathological conditions are of known as well as unknown origin, examples 
of the former being infectious arthritis, such as arthritis of syphilis, arthritis 
of gonorrhea, and arthritis associated with pneumonia and tubercular in- 
fections, as well as gout, which is connected with disturbances of metabolism ; 
while examples of the latter include rheumatoid arthritis, osteomyelitis 
and rheumatic fever. 


The various pathological conditions generally referred to as arthritis and rheu- 
matism progress and develop differently. Likewise, they require different 
treatment, which will vary not only between different types of such ailments, 
but between different individuals suffering from the same ailment, and 
between different stages in the vrogress thereof. An adequate, effective, 
or reliable treatment for any kind of “arthritis” or “rheumatism” must, 
therefore, be predicated upon individual diagnosis, in order to determine 
whether the patient has arthritis or rheumatism, the particular kind of 
such ailment present, and whether it arose from a known or an unknown 
cause. 


An adequate, effective, and reliable treatment for any of the various types of 
ailments included in the general terms “arthritis” and “rheumatism” may 
involve application of various therapeutic measures, including diet, rest or 
change of occupation, various types of physiotherapy such as orthopedie or 
thermal procedures, and medication; and delay of proper diagnosis, with 
consequent failure to administer appropriate treatment, may result in 
irreversible pathological changes, causing a crippled, useless joint or ex- 
tremity, especially in those forms of arthritis and rheumatism known to be 
caused by specific infections. 


There is no drug or combination of drugs, regardless of how administered, 
which will constitute an adequate, effective, or reliable treatment for the 
various forms of arthritis or rheumatism, or which can restore to normal 
the pathological changes which result from arthritic or rheumatic ailments. 


Aspirin is one of the safest analgesics known and is widely prescribed by physi- , 


cians in large dosages for temporary relief of pain and fever in arthritic and 
rheumatic conditions, and while serious results from such excessive use are 


-DOLCIN CORP. ET AL. 567 


566 Syllabus 


rare, less serious but undesirable effects such as headache, nausea, and 
vomiting will occur in persons unable to tolerate it. 


Where a corporation and its three officers, engaged in the interstate sale and 
distribution of their ‘“Dolcin” tablets, sale of which in 1948 exceeded $1,000,- 
000; in advertising through broadcasts and in professional and trade journals 
of national circulation, and in various circulars and pamphlets distributed 
throughout the United States, directly or by implication— 

(a) Falsely represented that said product constituted an adequate, effective and 
reliable treatment for rheumatic fever, fibrositis, myositis, neuritis, sciatica, 
lumbago, bursitis and all other forms of rheumatism and arthritis and the 
symptoms and manifestations thereof, and would arrest the progress, correct 
the underlying causes, and cure and prevent the recurrence of such ailments 
and conditions; and 

(b) Falsely represented that said preparation constituted an adequate, effective 
and reliable treatment for so-called ‘growing pains” in children, and that 
its use would prevent rheumatic fever, which may be preceded by such pains ; 

The facts being that the ingredient calcium succinate, to be therapeutically oper- 
ative, must be administered intravenously and content. thereof was entirely 
too small to have any effect; the only active ingredient, acetylsalicylic acid, 
or aspirin, was insufiicient to relieve the severe aches, pains, and discomforts 
attendant upon arthritic and rheumatic conditions, though as an analgesic 
and antipyretic it might afford temporary relief to the minor aches and 
pains; and, except for such temporary relief, Dolcin could not be depended 
upon to have any effect whatever upon the symptoms accompanying rheu- 
matie fever, fibrositis, myositis, neuritis, sciatica, lumbago, bursitis, ete. ; 
and it would not in other respects accomplish results claimed therefor ; 

(c) Falsely represented that it was non-toxic; that it could be used over pro- 
longed periods of time without harmful effects; that aspirin is sometimes 
harmful; and that persons adversely affected by aspirin can take “Dolcin’’ 
with safety ; 

The facts being that “Dolcin”’, by virtue of its aspirin content, might be toxic 
to some extent and could not be taken over prolonged periods without danger 
of harmful effects nor be taken safely by persons adversely affected by 
aspirin ; and 

(d) Falsely represented that said preparation was inexpensive in that it was 
“economical” to purchase and of “low cost”; 

The facts being that while the price of 100 tablets of a well-known brand of 
aspirin, its only therapeutically operative ingredient, was 59¢, and that 
of many other brands lower, its retail price for 100 tablets was $2, and it 
therefore was not economical, inexpensive, or of low cost ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the mistaken belief that. such representations were true and 
thereby into the purchase of substantial quantities of said preparation, and 
with tendency and capacity so to do: 

Held, That such acts and practices, under the circumstances set forth, constituted 
unfair and deceptive acts and practices in commerce. 

As respects the allegation of the complaint that the administration of ‘Dolcin” 
over prolonged periods of time to persons suffering from rheumatic fever 
might result in serious hemorrhage and even death: the record contained no! 
substantial evidence to support the same. 
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Before Mr. Abner EL. Lipscomb and Mr. William L. Pack, hearing 
examiners. 

Mr. Joseph Callaway for the Commission. 

Mr. Michael F.. Markel, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Dolcin Corporation 
and Victor van der Linde, George Shimmerlik and Albert T. Wantz, 
individually and as officers of Dolcin Corporation, hereinafter re- 
ferred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent Dolcin Corporation is a corporation 
organized under the laws of the State of New York, and having its 
office and principal place of business at 683 Fifth Avenue, city and 
State of New York. 

Respondents Victor van der Linde, George Shimmerlik and Albert 
T. Wantz are now, and at all times mentioned herein have been, direc- 
tors of respondent Dolcin Corporation, and respectively the President, 
Treasurer and Secretary thereof; all said individual respondents 
have offices and principal places of business at 683 Fifth Avenue, 
New York, New York. The said individual respondents are now, 
and at all times mentioned herein have been in control of the manage- 
ment, policies and operation of Dolcin Corporation, particularly in 
respect to the acts, practices and methods herein alleged. 

Par. 2. Respondents are now, and have been for more than two 
years last past, engaged in the business of selling and distributing a 
certain drug product, as “drug” is defined in the Federal Trade Com- 
mission Act. 

The designation used by respondents for the said product, and the 
formula and directions for use thereof are as follows: 

Designation : Dolcin. 

Formula: Each tablet contains 2.8 grains of calcium succinate and 
3.7 grains of acetylsalicylic acid, plus excipients. 

Directions: Ordinarily from 8 to 12 tablets daily. 

Respondents cause the said product, when sold, to be transported 
from their place of business in the State of New York to purchasers 
thereof located in other States of the United States and in the District 
of Columbia. Respondents maintain, and at all times mentioned 
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herein have maintained, a course of trade in the said product in com- 
merce between and among the various States of the United States and 
in the District of Columbia. Respondents’ volume of business in such 
commerce is substantial, sales of Dolcin in 1948 being in excess of 
one million dollars. 

Par. 3. In the course and conduct of their business respondents, 

subsequent to March 21, 1938, have disseminated and caused the dis- 
semination of certain advertisements concerning Dolcin by the United 
States mails, and by various means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, for the purpose of 
inducing and which were likely to induce directly or indirectly its 
_ purchase. 
These advertisements include, but are not limited to the following: 
~ Radio continuities which were placed subsequent to October 7, 1948, 
_ for respondent by Victor van der Linde Company with, and broadcast 
_ by, approximately 120 radio stations throughout the country, includ- 
ing, but not limited to, the following stations: 


The Don Lee Network, with its headquarters at Los Angeles, 
California, comprised of 45 stations on the west coast of the 
United States. 

WOR—New York, N. Y. 

WFIL—Philadelphia, Pa. 

WPEN—Philadelphia, Pa. 

WGN—Chicago, Il. 

WTAC—Worcester, Mass. 

WOL—Washington, D. C. 

WIND—Gary, Ind. 


Radio continuities broadcast from the following stations: 


KMA on or about May 22, 23 and 30, 1948. 
WTCON, between September 1 and Sept. 10, 1948. 
WNAY, on or about September 4, 5 and 6, 1948. 
WJR, on or about December 19, 1948. 


Advertisements in “Osteopathic Profession,” issue of April, 1949, 
and an issue somewhat prior thereto, “American Druggist,” issue of 
i January 1, 1949; Utica (N. Y.) “Observer Dispatch,” issue of Novem- 
i ber 7, 1948; 

} Pamphlet entitled “Dolcin Therapy in Arthritis” ; 

Circular letter entitled “Dolcin Therapy”; 

Circular entitled “Here is what you should do about your Arthritis 
and Rheumatism” ; 
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Circular entitled “Dolcin Therapy for Arthritis and Rheumatic 
Disorders,” and accompanying circular headed “Important.” 

Respondents have also disseminated and caused the dissemination 
of the advertisements referred to above for the purpose of inducing, 
and the said advertisements were likely to induce, directly or in- 
directly, the purchase of Dolcin in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. 

Par. 4. Through the use of the said advertisements respondents 
have made, directly and by implication, the representations shown in 
the following sub-paragraphs, identified as (A) to (H) inclusive. 
The said advertisements, by reason of the said representations are 
misleading in material respects and constitute “false advertisements” 
as that term is defined in the Federal Trade Commission Act by 
reason of the true facts which are set forth in sub-paragraphs (1) to 
(9) inclusive. 

(A) That Dolcin is an adequate, effective and reliable treatment for 
all kinds of arthritis and rheumatism, rheumatic fever, fibrositis, 
myositis, neuritis, sciatica, lumbago and bursitis. 

(1) Dolcin, however taken, is not an adequate, effective or reliable 
treatment for any kind of arthritis or rheumatism, rheumatic fever, 
fibrositis, myositis, neuritis, sciatica, lumbago, or bursitis. 

(B) That Dolcin will arrest the progress of, will correct the under- 
lying causes of, and will cure rheumatic fever, fibrositis, myositis, 
neuritis, sciatica, lumbago, bursitis, and the various kinds of rheuma- 
tism and arthrities and prevent their recurrence. 

(2) Dolcin, however taken, will not arrest the progress of, will not 
correct the underlying causes of and will not cure rheumatic fever, 
fibrositis, myositis, neuritis, sciatica, lumbago, bursitis, or any kind 
of arthritis or rheumatism, nor prevent their recurrence. 

(C) That Dolcin is an adequate, effective and reliable treatment 
for so-called “growing pains” in children and that its use will avert 
rheumatic fever, of which such pains may be indicative. 

(3) Dolcin, however taken, is not an adequate, effective or reliable 
treatment for so-called “growing pains” in children, nor will its use 
avert rheumatic fever. 

(D) That Dolcin is an adequate, effective and reliable treatment for 
the symptoms and manifestations of all kinds of arthritis, or rheuma- 
tism, rheumatic fever myositis, fibrositis, neuritis, sciatica, lumbago 
and bursitis, and will afford complete and immediate relief from the 
aches, pains, and discomforts thereof. 

(4) Dolcin is not an adequate, effective or reliable treatment for 
the symptoms or manifestations of any kind of arthritis or rheu- 
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_ matism, rheumatic fever, myositis, fibrositis, neuritis, sciatica, lum- 

-bago or bursitis; the aches, pains and discomforts incident to those 

_ ailments may be of such nature that they will be in no way alleviated 
by the use of Dolcin, however taken, and in other cases the relief af- 
forded will be limited to such degree of temporary and partial 
analgesic and antipyretic effects as its aspirin content may afford 
in the individual case. 

(5) The effect of Dolcin when used in any of the ailments mentioned 
herein is limited to temporary and partial relief of minor aches and 
pains, and fever. 

(E) That Dolcin can be used over prolonged periods of time with- 

_ out harmful effects on the body. 
(6). The prolonged administration of Dolcin may produce harmful 
- effects on the body. 

(F) That Dolcin can be taken with safety and immunity by persons 
who are adversely affected by aspirin. 

(7) Aspirin is the common name for the acetylsalicylic acid in 
Dolcin, and Dolcin cannot be taken with safety and impunity by 
persons who are adversely affected by aspirin. 

(G) That aspirin is toxic and Dolcin is not. 

(8) Dolcin is qualitatively just as toxic as aspirin. 

(H) That Dolcin is inexpensive. 

(9) Dolcin is not inexpensive in comparison to simple aspirin which 
is the only therapeutically active component of Dolcin. 

Par. 5. The said advertisements are “false advertisements” for 
the further reason that they fail to reveal facts material in the light 
of the representations made therein with respect to the administra- 
tion of Dolcin in cases of rheumatic fever, or material with respect 
to the consequences which may result from the use of Dolcin under 
the conditions prescribed in said advertisements relating to rheumatic 
fever. In truth and in fact, the prolonged administration of Dolcin 
to persons having rheumatic fever may result in serious hemorrhage 
and in death. 

Par. 6. The use by respondents of the said false advertisements 
with respect to Dolcin has had the capacity and tendency to mislead 
and deceive, and has misled and deceived, a substantial portion of the 
purchasing public into the erroneous and mistaken belief that the 
representations and statements contained therein were true and into 
the purchase of substantial quantities of Dolcin by reason of said 
erroneous and mistaken belief. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and con- 
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stitute unfair and deceptive acts and practices in commerce within. 
the intent and meaning of the Federal Trade Commission Act. 


ORDERS AND DECISION OF THE COMMISSION 


Order denying appeal from initial decision of hearing examiner 
and decision of the Commission and order to file report of conuhones 
Docket 5692, December 2, 1952, follows: 

This matter came on to be heard by the Commission upon respond- 
ents’ appeal from the initial decision of the hearing examiner, briefs 
in support of and in opposition to said appeal and oral argument of 
counsel. In support of their appeal respondents have set out in their 
appeal brief extensive exceptions to certain of the findings as to the 


facts, conclusion and provisions of the order and to certain procedural ~ 


rulings of the hearing examiner. These exceptions have been fully — 
considered and denied by the Commission in a separate order issued 
simultaneously herewith. 

This matter relates to the truth or falsity of certain claims made by 
respondents in advertisements of the preparation Dolcin. There is 
no contest as to the actual advertisements or as to the ingredients of 
the preparation. The contest is as to the meaning of the advertise- 
ments and the effects of using the preparation as directed. 

The record shows that respondents claimed in their advertising that, 
in addition to providing relief from the symptoms of arthritic and. 
rheumatic conditions, Dolcin would attack the underlying causes of the 
conditions themselves. An example is the following excerpt from one 
of respondents’ advertising pamphlets: 

7. Is DOLCIN just another palliative * * * a product for relieving pain for 
a few hours? The answer is very definitely that DOLCIN is not just a palliative 
masking pain and discomfort for a few hours. DOLCIN is designed to RELIEVE 
PAIN PROMPTLY but, also, the DOLCIN treatment is directed to the disturb- 
ances in metabolism which are a very important part of the background of the 
Rheumatic State, and is designed to give prolonged relief from symptoms, 

The greater weight of the evidence is that other than aspirin none 
of the ingredients in Dolcin have any value in connection with 
arthritic and rheumatic conditions and that the only value of aspirin 
taken in this connection is that it provides temporary relief from the 
less severe pains and fever accompanying these conditions. Respond- 
ents admit their preparation will not prevent the underlying causes, 
cure or arrest the progress of arthritic or rheumatic conditions. How- 
ever, they do contend that it will relieve stiffness and swelling ac- 
companying such conditions in certain cases in addition to providing 
painrelief. The greater weight of the evidence is contrary to respond- 
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ents’ contention and fully supports the findings of the hearing ex- 


~ aminer in his initial decision. 


The record also shows that respondents claimed in their advertising 
that Dolcin is non-toxic, may be taken safely in large quantities over 
prolonged periods even by persons adversely affected by aspirin. The 
greater weight of the evidence shows that the aspirin in Dolcin has 
exactly the same effect as if taken alone and that certain persons are 
_ adversely affected by aspirin and should not take it in large quantities 
or over a prolonged period. Aspirin is one of the safest analgesics 
known and is widely prescribed by physicians in large dosages for 
temporary relief of pain and fever in arthritic and rheumatic con- 
ditions. Serious results from such excessive use are rare. However, 
less serious but undesirable effects such as headache, nausea, vomiting 
will occur in persons unable to tolerate aspirin. Respondents’ repre- 
sentations to the contrary are false and deceptive as found by the 
hearing examiner in his initial decision. 

For these reasons as well as those set out in its ruling on respondents’ 
exceptions, the Commission is of the opinion that all of the findings 
as to the facts contained in the initial decision are supportable by 
reliable, substantial, and probative evidence of record; that the con- 
clusion contained therein is correct; and that the order to cease and 
desist therein is proper upon this record and is required to provide 
proper relief from respondents’ illegal practices; and 

The Commission, therefore, being of the opinion that respondents’ 
appeal from the hearing examiner’s initial decision is of no merit and 
that said initial decision is appropriate in ail respects to dispose of 
this proceeding: 

It is ordered, That the appeal of respondents from the initial de- 
cision of the hearing examiner be, and it hereby is, denied. 

It is further ordered, That the initial decision of the hearing ex- 
aminer shall on the 2nd day of December, 1952 become the decision of 
the Commission. 

lt is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist contained in said 
initial decision, a copy of which is attached hereto. 

Commissioner Carretta not participating for the reason that oral 
argument on the merits was heard prior to his appointment to the 
Commission. 

Said initial decision, thus adopted by the Commission as its de- 
cision, follows: 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 18, 1949, issued and sub- 
sequently served its complaint in this proceeding upon respondents 
Dolcin Corporation, a corporation, and Victor van der Linde, George 
Shimmerlik, and Albert T. Wantz, individually and as officers of said 
corporation, charging them with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said Act. 
After the issuance of said complaint and the filing of respondents’ an- 
swer thereto, hearings were held at which testimony and other evi- 
dence in support of and in opposition to the allegations of said 
complaint were introduced before the above-named hearing exam- 
iner theretofore duly designated by the Commission, and said testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, the proceeding regularly came on 
for final consideration by said hearing examiner on the complaint, the 
answer thereto, testimony and other evidence, proposed findings as 
to the facts and conclusions presented by counsel, oral argument not 
having been requested; and said hearing examiner, having duly con- 
sidered the record herein, finds that this proceeding is in the interest 
of the public and makes the following findings as to the facts, con- 
clusions drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Dolcin Corporation is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of New York, with its principal office and place of busi- 
ness located at 683 Fifth Avenue, New York, New York. 

Respondents Victor van der Linde, George Shimmerlik, and A1- 
bert T. Wantz, individuals, are now and at all times mentioned herein 
have been directors of said corporate respondent, and, respectively, 
the president, treasurer, and secretary thereof, and with their offices 
located at the principal place of business thereof; and are now, and at 
all times mentioned herein have been, in control of the management, 
policies, and operation of the said corporate respondent, including 
the acts, practices and methods herein found. 

Par. 2. The respondents are now, and for several years last past 
have been, engaged in the offering for sale, sale and distribution in 
commerce, among and between the various States of the United States 
and in the District of Columbia, of a certain medicinal preparation 
designated “Dolcin,” which is a “drug” within the meaning of the 
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Federal Trade Commission Act, and for which the formula and di- 
rections for use are as follows: 
Formula: 


Each tablet contains: 
Calcium succinate, 2.8 grains. 
Acetylsalicylic acid, 3.7 grains. 
Plus excipients. 

Directions for Use: 

GENERAL DIRECTIONS 

Read these directions CARHFULLY so that you may learn how you can get 
GREATEST BENEFIT from DOLCIN. 

In cases of long-standing, where joint-stiffness and pain are acute before 
Starting the DOLCIN Treatment, it is recommended that twelve DOLCIN 
Tablets be taken daily (8 tablets, 4 times, as explained above) for at least one 
week, and until the acute symptoms are relieved. Follow this with eight tablets 
daily for two or three months * * * and then four tablets a day for two months. 
It is most important to continue taking DOLCIN for a few months after relief 
has been obtained, for it is an established fact that Rheumatic activity usually 
persists in the body for considerable period after the acute symptoms have 
subsided. 

Where stiffness of joints is not extreme and muscular pains are not severe 
* * * or when the case is not one of long standing * * * take eight DOLCIN 
Tablets daily for the first month (two tablets with a glass of water at each 
meal and two tablets before retiring for the night). After one month, reduce 
doses to four tablets daily (one tablet, four times a day) for three months. 
Then take two tablets daily (one morning, one night) for three months even 
though all symptoms have disappeared long before. 

It makes no difference whether the DOLCIN at mealtime is taken before, 
during or after eating * * * BUT TAKE YOUR DOLCIN REGULARLY, * * * 


Respondents cause the said product, when sold, to be transported 
from their place of business in the State of New York to purchasers 
thereof located in other States of the United States and in the Dis- 
trict of Columbia. Respondents maintain, and at all times men- 
‘tioned herein have maintained, a course of trade in the said product 
in commerce between and among the various States of the United 
States and in the District of Columbia. Respondents’ volume of busi- 
ness in such commerce is substantial, sales of the drug preparation 
“TDolcin” in 1948 being in excess of one million dollars. 

Par. 3. In the course and conduct of their business, respondents, 
subsequent to March 21, 1938, have disseminated and caused the dis- 
semination, by the United States mails and by various means in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
of certain advertisements of the drug preparation “Dolcin,” for the 
purpose of inducing, and which were likely to induce, directly or in- 
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directly, its purchase; and have disseminated and caused the dissemi- 
nation of such advertisements for the purpose of inducing, and which 
were likely to induce, directly or indirectly, the purchase of said drug 
preparation in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. Among such advertisements were radio broad- 
casts disseminated subsequent to October 7, 1948, by various broad- 
casting stations, and advertisements published in various professional 
and trade journals having national circulation and in various pam- 
phlets and circulars distributed throughout the United States. Typ- 
ical of the statements and representations contained in such adver- 
tisements are the following: 


“HERE IS WHAT YOU SHOULD DO ABOUT 
YOUR ARTHRITIS AND RHEUMATISM— 


1. Get a bottle of DOLCIN* tablets and start your DOLCIN treatment at once. 

2. What is DOLCIN? It is a product which is the result of a new, scientific 
approach to the treatment of rheumatism and arthritis; it is a development of 
fundamental biochemical research. 

DOLCIN# tablets contain ingredients which medical authorities accept as 
being correct in the treatment of symptoms of rheumatism and arthritis. 
DOLCIN is made under strictest laboratory control and is constantly tested for 
purity of ingredients and for pharmaceutic uniformity. 

3. What does DOLCIN do? The DOLCIN treatment combines PROMPT RE- 
LIEF of pain PHYSIOLOGICAL ACTION freedom from ill-effects and LOW 
COST. Thus DOLCIN fills a long-sought objective in the therapy of the Rheu- 
matie State. Rheumatism in its various forms... arthritis, myositis, fibro- 
sitis and certain forms of bursitis, sciatica and neuritis * * * is, by far, the 
most prevalent and disabling of all chronic ailments. Rheumatism is not merely 
a disorder of joints and muscles, but is generally accompanied by disturbances in 
internal function (metabolism). It is, therefore, essential that treatment be 
directed not only toward relief of pain, but also to the disturbances in me- 
tabolism which constitute a very important part of the background of the 
Rheumatic State. 

DOLCIN therapy not only provides PROMPT RELIEF from pain due to 
symptoms of rheumatism and arthritis, but DOLCIN contains catalysts which, 
extensive scientific research has recently proved, play a vital role in the met- 
abolic processes which are disturbed in the Rheumatic and Arthritic State. 

4. I never heard of DOLCIN. How do I know it’s good? Up to a short time 
ago, DOLCIN was supplied only to hospitals, clinies and to doctors engaged in 
research and in private practice. Now, however, it is being sold direct to 
sufferers from rheumatism in all its forms. DOLCIN is becoming more widely- 
known every day as former victims of arthritic and rheumatic pains pass the 
good news along. 

DOLCIN has been tested and proved to be efficacious and reliable; it is 
being used with success in great hospitals, clinics and prescribed by an increasing 
number of doctors. 


*Rer, Us: Eat, Off; 
#Pat. App. for. 


DOLCIN CORP. ET AL. DT 
566 Findings 


5. All right, but must I get a doctor to prescribe DOLOIN before I use it? 
No. You do not need a doctor’s prescription for you to take the DOLCIN 
treatment. 

DOLCIN is NON-TOXIC * * * it will not hurt the heart or any other organ. 
A study made in a university famous all over the world confirms extensive earlier 
clinical proof that DOLCIN is NON-TOXIC. 

DOLCIN is designed for PROMPT ACTION. The LACK OF HARMFUL 
EFFECTS makes DOLCIN ideal for prolonged administration such as is fre- 
quently necessary in chronic and severe cases of rheumatism and arthritis. This 
freedom from hazard and its effectiveness are IMPORTANT ADVANTAGES 
of DOLCIN over some medications which are considerably more expensive and 
which may have harmful effects on the body on prolonged administration. 

6. Is DOLCIN suitable for use by people who are adversely affected by acetyl- 
salicylic acid (aspirin) ? DOLCIN’S ingredients, combined in proper proportions, 
enhance the good effects of each while, at the same time, they minimize aspirin’s 
sometimes-harmful effects. 

Remember, DOLCIN is NON-TOXIC * * * it will not harm the heart or 
any other organ. 

7. Is DOLCIN just another palliative * * * a product for relieving pain for a 
jew hours? The answer is very definitely that DOLCIN is not just a palliative 
masking pain and discomfort for a few hours. DOLCIN is designed to RH- 
LIEVE PAIN PROMPTLY but, also, the DOLCIN treatment is directed to the 
disturbances in metabolism which are a very important part of the background 
of the Rheumatic State, and is designed to give prolonged relief from symptoms. 

8. How long will it take to relieve pain and for symptoms of arthritis and 
rheumatism to disappear? No two cases respond exactly alike. Generally 
speaking, the longer the person has suffered from the disease the longer it will 
take to get results. We know of many cases, where the pain was severe but 
where the symptoms had only been of few months’ standing, in which all pain 
disappeared in a few hours, other cases take longer. 

9. For how long should I take DOLCIN? As carefully explained in the 
directions packed with each bottle, it is most important to continue taking a few 
DOLCIN tablets every day for a few months after the pain and other symptoms 
have disappeared ; this is to help prevent any recurrence, by giving the body time 
to get rid of disturbances in internal function which accompany the disease. 

10. How much DOLOIN shall I take? With every bottle there is a sheet of 
information and Directions. Study: this thoroughly. Remember, because 
DOLCIN is non-toxic, it is better to take more tablets than necessary rather 
than fewer * * * and much better to continue the treatment for some time 
after all symptoms have disappeared. You don’t want your pains and stiffness. 
back again, do you? 

11. Is DOLCIN of help for children’s so-called “growing-pains”? Yes. Grow- 
ing-pains in children are often of rheumatic origin and may precede childhood’s 
scourge, RHEUMATIC FEVER! Any child suffering from growing-pains should 
be given the DOLCIN treatment at once, under a doctor’s supervision. 

12. Should other treatments be used while I am taking the DOLOIN treatment? 
Unless prescribed by a physician, no other medication should be, or need be, taken. 
Leave it to DOLCIN and Nature. Take DOLCIN regularly and give it time to 
work. Of course, it is natural that a case of arthritis or rheumatism which has 
taken years to develop cannot be relieved overnight ! 
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13. My doctor does not know about DOLCIN. How can he learn about at? If 
you will send us his name and address, we will gladly send him full scientific 
data on DOLCIN. 

14. Where canI get DOLOIN? Ask your druggist. If he has not got it in stock, 
order DOLCIN direct from us * * * sending your druggist’s name and address, 
please. 

15. What does DOLOIN cost? The most economical size is the DOLCIN-500 
* * * 500 tablets last the average case more than THREE MONTHS! * * * 
Price $9.00. 

DOLCIN-100 * * * 100 tablets for only $2.00. 

When you send remittance with your order, we prepay postage and insurance 
on the shipment. 

16. DOLCIN is a tested, honest product * * * non-toxic * * * inexpensive 
* * * used in hospitals * * * prescribed by doctors. Many, many people are no 
longer suffering the pain and stiffness of arthritis or rheumatism * * * through 
taking DOLCIN * * * efficacious, reliable DOLCIN which is the best friend of 
arthritics and rheumatics. . 

Sometimes just a word—spoken at the right time—can alter the whole course 
of another person’s life. Right now, here is such a word for you—if you suffer 
from arthritis or rheumatism—and that word is DOLCIN! DOLCIN is a 
tested new bio-chemical discovery—which many, many people throughout the 
country report brings swift, effective relief from the agony of arthritic and 
rheumatic symptoms. People who have suffered from these afflictions for years, 
report they have resumed normal occupations after taking DOLCIN. There’s 
a scientific explanation for this. DOLCIN is more than just a pain killer—in 
many cases, DOLCIN actually results in prolonged remission of stiffness and 
discomfort. * * *. 

* * * many victims of these diseases have been able to resume normal living 
by taking DOLCIN. It’s used in many hospitals * * * prescribed by many 
doctors * * * and is designed to bring you sufferers of arthritis, rheumatism, 
neuritis and sciatica NOT temporary relief * * * but prolonged relief. * * *. 

As acetylsalicylic acid in DOLCIN is non-toxic, DOLCIN should be used instead 
of aspirin. 

DOLCIN is an efficacious, non-toxic and economical preparation for oral 
administration in relieving symptoms of arthritic and rheumatic disorders. 
DOLCIN * * * resulting from a new physiological approach in the therapy of 
arthritic and rheumatic disorders * * * combines the catalytic effect of calcium 
succinate and acetylsalicylic acid in non-toxic form which may be prescribed for 
osteoarthritis, infectious arthritis and rheumatoid arthritis as well as for 
_ rheumatic fever and various forms of neuritis and sciatica. DOLCIN may be 
employed as an adjuvant to other therapeutic measures. 

* * * Remember the name DOLCIN—D-O-L-C-I-N—for relief of symptoms of 
arthritis, rheumatism, lumbago and neuritis. 


Par. 4. Through the above-quoted advertisements, and others simi- 
lar thereto, respondents have represented, directly or by implication, 
as follows: 

1. That the drug preparation “Dolcin” constitutes an adequate, ef- 
fective and reliable treatment for, will arrest the progress, correct the 
underlying causes, cure and prevent the recurrence of rheumatic 
fever, fibrositis, myositis, neuritis, sciatica, lumbago, bursitis and all 
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other forms of rheumatism and arthritis and the symptoms and mani- 
festations thereof ; 

2. That the drug preparation “Dolcin” is inexpensive, in that it is 
“economical” to purchase and of “low cost”; 

3. That the drug preparation “Dolcin” constitutes an adequate, 
effective and reliable treatment for so-called “growing-pains” in 
children, and that its use will prevent rheumatic fever, which may be 
preceded by such pains; 

4. That the drug preparation “Dolcin” is non-toxic; that it can be 
used over prolonged periods of time without harmful effects on the 
body; that aspirin does sometimes produce harmful effects; and that 
persons adversely affected by aspirin can take “Dolcin” with safety. 

Par. 5. The terms “arthritis” and “rheumatism” are general terms, 
sometimes used interchangeably, which may refer to any of many 
diseases or pathological conditions including, among others, rheu- 
matic fever, fibrositis, myositis, neuritis, sciatica, lumbago, and bur- 
sitis, all of which are characterized by one or more of such symptoms 
or manifestations as pain, stiffness, and inflammatory and destructive 
changes in the joints and tissues of the body. These pathological 
conditions are of known as well as unknown origin. Examples of 
those of unknown origin are rheumatoid arthritis, osteomyelitis and 
rheumatic fever. Examples of such conditions of known causes are 
infectious arthritis, such as arthritis of syphilis, arthritis of gonorrhea, 
and arthritis associated with pneumonia and tubercular infections. In 
addition there are forms of arthritis, such as gout, which are connected 
with disturbances of metabolism. 

Rheumatic fever is an inflammatory disease of unknown cause, of 
which the most common manifestations are fever, pain, and swelling 
and inflammation in the joints, often accompanied my rapid heart- 
beat, profuse sweating, increase in white corpuscles and other changes 
in the blood. Rheumatic fever tends to be complicated, and is the 
chief cause of death from heart disease in children between the ages 
of 5 and 19. Although “growing-pains” in children may be sympto- 
matic of the early stages of rheumatic fever, they also may be due 
to many other and less serious causes, such as playing too hard and 
running too much, and do not constitute a disease. 

Fibrositis is an irritation or discomfort, a syndrome of pain and 
stiffness which arises in the fibrous tissues of the body. 

The term “myositis” is used generally by doctors and laymen to 
refer to the condition of muscular rheumatism or fibrositis. It is of 
varying severity, sometimes mild and localized, sometimes severe and 
widespread. 
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The term “neuritis” is a general term referring to an inflamma- 
tion of the nerves, and denotes many different diseases resulting from 
various causes, such as infections, pressure on nerves from displaced 
organs or structures of the body, invasion of the nerve by neoplasm 
or tumor, intoxication with metals or toxins, and metabolic disturb- 
ances such as the form of neuritis occuring in diabetes. 

Sciatica is a common form of neuritis felt along the course of the 
sciatic nerve. It is not a disease, but may occur as a symptom of many 
different diseases resulting from various causes, such as pressure on 
the sciatic nerve, a tumor in the spine, infection or inflammation of 
the sheath of the sciatic nerve, metabolic disturbances caused by toxins 
resulting from infection, fibrositis or arthritis involving the joints. 

Lumbago is a form of fibrositis manifesting itself as a painful con- 
dition in the lower part of the back, of varying severity, sometimes 
so mild as hardly to interfere with a man’s business, in other instances 
so violent as to render him unable to move in bed. Lumbago is 
associated with stiffness and muscle spasm provoked by attempts to 
move. 

Bursitis is a form of fibrositis having specific reference to inflamma- 
tion of a bursa, the fibrous sac or membrane surrounding a joint, and 
may result from invasion of the bursa by various germs, such as 
streptococcus, mycobacterium, gonococcus, and the tubercular bacillus, 
and from rheumatic or fibrositic inflammation. 

Infectious arthritis is a form of arthritis resulting from invasion 
of a joint by any one of various germs, such as staphlococcus and 
streptococcus, which are carried to the joint through the bloodstream 
from a focus of infection in the body, caused by an external wound 
or by various infectious diseases. 

Osteoarthritis refers to a disease characterized by degenerative 
changes in the joints and other tissues and organs of the body. The 
clinical phenomena associated with osteoarthritis are pain, painful 
stiffness associated with movement of the joint, enlargement of some 
joints, narrowing of joint spaces, increase in size of joint surfaces, 
erowth of spurs and increase in the extent of margins of the joint. 

Rheumatoid arthritis is a chronic, progressive, destructive disease 
affecting joints and organs of the body, characterized by pain, 
swelling, stiffness and limitation of motion in joints and deterioration 
of the patient’s general health. This disease is accompanied by 
pathological changes in the joints, such as thickening of the lining 
membrane ; production of excessive fluid in the bursa in some instances, 
and absorption of fluid in others; atrophy of muscles, and sometimes 
destruction of portions of the bone ends, resulting in deformation of 
the joint. The cause of rheumatoid arthritis is unknown. 


- 
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Par. 6. The various pathological conditions generally referred to 
as “arthritis” and “rheumatism” progress and develop differently. 
Likewise, they require different treatment, which will vary not only 
between different types of such ailments, but between different in- 
dividuals suffering from the same ailment, and between different 
stages in the progress thereof. An adequate, effective, or reliable 
treatment for any kind of “arthritis” or “rheumatism” must, there- 
fore, be predicated upon individual diagnosis, in order to determine 
whether the patient has arthritis or rheumatism, the particular kind 
of such ailment present, and whether it arose from a known or an 
unknown cause. Such a diagnosis may require any or all of the 
following determinations: 

1. History of the patient, including information as to age, sex, 
. marital status, occupation, chronology of the present ailment; family 
history, such as age and cause of death of parents and relatives; any 
illnesses from which the patient may have suffered previously, particu- 
larly rheumatic fever, scarlet fever and streptococcus infections; 

2. Detailed physical examination of every part of the patient’s 
anatomy ; and 

3. Laboratory examination, such as blood count, serological test for 
syphilis, urinalysis, and certain other tests as they may seem useful 
in the individual case, such as X-ray and analysis of fluids in in- 
dividual joints. 

Par. 7. An adequate, effective, or reliable treatment for any of the 
various types of ailments included in the general terms “arthritis” 
and “rheumatism” may involve application of various therapeutic 
measures, including diet; rest or change of occupation; various types 
of physiotherapy, such as orthopedic or thermal procedures; and 
medication. Delay of proper diagnosis, with consequent failure to 
administer appropriate treatment, may result in the evolution of ir- 
reversible pathological changes, causing a crippled, useless joint or 
extremity, especially in those forms of arthritis and rheumatism 
known to be caused by specific infections. There is no drug, or com- 
bination of drugs, regardless of how administered, which will con- 
stitute an adequate, effective, or reliable treatment for the various 
forms of arthritis or rheumatism, nor is there any drug or combination 
of drugs which can restore to normal the pathological changes which 
result from arthritic or rheumatic ailments. 

Par. 8. The drug preparation “Dolcin” contains 2.8 grains of 
calcium succinate and 8.7 grains of acetylsalicylic acid, plus excipients 
of no therapeutic significance. 

Calcium succinate, when taken orally, is converted by the liver into 
sugar, and no significant amount of succinate reaches the bloodstream. 
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Tn order to be therapeutically operative in the body, succinates must 
be administered intravenously. When present in sufficient concentra- 
tion to be operative, the effect of succinates on tissue metabolism is 
harmful. The quantity of calcium succinate contained in the drug 
preparation “Dolcin” is entirely too small to achieve or maintain a_ 
sufficient concentration in the body to have any effect whatever on the 
metabolism of the tissues. 

Since calcium succinate, administered orally, is therapeutically in- 
operative, the only active ingredient contained in the drug preparation 
“Dolein” is acetylsalicylic acid, commonly known as aspirin, the use 
and effect of which, as an analgesic and antipyretic, have been known 
for many years. 

The drug preparation “Dolcin” contains acetylsalicylic acid in an 
amount insufficient to relieve the severe aches, pains and discomforts 
attendant upon arthritic and rheumatic conditions. The quantity of 
acetylsalicylic acid therein contained may, however, function as an . 
analgesic and antipyretic to a sufficient extent to afford temporary 
relief to the minor aches and pains accompanying arthritis and rheu- 
matism. 

Par. 9. The drug preparation “Dolcin,” however taken, will not 
constitute an adequate, effective, or reliable treatment for any arthritic 
or rheumatic condition, including, among others, rheumatic fever, 
fibrositis, myositis, neuritis, sciatica, lumbago, and bursitis, nor will 
said preparation arrest the progress, correct the underlying causes, or 
effect a cure of any of such conditions. The drug preparation 
“Dolcin,” however taken, will not ameliorate the aches, pains and dis- 
comforts of any arthritic or rheumatic condition to any extent beyond 
the temporary relief thereof afforded by its salicylate content as an 
analgesic and antipyretic. The drug preparation “Dolcin,”’ however 
taken, will have no significant effect upon severe aches, pains and dis- 
comforts accompanying any arthritic or rheumatic condition, and will 
afford temporary relief of only minor aches, pains and discomforts. 
With the exception of such temporary relief, the drug preparation 
“Dolcin” cannot be depended upon to have any effect whatever upon 
the symptoms accompanying any arthritic or rheumatic condition, in- 
cluding, among others, rheumatic fever, fibrositis, myositis, neuritis, 
sciatica, lumbago and bursitis. 

The drug preparation “Dolcin,” however taken, will not correct dis- 
turbances in metabolism nor insure adequate functioning of the me- 
tabolic processes of the body. 

Par. 10. The drug preparation “Dolcin,” however taken, does not 
constitute an adequate, effective, or reliable treatment for so-called 
“growing-pains” in children, nor will its use prevent rheumatic fever. 
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Par. 11. Since the only therapeutically operative ingredient in the 
_ drug preparation “Dolcin” is acetylsalicylic acid, commonly known as 
aspirin, and since, under certain circumstances, or when taken over 
prolonged periods of time, aspirin may produce harmful effects upon 
the body, the drug preparation “Dolcin” may be toxic to the same ex- 
tent, and cannot be taken over prolonged periods of time without the 
danger of such harmful effects, nor can such preparation be taken 
safely by persons adversely affected by aspirin. 

Par. 12. Since the only therapeutically operative ingredient in the 
drug preparation “Dolcin” is acetylsalicylic acid, commonly known as 
aspirin, and since the retail selling price, without prescription, of 
100 tablets of the drug preparation “Dolcin” is $2.00, whereas that 
of 100 tablets of a well-known brand of aspirin is 59¢, while many 
other brands of aspirin sell for less, the drug preparation “Dolcin” 
is not economical, inexpensive, or of low cost. 

Par. 13. The record contains no substantial evidence to support 
the allegation that the administration of the drug preparation ‘“Dol- 
ein” over prolonged periods of time to persons suffering from rheu- 
matic fever may result in serious hemorrhage and in death. 

Par. 14. Respondents’ representations concerning the drug prepa- 
ration “Dolcin,” as hereinafter found, are false and misleading in 
material respects; have had the capacity and tendency to mislead and 
deceive, and have misled and deceived a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
representations were true, and into the purchase of substantial quanti- 
ties of said drug preparation as a result thereof; and constitute false 
advertisements within the intent and meaning of the Federal Trade 
Commission Act. 

CONCLUSION 


The acts and practices of respondents, as herein found, are all to 
the prejudice and injury of the public, and constitute unfair and de- 
ceptive acts and practices in commerce within the meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents Dolcin Corporation, a corpora- 
tion, and Victor van der Linde, George Shimmerlik, and Albert T. 
Wantz, individually and as officers of said corporation, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of the drug preparation “Dolcin,” or 
any product of substantially similar composition or possessing sub- 
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stantially similar properties, whether sold under the same name or 
under any other name, do forthwith cease and desist from directly or 
indirectly: 

1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication: 

(a) that the taking of said preparation will constitute an adequate, 
effective or reliable treatment for rheumatic fever, fibrositis, myositis, 
neuritis, sciatica, lumbago, bursitis, or any other kind of arthritic or 
rheumatic condition; 

(b) that said preparation will arrest the progress or correct the 
underlying causes of, or will cure, rheumatic fever, fibrositis, myositis, 
neuritis, sciatica, lumbago, bursitis, or any other kind of arthritic or 
rheumatic condition ; 

(c) that said preparation will afford any relief of severe aches, 
pains, and discomforts of rheumatic fever, fibrositis, myositis, neuritis, 
sciatica, lumbago, bursitis, or any other kind of arthritic or rheumatic 
condition, or have any therapeutic effect upon any of the symptoms or 
manifestations of any such condition in excess of affording temporary 
relief of minor aches, pains, or fever ; 

(d) that the taking of said preparation is an adequate, effective, or 
reliable treatment for so-called “growing-pains” in children, or that 
its use will prevent rheumatic fever ; 

(e) that said preparation may safely be taken over prolonged 
periods of time; 

(f) that said preparation may safely be taken by persons adversely 
affected by aspirin; and 

(g) that said preparation is economical, inexpensive, or of low cost, 
unless and until the retail selling price, without prescription, of such 
preparation shall, in truth and in fact, be less than the retail selling 
price, without prescription, of the only active ingredient contained in 
said preparation, which is acetylsalicylic acid, commonly known as 
aspirin ; 

2. Disseminating or causing to be disseminated, any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said preparation, 
which advertisement contains any of the representations prohibited in 
Paragraph 1 hereof. 
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Lt is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist contained in said 


initial decision * * * [as required by aforesaid order and decision 
of the Commission]. 


586 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 49 F.T.C: 


In THe MatTrer or 


SIDNEY J. MUELLER TRADING AS MUELLER HAIR 


EXPERTS 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDERS IN REGARD TO THE 
ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 
26, 1914 


Docket 5977. Complaint, Apr. 11, 1952—Decision, Dec. 2, 1952 


Where an individual engaged in the interstate sale and distribution of prepara- 


tions for the hair and scalp, and in operating in various cities including 
Dallas, San Antonio, Oklahoma City, Tulsa, Cincinnati, Atlanta, Jackson- 
ville, and San Francisco, branch offices known as hair and scalp clinics 
which dealt in his preparations and used them in office treatments; and 
also in establishing temporary clinics from time to time in other cities; 


In carrying on the sale of his preparations through (1) extensive advertising 


(a 


~~ 


1) 


(c) 


(d) 


in which he invited persons to come to his places of business for diagnosis, 
at which time a series of treatments was recommended, and certain of his 
preparations, if treatments were agreed to, were sold to the persons con- 
cerned, and used therein; (2) selling home treatment kits with instructions, 
to persons thus induced to visit his offices; and (3) sending traveling repre- 
sentatives to various cities, following extensive advertisement of their 
visits, in which the public was invited to call upon them for diagnosis, 
whereupon either treatment at one of his branches or the purchase of the 
home treatment kit was recommended; in his advertising, principally in 
newspapers and periodicals— 

Represented falsely, directly and by implication, that through the use of 
his said preparations, and treatments by his operators in his places of 
business, and by purchasers thereof in their homes, that all types of bald- 
ness would be prevented and overcome, that hair would be made to grow 
thicker where thin, and that “fuzz” would be replaced with normal hair; 
Represented falsely that the hair growing functions of the scalp would be 
rejuvenated, that his preparations would kill bacteria beneath the scalp, 
and that subscalp blood circulation would be stimulated, and the scalp ener- 
gized to grow hair; 

Represented falsely that dandruff, itching, dryness and oiliness of the hair 
would be permanently eliminated, that all different kinds of hair and scalp 
disorders would be cured and the hair kept healthy, and that an individual 
would be able to maintain a thick growth of hair; and 

Represented falsely that his preparations employed none of the “common 
property” medications used by others but were based upon warborn medical 
discoveries and research conducted by his own nationally known chemists ; 


The facts being that the ingredients in his said preparations had been used 


without success for many years, the preparations were purchased by him 
from another concern, and he employed no chemists; 
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(e) Represented falsely, through referring to them as “Trichologists” and de- 
scribing them as hair scientists and otherwise, that certain of his employees 
had had competent training in dermatology and other branches of medicine 
having to do with the diagnosis of scalp disorders affecting the hair; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that such representations were true, and 
with capacity and tendency to induce said public to visit his offices for the 
purpose of obtaining treatment, and to purchase his said preparations and 
order them by mail: 

Held, That such acts and practices, under the circumstances set forth, consti- 
tuted unfair and deceptive acts and practices in commerce. 


Before Ur. Abner E. Lipscomb, hearing examiner. 
Mr. Joseph Callaway for the Commission. 
Mr. Seymour Lieberman, of Houston, Tex., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Sidney J. Mueller, 
an individual trading as Mueller Hair Experts, hereinafter referred 
to as respondent, has violated the provisions of said Act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrary 1. Respondent Sidney J. Mueller is an individual trad- 
ing as Mueller Hair Experts with his office and principal place of 
business located at 603 Avondale Street, in the city of Houston, State 
of Texas. 

The respondent also maintains and operates branch offices known as 
hair and ‘scalp clinics in various cities, including Dallas and San 
Antonio, Texas, Oklahoma City and Tulsa, Oklahoma, Memphis and 
Nashville, Tennessee, Cincinnati, Ohio, Atlanta, Georgia, Jackson- 
ville, Florida and San Francisco, California, which deal in the prepa- 
rations sold by respondent and in the use of said preparations in 
office treatments. Respondent also establishes temporary clinics from 
time to time in various other cities. 

Par. 2. In the course and conduct of his business, the respondent 
for several years last past has been engaged in the sale and distribu- 
tion of various cosmetic and medicinal preparations for external use 
in the treatment of conditions of the hair and scalp, including sales of 
such preparations through use of them in connection with treatments 
administered in his various offices. Said preparations, sold and dis- 
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tributed as aforesaid by respondent, are purchased by him from the 
manufacturer thereof located in the State of Missouri. Respondent 
causes said preparations to be transported from his place of business 
in the State of Texas and from the place of business of the manufac- 
turer of said preparations in the State of Missouri to respondent’s 
various branch offices, owned and operated as hereinabove set forth, 
and located in other States of the United States, and also to individual 
purchasers of said preparations located in various other States of the 
United States. Respondent maintains, and at all times mentioned 
herein has maintained, a substantial course of trade in said cosmetic 
and medicinal preparations in commerce between and among the 
various States of the United States. 

Par. 3. Respondent has adopted several methods in connection with 
the sale of his various preparations. First, respondent, through exten- 
sive advertising, invites persons to come to his places of business for 
diagnosis and treatment; whereupon certain series of treatments are 
recommended. If said treatments are agreed to, certain of respond- 
ent’s cosmetic and medicinal preparations are sold to such persons and 
used in the process of such treatments. Second, respondent sells home 
treatment kits with instructions to persons induced to visit respond- 
ent’s said offices by virtue of said advertisements. These kits consist 
of certain of respondent’s cosmetic and medicinal preparations for the 
treatment of the hair and scalp. Third, respondent sends traveling 
representatives to various cities, whose visits are extensively advertised 
in the cities to be visited which advertisements invite the public to call 
upon said representatives for diagnosis and advice. These representa- 
tives recommend either treatment at one of respondent’s branches or 
the purchase of the home treatment kits previously described. Still 
another method employed by respondent is advertising the home treat- 
ment kits for sale by direct mail order without the benefit of examina- 
tion and so-called diagnosis. 

Par. 4. In the course and conduct of his aforesaid business, the 
respondent has disseminated, and has caused the dissemination of, 
advertisements concerning his preparations by the United States mails 
and by various other means in commerce, as “commerce” is defined in 
the Federal Trade Commission Act for the purpose of inducing and 
which are likely to induce directly or indirectly, the sale of said médici- 
nal and cosmetic preparations; and respondent has also disseminated, 
and has caused the dissemination of, advertisements concerning his 
said preparations, by various means, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of his 
preparations in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 


: 
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Among and typical of the false, misleading and deceptive statements 
and representations contained in said advertisements, principally in 
newspapers and other periodicals, disseminated and caused to be dis- 
seminated as hereinabove set forth, are the following: 


True, some few also inherit a type of scalp structure which may serve as a con- 
tributing factor in hair loss. That accounts for the fact that baldness may seem 
to run in families. 

But such hereditary scalp weakness can be overcome if you keep your scalp 
healthy with Mueller treatment. 

The victim of alopecia prematura, the young man trying to get ahead is espe- 
cially unfortunate. Receding hair lines * * * bald spot on top * * * hair so 
thin the scalp shows through * * * these hurt a man’s chances as well as his 
pride. Worse they definitely point to early total baldness. 

But alopecia prematura can be arrested by Mueller treatment. Furthermore, 
Mueller exclusive formula will regrow much or all of the hair already lost. 

Your average busy executive just doesn’t take. time to care for his hair—and 
usually doesn’t know how. 

But your hair loss can be stopped quickly by Mueller treatment. And in many 
cases your hair can be regrown completely by Mueller treatment and Mueller- 
directed personal care. 

“You construction men must be doubly careful if you want to avoid baldness,” 
Trichologist S. J. Mueller tells bricklayer W. R. (Ray) Johnson. 

*) kek 

But your hair loss can be stopped by Mueller treatment. Often hair already 
lost can be restored. And your hair can be kept strong and healthy by Mueller 
directed care. 

Among machinists, baldness is practically an occupational disease. 

* * * 

But such hair loss can be stopped quickly by Mueller treatment. Often hair 
so lost can be regrown, and you will always keep the hair you now have if you 
follow Mueller directions for care. 

New home treatment methods for growing thicker hair—and preventing 
baldness. 

Don’t be “baldish.”’ Your hair back quickly. $4.95 You receive 3 generous 
bottles of our famous hair preparations exactly like the ones we use in our scalp 
clinics in all leading southern cities. 

Mere “fuzz” may be replaced with hair of full body and color. 

Hair killing bacteria which penetrate the follicle and choke off growth beneath 
the other scalp layer are destroyed. This phase of the treatment involves chemo- 
electrical therapy and professional massage. 

Next, blood flow to the hair tubes is stimulated so nature can take over. 
* * * Mueller experts employ sub-scalp stimulants that energize the scalp to 
natural hair growing activity. 

Your scalp will be freed of all dandruff. 

Disorders that usually foretell baldness are excessive dandruff, thinning hair, 
itching scalp and dry or oily hair. 

* * * 

Successful treatment must start with thorough professional examination of 

your scalp. 
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But all the 18 kinds of external scalp disorders yield readily to Mueller 
treatment. * * * 

When treatment is over and your hair is healthy again, the Mueller trichologist 
gives you exact and personal instructions for the care of your hair—to keep 
it healthy for life. 

Nowadays, baldness is largely a matter of choice. You can enjoy a healthy 
head of hair all your life * * * or keep losing hair until you are bald. 

None of the “common property medication” used by others is ever employed 
in our clinic. We have surer, faster-acting formulae based on war-born medical 
discoveries and research conducted by our own nationally known chemists. 

For proof, consult the Mueller trichologist while he’s here. He’s a hair 
Scientist who will tell you in just 15 minutes what is wrong with your scalp 
and how the trouble can be corrected. 

Par. 5. Respondent’s preparations are composed of the following 


ingredients in various combinations: 


Ammoniated Mercury. 

Beeswax Refined. 

Beta Napthol. 

Boric Acid. 

Carmine Dye Solution N. F. 

Castor Oil. 

Ceresin Wax 

Cottonseed Oil. 

D &C Red No. 3 Dye Solution 3.3%. 

Dark Petrolatum. 

Di-isobutyl] Phenoxy Ethoxy ethyl dimethyl benzyl Ammonium 
chloride monohydrate (Hyamine 1622) 

Distilled Water. 

F. D. & C Amaranth Red No. Dye Solution 3%. 

F. D. & C Blue No. 1 Dye Solution 3.1%. 

F. D. & C Chocolate Brown Shade 3.1%. 

F. D. & C Emerald Green Dye Solution 2.3%. 

F. D. & C Lemon Yellow Dye Solution 3.1%. 

F. D.C. (Napthol Yellow S) Dye Solution 3.1%. 

Glycerin C. P. 

Glycerole 40% Liquid Soap Natural. 

Isopropyl Alcohol 99% ; 70%. 

Isopropyl Alcohol Bay Rum. 

Lanolin Anhydrous. 

Liquid Phenol. 

Magnesium Aluminum Salicate. 

Menthol Crystals. 

Methyl Parahydroxybenzoate. 

Mineral Oil. 
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Oil Bay Terpeneless. 

Oil of Tar Rectified. 

Perfume Oil Synthetic Fern. 
Petrolatum. 

Polyoxyalkylene Sorbitan Monosterate. 
Precipitated Sulphur. 

Oxquinoline Sulphate. 

Reddish Violet Dye Solution certified. 
Resorcin. 

Salicylic Acid. 

Sorbitan Sesquioleate. 

Solfonated Castor Oil. 

Tincture Capsicum N. F. 

White Precipitate. 


Par. 6. Through the use of the aforesaid statements and repre- 
sentations and others similar thereto not specifically set out herein, 
respondent has represented, directly and by implication, that through 
the use of said preparations, methods and treatments by his operators 
in his various places of business and by purchasers of his preparations 
in their homes all types of baldness, including hereditary baldness, 
premature baldness, occupational baldness and receding hairline will 
be prevented and overcome; that hair will be made to grow thicker 
in spots where it is thin; that “fuzz” will be replaced with normal 
hair; that the hair growing functions of the scalp will be rejuvenated ; 
that his said preparations will kill bacteria located beneath the 
scalp; that sub-scalp blood circulation will be stimulated and the 
scalp energized to grow hair; that dandruff, itching, dryness and 
oiliness of the hair and scalp will be permanently eliminated; that 
‘all different kinds of hair and scalp disorders will be cured and the 
hair kept healthy; that an individual will be able to maintain a thick 
growth of hair; that respondent’s preparation employ none of the 
“common property” medications used by others, but are based on 
war-born medical discoveries and research conducted by respondent’s 
‘own nationally known chemists. By referring to certain of his em- 
ployees as “Trichologists” and by other means in said advertising, 
‘such as describing them as hair scientists, respondent has represented, 
‘directly and by implication, that said employees have had competent 
{raining in dermatology and other branches of medicine having to do 
‘with the diagnosis of scalp disorders affecting the hair. 

Par. 7. The said advertisements are misleading in material re- 
spects and constitute false advertisements, as that term is defined in 
the Federal Trade Commission Act. In truth and in fact, regardless 


592 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 49 F. T. C, 


of the exact formulae or combination of the preparations used and 
regardless of the method of treatment in respondent’s offices or the 
method of application in home treatments, respondent’s preparations 
will have no effect in preventing or overcoming any type of baldness. 
Regardless of the exact formulae or combination of the preparations 
used or the method of treatment in respondent’s offices or the method 
of application in home treatments, respondent’s preparations will 
not prevent or overcome receding hair line; will not cause hair to grow 
thicker in spots where it is thin; will not cause fuzz to be replaced 
with normal hair; will not rejuvenate the hair-growing functions of 
the scalp; will not penetrate below the surface of the scalp and kill 
bacteria there; will not stimulate and energize the scalp to grow hair; 
will not permanently eliminate dandruff, itching, dryness or oiliness 
of the scalp; will not cure all scalp disorders; will not keep the hair 
healthy or enable an individual to maintain a thick growth of hair. 
The ingredients in respondent’s preparations have been used without 
success for many years in an effort to correct falling hair, to grow 
hair and to prevent baldness. Such preparations are not medical 
discoveries made during the last war or in recent years, or the result 
of any research conducted by chemists employed by respondent. In 
fact, as stated above, respondent purchases the preparations as used 
from another concern that manufactures them, and does not himself 
employ any chemists. 

Neither the respondent nor his employees have undergone com- 
petent training in dermatology or any other branch of medicine per- 
taining to diagnosis or treatment of scalp disorders affecting the hair. 

Par. 8. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations, disseminated as 
aforesaid, has had, and now has, the capacity and tendency to, and 
does, mislead and deceive a substantial portion of the purchsing 
public into the erroneous and mistaken belief that such statements 
and representations are true and induce a substantial portion of the 
purchasing public to visit respondent’s various offices for the purpose 
of obtaining treatments and to purchase respondent’s preparations 
hereinabove referred to, and to order said preparations by mail because 
of such erroneous and mistaken belief, engendered as above set forth. 

Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices within the intent and 
meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
» the Federal Trade Commission on April 11, 1952, issued and sub- 
! sequently served its complaint on the respondent named in the caption 
hereof, charging him with the use of unfair and deceptive acts and 
practices in violation of the provisions of said Act. 

The respondent, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purposes of this proceeding, 
any review thereof, and the enforcement of the order consented to, 
and conditions upon the Commission’s acceptance of the consent 
settlement hereinafter set forth, and in lieu of answer to said com- 
plaint heretofore filed and which, upon the acceptance by the Commis- 
sion of this settlement, is to be withdrawn from the record, hereby: 

1. Admits all the jurisdictional allegations set forth in the 
complaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondent, in consenting to the 
_ Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrains from admitting or deny- 
ing that he has engaged in any of the acts or practices stated therein 
to be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole 
or in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and prac- 
tices which the Commission had reason to believe were unlawful, the 
conclusion based thereon, and the order to cease and desist, all of 
which the respondent consents may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Sidney J. Mueller is an individual trad- 
ing as Mueller Hair Experts with his office and principal place of busi- 


4The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on December 2, 1952 and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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ness located at 603 Avondale Street in the city of Houston, State of 
Texas. 

The respondent also maintains and operates branch offices known as 
hair and scalp clinics in various cities, including Dallas and San 
Antonio, Texas, Oklahoma City and Tulsa, Oklahoma, Cincinnati, 
Ohio, Atlanta, Georgia, Jacksonville, Florida, and San Francisco, 
California, which deal in the preparations sold by respondent and in 
the use of said preparations in office treatments. Respondent also 
establishes temporary clinics from time to time in various other cities. 

Par. 2. In the course and conduct of his business, the respondent 
for several years last past has been engaged in the sale and distribution 
of various cosmetic and other preparations for external use in the 
treatment of conditions of the hair and scalp, including sales of such 
preparations through use of them in connection with treatments 
administered in his various offices. Said preparations, sold and dis- 
tributed as aforesaid by respondent, are purchased by him from the 
manufacturer thereof located in the State of Missouri. Respondent 
causes said preparations to be transported from his place of business in 
the State of Texas and from the place of business of the manufacturer 
of said preparations in the State of Missouri to respondent’s various 
branch offices, owned and operated as hereinabove set forth, and located 
in other States of the United States, and also to individual purchasers 
of said preparations located in various other States of the United 
States. Respondent maintains, and at all times mentioned herein 
has maintained, a substantial course of trade in said cosmetic and 
other preparations in commerce between and among the various States 
of the United States. 

Par. 3. Respondent has adopted several methods in connection 
with the sale of his various preparations. First, respondent, through 
extensive advertising, invites persons to come to his place of business 
for diagnosis and treatment; whereupon certain series of treatments 
are recommended. If said treatments are agreed to, certain of re- 
spondent’s cosmetic and other preparations are sold to such persons 
and used in the process of such treatments. Second, respondent sells 
home treatment kits with instructions to persons induced:\to visit 
respondent’s said offices by virture of said advertisements. 'These 
kits consist of certain of respondent’s cosmetic and other preparations 
for the treatment of the hair and scalp. Third, respondent, sends 
traveling representatives to various cities, whose visits are extensively 
advertised in the cities to be visited which advertisements invite the 
public to call upon said representatives for diagnosis and advice. 
These representative recommend either treatment at. one of respond- 
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ent’s branches or the purchase of the home treatment ite previously 


) Bs described. 


Par. 4. In the course and conduct of his aforesaid business, the re- 
spondent has disseminated, and has caused the dissemination of, 
advertisements concerning his preparations by the United States mails 


_and by various other means in commerce, as “commerce” is defined in 


the Federal Trade Commission Act for the purpose of inducing and 
which were likely to induce, directly or indirectly, the sale of his said 
cosmetic and other preparations; and respondent has also disseminated, 
and has caused the dissemination of, advertisements concerning his 
said preparations, by various means, for the purpose of inducing, and 
which were likely to induce, directly or indirectly, the purchase of his 
preparations in commerce, as “commerce” is defined in the Federal 


Trade Commission Act.: 


Among and typical of the statements and representations contained 
in said advertisements, principally in newspapers and other periodi- 
cals, disseminated and caused to be disseminated as hereinabove set 
forth, are the following:. 


True, some few also inherit a type of scalp structure which may serve as a 
contributing factor in hair loss. That accounts for the fact that baldness may 
seem to run in families. 

But such hereditary scalp weakness can be overcome if you keep your scalp 
healthy with Mueller. treatment. 

The victim of alopecia prematura, the young man trying to. get ahead is 
especially unfortunate. Receding hair line * * * bald spot on top * * * hair 
so thin the scalp shows through * * * these hurt a man’s chances as well as 
his pride. Worse they definitely point to early total baldness. 

But alopecia prematura can be arrested by Mueller treatment. Furthermore, 
Mueller exclusive formula will regrow much or all of the hair already lost. 

Your average busy executive just doesn’t take time to care for his hair—and 
usually doesn’t know how. 

But your hair loss can be stopped quickly by Mueller treatment. And in many 
cases your hair can be regrown completely by Mueller treatment and Mueller- 
directed personal care. 

“You construction men must be doubly careful if you want to avoid baldness,” 
Trichologist S. J. Mueller, tells bricklayer W. R. (Ray) Johnson. 

* * * 


But your hair loss can be stopped by Mueller treatment. Often hair already 
lost can be restored. And.your hair can be kept strong and healthy by Mueller 
directed care. 

Among machinists, baldness is practically an occupational disease. 

is ko * 

But such hair loss can be stopped quickly by Mueller treatment. Often hair 
so lost can be regrown, and you will always keep the hair you now have if you 
follow Mueller directions for care. 

New home treatment methods for growing thicker hair—and preventing bald- 
ness, 
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Mere “fuzz” may be replaced with hair of full body and color. 

Hair killing bacteria which penetrate the follicle and choke off growth beneath 
the other scalp layer are destroyed. This phase of the treatment involves chemo- 
electrical therapy and professional massage. 

Next, blood flow to the hair tubes is stimulated so nature can take over. 
* * * Mueller experts employ sub-scalp stimulants that energize the scalp to 
natural hair growing activity. : 

Your scalp will be freed of all dandruff. 

Disorders that usually foretell baldness are excessive dandruff, thinning hair, 
itching scalp and dry or oily hair. 

* ek Oe 

Successful treatment must start with thorough professional examination of 
your scalp. 

But all the 18 kinds of external scalp disorders yield readily to Mueller treat- 
ment. * * * 

When treatment is over and your hair is healthy again, the Mueller trichologist 
gives you exact and personal instructions for the care of your hair—to keep it 
healthy for life. 

Nowadays, baldness is largely a matter of choice. You can enjoy a healthy 
head of hair all your life * * * or keep losing hair until you are bald. 

None of the “common property medication” used by others is ever employed in 
our clinic. We have surer, faster-acting formulae based on war-born medical 
discoveries and research conducted by our own nationally known chemists. 

For proof, consult the Mueller trichologist while he’s here. He’s a hair 
scientist who will tell you in just 15 minutes what is wrong with your scalp 
and how the trouble can be corrected. 


Par. 5. Respondent’s preparations are composed of the following 
ingredients in various combinations: 


Ammoniated Mercury. 

Beeswax Refined. 

Beta Napthol. 

Boric Acid. 

Carmine Dye Solution N. F. 

Castor Oil. 

Ceresin Wax. 

Cottonseed Oil. 

D&C Red No. 3 Dye Solution 3.38%. 

Dark Petrolatum. 

Di-isobutyl] Phenoxy Ethoxy ethyl dimethyl benzyl Ammonium 
chloride monohydrate (Hyamine 1622). 

Distilled Water. 

¥. D. & C Amaranth Red No. Dye Solution 3%. 

F. D. & C. Blue No. 1 Dye Solution 3.1%. 

F. D. & C Chocolate Brown Shade 3.1%. 

F. D. & C Emerald Green Dye Solution 2.3%. 

F. D. & C Lemon Yellow Dye Solution 3.1%. 
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F. D. C. (Napthol Yellow S) Dye Solution 3.1%. 
Glycerin C. P. 

Glycerole 40% Liquid Soap Natural. 
Isopropyl Alcohol 99% ; 70%. 
Isopropyl Alcohol Bay Rum. 
Lanolin Anhydrous. 

Liquid Phenol. 

Magnesium Aluminum Salicate. 
Menthol Crystals. 

Methyl Parahydroxybenzoate. 
Mineral Oil. 

Oil Bay Terpeneless. 

Oil of Tar Rectified. 

Perfume Oil Synthetic Fern. 
Petrolatum. 

Polyoxyalkylene Sorbitan Monosterate. 
Precipitated Sulphur. 

Oxyquinoline Sulphate. 

Reddish Violet Dye Solution certified. 
Resorcin. 

Salicylic Acid. 

Sorbitan Sesquioleate. 

Sulfonated Castor Oil. 

Tincture Capsicum N. F. 

White Precipitate. 


Par. 6. Through the use of the aforesaid statements and repre- 
sentations and others similar thereto not specifically set out herein, 
respondent has represented, directly and by implication, that 
through the use of said preparations, methods and treatments by his 
operators in his various places of business and by purchasers of his 
preparations in their homes all types of baldness, including heredi- 
tary baldness, premature baldness, occupational baldness and _ re- 
ceding hair line will be prevented and overcome; that hair will be 
made to grow thicker in spots where it is thin; that “fuzz” will be 
replaced with normal hair; and the the hair growing functions of the 
scalp will be rejuvenated; that his said preparations will kill bac- 
teria located beneath the scalp; that sub-scalp blood circulation 
will be stimulated and the scalp energized to grow hair; that dand- 
ruff, itching, dryness and oiliness of the hair and scalp will be 
permanently eliminated; that all different kinds of hair and scalp 
disorders will be cured and the hair kept healthy; that an individual 
will be able to maintain a thick growth of hair; that respondent’s 
preparations employ none of the “common property” medications 
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used by others, but are based on warborn medical discoveries and 
research conducted by respondent’s own nationally known chemists. 
By referring to certain of his employees as “Trichologists” and by 
other means in said advertising, such as describing them as hair 
scientists, respondent has represented, directly and by implication, 
that said employees have had competent training in dermatology 
and other branches of medicine having to do with the diagnosis of 
scalp disorders affecting the hair. 

Par. 7. The said advertisements are misleading in material respects 
and constitute false advertisements, as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, regardless of 
the exact formulae or combination of the preparations used and re- 
gardless of the method of treatment in respondent’s offices or the 
method of application in home treatments, respondent’s preparations 
will have no effect in preventing or overcoming any type of baldness. 
Regardless of the exact formulae or combination of the preparations 
used or the method of treatment in respondent’s offices or the method 
of application in home treatments, respondent’s preparations will not 
prevent or overcome receding hair line; will not cause hair to grow 
thicker in spots where it is thin; will not cause fuzz to be replaced 
with normal hair; will not rejuvenate the hair-growing functions of 
the scalp; will not penetrate below the surface of the scalp and kill 
bacteria there; will not stimulate and energize the scalp to grow hair; 
will not permanently eliminate dandruff, itching, dryness or oiliness 
of the scalp; will not cure all scalp disorders; will not keep the hair 
healthy or enable an individual to maintain a thick growth, of hair. 
The ingredients in respondent’s preparations have been used without 
success for many years in an effort to correct falling hair, to grow 
hair and to prevent baldness. Such preparations are not medical 
discoveries made during the last war or in recent years, or the result 
of any research conducted. by chemists employed by respondent. In 
fact, as stated above, respondent purchases the preparations as used 
from another concern that manufactures them, and does not himself 
employ any chemists. 

Neither the respondent nor his employees have undergone compe- 
tent training in dermatology or any other branch of medicine pertain- 
ing to diagnosis or treatment of scalp disorders affecting the hair. 

Par. 8. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations, disseminated as afore- 
said, has had, and now has, the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such statements and repre- 
sentations are true and induce a substantial portion of the purchasing 
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public to visit respondent’s various offices for the purpose of obtaining 
treatments and to purchase respondent’s preparations hereinabove 
referred to, and to order said preparations by mail because of such 
erroneous and mistaken belief, engendered as above set forth. 


CONCLUSION 


The aforesaid acts and practices of respondent, as hereinabove 
found, are all to the prejudice and injury of the public and consti- 
tute Mifare and deceptive acts and practices within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent Sidney J. Mueller, an individual 
trading as Mueller Hair Experts or under any other name, his repre- 
sentatives, agents and employees, directly or through any corporate or 
other device, in connection with the offering for sale or sale of treat- 
ments of the hair and scalp in which the various cosmetic and other 
preparations, as set out in the findings herein, are used; or in connec- 
tion with the sale, offering for sale or distribution of the various 
cosmetic and other preparations as set out in the findings herein, for 
use in the treatment of conditions of the hair and scalp, or of any 
other preparations of substantially similar composition or possessing 
substantially similar properties, do forthwith cease and desist from: 

I. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement which 
represents, directly or by implication: 

(a) That the use of said preparations by purchasers in their homes, 
or that treatments of the hair or scalp by respondent or his operators 
in which the various cosmetic and other preparations set forth in the 
findings are used, or in which any other preparations of substantially 
similar composition or possessing substantially similar properties are 
used, will: 

(1) Have any effect in preventing or overcoming baldness. 

(2) Cause hair to grow thicker in spots where it is thin, 

(3) Cause “fuzz” to be replaced by normal hair, 

(4) Cause the hair growing functions of the scalp to be rejuvenated, 

(5) Kall bacteria beneath the scalp, 

(6) Cause the scalp to be energized to grow new hair, 

(7) Cause the permanent elimination of dandruff, itching, dryness 
or oiliness of the scalp, 
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(8) Cure all scalp disorders, keep the hair healthy or enable an 
individual to maintain a thick head of hair; 

(b) That respondent’s preparations are dissimilar to preparations 
used by competitors; 

(c) That respondent’s preparations are the result of discoveries 
made during the last war, or discoveries of recent years. 

II. Disseminating or causing to be disseminated by any means, any 
advertisement for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase of said preparations in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any of the representations prohibited in sub- 
paragraphs (a) through (c) of Paragraph I hereof or which repre- 
sents, directly or by implication, that respondent or any of his em- 
ployees who have not had competent training in dermatology or other 
branches of medicine having to do with the diagnosis and treatment 
of scalp disorders affecting the hair are trichologists, or hair scientists, 
or that respondent has, or has had, experts in chemistry in his employ. 

It is further ordered, That respondent shall, within sixty (60) days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he has 
complied with this order. 

Sipney J. MuELLER, 
By (S) Seymour Lieberman, 
Srrmour LIrserMAN, 
Counsel for Respondent. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and entered of record on this the 2d day of 
December 1952. 
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In THe Marrer oF 
NATIONAL HEALTH AIDS, INC. ET AL. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE 
ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 
26,1914 


Docket 5997. Complaint, May 29, 1952—Decision, Dec. 2, 1952 


Where a corporation and its president, engaged in the interstate sale and dis- 
tribution of a “food” preparation designated “NHA Complex” which con- 
tained certain vitamins and minerals; and their advertising agency; in 
their advertising, sometimes directly but principally by implication, through 
radio and television broadcasts and otherwise— 

(a) Falsely represented that said ‘‘NHA Complex” used as directed would make 
one well and Keep one well, when in fact many diseases and their symptoms 
unrelated to vitamin and mineral deficiencies cannot be prevented or cor- 
rected by the administration thereof in any dosage; and said preparation 
supplied only the minimum adult daily requirements of certain vitamins 
and minerals and would not constitute an effective treatment for disorders 
caused by deficiency of such substances, except in milder forms where its 
continued use over a long period might be beneficial; 

(0) Falsely represented that said product was a competent and effective treat- 
ment for and would cure numerous ailments and conditions including ar- 
thritis, neuralgia, sciatica, lumbago, gout, bursitis, coronary thrombosis, rheu- 
matism, high blood pressure, diabetes, bad bones, bad teeth, malfunctioning 
glands, infected tonsils, infected appendix, gallstones, eye trouble, over- 
weight and goiter; 

(c) Represented that it was a competent and effective treatment for and would 
cure neuritis, underweight, improper digestion and assimilation of food, con- 
stipation, indigestion, nervousness, lack of energy, lack of vitality, lack of 
ambition, grouchiness, and inability to sleep; 

The facts being that said disorders may result from causes which have no con- 
nection with deficiencies of vitamins and minerals; and said product would 
be of no value in the treatment thereof except when they were due solely 
to mild deficiencies of said substances and the product was taken con- 
tinuously over a long period of time; 

(d@) Falsely represented that all persons in the United States consumed a diet 
deficient in vitamins and minerals; that persons who consumed a well-bal- 
anced diet could not obtain therefrom the minimum daily requirements of 
vitamins and minerals; and that all persons, in order to assure their bodies 
of a supply of such minimum daily requirements, must use a dietary sup- 
plement ; and 

(e) Falsely represented that said “NHA Complex” used as directed supplied 
sufficient quantities of Vitamin B to be of value in the treatment of diseases 
and disorders ; 
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With capacity and tendency to mislead a substantial portion of the purchasing 
public into the mistaken belief that said representations were true and 
thereby into the purchase of substantial quantities of said preparation: 

Held, That such acts and practices, under the circumstances set forth, consti- 
tuted unfair and deceptive acts and practices in commerce. 


Before Mr. Frank Hier, hearing examiner. 

Mr. William L. Pencke and Mr. Harold L. Kennedy for the 
Commission. 

Freer, Church & Green, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 

and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that National Health 
Aids, Inc., a Corporation, and Charles D. Kasher, individually and 
as President of said corporation, and Television Advertising Asso- 
ciates, Inc., a corporation, hereinafter referred to as respondents, have 
violated the provisions of said Act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: — 
- ParacrarH 1. Respondent National Health Aids, Inc., is a corpora- 
tion, organized, existing and doing business under and by virtue of 
the laws of the State of Maryland. Respondent Charles D. Kasher 
is president of said corporation and, as such, formulates, directs and 
controls the policies and activities of said corporate respondent. Tele- 
vision Advertising Associates, Inc., is a corporation, organized, exist- 
ing and doing business under and by virtue of the laws of the State 
of Maryland. The principal office and place of business of all re- 
‘spondents is located at 913 Cathedral Street, Baltimore, Maryland. 

Par. 2. Respondents National Health Aids, Inc., and Charles D. 
Kasher, are now, and for sometime last past have been, engaged in the 
sale and distribution of a drug preparation as “drug” is defined in 
the Federal Trade Commission Act. Respondent Television Adver- 
tising Associates, Inc., has been the advertising agent or representa- 
‘tive for respondents National Health Aids, Inc., and Charles D. 
Kasher, and has prepared and caused the dissemination of or partici- 
pated in the preparation and dissemination of the advertising matter 
to which reference is made herein, 

The designation used by respondents for the said preparation, the 
essential information in regard to the composition of the recom- 
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mended daily dosage and directions for use which appear on the 
label are as follows: 


Designation: ““NHA Complex”’. 
Composition: EACH % oz. CONTAINS: 


Percents 
age 
of daily 
ap require- 
Minimum assay Minimum adult daily requirement ment: . 
Vitamin A (Vitamin A Palmitate) 
PE ELS ZS Ef ae a 4000.U. 8S. P. Units...._-- 100% 
Vitamin B-1 (Thiamine Hydrochloride) 
Te Milligratn 29s ee a 1? Mialligram® 223225 's 35 100% 
Vitamin B-2 (Riboflavin) 
2 Milligtamsési.4 = t2cc beet ae ~ “2 Milligrams! fesse. J.-J 100% 
Vitamin C (Ascorbic Acid) 
BURWUoTAM sya ee ne ek to SOR ulligrainses=—— selene. 100% 
Vitamin D (Irradiated Ergosterol) : 
ADDU PS AP Units] sae ise es se 400! UNS. PPUnits! 222-2 100% 
Niacinamide : 
1OsViliiorams seb 04 ed 0S. tte St LO) Milligrams.) Sees 100%, 


Plus the following Vitamins for which the need in human nutrition has not been 
established: d-Panthenol 215 Megs., Vitamin E (Wheat Germ Oil fortified with 
Alpha Tocopherol Acetate) 0.5 Mgs., Vitamin B,. (Oral Grade) 1 Meg., Inositol 
7.5 Mgs., Choline 15 Mgs., plus trace amounts of other Vitamins. 

Essential Amino Acids 
100 Milligrams 
Iron (Ferrous Sulfate) 


AOPMualliorams 55 See Foe 10; Milligramsi. = 222 = 2_- 100% 

Iodine (Potassium Iodide) 

Onieviniionamamenereee = fe eos OSM Gli onniny = me = eee 100% 

In addition, 100 Mgs. of Calcium and 100 Mgs. of Phosphorous (from DiCalcium 
Phosphate). 


Plus trace amounts of the following Minerals for which the need in human 
nutrition has not been established: Potassium (from Potassium Iodide) 0.033 
Mgs., Copper (from Copper Sulfate) 0.35 Mgs., Sodium (from Sodium Chloride) 
5.5 Mgs., Zine (from Zinc Sulfate) 0.35 Mgs., Cobalt (from Cobalt Sulfate) 0.35 
Mgs., Manganese (from Manganese Sulfate) 0.35 Mgs., Magnesium (from Magne- 
sium Carbonate) 0.35:Mgs., Sulfur 1 Mg., Fluorine (from Sodium Fluoride) 
0.5 Mgs., Boron (from Sodium Metaborate) 0.2 Mgs., Molybdenum (from Sodium, 
Molybdate) 0.2 Mgs. 

Directions: : 

Adults take 14 oz. daily (which is approximately 2 level teaspoonsful or 4 
half teaspoonsful daily) followed by water. Or take as directed by your 
physician. 

Par. 8. Respondents cause the said preparation when sold to be 
transported from their place of business in the State of Maryland to 
purchasers thereof located in various other States of the United States 
and in the District of Columbia. 


t) 
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Respondents maintain, and at all times mentioned herein have main- 

tained, a course of trade in said preparation in commerce, between 
and among the various States of the United States and in the District 
of Columbia. Their volume of trade in said commerce has been and 
is substantial. 
- Par. 4. In the course and conduct of their business respondents 
have disseminated and caused the dissemination of certain advertise- 
ments concerning said preparation by various means in commerce as 
“commerce” is defined in the Federal Trade Commission Act, includ- 
ing but not limited to radio and television broadcasts entitled “Who 
Ya Laffin’ At”, “Let’s Live a Little”, “Stop Fooling Yourself” and 
“Animal, Vegetable, Mineral”, said broadcasts being of sufficient 
power to carry them across state lines, for the purpose of inducing 
and which were likely to induce, directly or indirectly, the purchase 
of their said preparation; and respondents have also disseminated 
and caused the dissemination of advertisements concerning said prep- 
aration by various means including, but not limited to the aforesaid 
radio and television broadcasts, for the purpose of inducing and which 
were likely to induce, directly or indirectly, the purchase of their said 
preparation in commerce as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 5. Through the use of said advertisements, respondents have 
made, directly and by implication, the following representations: 

1. That NHA Complex, used as directed, will make one well and 
keep one well. 

2. That NHA Complex, used as directed, is a competent and effec- 
tive treatment for and will cure arthritis, neuritis, neuralgia, sciatica, | 
lumbago, gout, bursitis, coronary thrombosis, rheumatism, high blood 
pressure, diabetes, bad bones, bad teeth, malfunctioning glands, in- 
fected tonsils, infected appendix, gallstones, eye trouble, overweight, 
underweight, goiter, improper digestion and assimilation of food, 
constipation, indigestion, nervousness, lack of energy, lack of vitality, 
lack of ambition, grouchiness, and inability to sleep. 

3. That all persons in the United States consume a diet which is 
deficient in vitamins and minerals; that persons who consume a well 
balanced diet cannot obtain therefrom the minimum daily require- 
ments of vitamins and minerals; and that all persons in order to assure 
their bodies of a supply of the minimum daily requirements of vita- 
mins and minerals must use a dietary supplement. 

4, That NHA Complex, used as directed, supplies sufficient quan- 
tities of vitamin Bz to be of value in the treatment of diseases and 
disorders. 
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Par. 6. The aforesaid representations are false and misleading in 
material respects and constitute “false advertisements” as that term 
is defined in the Federal Trade Commission Act. In truth and in 
fact: 

1. NHA. Complex, used as directed, cannot be depended upon to 
make one well or keep one well. There are many diseases and symp- 
toms of diseases which are in no way related to a deficiency of vitamins 
and minerals, and which cannot be prevented or corrected by the 
administration of vitamins and minerals in any dosage. Further- 
more, NHA Complex, used as directed, supplies only the minimum 
adult daily requirements of Vitamins A, B:, Bz, C and D, and Niacin, 
and of iron and iodine, and, therefore, the preparation will not consti- 
tute a competent or effective treatment for diseases, disorders or symp- 
toms caused by deficiencies of these substances except in the milder 
forms of such deficiencies where the continued use of NHA Complex 
over a long period of time may be beneficial. In severe cases of 
Vitamin A, B:, B:, C and D and Niacin and of Iron and Iodine defi- 
ciencies, the amounts of these substances supplied by NHA Complex 
are insufficient to produce any significant beneficial effect. 

2. NHA Complex however taken is of no value in the treatment 
of arthritis, neuralgia, sciatica, lumbago, gout, bursitis, coronary 
thrombosis, rheumatism, high blood pressure, diabetes, bad bones, bad 
teeth, malfunctioning glands, infected tonsils, infected appendix, 
gallstones, eye trouble, overweight and goiter. 

NHA Complex, taken as directed, is acs no value in the treatment 
of diseases, disorders and symptoms such as neuritis, underweight, 
improper di cestion and assimilation of food, constipation, indigestion, 
nervousness, lack of energy, lack of wien lack of ambition, Pronene 
iness, and inability to sleep except when such diseases, disorders and 
symptoms are due solely to mild vitamin and mineral deficiences and 
then only when said preparation is taken continuously over a long 
period of time. These diseases, disorders and symptoms may result 
from any one of a number of causes that have no connection with 
deficiencies of vitamins and minerals. 

3. All persons in the United States do not consume a diet which is 
deficient in vitamins and minerals. Many persons consume a well 
balanced diet. Persons who consume a well balanced diet can obtain 
therefrom the minimum daily requirements of vitamins and minerals, 
and such persons do not need to use a dietary supplement in order to 
assure their bodies a supply of the minimum daily requirements of 
vitamins and minerals. 


260133—55——42 


606 FEDERAL TRADE COMMISSION DECISIONS 
Consent Settlement 49 F.T.C. 


4. NHA Complex, used as directed, will not supply a sufficient quan- 
tity of Vitamin B,, to be of value in the treatment of any disease, dis- 
order or symptoms thereof. 

Par. 7. The use by respondents, National Health Aids, Inc., and 
Charles D. Kasher, of the said false advertisements with respect to 
their preparation has had, and now has, the capacity and tendency to 
mislead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that the statements and representa- 
tions contained in the advertisements are true; and into the purchase 
of substantial quantities of said preparation by reason of said er- 
roneous and mistaken belief. 

Par. 8. The aforesaid acts and practices of cusiienidened as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 


CONSENT SETTLEMENT 2 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 29, 1952, issued and subse- 
quently served its complaint on the respondents named in the caption 
hereof, charging them with the use of unfair and deceptive acts and 
practices in commerce, in violation of the provisions of said Act. 

The respondents, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purpose of this proceeding, any re- 
view thereof, and the enforcement of the order consented, to.and con- 
ditioned upon the Commission’s acceptance of the consent. settlement, 
hereinafter set forth, and in lieu of the answer to said complaint here- 

tofore filed and which, upon acceptance by the Commission. of this 
settlement, is to be Se from the record, hereby; | 

L; NBER that the name of respondent ations! Health hone Bree 
has been changed by amendment to its corporate charter to. National 
Health Aids of Baltimore, Inc., and that the address of said respondent 
is 112 South Street, Baltimore, Maryland; respondent. Charles D. 
Kasher maintains an office at 1710 Broadway, New York, New York; 
respondent Television Advertising Associates, Inc., prior to the issu- 


+The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was’accepted by the Commission on December 2, 1952 and ordered entered 
of record as the Commission’s findings as to the facts, eonclusibns and order in disposition 
of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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ance'of the complaint herein dissolved its charter granted under the 
laws of the State of Maryland and the business, formerly conducted by 
said respondent, is presently conducted by T. A. A., Inc., a corporation 
organized, existing and doing business under the haves ot the State of 
New York with its principal place of business at 1710 Broadway, New 
York, New York and another place of business at 4 W. Eager Street, 
Baltimore, Maryland; and all other jurisdictional allegations set forth 
in the complaint. 

2. Agree that the order consented to applies in the same manner and 
to the same extent to T. A. A., Inc., asif T. A. A., Inc., had been named 
in the complaint. 

~ 3. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion and order to cease 
and desist. It is understood that the respondents in consenting to the 
Commission’s entry of said findings as to the facts, conclusion and 
order to cease and desist specifically refrain from admitting or denying 
that they have engaged in any of the acts or practices stated therein to 
be in violation of law. 

4, Agree that this consent settlement may be set aside in whole or in 
part under the conditions and in the manner provided in Paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and order to cease and desist, all.of which 
the respondents.consent may be entered herein(i in final disposition of 
this Bpocending: are as Whe 


FINDINGS AS: TO THE FACTS 


Paracrapu 1. Respondent National Health Aids of Baltimore, Inc. 
(formerly and named in the complaint as National Health Aids, Inc.) 
is a corporation, organized, existing, and doing business under and by 
virtue of the laws of the State of Maryland with its principal office and 
place of business located at 112 South Street, Baltimore, Maryland. 
Respondent Charles D. Kasher is president of said corporation and, 
as such, formulates, directs, and controls the policies and activities of 
‘said corporate respondent. Respondent Kasher maintains an office 
at 1710 Broadway, New York, New York. Respondent T. A. A. , Inc., 
successor in interest to Television Advertising Associates, Inc., is a 
corporation, organized, existing, and doing business under ihe sae of 
the State of New York. Resnendent T. A. A., Inc., is licensed to do 
business in the State of Maryland and iipsrieanns a place of business 
at 4 West Eager Street, Baltimore, Maryland. 
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Par. 2. Respondents National Health Aids of Baltimore, Inc., and 
Charles D. Kasher, are now, and for sometime last past have been, en- 
gaged in the sale and distribution of a “drug” or “food” preparation 
as such terms are defined in the Federal Trade Commission Act. Re- 
spondent T. A. A., Inc., has been the advertising agent or representa- 
tive for respondents National Health Aids of Baltimore, Inc., and 
Charles D. Kasher, and has prepared and caused the dissemination of 
or participated in the preparation and dissemination of the advertis- 
ing matter to which reference is made herein. 

The designation used by respondents for the said preparation is 
“NHA Complex.” The essential information in regard to the compo- 
sition of the recommended daily dosage and directions for use appear- 
ing on the label, which have been changed in certain respects since 
issuance of complaint, are as follows: 


Composition: Hach 3 Tablets Contain 


Percent- 
age of 
daily 

Minimum assay sheers. 
Vitamin A (Vitamin A Acetate)_______-__ 4000UUA See aU nips eee 100% 
Vitamin B,; (Thiamin Hydrochloride) _____ FeMallioraim Sil) sits See 0e 100% 
Vitamine Bs (Ribottavim) Sas ssase Seer 2 2 Milligramss2sa_2253 Se3 100% 
Vitamin C (Ascorbic) Acid)222_2 2 = SORMalhioramsee aera 100% 
Vitamin D (Irradiated Ergosterol)__-_---- AQOUW.S..Ps Units. 9.2 sa. 8 100% 
Niacin ami eas ees. eae ens 2 eee ee ee LOOM orsine ee seer ee eee 
Plus Essential Amino Acids__-__-_--_---- OOM UT oss eee eee ee eee 
Tron-(Ferrous Sulfate) 225 222222 92 ase TOMMilligramssee asses 100% 
Iodine (Potassium Jodide)___.__.___.------ OS Milligrams spe sepeeee 100% 


*Daily requirements have not been established. 


And the following vitamins for which the need in human nutrition has not been 
established: d-Panthenol 215 Megs., Vitamin E (Wheat Germ Oil fortified with 
Alpha Tocopherol Acetate) 0.5 Mgs., Vitamin Bi. (Oral Grade) 1 Meg. plus trace 
amounts of other Vitamins. 

In addition, 1380 Mgs. of Calcium and 100 Mgs. of Phosphorus (from DiCalcium 
Phosphate). 

Plus trace amounts of the following Minerals for which the need in human nutri- 
tion has not been established: Potassium (from Potassium Iodide) 0.033 Megs., 
Copper (from Copper Sulfate) 0.35 Mgs., Sodium (from Sodium Chloride (5.5 
Mgs., Zine (from Zine Sulfate) 0.35 Mgs., Cobalt (from Cobalt Sulfate) 0.35 Mgs., 
Manganese (from Manganese Sulfate) 0.85 Mgs., Magnesium (from Magnesium 
Carbonate) 0.35 Mgs., Sulfur 1 Mg., Molybdenum (from Sodium Molydbate) 0.2 
Mgs., Dried Yeast, Oat Hull Flour and standard excipients. 


Directions: 

Adults take 3 tablets daily, preferably after meals. Children take 1 tablet 
daily. Or take as directed by your physician. 

Par. 3. Respondents cause the said preparation when sold to be 
transported from their place of business in the State of Maryland to 
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purchasers thereof located in various other States of the United States 
and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in‘said preparation in commerce, between 
and among the various States of the United States and in the District 
‘of Columbia. Their volume of trade in said commerce has been and 
is substantial. 

Par. 4. In the course and conduct of their business respondents 
have disseminated and caused the dissemination of certain advertise- 
ments concerning said preparation by various means in commerce as 
“commerce” is defined in the Federal Trade Commission Act, includ- 
ing but not limited to radio and television broadcasts entitled ““Who 
Ya Laffin’ At,” “Let’s Live a Little,” “Stop Fooling Yourself” and 
“Animal, Vegetable, Mineral,” said broadcasts being of sufficient 
power to carry them across State lines, for the purpose of inducing 
and which were likely to induce, directly or indirectly, the purchase 
of their said preparation; and respondents have also disseminated 
and caused the dissemination of advertisements concerning said prep- 
aration by various means including, but not limited to the aforesaid 
radio and television broadcasts, for the purpose of inducing and which 
were likely to induce, directly or indirectly, the purchase of their said 
preparation in commerce as “commerce” is defined in the Federal 
‘Trade Commission Act. 

Par. 5. Through the use of said advertisements respondents have 
made, sometimes directly and principally by implication, the follow- 
ing representations: 

1. That NHA Complex, used as directed, will make one well and 
keep one well. 

2. That NHA Complex, used as directed, is a competent and effective 
treatment for and will cure arthritis, neuritis, neuralgia, sciatica, 
lumbago, gout, bursitis, coronary thrombosis, rheumatism, high blood 
pressure, diabetes, bad bones, bad teeth, malfunctioning glands, in- 
fected tonsils, infected appendix, gallstones, eye trouble, overweight, 
underweight, goiter, improper digestion and assimilation of food, 
constipation, indigestion, nervousness, lack of energy, lack of vitality, 
lack of ambition, grouchiness, and inability to sleep. 

3. That all persons in the United States consume a diet which is 
deficient in vitamins and minerals; that persons who consume a well 
balanced diet cannot obtain therefrom the minimum daily require- 
ments of vitamins and minerals; and that all persons in order to 
assure their bodies of a supply of the minimum daily requirements of 
vitamins and minerals must use a dietary supplement. 
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4, That NHA Complex, used as directed, supplies sufficient quan- 
tities of vitamin B,, to be of value in the treatment of diseases and 
disorders. ae 

Par. 6. The aforesaid representations are false and misleading in 
material respects and constitute “false advertisements” as that term 
is defined in the Federal Trade Commission Act. In truth and in 
fact: 

1. NHA Complex, used as directed, cannot be depended upon to 
make one well or keep one well. There are many diseases and symp- 
toms of diseases which are in no way related to a deficiency of vitamins 
and minerals, and which cannot be prevented or corrected by the 
administration of vitamins and minerals in any dosage. Further- 
more, NHA Complex, used as directed, supplies only the minimum 
adult daily requirements of Vitamins A, B,, B,, C and D, and Niacin 
and of iron and iodine, and, therefore, the preparation will not con- 
stitute a competent or effective treatment for diseases, disorders or 
symptoms caused by deficiencies of these substances except in the 
milder forms of such deficiencies where the continued use of NHA 
Complex over a long period of time may be beneficial. In severe 
cases of Vitamin A, Bi, B,, C and D and Niacin and of Iron and 
iodine deficiencies, the amounts of these substances supplied by NHA 
Complex are insufficient to produce any significant beneficial effect. 

2. NHA Complex however taken is of no value in the treatment of 
arthritis, neuralgia, sciatica, lumbago, gout, bursitis, coronary throm- 
bosis, rheumatism, high blood pressure, diabetes, bad bones, bad teeth, 
malfunctioning glands, infected tonsils, infected appendix, gallstones, 
eye trouble, overweight and goiter. 

NHA Complex, taken as directed, is of no value in the treatment 
of diseases, disorders and symptoms such as neuritis, underweight, 
improper digestion and assimilation of food, constipation, indiges- 
tion, nervousness, lack of energy, lack of vitality, lack of ambition, 
grouchiness, and inability to sleep except when such diseases, disorders 
and symptoms are due solely to mild vitamin and mineral deficiencies 
and then only when said preparation is taken continuously over a long 
period of time. These diseases, disorders and symptoms may result 
from any one of a number of causes that have no connection with 
deficiencies of vitamins and minerals. 

3. All persons in the United States do not consume a diet which is 
deficient in vitamins and minerals. Many persons consume a. well 
balanced diet. Persons who consume a well balanced diet can obtain 
therefrom the minimum daily requirements of vitamins and minerals, 
and such persons do not need to use a dietary supplement in order to 
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assure their bodies a supply of the minimum daily requirements of 
vitamins and minerals. 

4, NHA Complex, used as directed, will not-supply a sufficient quan- 
tity of Vitamin B,, to be of value in the treatment of any disease, 
disorder or symptoms thereof. 

Par. 7. .The use by respondents, National Health Aids of Baltimore, 
Inc., and Charles D. Kasher, of the said false advertisements with 
eee to their preparation has had, and now has, the capacity and 
tendency to mislead and deceive a SER OAT portion of the purchas- 
ing public into the erroneous and mistaken belief that the statements 
and representations contained in the advertisements are true; and 
into the purchase of substantial quantities of said preparation by rea- 
son of said erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondents, National Health Aids of Balti- 
more, Inc., a corporation, its officers, Charles D. Kasher, individually 
and as President of said National Health Aids of Baltimore, Inc., and 
T. A. A., Inc., a corporation, its officers and said respondents’ respec- 
tive representatives, agents and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale, or distribution of NHA Complex or any product of substantially 
similar composition or possessing substantially similar properties 
whether sold under the same name or any other name, do forthwith 
cease and desist from directly or indirectly: 

(1) Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails, or (b) by any means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement represents, directly or indirectly : 

(a) That the use of NHA Complex, as directed, will make one well 
or keep one well; 

(b) That. NHA Complex is of any value in the treatment of 
arthritis, neuralgia, sciatica, lumbago, gout, bursitis, coronary throm- 
bosis, rheumatism, high blood pressure, diabetes, bad bones, bad teeth, 
malfunctioning glands, infected tonsils, infected appendix, gallstones, 
eye trouble, overweight, or goiter ; 
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(c) That NHA Complex, used as directed, is of any value in the 
treatment of neuritis, underweight, improper digestion and assimila- 
tion of food, constipation, indigestion, nervousness, lack of energy, 
lack of vitality, lack of ambition, grouchiness, or inability to sleep, 
except when such conditions are due solely to mild forms of vitamin 
and mineral deficiencies and then only when said preparation is taken 
continuously over a long period of time; 

(d) That all persons in the United States consume a diet which is 
deficient in vitamins and minerals or that there are not many persons 
in the United States who consume a well balanced diet; 

(e) That persons who consume a well balanced diet cannot obtain 
therefrom the minimum daily requirements of vitamins and minerals; 

(f) That it is necessary for persons who consume a well balanced 
diet to use a dietary supplement in order to assure their bodies a supply 
of minimum daily requirements of vitamins and minerals; 

(g) That NHA Complex contains Vitamin B,, in sufficient quantity, 
so that when used as directed, it will be of any value in:the treatment 
of any disease, disorder, or symptom thereof. 

(2) Disseminating or causing the dissemination of any advertise- 
ment by any means for the purpose of inducing, or which is likely to 
induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of said prepa- 
ration which advertisement contains any of the representations pro- 
hibited in paragraph (1) hereof. 

It is further ordered, That respondents shall, within sixty (60) days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 

Nationat Hearts Ams or 
Bautrmorg, Ineo. 
By (S) Cuxartzs D. Kasuer, 
President. 
(S) Charles D. Kasher, 
Cuaries D, KasHer. 
AeA cLN Oe 
By (S) Metvin Roern, 
President. 

Date: Nov. 8, 1952. 

The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 2d day 
of December 1952. 
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In THE a NR OF 
THE THORKON COMPANY 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 6004. Complaint, June 20, 1952—Decision, Dec. 2, 1952 


Where a corporation engaged in the interstate sale and distribution of a drug 
preparation in tablet form designated “Thorkon” containing vitamins and 
minerals; in advertising in newspapers of general circulation, some of which 
included ‘alleged testimonials” — 

(a) Falsely represented that said product could be depended upon to prevent, 
relieve, and correct physical impairments and other conditions resulting 
from advaticed age; and: would stop or overcome graying of hair; 

(0) Represented that it would enable one to relax, have steady nerves, a happy 
disposition, healthy appetite, good digestion, vigor, energy, and happiness, 
to sleep well and feel stronger and better generally; when in fact it would 
not accomplish such results except in those infrequent cases where mental 
or physical impairment was caused by deficiencies of Vitamin B:, Bz, nia- 
cinamide, and iron; 

(c) Falsely represented that it would free one from._muscular aches and pains, 
and constituted a competent and effective treatment for blotchy skin or 
other skin irritation, run-down body, restlessness, nervousness, physical 
exhaustion, shortness of breath, weakness or nervousness in the limbs, 
stomach distress, backache, listlessness, neuritis, tired and sluggish blood, 
nerves, muscles, stomach, liver, intestines and glands, and would convert a 
nagging, quarrelsome irritable woman into a good wife and mother ; 

(d@) Represented that it would avoid dizziness, bloating, sour stomach and gas 
on the stomach; would rid one of burning in the stomach after eating, and 
pains in the shoulders, arms and back accompanying stomach disorders ; 
when in fact it was of value only in those quite rare instances where the 
symptoms were caused by deficiencies in Vitamins B:, B., niacinamide, and 
iron; and 

(€) Falsely represented that it was supercharged with vitamins and minerals 
including Vitamin By», and in the dosages recommended contained Vitamin 
Be in therapeutic quantities ; 

With capacity and tendency to mislead a substantial portion of the purchasing 
public into the erroneous belief that such representations were true and 
thereby into the purchase of the aforesaid preparation: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 

As respects much of respondent’s advertising, which, after first designating 


numerous symptoms and conditions, contained such language as “BUT if 
your bodysis‘STARVED FOR LIFE-VITAL VITAMINS AND MINERALS 
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so abundant in THORKON, then lose no time in taking THORKON”; 
“x * * when these troubles are due to lack of THORKON’S life-vital vita- 
mins By, Bz, Bs, Bn, Niacinamide and Iron”; and “* * * when these troubles 
are caused by lack of vitamins and minerals with which THORKON is 
supercharged”: 

Such advertising was misleading in a material respect, and false and deceptive 
in that respondent, in thus advertising its preparation as a cure or remedy 
for the designated symptoms and conditions when due to vitamin and min- 
eral deficiencies, represented not only that the specific symptom and condi- 
tion might be due to deficiencies for which the preparation might be bene- 
ficial, but also, misleadingly, that there was a reasonable probability that 
such symptoms and conditions were in fact due to such causes and that the 
preparation would cure or relieve them. 


Instances in which symptoms or conditions are caused by vitamin and mineral 
deficiencies are rare and each of them result more frequently from a number 
of causes which have no relation to such deficiencies and include cancer, 
tuberculosis, arthritis, heart disease, arteriosclerosis, and other diseases for 
which respondent’s preparation would have no therapeutic value whatever 
and in the case of which delay in diagnosis might result in unnecessarily 
prolonged suffering and even death. 


While some drugs and medicinal preparations, such as analgesics, are used 
to relieve certain symptoms regardless of cause, said Thorkon is not a 
symptomatic treatment, although in those rare inStances when certain 
symptoms are due to a deficiency of Vitamins B:, Bz, Niacinamide, or iron, 
the preparation, taken as directed, might in time relieve such symptoms by 
correcting the deficiencies which caused them, though it would in no case 
relieve any symptoms or condition caused by deficiency of Vitamin Bs or 
Vitamin Bu. 


Before Mr. John Lewis, hearing examiner. 
Mr. R. P. Bellinger for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that The Thorkon Com- 
pany, a corporation, hereinafter referred to as respondent, has violated 
the provisions of said Act and it appearing to the Commission that 
a preceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrary 1. Respondent, The Thorkon Company, is a corpora- 
tion chartered, existing and doing business under and by virtue of the 
laws of the State of Georgia, with its office and principal place of 
business located at 699 Spring Street, N. W., in the city of Atlanta, 
Georgia. 
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Par. 2. Respondent is now, and for more than a year last past 
has been, engaged in the business of selling and distributing a drug 
preparation, as “drug” is defined in the Federal Trade Commission 
Act. The said preparation is compounded and sold in tablet form 
consisting of pink, red and gray tablets. 

The designation used by respondent for said preparation and the 
formula and directions for use thereof are as follows: 


Designation: Thorkon 


Formula: 
Pink Tablet , 
Vitamin By_--_ fcr ate poo: sha A DE ore pte Se cre eres es 5 micrograms 
Red Tablet ' 
Vitamino By, (Thiamin-bydrochloride)/ 2. -2- ee OO igs: 
Vitamin B. (Pyridoxine Hydrochloride) —-___.-_--.--.--__________-__ 5 mgs. 
Calcium Pantothenate Dextros. 22> s ee eee tase 1.25 mgs. 
Vitamine Bs (Riboflavin) casa2aesSeece ee eee es eee 2.5 mgs. 
ONT QCHIAINI CG tea = oan eh een ee 25.0 mgs. 
Gray Tablet 
ATONE IPOUTSUIEACC) = tes eee ae. Maa PM mr ne hy mesa ene See 28.25 mgs. 
CORO EIT THY i re a Rd ok BLT Sa Ng Bl ih Le ee il tape i 93.5 mgs. 
and Phosphorous (Dicalcium’ Phosphate) ~~----------__-____-_ 69.74 mgs. 
LoOGinen(POcCassiUn1OGIde) san aes a ee ae ee ee Loe 0.075 mgs. 
COD DCrE(COPPeTaSULLALC)) Sees me are aN eee ee ee eae 2.5 mgs. 


Directions for Use 

The directions for use are: 

Men, women and children (over 6 years old) should take two red tablets 
just before or after breakfast and 2 gray tablets just before or after the evening 
meal. Take one pink tablet at bedtime. ; 

Par. 3. Respondent causes the said preparation when sold to be 
transported from its place of business in the State of Georgia to 
purchasers thereof located in various other States of the United States. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said preparation in commerce between 
and among the various States of the United States. Respondent’s 
volume of business in commerce in said preparation is and has been 
substantial. 

- Par. 4. In the course and conduct of its aforesaid business, the 
respondent, subsequent to its incorporation in 1950, has disseminated 
and is now desseminating and has caused and is now causing: the 
dissemination of advertisements concerning its said preparation 
by the United States mails and by’ various means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, in- 
cluding, but not limited to, advertisements inserted in newspapers of 


f 
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general circulation, some of which adyertisements contain quotations 
from alleged testimonials, for the purpose of inducing, and which 
are and were likely to induce, directly or indirectly, the purchase of 
said preparation; and respondent has also disseminated and is now 
causing the dissemination of advertisements concerning said prepara- 
tion by means, including, but not limited to, the advertisements afore- 
said for the purpose of inducing and which are and were likely to 
induce, directly or indirectly, the purchase of said preparation in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. 

Par. 5. Among and typical of the statements and representations 
disseminated and caused to be disseminated as hereinabove set out 
are the following: 


RELAXED-STEADY NERVES* 
HAPPY DISPOSITION* 
HEALTHY APPETITE* 

SLEEP WELL* 
FEEL STRONGER* 

GOOD DIGESTION—NO HEARTBURN* 
FRESH COLOR IN COMPLEXION* 
LOOK YOUR BEST* 
INCREASED VIGOR* 

NEW ENERGY* — 
HAPPY LIFE* 
FREE FROM MUSCULAR ACHES AND PAINS* 
FEEL LIKE.A MILLION*! 


Refuse to be a slave to a tired run-down body ! 

If you can’t rest—feel nervous—exhausted physically—suffer from shortness 
of breath—feeling of weakness or heaviness in the limbs—if you find it hard to 
relax—never ‘neglect these warning’ signals—your body needs help from you. 
Your troubles may come from many causes and different treatments may be 
needed. BUT if your body is STARVED FOR LIFH-VITAL VITAMINS AND 
MINERALS so abundant in THORKON, then lose no time in taking THORKON. 
Don’t just relieve your symptoms—GET RID OF THEM NOW and stop the 
cause of your misery, your worry and your pain. 

THORKON actually brings new energy, vigor, and that feeling of buoyant 
health as it relieves these deficiencies. 

THORKON works wonders for stomach distress, muscular aches, pains and 
backache, for listless folks who feel nervous, weak, run-down, when these troubles 
are due to a lack of THORKON’S life-vital vitamins B:, Bz, Bs, By, Niacina- 
mide and iron. 

* * * getting blessed relief from tired nerves, after eating distress, backache 
and other muscular aches and pains like neuritis, for that listless, run-down, 
tired, weak and worn out feeling when caused by lack of Vitamins and Minerals. 
with which THORKON is super-charged. Yes, if your blood, nerves, muscles and 


*Get Thorkon today if your system is starved for life-vital vitamins B,, Bo, Be, By, Nia- 
cinamide and Iron so skillful combined in Thorkon. 
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glands are starved for these life-vital elements in the new THORKON, lose no 
time—let THORKON start: feedingthem today! 

* * * THORKON contains nothing but,the pure vitamins -listed, plus. help- 
ful quantities of calcium, phosphorous and iron together with 9 other life essen- 
tial trace minerals. Blood, nerves, muscles, stomach, liver, intestines and glands 
starved for THORKON’S life-essential elements cannot help but be tired and 
sluggish. 

THORKON brings new energy, new vigor, new feeling of happy health as it 
relieves these vitamin and mineral deficiencies. So now, today, don’t be satisfied 
with mere pain killers or remedies that temporarily cover up your symptoms. 
Instead get at the cause with NEW THORKON * * * today! 

I had no appetite and my skin was blotchy and hair graying fast. I thought 
approaching middle age was making me lose my edge. But my whole body re- 
sponded .to the magic of THORKON with its wonderful vitamins and minerals 
which my system needed. * * * 


Super Charged 
with amazing new 
vitamin discovery 

Bu 


Each day seemed to get a little longer, I had little or no appetite, my hair was 
lifeless and graying fast. Naturally, I felt that staying at a desk all day plus 
the fact that I am approaching middle age caused me to lose my edge. That’s 
pot true any longer; I have found how wonderfully my body responded to the 
magic of THORKON. My appetite is sharp and I eat anything. My hair seems 
to have regained some of its old life and color. Actually my skin has cleared. 
Life seems wonderful again * * *, 4 

Our home life was miserable. I quarreled with the children and nagged at 
my husband. We were on the verge of breaking up. Then I started taking 
YHORKON. Iam a good wife and mother again because I feel wonderful all 
the time, THORKON’S vitamins and minerals were just what my system needed 
es * * 

I was nervous and irritable. I jumped at the kids. I whined at my husband. 
He was coming home late and now I don’t blame him for I was nagging night 
and morning. Now we are a happy family again since I’ve been taking THOR- 
KON. We went on a wonderful picnic Sunday afternoon. God bless the THOR- 
KON people for saving our home. I’m a good wife and mother again now be- 
eause I feel so good and full of pep * * *. 

I was weak, tired, run-down and worried, had dizzy spells and couldn’t work. 
Whatever I ate caused gas, bloating and sour stomach. Since I started taking 
THORKON I feel like a million. 

I was happy and healthy until three years ago when all my energy failed. 
I feared it was due to my age and I thought life held no more joy for me. I 
tried all kinds of medicine and none helped. A friend told me about THORKON 
and I tried it. Thanks to THORKON’S vitamins and minerals which my system 
needed, I am a new man today! 

Until three years ago I enjoyed the best of health and had plenty of pep and 
energy. But then I began to feel all out of sorts, tired and discouraged most of 
the time. Thought I was just getting older and wouldn’t be able to enjoy life 
se much any more. Began trying all kinds of pills, powders and liquids but 
none helped. One day my friend told me about THORKON and I tried it. 
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I want to tell you that THORKON has made a new man out of me. I have 
lots of pep and vigor and new found happiness, and I feel that I owe it ail to 
THORKON. If everyone who feels as I did would take THORKON they would 
soon find that life can be wonderful. 

Tired, I thought I’d collapse! .’m a housewife with the thousand and one 
things to do every day. I was just plain run down. At night little things both- 
ered me. Seemed to be a case of jitters, I couldn’t sleep and felt seedy. One of 
the ladies told me at our Home Demonstration Club about THORKON. After 
only three boxes of THORKON I began to get up in the morning feeling like a 
million, my housework was no longer a chore. I began to lead the singing in the 
family circle after the dishes were done at night * * *. 

About: 8 months ago my stomach started burning like fire after every meal. 
Gas and bloating almost cut off my breath. During these attacks I suffered terri- 
ble pain on my shoulder, arms and back. I rarely got a good night’s sleep. 
Finally my brother told me about THORKON—and after a while I decided to 
try it. I want to tell you that now I can eat anything and don’t have any more 
of those pains. My whole outlook has been changed and I owe it all to wonder- 
ful THORKON—I wish everyone who has suffered like I did could know about 
THORKON. 


Par. 6. Through the use of statements and representations contained 
in the advertisements hereinabove set forth and others of similar im- 
port and meaning, but not specifically set out herein, respondent has 
represented directly and by implication, that one taking Thorkon as di- 
rected can expect to be relaxed, to have steady nerves, a happier disposi- 
tion, a healthy appetite, good digestion, no heartburn, improved color 
in complexion, improved appearance, improved health, added vigor, 
energy, and happiness; that he will sleep well, feel stronger and better 
generally and be freed from muscular aches and pains; that said prep- 
aration, taken as directed, constitutes a competent and effective treat- 
ment for blotchy skin, a tired run-down body, restlessness, nervousness, 
physical exhaustion, shortness of breath, weakness or heaviness in the 
limbs, stomach distress, backache, listlessness, fatigue, neuritis, tired 
and sluggish blood, nerves, muscles, stomach, liver, intestines and 
glands; that Thorkon can be depended upon to prevent, relieve or cor- 
rect the physical impairments or other conditions resulting from ad- 
vancing age, to stop or overcome graying of hair and to convert a nag- 
ging, quarrelsome, irritable woman into a good wife and mother; that 
taking respondent’s said preparation will avoid dizziness, bloating, 
or sour stomach and the formation of gas on the stomach; that Thorkon 
will rid one of burning in the stomach after eating and pains in the 
shoulders, arms and back accompanying stomach disorders; that Thor- 
kon is supercharged with vitamins and minerals including Vitamin 
B12, and in the dosages recommended contains Vitamin B6 in thera- 
peutic quantities. 

Par. 7. The aforesaid statements and representations are misleading 
in material respects and constitute “false advertisements” as that term 
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is defined in the Federal Trade Commission Act. In truth and in fact, 
Thorkon, taken according to directions or otherwise, will not prevent, 
relieve or correct the physical impairments or other conditions result- 
ing from advancing age, and will have no effect upon the color of the 
hair. | 

Thorkon, taken according to directions or otherwise, will not enable 
one to relax, will have no effect upon the nerves, disposition, color or 
complexion, appetite, digestion, vigor, energy, happiness, general 
health or appearance, will not enable one to sleep well or cause him to 
feel stronger or better generally, except in those infrequent cases 
where impairment of these mental or physical conditions is caused by 
Vitamin B1, B2, niacinamide or iron deficiencies. 

Thorkon, taken according to directions or otherwise, has no value in 
relieving the condition known as heartburn, nor in treating or prevent- 
ing muscular aches and pains; it has no value in treating a blotchy 
skin or other skin irritations or a tired, run-down body, restlessness, 
nervousness, physical exhaustion, shortness of breath, weakness or 
heaviness in the limbs, stomach distress, backache, listlessness, fatigue, 
neuritis, tired and sluggish blood, nerves, muscles, stomach, liver, in- 
testines, or glands, it will not reform or convert a nagging, quarrel- 
some, irritable women into a good wife and mother, and has no value 
in treating or avoiding dizziness, bloating, sour stomach, gas on the 
stomach, burning in the stomach after eating, or otherwise, or pains, 
wherever located, accompanied by or resulting from stomach disorders, 
unless such symptoms or conditions are caused by Vitamin B,, B., 
niacinamide or iron deficiencies, which instances are quite rare. 

Thorkon is not supercharged with vitamins and minerals, nor with 
Vitamin B,,. The doses of vitamins and minerals provided by the 
preparation, taken as directed, are relatively small, and in the case of 
Vitamins B, and B,2, are inadequate for therapeutic purposes. 

Par. 8. Much of respondent’s advertising, after first designating 
numerous symptoms and conditions, contains such language as the 
following: “BUT if your body is STARVED FOR LIFE-VITAL 
VITAMINS AND MINERALS so abundant in THORKON, then 
lose no time in taking THORKON”: “* * * when these troubles are 
due to lack of THORKON’S life-vital vitamins B,, B., Be, Biz, nia- 
cinamide and iron”; and “* * * when caused by lack of vitamins and 
minerals with which THORKON is supercharged.” 

Such advertising is misleading in a material respect, and therefore 
false and deceptive, by reason of the suggestions contained therein. 
In advertising its preparation as a cure or remedy for the designated 
symptoms and conditions when due to vitamin and mineral deficien- 
cies, respondent represents not only that the symptoms and conditions 
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specifically mentioned may be due to vitamin and mineral deficiencies 
for which the preparation may be beneficial, but also that there is a 
reasonable probability that such symptoms and conditions are in fact 
due to such causes and that the preparation will cure or relieve them. 
In truth and in fact, the instances in which any of such symptoms or 
conditions are caused by vitamin and iron deficiencies are rare. Each 
of said symptoms and conditions results much more frequently from 
a number of causes having no relation to vitamin or mineral deficien- 
cies, including cancer, tuberculosis, syphilis, arthritis, rheumatism, 
heart disease, kidney disease, arteriosclerosis, diseases of the female 
organs, liver disease, gall bladder disease, peptic ulcer, prostate dis- 
ease, and numerous other serious ailments, and when said symptoms or 
conditions are so caused, respondent’s preparation will have no thera- 
peutic value whatever in the treatment thereof. Moreover, any delay 
in the diagnosis and proper treatment of any of said diseases may 
result in unnecessarily prolonged suffering and even death. Thus, 
there is no reasonable probability that the symptoms and conditions 
mentioned in respondent’s advertising are caused by vitamin and 
mineral deficiencies for which the respondent’s preparation may be 
beneficial, and respondent’s representations to the contrary, although 
made by suggestion instead of categorically, are false. 

Some drugs and medicinal preparations such.as.analgesics are used 
for the purpose of relieving certain symptoms regardless of cause, 
but unlike such drugs and medicinal preparations, Thorkon is not a 
symptomatic treatment, although in those rare instances when certain 
symptoms are due to a deficiency of Vitamins B,, B., niacinamide or 
iron, the said preparation, taken as directed, may in time relieve such 
symptoms by correcting the deficiencies which caused them. In no 
case will it relieve any symptom or condition caused by deficiencies of 
Vitamins B, or Bio. 

Par. 9. The use by respondent of the foregoing false and misleading 
statements and representations contained in said advertisements has 
had and now has the capacity and tendency to mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
- mistaken belief that said statements and representations are true and 
into the purchase of said preparation because of such erroneous and 
mistaken belief. 

Par. 10. The acts and practices of the respondent, as herein alleged, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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Pursuant to “Decision of the Commission and Order to File Report 
of Comphance,” dated December 2, 1952, the initial decision in the 
instant matter of hearing examiner John Lewis, as set out as follows, 
became on that date the decision of the Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 20, 1952, issued and subse- 
quently served its complaint in this proceeding upon respondent, The 
Thorkon Company, a corporation, charging it with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said Act. The said respondent defaulted in filing its answer 
to the complaint herein but thereafter entered its appearance at a 
hearing held before the above-named hearing examiner, theretofore 
duly designated by the Commission. At said hearing the respondent 
stated that it did not desire to contest the proceeding or to show cause 
why an order to cease and desist should not be entered against it. 
‘Thereupon the attorney in support of the complaint moved that the 
hearing be closed and that an order to cease and desist, in the form 
set forth in the “Notice” portion of the complaint, be entered against 
respondent based on its waiver of a hearing on the merits, and its 
~ failure to answer and show cause why said order should not be entered 

against it. Said motion was granted and the hearing was thereupon 
closed. Thereafter, the proceeding regularly came on for final con- 
sideration by the said hearing examiner upon the complaint, the 
waiver of hearing and failure to answer and show cause by respondent, 
and the aforesaid motion of the attorney in support of the complaint; 
and said hearing examiner, having duly considered the record herein, 
finds that this proceeding is in the interest of the public and, pursuant 
to Rules V and VIII of the Rules of Practice of the Commission, 
makes the following findings as to the facts, conclusion drawn there- 


from, and order: 


1 Said Decision of the Commission, follows: 
This matter coming on to be heard by the Commission upon its review of the hearing 


examiner’s initial decision herein ; and 

The Commission having duly portidescd the entire record and being of the opinion that 
said initial decision is adequate and appropriate to dispose of the proceeding : 

It is ordered, That the initial decision of the hearing examiner, a copy of which is 
attached hereto, shall, on the 2nd day of December, 1952, become the decision of the 
‘Commission. 

Tt is further ordered, That the respondent, The Thorkon Company, shall, within sixty 
(60), days after service upon it of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which it has complied with the order to 
«cease and desist. 

Commissioner Mason not participating. 


260133—55——_43 
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ParacrarH 1. Respondent, The Thorkon Company, is a corporation 
chartered, existing and doing business under and by virtue of the laws 
of the State of Georgia, with its office and principal place of business 
located at 699 Spring Street, N. W., in the city of Atlanta, Georgia. 

Par. 2. Respondent is now, and for more than a year last past has 
been, engaged in the business of selling and distributing a drug prep- 
aration, as “drug” is defined in the Federal Trade Commission Act. 
The said preparation is compounded and sold in tablet form consist- 
ing of pink, red and gray tablets. 

The designation used by respondent for said preparation and the 
formula and directions for use thereof are as follows: 


Designation: Thorkon. 


Formula: 
Pink Tablet 
VETTES go eae ee Say Ore oe BE ee ee ee 5 micrograms 
Red Tablet 
Vitamin; (Lhiamin-hydrochioride) 22 222222 Buk Seen? ree 2.5 mgs. 
Vitamins Be (Pyridoxine Hydrochloride) 2425222 as se eee ee 5 mgs. 
Calcium Pantothengte Dextros.i5 2+. Sat Se aT 1.25 mgs. 
WitaminyBaxGh ibotlayimy see sy See ee ee 2.5 Ings. 
INTQCIMATNIG 62a SF eR a ol a eee a 25.0 mgs. 
Gray Tablet 
Tron Grony sulfate) se Ree Sat ee es 8 ee ee te See eee 28.25 mgs. 
Oa) Chui oe 2 on 5 oa oe ee eee ee eee aed 93.5 mgs. — 
and 
Phosphorous; (Dicalcium’ Phosphate) 222 2_ 22422 se et eee ae ae 69.74 mgs. 
Todine™ (potassium@iodideyel: Lure Placa Ss eee eee 0.075 mgs. 
Copper: (copperJsulfate) ie seeks Wiese te Se ee ee eee 2.5 mgs. 


Directions for Use 

The directions for use are: 

Men, women and children (over 6 years old) should take two red tablets just 
before or after breakfast and 2 gray tablets just before or after the evening 
meal. Take one pink tablet at bedtime. 

Par. 3. Respondent causes the said preparation when sold to be 
transported from its place of business in the State of Georgia to pur- 
chasers thereof located in various other States of the United States.. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said preparation in commerce between and. 
among the various States of the United States. Respondent’s volume 
of business in commerce in said preparation is and has been substantial. 

Par. 4. In the course and conduct of its aforesaid business, the re- 
spondent, subsequent to its incorporation in 1950, has disseminated. 
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and is now disseminating and has caused and is now causing the dis- 
semination of advertisements concerning its said preparation by the 
United States mails and by various means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, including, but not 
limited to, advertisements inserted in newspapers of general circula- 
tion, some of which advertisements contain quotations from alleged 
testimonials, for the purpose of inducing, and which are and were 
likely to induce, directly or indirectly, the purchase of said prepara- 
tion; and respondent has also disseminated and is now causing the 
dissemination of advertisements concerning said preparation by vari- 
ious means, including, but not limited to, the advertisements aforesaid 
for the purpose of inducing and which are and were likely to induce, 
directly or indirectly, the purchase of said preparation in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 

Par. 5. Among and typical of the statements and representations 
disseminated and caused to be disseminated as hereinabove set out are 
the following: 


RELAXED-STEADY NERVES* 
HAPPY DISPOSITION* 
HEALTHY APPETITE* 

SLEEP WELL* 
FEEL STRONGER* 

GOOD DIGHESTION—NO HHARTBURN* 
FRESH COLOR IN COMPLEXION* 
LOOK YOUR BEST* 
INCREASED VIGOR* 

NEW ENERGY* 

HAPPY LIFE* 

FREE FROM MUSCULAR ACHBHS AND PAINS* 
FHREL LIKE A MILLION*. 


Refuse to be a slave to a tired run-down body ! 

If you can’t rest—feel nervous—exhausted physically—suffer from shortness 
of breath—feeling of weakness or heaviness in the limbs—if you find it hard to 
relax-—never neglect these warning signals—your body needs help from you. 
Your troubles may come from many causes and different treatments may be 
needed. BUT if your body is STARVED FOR LIFE-VITAL VITAMINS AND 
MINERALS so abundant in THORKON, then lose no time in taking THORKON, 
Don’t just relieve your symptoms—GHT RID OF THEM NOW and stop the 
cause of your misery, your worry and your pain. 

THORKON actually brings new energy, vigor, and that feeling of buoyant 
health as it relieves these deficiencies. 

THORKON works wonders for stomach distress, muscular aches, pains and 
backache, for listless folks who feel nervous, weak, run-down, when these trou- 
bles are due to a lack of THORKON’S life-vital vitamins B:, Bo, Bs, By, Niacina- 
mide and Iron. 


*Get Thorkon today if your system is starved for life-vital vitamins B, Bo, By, By, Nia- 
cinamide and Iron so skillfully combined in Thorkon, 
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* * * getting blessed relief from tired nerves, after eating distress, backache 
and other muscular aches and pains like neuritis, for that listless, run-down, tired, 
weak and worn out feeling when caused by lack of Vitamins and Minerals with 
which THORKON is supercharged. Yes, if your blood, nerves, muscles and glands 
are starved for these life-vital elements in the new THORKON, lose no time— 
let THORKON start feeding them today! 

* * * THORKON contains nothing but the pure vitamins listed plus helpful 
quantities of calcium, phosphorus and iron together with 9 other life eSsential 
trace minerals. Blood, nerves, muscles, stomach, liver, intestines and glands 
starved for THORKON’S life-essential elements cannot help but be tired and 
sluggish. 

THORKON brings new energy, new vigor, new feeling of happy health as 
it relieves these vitamin and mineral deficiencies. So now, today, don’t be 
satisfied with mere pain killers or remedies that temporarily cover up your 
Symptoms. Instead get at the cause with NEW THORKON * * * today! 

I had no appetite and my skin was blotchy and hair graying fast. I thought 
approaching middle age was making me lose my edge. But my whole body 
responded to the magic of THORKON with its wonderful vitamins and minerals 
which my system needed * * *, 

Super Charged 
with amazing new 
vitamin discovery 

Bu 


Hach day seemed to get a little longer. I had little or no appetite, my hair 
was lifeless and graying fast. Naturally, I felt that staying at a desk all day 
plus the fact. that I am-approaching middle age caused me to lose my edge. 
That’s not true any longer; I have found how wonderfully my body responded 
to the magic of THORKON. My appetite is sharp and I eat anything. My 
hair seems to have regained some of its old life and color. Actually my skin 
has cleared. Life seems wonderful again * * *, 

Our home life was miserable. I quarreled with the children and nagged at my 
husband. We were on the verge of breaking up. Then I started taking THOR- 
KON. I ama good wife and mother again because I feel wonderful all the time, 
THORKON’s vitamins and minerals were just what my system needed * * *, 

I was nervous and irritable. I jumped at the kids. I whined at my husband. 
He was coming home late and now I don’t blame him for I was nagging night 
and morning. Now we are a happy family again since I’ve been taking THOR- 
KON. We went on a wonderful picnic Sunday afternoon. God bless the 
THORKON people for saving our home. I’m a good wife and mother again 
now because I feel so good and full of pep * * *, 

I was weak, tired, run-down and worried, had dizzy spells and couldn’t work. 
Whatever I ate caused gas, bloating and sour stomach. Since I started taking 
THORKON I feel like a million. 

I was happy and healthy until three years ago when all my energy failed. I 
feared it was due to my age and I thought life held no more joy for me. I 
tried all kinds of medicines and none helped. A friend told me about THORKON 
and J tried it. Thanks to THORKON’s vitamins and minerals which my system 
needed, I am a new man today! 

Until three years ago I enjoyed the best of health and had plenty of pep and 
energy. But then I began to feel all out of sorts, tired and discouraged most 
of the time. Thought I was just getting older and wouldn’t be able to enjoy 
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life so much any more. Began trying all kinds of pills, powders and liquids 
but none helped. One day my friend told me about THORKON and I tried it. 

I want to tell you that THORKON has made a new man out of me. I have 
lots of pep and vigor and new found happiness, and I feel that I owe it all to 
THORKON. If everyone who feels as I did would take THORKON they would 
soon find that life can be wonderful. 

Tired, I thought I’d collapse! I’m a housewife with the thousand and one 
things to do every day. I was just plain run down. At night little things 
bothered me. Seemed to be a case of jitters, I couldn’t sleep and felt seedy. One 
of the ladies told me at our Home Demonstration Club about THORKON. After 
only three boxes of THORKON I began to get up in the morning feeling like 
a million, my housework was no longer a chore. I began to lead the singing in 
the family circle after the dishes were done at night * * *. 

About 8 months ago my stomach started burning like fire after every meal. 
Gas and bloating almost cut off my breath. During these attacks I suffered 
terrible pain in my shoulder, arms and back. I rarely got a good night’s sleep. 
Finally my brother told me about THORKON—and after a while I decided to 
try it. I want to tell you that now I can eat anything and don’t have any more 
of those pains. My whole outlook has been changed and I owe it all to wonderful 
THORKON—I wish everyone who has suffered like I did could know about 
THORKON. 


Par. 6. Through the use of the statements and representations con- 
tained in the advertisements hereinabove set forth and others of simi- 
lar import and meaning, but not specifically set out herein, respondent 
has represented directly and by implication, that one taking Thorkon 
as directed can expect to be relaxed, to have steady nerves, a happy 
disposition, a healthy appetite, good digestion, no heartburn, improved 
color in complexion, improved appearance, improved health, added 
vigor, energy, and happiness; that he will sleep well, feel stronger 
and better generally and be freed from muscular aches and pains; 
that said preparation, taken as directed, constitutes a competent and 
effective treatment for blotchy skin, a tired run-down body, restless- 
ness, nervousness, physical exhaustion, shortness of breath, weakness 
or heaviness in the limbs, stomach distress, backache, listlessness, 
fatigue, neuritis, tired and sluggish blood, nerves, muscles, stomach, 
liver, intestines and glands; that Thorkon can be depended upon to 
prevent, relieve or correct the physical impairments or other condi- 
tions resulting from advancing age, to stop or overcome graying of 
hair and to convert a nagging, quarrelsome, irritable woman into a 
good wife and mother; that taking respondent’s said preparation will 
avoid dizziness, bloating, or sour stomach and the formation of gas on 
the stomach; that Thorkon will rid one of burning in the stomach 
after eating and pains in the shoulders, arms and. back accompanying 
stomach disorders; that Thorkon is supercharged with vitamins and 
minerals including B.., and in the dosages recommended contains 
Vitamin B, in therapeutic quantities. 
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Par. 7. The aforesaid statements and representations are misleading 
in material respects and constitute “false advertisements” as that term 
is defined in the Federal Trade Commission Act. In truth and in fact, 
Thorkon, taken according to directions or otherwise, will not prevent, 
relieve or correct the physical impairments or other conditions re- 
sulting from advancing age, and will have no effect upon the color of 
the hair. 

Thorkon, taken according to directions or otherwise, will not enable 
one to relax, will have no effect upon the nerves, disposition, color of 
complexion, appetite, digestion, vigor, energy, happiness, general 
health or appearance, will not enable one to sleep well or cause him to 
feel stronger or better generally, except in those infrequent cases where 
impairment of these mental or physical conditions is caused by Vita- 
min B,, B,, niacinamide or iron deficiencies. 

Thorkon, taken according to directions or otherwise, has no value in 
relieving the condition known as heartburn, nor in treating or prevent- 
ing muscular aches and pains; it has no value in treating a blotchy skin 
or other skin irritations or a tired, run-down body, restlessness, nerv- 
ousness, physical exhaustion, shortness of breath, weakness or heaviness 
in the limbs, stomach distress, backache, listlessness, fatigue, neuritis, 
tired and sluggish blood, nerves, muscles, stomach, liver, intestines, or 
glands, it will not reform or convert a nagging, quarrelsome, irritable 
woman into a good wife and mother, and has no value in treating or 
avoiding dizziness, bloating, sour stomach, gas on the stomach, burning 
in the stomach after eating, or otherwise, or pains, wherever located, 
accompanied by or resulting from stomach disorders, unless such symp- 
toms or conditions are caused by Vitamin B,, B,, niacinamide, or iron 
deficiencies, which instances are quite rare. 

Thorkon is not supercharged with vitamins and minerals, nor with 
Vitamin B,,. The doses of vitamins and minerals provided by the 
preparation, taken as directed, are relatively small, and in the case of 
Vitamins B, and B,:, are inadequate for therapeutic purposes. 

Par. 8. Much of respondent’s advertising, after first designating 
numerous symptoms and conditions, contains such language as the 
following: “BUT if your body is STARVED FOR LIFE-VITAL 
VITAMINS AND MINERALS so abundant in THORKON, then lose 
no time in taking THORKON”: “* * * when these troubles are due to 
lack of THORKON’S life-vital vitamins B,, B., B,, B,., niacinamide 
and iron”; and “* * * when caused by lack of vitamins and minerals 
with which THORKON is supercharged.” 

Such advertising is misleading in a material respect, and therefore 
false and deceptive, by reason of the suggestions contained therein. In 
advertising its preparation as a cure or remedy for the designated 


THE THORKON CO. 627 
613 Conclusion 


symptoms and conditions when due to vitamin and mineral deficiencies, 
respondent represents not only that the symptoms and conditions spe- 
cifically mentioned may be due to vitamin and mineral deficiencies for 
which the preparation may be beneficial, but also that there is a reason- 
able probability that such symptoms and conditions are in fact due to 
such causes and that the preparation will cure or relieve them. In 
truth and in fact, the instances in which any of such symptoms or 
conditions are caused by vitamin and iron deficiencies are rare. Each 
of said symtoms and conditions results much more frequently from a 
number of causes having no relation to vitamin or mineral deficiencies, 
including cancer, tuberculosis, syphilis, arthritis, rheumatism, heart 
disease, kidney disease, arteriosclerosis, diseases of the female organs, 
liver disease, gall bladder disease, peptic ulcer, prostate disease, and 
numerous other serious ailments, and when said symptoms or condi- 
tions are so caused, respondent’s preparation will have no therapeutic 
value whatever in the treatment thereof. Moreover, any delay in the 
diagnosis and proper treatment of any of said diseases may result in 
unnecessarily prolonged suffering and even death. Thus, there is no 
reasonable probability that the symtoms and conditions mentioned in 
respondent’s advertising are caused by vitamin and mineral deficiencies 
for which the respondent’s preparation may be beneficial, and respond- 
ent’s representations to the contrary, although made by suggestion 
instead of categorically, are false. 

Some drugs and medicinal preparations such as analgesics are used 
for the purpose of relieving certain symptoms regardless of cause, but 
unlike such drugs and medicinal preparations, Thorkon is not a symp- 
tomatic treatment, although in those rare instances when certain 
symptoms are due to a deficiency of Vitamins B,, B., niacinamide or 
iron, the said preparation, taken as directed, may in time relieve such 
symptoms by correcting the deficiencies which caused them. In no 
case will it relieve any symptom or condition caused by deficiencies of 
Vitamins B, or Bu. 

Par. 9. The use by respondent of the foregoing false and misleading 
statements and representations contained in said advertisements has 
had and now has the capacity and tendency to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that said statements and representations are true and 
into the purchase of said preparation because of such erroneous and 
mistaken belief. 

CONCLUSION 


The acts and practices of the respondent, as hereinabove found, are 
all to the prejudice and injury of the public and constitute unfair and 
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deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, The Thorkon Company, a corpo- 
ration, its officers, agents, representatives and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution of the preparation known as Thorkon, or 
any other preparation of substantially similar composition or possess- 
ing substantially similar properties, whether sold under the same 
name or any other name, do forthwith cease and desist from : 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails, or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That Thorkon has any therapeutic value for the impairments: 
of physical stamina or other conditions resulting from age. 

(b) That Thorkon, however taken, will enable one to relax or sleep 
well or cause him to feel stronger or better generally, or will have any 
effect upon the nerves, disposition, color or complexion, appetite, diges- 
tion, vigor, energy, happiness, general health or appearance, unless: 
such representation be expressly limited to symptoms or conditions due 
to Vitamin B,, B., niacinamide or iron deficiencies, and unless the ad- 
vertisement clearly and conspicuously reveals that such symptoms or 
conditions are caused much less frequently by deficiencies of Vitamin: 
Bi, Bz, niacinamide or iron than by other causes. 

(c) That respondent’s said preparation has any value in treating a 
blotchy skin or other skin irritations, or a tired, run-down body, rest- 
lessness, nervousness, physical exhaustion, shortness of breath, weak- 
ness or heaviness in the limbs, stomach distress, backache, listlessness, 
fatigue, neuritis, tired or sluggish blood, nerves, muscles, stomach,. 
liver, intestines, or glands, or in converting a nagging, irritable, quar- 
relsome woman into a good wife and mother, unless such representation 
be expressly limited to symptoms or conditions due to Vitamin B,, B., 
niacinamide or iron deficiencies, and unless the advertisement clearly 
and conspicuously reveals that such symptoms or conditions are caused 
much less frequently by deficiencies of Vitamin B,, B,, niacinamide or 
iron than by other causes. 

(d) That said preparation has any value in treating or avoiding 
dizziness, bloating, heartburn, sour stomach, gas on the stomach, burn- 
ing in the stomach, muscular aches and pains, or pains wherever 
located, associated with stomach disorders, unless such representation 
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be expressly limited to symptoms or conditions due to Vitamin B,, B., 
niacinamide or iron deficiencies, and unless the advertisement clearly 
and conspicuously reveals that such symptoms or conditions are caused 
much less frequently by deficiencies of Vitamins B,, B,, niacinamide 
or iron than by other causes. 

(e) That said preparation, however taken, will provide Vitamin B, 
or Vitamin B, in therapeutic quantities, or that it has any value in the 
treatment of any symptom or condition caused by deficiencies of Vita- 
mins B, or By. 

(f) That Thorkon is supercharged with vitamins and minerals in 
‘general or Vitamin B,, in particular. 

2. Disseminating or causing to be disseminated by any means for 
the purpose of inducing or which is likely to induce, directly or indi- 
rectly, the purchase of said preparation in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which contains any of the representations prohibited in Paragraph 1 
above, or which fails to comply with the affirmative requirements set 
forth in subparagraphs (b), (c) and (d) of Paragraph 1 hereof. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is further ordered, That the respondent, The Thorkon Company, 
shall, within sixty (60) days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with the order to cease 
and desist [as required by said decision and order of December 2, 1952]. 
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In roe MATTER oF 


THE FROMMES METHOD, INC. ET AL. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 6087. Complaint, Sept. 4, 1952—Decision, Dec. 2, 1952 


Where a corporation and its three officers, engaged in the interstate sale and 


distribution of cosmetics and medicinal preparations for the hair and scalp, 
in that connection issuing franchise agreements granting the use of the 
“Wrommes Method” to “Resident Managers,” giving them the exclusive right 
to advertise, sell, render the services, and use the materials and preparations 
of the Frommes Method in their assigned territories, and undertaking to 
furnish advertising mats, stationery, and other forms of advertising material 
to said managers, who were to advertise in local newspapers, using copy 
furnished by the corporation at a specified rate, and to make certain reports 
and payments to it; 


In carrying on their business under the aforesaid plan, in connection with 


(a) 


(d) 


(¢) 


which (1) the corporation furnished the managers with advertising mats, 
stationery, and other forms of advertising material representing that the 
manager could diagnose and cure scalp trouble, stop falling hair, regrow 
hair on bald heads, ete., to induce persons to come to his place of business ; 
(2) the manager sold “Home Treatment Kits” to the public for home use; 
and (3) the corporation sent representatives to various cities and extensively 
advertised their visits and invited the public to call upon them for diagnosis 
and advice on a “free clinic’, where the purchase of the aforesaid kits was 
recommended— , 
Falsely represented directly and by implication in their advertisements in 
newspapers and periodicals of general circulation and through other adver- 
tising literature disseminated directly and in cooperation with. their said 
Resident Managers, that the use of their said preparations, methods, and 
treatments by the said managers and their operators, and by purchasers in 
their homes would prevent baldness, including small bald patches, and 
cause the growth of hair on bald heads, and develop “fuzz” on the head into 
normal hair ; 

Falsely represented as aforesaid that said preparations, etc., were effective 
in treating all kinds of scalp disorders; that their use would permanently 
eliminate dandruff, falling hair, dry itchy and irritated scalp, brittle hair, 
and oily hair and scalp; would normalize circulation in the scalp and re- 
vitalize the entire cycle of hair growing activity; would sterilize the scalp 
and normalize its acidity; and that certain of said preparations would 
destroy subscalp bacteria and prevent and cure psoriasis; and 

Falsely represented through the use of the designation “Trichologists” in 
their advertisements that said Resident Managers and their employees had 
had competent training in dermatology and branches of medicine having to 
do with diagnosis and treatment of the scalp and hair; 
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With the result of placing in the hands of said Resident Managers means and 
instrumentalities whereby they might and did mislead the public as to the 
benefits which might be derived through use of the preparations they sold 
to said managers; and 

With capacity and tendency to mislead a substantial portion of the purchasing 
public into the mistaken belief that said representations were true and 
thereby induce it to visit the office of said Resident Managers to obtain 
treatments and to purchase their said products and Home Treatment Kits: 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


Before Ur. James A. Purcell, hearing examiner. 

Mr. Michael J. Vitale and Mr. Edward F. Downs for the 
Commission. 

Henderson & Halpern, of Minneapolis, Minn., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that The Frommes 
Method, Inc., a corporation, and Leo N. Frommes, Merlon Frommes 
and Marion McNeive individually and as officers of said corporation, 
hereinafter referred to as respondents, have violated the provisions 
of said Act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrapu 1. The Frommes Method, Inc., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of Minnesota, with its principal office and place of business 
at 925 Metropolitan Building, Minneapolis, Minnesota. 

Leo N. Frommes, Merlon Frommes and Marion McNeive are Presi- 
dent, Vice President and Secretary-Treasurer, respectively, of corpo- 
rate respondent. The office and principal place of business of the in- 
dividual respondents is the same as that of the corporate respondent. 
The individual respondents as officers of the corporate respondent for- 
mulate, direct and control all of its business activities and policies. 

Par. 2. In the course and conduct of their business, the respondents 
for several years last past have been engaged in the sale and distribu- 
tion of various cosmetics and medicinal preparations for external and 
internal use for the treatment of conditions of the hair and scalp in 
the manner as hereinafter set forth. Respondents cause said prepa- 
rations when sold to be transported from their place of business in 
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the State of Minnesota to the purchasers thereof located in various 
other States of the United States. Respondents maintain, and at all 
times mentioned herein have maintained, a course of trade in said 
preparations in commerce between and among the various States of 
the United States. Their business in such commerce has been and is 
substantial. 

Par. 3. In the course and conduct of its business, corporate respond- 
ent issues franchise agreements to others granting the use of the 
“Frommes Method” for the treatment of the hair and scalp in partic- 
ular localities for stated periods of time. Said agreements provide, 
among other things, that the persons obtaining said agreements, called 
Resident Managers, shall have the exclusive right to advertise, sell, 
render the services and use the materials and preparations of the 
“Frommes Method” in the territory assigned; that corporate respond- 
ent shall furnish advertising mats, stationery and other forms of ad- 
vertising at cost to said Resident Managers with the provision that all 
advertising and publicity copy shall be subject to the approval of the 
corporate respondent. The Resident Managers agree, among other 
things, to advertise in local newspapers using copy furnished by cor- 
porate respondent in an amount not less than 10% of their gross re- 
ceipts during each month; to give all their time to the business and 
to furnish daily and monthly reports to corporate respondent showing 
gross receipts and expenses; to use only the formula and products of 
corporate respondent and to pay to it a fixed percentage of the gross 
receipts of his business monthly. Corporate respondent has issued at 
least 20 franchise agreements mostly in the West and Midwest, in 
addition to one in Havana, Cuba. 

Par. 4. Corporate respondent has adopted several methods in con- 
nection with the sale of its various preparations. First, it furnishes 
the various Resident Managers with advertising mats, stationery and 
other forms of advertising material in accordance with the provision 
of the franchise agreements, said advertising material being to the 
effect that said Resident Managers can diagnose and cure scalp trou- 
ble, stop falling hair, regrow hair on bald heads and similar repre- 
sentations, for the purpose of inducing persons to come to the place of 
business of the various Resident Managers where the various prepa- 
rations are sold and administered to the purchaser. Second, where it 
is not possible for the purchaser to come to the Resident Managers at 
intervals for the aforesaid purposes, an assortment of products known 
as “Home Treatment Kits” are sold to the public for administration 
in the home. Third, corporate respondent sends traveling represent- 
atives to various cities whose visits are extensively advertised in the 
cities to be visited, which advertisements invite the public to call upon 
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said representatives who conduct a “free clinic” for diagnosis and 
advice. The representatives at such times recommend. the purchase 
of the Home Treatment Kits above described. 

Par. 5. The designations for the various preparations sold by cor- 
porate respondent to the Resident Managers, some of which prepara- 
tions are included in the Home Treatment Kits, and the formulae 
thereof are as follows: 


Shampoo #2 ; 
CMS IG NGC eee I a emp dw ea rah a 48%. 
‘brictnang amines. == --o = i= Stee ere eee ee 35% 
Diethylene Glycol Monoethylether____________________- 8.8%. 
SodiumHexamethaphosphates=2=- 522 = Sts = seek anne? 1.66%. 
Synthetic Detergent. (Dupont WAT) -=22222_ 222222222 6.4%. 
nodesiameerlumMe sees am sane oe ee eee eee een eee 0.14%. 


General Mills, Inc.—Aliphet 44A may be used in place 
of part or all of the Oleic Acid. 


Special Shampoo 


Dynuheuies Deterventma-s= a= oak Tare at eae Oe SES Sa ee HU Gi. 
DeOdolsnieee tea see t ea athe sess see eer oe ee 1.2%. 
VV 2: Tener MRE me nas ieee SB SE Se mae LE Bee 21.8%. 
BLOW OLOl Se aaa eS a eee = Sees See 1% gr. per 5 
' gallons. 
TRSC6I0L (CE OR RL ges me SS ie A ete eed 0.4 gr. per 5 
gallons. 


Hair Dress (Pomade) 
Resorcinol menoacetate, oil, Petrolatum, wax, Cety] aleo- 
hol, and Perfume. 


Fromoil #8 
Sulphonatedu@astom Olle es — ae ee ee 78%. 
ianamines( Robinson: Wagner Co,)2.- ===. == 22a 8.6%. 
J ance Ae = Sp an a a ee pear em 4.2%, 
Polyethylene Glycol Monolaurate____-_ 2222222 _--22222- 8.6%. 
Deodorant 75 (Felton Chemical Co.) 2252225 22_22222222 0.4%. 
hein © lini eenepeper meen ee nt 2 Ae Se 0.2%. 


Perfume with Wisteria and Isocyclo Citral 8. 
Color with Brown and Cherry Red. 


Ointment #31 


ENCE San MR 9 IN 5, A es SE 14 oz. 30 grs. 
Suljoinue Suolinscl a2 oRs Saas eee ae ee 37% oz. 
imbereieuLolavumM asso n 2 2 28 sos, nolo oe Some mensions 37 lbs. 
Oilpbecnolatunmmeee tee! Seno. on eee eta sere ee 10 Ibs. 
Oxyquinclinersulpheesn= 2. 222. 5222-55222 ee Ses oces 350 grs. 
Ointment #35 
Hp Gi ASH BUCO AUC» 1&5 ce a et te 744 OZ. 
Sulpmumesublmn edness ee 2a. ea eee eee ee 18% oz. 
Oleoresing CapsictiMese se. = 5 aa Se See eee 144 ers. 
HU OLAN Geen eo Fn 1 noe ee eee 305 MMs. 
NMC Ie CORON == 2 one en en eee 18 lbs. 


OucPetrola tune ne hoe a eee ames aos 6 Ibs. 


634 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 49 F. T. C. 
Formula #36 
Oxy.quinoline/Sulphatess-ciul. D2 Se Se eee 10 gr 
Resoreinol 4%)... .--=--ee,2s23 6-3 see ete searetes 280 gr 
Oilglavien dene sts et Pe ee ee es 30 min 
BASTCO1NC ees ee ee a ae nae er ee ey 840 ce 
GEV. CORT GM ee er er oes ee See Ia a te ar eee 200 ce 
Yellow Coloring q. s. 
Watemasst. ) 5ase. ae. Soe ee ee eee 1 gal 
Formula #37 
Oxy quinolinewoulpbates= seem soe ee ee 10 gr 
EVES TC UI Ol eaten eee ere we ee 280 gr 
‘AleOho)] za SSS ae ee See ene an ee eee ee eee 840 cc 
Gilly. cerine = See eo Sees Sat EE ae pS ee eee eee he pears 200 cc. 
Oil Melisssiaa, Sate aS eee cee oe eee ee 7.2 min. 
OilsBercamotee =e. 2h Sa. eee ae Oe SS ee 7.2 min 
OTIS Mein Gries Ae Beer En es CO ee 3.6 min 
ONG Oran ce wees sek se eae Sao an eee ee eee ee 1.2 min 
OilbRosemaryacce 1) fot See eee Fae eee 1.2 min 
PE cab OA Cie Saat siete ee oe Aceh he ee Pe 550 gr 
Caromel q. s. 
Winters ss eee nee oh oe oe ee ee ee 1 gal 
Formula #38 
Hichebigis; Carbonis 2s eo 2 oe ee a ee ee 26 oz 
ACCU aliCViie se ae mete tenet SENAY ae ee ee ee 9 oz. 
@astonOilt: see eels She fre eG Bik Tie ee gas 36 oz 
OllpRoOse mary. 5p sot ee Be ote, tat rere ee Mee wees 6 oz. 
Oia VeMnGer= tee ppt ty ite See ee ee 6 oz 
OiusBercamotea ss oe cee a eee eee Se ee eee eee eee 4 drams. 
OniGarnation see saemiee a Pa ER Ne Mantra acs OR ie, Sep 4 drams. 
sopropylealcoholqussssee nse saa see aaa e ee eae ee 8 gal. 
Formula #39 
AQuarAMmMonia; 280, a=. 5. Bee - oe eee ee ee 2% gals. 
OUOTROSe it a Tyee aes Be te ee ee ee 20 oz. 
IBN ZALGCDY Ge espe ne ei = hike 6 ee Een ee oe ee 5 oz 
Oilfiza vender: = sees Ske a Sees See See ene 5 02. 
rs: Cantharidesss.25e een oe) es OR Ley Geren senate 2% gals. 
TsopropylAleohol dis s2e ae ses eee eee eee 20 gals. 
Formula #43 
ZAM CD CTO RIG Seats see deo ese eae Bh ore ene 700 gr 
JOSATNINE Meee OE oe So a i Se ae Se ere eee 5 min 
Pike © OG TING Sees Se eee Sse ea ee 5 min 
WehitesBetrolatumiQ'6 Gene te ce ene re eee a gene 1 lb. 
Formula #44 
SalicylicsAcidiias sel eee Ee ee eee 20 oz 
Sulphur; Sublimedises: a255 ent ee epee SS eee eee 2% Ibs 
OTe x ee es ee ca che pee ape ag reg 150 grs 
Oxy. quinolineySulph_ ser 3. a= ae eee anes 300 grs 
ReSOrcinol*asse. 0% a6 22 a5 oe aoe Se ee eee 17% 02 
White:Petrolatums: 4. iS 2)_ = Soe eee eee ee 48 lbs 
RosenoleM. \Mir Rast 2 Sat See eee ee ee ee 360 Mn 
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Formula #45 
PaneyO anener aes ti. eet won oh lel eter oe 4 oz. 
Borie Acid_2____ 2-55 Ee aoe Pe nL ty SE AT 2 oz. 
WUT SINE. Gua. See ie pe et ea aa eee 80 min. 
Pe UO Ley Unie ee pe ee ie ey Me 1 lb. 14 oz. 
Mer uso lame Sel UY eat 20 Ee A 4 oz. 
Greeny Colomnrer S10) Sheen cers ers: ry SSO re 50 min 
Formula #51 
Eucalyptol. 
Oil of Rosemary. 
Thymol. 


Petroleum Oil Base. 
Formula #58 


Oxy quinoline Sulplatess == S5a2ce At pick Satie Baa ae 10 gr. 
RESCECINOl a tn Nee it we rr. tere ys 1 ene ae ee 280 er. 
PA CONG sata Leer S ape 1 tS BA Ge be Saye Se teh 840 ce 
AD se NU CH SSS Cte at tne) ce Ma a et ut apg Oe WE ee 7.2 min 
Ole Dem onsen a eet ees ee er oe en ae 3.6 min 
Om OVANTe som 6. kee. yee we. ote a eee CM a ereie 1.2 min. 
"OSA ST RY GiSTES AE oa ra ain i nb or cpg a tla ae Beet 1.2 min. 
Green coloring q. s. 
heats Ja Wore ey see <2 Lee ee eee 24 ce. 
Watengigse. set aa 3 ok. Jee Te Baa eee 1 gal. 
Formula #55 
OiotebersamoteArteete: outt nee See Cee. Se oe ee 1 oz. 
Red Coloring q. s. 
ieavvelviineralsOui: shes 2er eee _ Bees eee a se, 1 gal. 


Formula #61 
Testosterone in a special base of pure sterols, Oil of Euca- 


Formula #62 
Diethyl Stilbesterol in a special base of pure sterols, oil of 


UCAS Hee en < aiae Sc eee aac meets 0.1%. 
Formula #85 
PNTTIMNOUIALS VIC CCN yore ec eta ee eee at eee ae oe 1% oz. 45 gr. 
Be Grcls Guia ae ee ONT NS TNE ey NEN | Pee so 1 lb. 10% oz, 
IWerlisol ent 4 naesteress ifs carl sts ees bee Fee beet he 4. oz. 


Formula #86 
5% Sulfathiazole Ointment. 
Special base. 


Formula #87 


ArmmmroniateGe Melony ssn a= 2 eee ee Loe 5 lbs. 
CANS Opava lets ON O88 BE eae a eee ese es ee 5 lbs. 
d BAU WEEE Bh OKO Ls = ap ey es es a area ems eyelet a erage 30 8 OZ. 
anohine Aualhiy dish Psy Oh) 2 bs 2S ss ee EL 20 lbs. 
FeOS rae O) ait eys fe. seers asl Pees Sala eter! 2 ee 16 lbs. 


COMM TPS ZOE AD NAM = Se eye AN ee ee ey ees See oe eee 4 lbs. 
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Formula #99 
esorcin Sk" 5 see Ses ee a ee ee eee 30 oz. 202 grs. 
Oxy.quinoline: Sulphss2265)s-5 255 32= 2 ase 14 oz. 209 ers. 
CWE se) ARNO OTE ERN CL se Fp i Ne a ee 6% pts. 
GIy Cerineye >. 52-5 Arcs tas See a eee 13 pts. 
lsopropyle Al cohole=ss25 5-555) = 55 a== === 2e = ae 10 gal. 72 oz. 
Caramlelei wes ah en sesso sans eee 27 fl. oz. 
Neutralizer: ee = aoe 5 eee ee ee ee eS Y, o7. 
Wisten(. S26 Se ses. was See ek eto oe ee eee eee 50 gals. 
Frommes Vitamins 

Each Tabsule Contains— 

WiltamiiinpAS Sate ae So 5000. U.S. P. Units. 

Waitanaiis 1) eee eS ae 800 U.S. P. Units. 

WAU) (6.5. ees aera ee. ose ee 600 U.S. P. Units. 

30 MG Ascorbic Acid 

NADI VOTE Bye Re ee earl eo eee 500 International Units- 

Wilbaning > Sse ae ek ee 1000 Gammas. 

Wilka rains a= ee. a Se eee eck ee See 50 Gammas. 

Calcium 
Pancotwenatele ie - == see seas one nee 1000 gammas. 
INJaCiINamMIde sere aces ene eee eee 20 Milligrams. 


Frommes Minerals 
Each Tablet Contains ooo gr. of — . 

Calcium Fluoride. 
Calcium Phosphate. 
Calcium Sulphate. 
Iron Phosphate. 
Potassium Chloride. 
Potassium Phosphate. 
Potassium Sulphate. 
Magnesium Phosphate. 
Sodium Chloride. 
Sodium Phosphate. 
Sodium Sulphate. 
Silica. 

Par. 6. In the course and conduct of their business, respondents, 
directly and in cooperation and conjunction with their Resident 
Managers, have disseminated and caused the dissemination of various 
advertisements concerning the preparations above referred to by the 
United States mails and by various means in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, including, 
but not limited to, advertisements inserted in newspapers and periodi- 
cals of general circulation and by circulars, pamphlets, leaflets, and 
other advertising literature for the purpose of inducing and which 
were likely to induce, directly or indirectly, the purchase of said prepa- 
rations or some of them; and respondents, as aforesaid, have also dis- 
seminated and caused the dissemination of advertisements by various 
means including, but not limited to, the advertisements above de- 
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scribed for the purpose of inducing and which were likely to induce, 
directly or indirectly, the purchase of said preparations or some of 
them in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act. 

, Bar.,7.. Among and typical of the statements and representations 
contained: in said advertisements disseminated as aforesaid are the 
following: 


¢ NOTED SCALP SPECIALIST WILL SHOW YOU HOW TO STOP BALD- 
NESS, ELIMINATE DANDRUFF, GROW STRONGER, THICKER HAIR AT 
HOME., . 
Trichologist C. G. Aasve in Attendance. 
* * % 


He will explain the Frommes treatment that helps you stop baldness and grow 
thicker, stronger hair * * * AT HOME. 

Frommes treatment combines physical and chemical therapy. Among the 
exclusive formulae included in most treatments are fast-acting germicides, scalp 
cleaners and subscalp stimulants. 

Hach of the 14 kinds of external scalp disorders require a different 
therapy * * *, 

As a rule, if your scalp grows “fuzz” your case is not hopeless. 

Meet H. T. Casperson. He’s a professional trichologist (hair specialist to you 
and me) and head of the Minneapolis offices of the Frommes Scalp Specialists. 
He has helped thousands prevent baldness—and often performed what seems 
to be the “miracle” of making hair grow on bald heads * * *, 

How does he do it? He says it’s partly old-fashioned common sense, mainly 
the scientific treatments and formulas employed exclusively in the Frommes 
method. For most people don’t need to be bald! Close to 100% of baldness can 
be prevented with proper treatment. One of the first things he pointed out in our 
interview was that baldness is not inherited—it’s the bad habits of hair and 
scalp care that are passed on from generation to generation. 

. Our treatments at Frommes, using our exclusive scientific formulae, clear up, 
the specific condition that is causing baldness and start the growth of a healthy, 
good-looking head of hair. 

No matter how bald a person is, we can start the regrowth of strong, healthy 
hair if the hair roots in the scalp have not died. 

I am happy to say that we can and do help close to 100% of the cases that come 
to us. 

New developments in the Frommes Formulx, combined with Biochemistry, 
Electrotherapy and Physiotherapy have perfected a technique never before 
equalled. 

Case histories prove the diagnostic soundness of the Frommes Method in thou- 
sands of cases of scalp disorders with 95% of accepted clients responding to 
treatment. 

Latest Scientific developments point to these facts: 

Luxuriant virile hair regrown—95% of baldness corrected. 

Sore itchy scalp conditions relieved—Falling hair and dandruff stopped. 

SCIENCE STOPS FALLING HAIR. 

Exclusive Treatment restore healthy hair. 

Excessive falling hair. 


260133—55—__44 
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Dry, itchy scalp, brittle hair. 

Receding hair line. 

Small bald. patches. 

Excess dandruff. 

Too oily hair and scalp. 

These are all danger signals that can lead you to baldness. Check them quickly 
and chances are 19 out of 20 that exclusive Frommes Treatments can prevent 
baldness and restore a natural, thick healthy head of hair for you. 

L. N. Frommes, founder of the nationally famous Frommes Scalp Specialists 
says “New Specially developed Frommes hormone formulae are the most impor- 
tant advance in successfully treating hair and scalp disorders in the last ten years. 
Combined with other steps of Frommes treatments, they bring results that are 
truly amazing”’. 

GET MORE VIRILE HAIR IN JUST 30 DAYS. 

HAIR SPECIALISTS * * *. 

Demonstrates New Methods That Stop Hair Loss, Eliminate Dandruff, and 
Grow Stronger, Thicker Hair. 

HAIR FALL STOPPED. 

Dandruff eliminated 
Baldness prevented. 

Our intensive trichological treatments scientifically combine ultra-violet ther- 
apy, professional stimulation and exclusive laboratory created formulae; they 
penetrate clogged hair passages, attack subscalp bacteria, eliminate itchiness and 
irritation, normalize the blood circulation which ‘‘feeds” the hair roots, and re- 
vitalizes the entire cycle of hair-growing activity. 

First, the Frommes expert sterilizes the scalp and normalizes acidity. 

* * * A specific for psoriasis. 


Par. 8. Through the use of the statements and representations ap- 
pearing in the aforesaid advertisements and others similar thereto, 
but not specifically set out herein, respondents represented, directly 
or by implication, that the use of their said preparations, methods and 
treatments by the Resident Managers and their operators in their 
various places of business and the use by purchasers of said prepara- 
tions in their homes will prevent baldness including small bald patches 
and cause the growth of hair on bald heads; that fuzz on the head will 
develop into normal hair by reason of their treatments; that they are 
effective in treating all kinds of scalp disorders; that their use will 
permanently eliminate dandruff, falling hair, dry, itchy and irritated 
scalp, brittle hair, and oily hair and scalp; that their use will normal- 
ize the blood circulation in the scalp and revitalize the entire cycle of 
hair-growing activity; that certain of their preparations will pene- 
trate clogged pores and destroy subscalp bacteria; that their use will 
sterilize the scalp, normalize the acidity of the scalp and that certain 
of said preparations will prevent and cure psoriasis. 

Respondents, by the use of the designation “Trichologist” in their 
advertisements in referring to Resident Managers and their employ- 
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ees, thereby represent that said persons have had competent training 
in dermatology or branches of medicine having to do with the diag- 
nosis and treatment of scalp disorders affecting the hair. 

- Par. 9. The aforesaid representations are misleading in material 
respects and constitute “false advertisements” as that term is defined 
in the Federal Trade Commission Act. In truth and in fact, the said 
preparations, methods and treatments used by the Resident Managers 
or their operators or the use of the preparations by purchasers in their 
homes will not prevent baldness including small bald patches and will 
not cause the growth of hair on bald heads. Their use will not cause 
fuzz on the head to develop into normal hair, nor will they be effective 
in the treatment of all kinds of scalp disorders. Their use will not 
permanently eliminate dandruff, falling hair, dry, itchy or irritated 
scalp, brittle hair or oily hair or scalp. Their use will not have any 
significant effect upon blood circulation of the scalp nor will they re- 
vitalize or have any significant effect upon any hair-growing activity 
of the scalp. None of said preparations will penetrate clogged pores 
or destroy subscalp bacteria. The preparations, methods and treat- 
ments will not sterilize the scalp nor normalize the acidity of the scalp. 
None of the preparations will prevent or cure psoriasis. 

The Resident Managers and their employees, in connection with 
which the designation “Trichologist” is used, have not undergone 
competent training in dermatology or any other branch of medicine 
pertaining to the treatment of scalp disorders affecting the hair. 

Par. 10. Respondents, by supplying to the Resident Managers the 
advertising matter, containing the materially misleading statements 
and representations hereinabove referred to, place in the hands of said 
Resident Managers means and instrumentalities by and through which 
said Resident Managers may and do mislead the public as to the bene- 
fits which may be derived through the use of the preparations sold by 
respondents to said Resident Managers. Further, respondents, by 
reason of the provisions of the franchise agreement set out in Para- 
graph Three hereof, are jointly responsible with their Resident Man- 
agers for the dissemination of said advertising matter. 

Par. 11. The use by the respondents of the foregoing false, decep- 
tive and misleading statements and representations disseminated as 
aforesaid, has had and now has, the capacity and tendency to mislead 
and deceive a substantial portion of the public into the erroneous and 
mistaken belief that all such statements and representations are true, 
and to induce a substantial portion of the purchasing public, because 
of such erroneous and mistaken belief, to visit the office of various 
Resident Managers for the purpose of obtaining treatments and to 
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purchase respondents’ products hereinabove referred to and also to 
purchase home treatment kits, all because of such erroneous and mis- 
taken belief engendered as above set forth. 

Par. 12. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


CONSENT SETTLEMENT * 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission on September 4, 1952, issued and sub- 
sequently served its complaint on the respondents named in the caption 
hereof, charging them with unfair and deceptive acts and practices 
in violation of the provisions of said Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purposes of this proceeding, 
any review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in leu of answer to said complaint, 
hereby : 

1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or in 
part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts; the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final dis- 
position of this proceeding, are as follows: 

*The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on December 2, 1952 and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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Paracrapy 1. The Frommes Method, Inc., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the Se of Minnesota, with its principal office and place of business 
at 925 Metropolitan Eee , Minneapolis, Minnesota. 

Leo N. Frommes, Merlon Fi rommes and Marion McNeive are Presi- 
dent, Vice President and Secretary-Treasurer, respectively, of cor- 
porate respondent. The office and principal place of business of the 
individual respondents is the same as that of the corporate respondent. 
The individual respondents as officers of the corporate respondent 
formulate, direct and control all of its business activities and policies. 

Par. 2. In the course and conduct of their business, the respondents 
for several years last past have been engaged in the sale and distribu- 
tion of various cosmetics and medicinal preparations for external and 
internal use for the treatment of conditions of the hair and scalp in 
the manner as hereinafter set forth. Respondents cause said prepara- 
tions when sold to be transported from their place of business in the 
State of Minnesota to the purchasers thereof located in various other 
States of the United States. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in said prepara- 
tions in commerce between and among the various States of the United 
States. Their business in such commerce has been and is substantial. 

Par. 3. In the course and conduct of its business, corporate respond- 
ent issues franchise agreements to others granting the use of the 
“Frommes Method” for the treatment of the hair and scalp in particu- 
lar localities for stated periods of time. Said agreements provide, 
among other things, that the persons obtaining said agreements, called 
Resident MM amacsrs, shall have the exclusive right to HOTE sell, 
render the services and use the materials and preparations of the 
“Frommes Method” in the territory assigned; that corporate respond- 
ent shall furnish advertising mats, stationery and other forms of 
advertising at cost to said Resident Managers with the provision that 
all advertising and publicity copy shall be subject to the approval of 
the corporate respondent. The Resident Managers agree, among other 
things, to advertise in local newspapers using copy furnished by cor- 
porate respondent in an amount not less than 10% of their gross 
receipts during each month; to give all their time to the business and 
to furnish daily and rently reports to corporate respondent showing 
gross receipts and expenses; to use only the formula and products of 
corporate respondent and to pay to it a fixed percentage of the gross 
receipts of his business monthly. Corporate respondent has issued 
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at least 20 franchise agreements mostly in the West and Midwest, in 
addition to one in Havana, Cuba. 

Par. 4. Corporate respondent had adopted several methods in 
connection with the sale of its various preparations. First, it furnishes 
the various Resident Managers with advertising mats, stationery and 
other forms of advertising material in accordance with the provision 
of the franchise agreements, said advertising material being to the 
effect that said Resident Managers can diagnose and cure scalp trouble, 
stop falling hair, regrow hair on bald heads and similar representa- 
tions, for the purpose of inducing persons to come to the place of 
business of the various Resident Managers where the various prepara- 
tions are sold and administered to the purchaser. Second, where it is 
not possible for the purchaser to come to the Resident Managers at 
intervals for the aforesaid purposes, an assortment of products known 
as “Home Treatment Kits” are sold to the public for administration 
in the home. Third, corporate respondent sends traveling representa- 
tives to various cities whose visits are extensively advertised in the 
cities to be visited, which advertisements invite the public to call upon 
said representatives who conducts a “free clinic” for diagnosis and 
advice. The representatives at such times recommend the purchase of 
the Home Treatment Kits above described. 

Par. 5. The designations for the various preparations sold by cor- 
porate respondent to the Resident Managers, some of which prepara- 
tions are included in the Home Treatment Kits, and the formulae 
thereof are as follows: 


Shampoo #2 


OleiepA cides a2 eae SSeee ak Se Se eee 48%. 
eEriethanolamine 222 ~ eee Aled ON SL EN kes SEES ee aed 35% 
Diethylene Glycol Monoethylether___.________.______-- 8.8%. 
Sodium Hexamethaphosphate___..._._._-_-._...._ 2 - 1.66%. 
Synthetic Detergent (Dupont WAT)___________________ 6.4%. 
RhodesiayPerfumenyoleo* 292s: Pee bee eee Ree eee 0.14%. 


General Mills, Inc.—Aliphet 44A may be used in place 
of part or all of the Oleic Acid. 


Special Shampoo 


Synthetic Detergents. s 2 Gi ueer gene _ Seber eeyxees TU: 
Deodoran tie srr 5. acee le see peas ee Nr Oe eee 1.2%. 
Watetss seat. Wedel iS ee LU pr. Bane See Reet. eee 21.8%. 
Brown Colorcets eo. ta as. marne Be teed eer oa eee 1% er. per 5 
gallons. 
Red" Coloree see 2 SSO ee ee Ee 0.4 gr. per 5 
gallons. 


Hair Dress (Pomade) 
Resorcinol menoacetate, oil, Petrolatum, wax, Cetyl alco- 
hol, and Perfume. 


THE FROMMES METHOD, INC. ET AL. 
630 Findings 


Fromoil #8 : 
Sulphonated Castor Oile-i vel J. lees el ee eee 
Lanamine (Robinson Wagner Co.)_..__..___.-.-------- 
Litt 50) GEE! Nee c GS SEE aie eae een a Saree 
Polyethylene Glycol Monolaurate__.___._____.___-____- 
Deodorant #5 (Felton Chemical Co.)_-._______________- 
GEENGVON DAN 32! tsi 2ST eran eee Ps Doe 
Perfume with Wisteria and Isocyclo Citral S. 
Color with Brown and Cherry Red. 

Ointment #31 
PACLOMS AICI CMe Seer cns Oe ee 
Sulpbutismblimedssiess. oes ae De ee ae 
PM pelaRetrolal WM © es ees ca og te ams ee eS 
COMP Re trols tatty ce eee ee Se eg re 
Ocyouinauney Suiph= £25. 5.82 e oe eee en eee ee 

Oiniment #35 
Acid Salicylic. ________ EE OSE OS eae ee ee eee 
SUL atria uD itn CC nee ee ee ee ha ae aan te 
Wleonesing@ asi cuits ee 2 ea er ee ee 
NE date BHO TAUING Ieee tae eon Sa Ge es eg 
ATTA SP LEE E) EY ibs ee ee EAE ES eS 
Re rome ain 5 tn ye ee ee 

Formula #86 
Oxvaiinolne sulphates 2. 622 oa eee oceans 
RESON CHINO Ip G94 ee ee ee ice eee 
OUR Cn Gey. wee ee nm men ee eee ere meee 
AUCOMO MaemeeEr ee ues amt ee A Le ae eee eee 
Givecrine st Lmiaaen mee a en es tae et eSe ae 
Yellow Coloring q. s. 5 
WV aCenqusvie is, sete ke We Ae fod SE Be 

Formula #37 
Oxy quinolinetSulphatesreie Seto. 222 eho ease Le 
Resorelno lee ety. See e ee 28 Aa. ees ee eee 
WAL COO EMRE Fes Seer nt a oe a ee 
Gly cerincwnme se se 2s N= See 2 ete eee 
One VMicliscdme serene. Me eee 2 Sn en ee eee 
OilpBere am @ teeta ee oe ee eee 
Onlsieino ne eee a 8 oe on ee eee 
Ond@ nance mee pee ee es oe ae eae 
OilpRiOsemaAny eee een eee ee ek SF ee ee ede 
ES aaboran dime se 8. Lo eee eee e ae ee 
Caromel q. s. 
Win Cerca sme meres eet e208 eee Lee eee eee oe eeh2 

Formula #38 
Hid ebicise@arnOniseemerc. 2.22240 5si one eee ei Soe 
Acid SalicwliCwr seme es oo 2 eee eee Be eS 
Castors @ leer nein eo PT oe. 2 one ee ee ese 
Orlidose nares seo oo oe ee SE 
Oilmiavendeneanrere res oF bees ee ee ee Seek 
OneBergain ole meee see oe pe ee ne oe 
OTE Caren cil Tee es ea as es Se She ee 
ISopropyiAlCOhOl-Qn6 "22-2205. — 5. seco ee a eens 
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78%. 

8.6%. 
4.2%, 
8.6%. 
0.4%. 
0.2%. 


37% oz. 


6 Oz. 
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Formula #39 


(AGUA TALOINONLARC Ol Gane 2 tea eee ee 
Oil Rosemary... =.=. 42.+-2.---5¢) 5+ ees 
Benzaldehydes- 3426s. See onne ee c es eee ee 
OilMbavender 2.22 on ee oe soe es 
Drs @Cantharidesss. 22. 55452: 32. ea eee 
JSOpropylentCOOM Casas lene ays er See eer 


Formula #48 


TinCs peroxides —- ae See eee 
JASAMNIN Chie osc See eS oe ee ee a ee 
Pink’ Coloring+*: es: = -=22s"2ss05%=-=25e seen 
Whites etrolacuin reso ae = aa ae ae ee as 


Formula #44 


Oxay GUITMONI TY CaS ull 0 yee ee 
PRESOL CHING lca ssene se ose ten ames en ee 


Formula #45 


Tin G ORIG © se aes ey Se eer Aspire Se eee 
IBOTIC HA GIs oy Se ene et ee k=, ey ne ep ee 
TG GIN VES ee eas © Ses ae ae 
RE bro ait sere es ce ney ee ee 


Formula #51 
Eucalyptol. 
Oil of Rosemary. 
Thymol. 
Petroleum Oil Base. 


Formula #58 


Oxy quimoliner sulphates soeee eon seee eee eee eee 
ICSOLCINOIE EN one mena se ee cn Ae Ce eee eee 


Oil: entoneelane sot oc cos ecole eee ee eee eee 
Oi Onainvest ccs scot ceenke- ae See eee eee 
Oils Roseivaty eee cm ig Po dce ecee ee eee 


Green coloring q. s. 


RPMI abOran Gls ence denn Fe eee eee ee ee eee 
Water G2 Su..3Sis-s2teasceeseseeeseeeeeeeneee 


Formula #565 


Oillof=BersamotvArts===5=)==s= 222 === awe ae 


Red Coloring q. s. 


Heavy Mineral’ Oil qis222=222*===-=55-2e=s=52= 


Formula #61 


Testosterone in a special base of pure sterols, Oil of Euca- 


49 ¥.T.C. 


20 oz. 


5 oz. 


20 gals. 


20 oz. 
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Formula #62 
Diethyl Stilbesterol in a special rarer of pure sterols, oil of 


d EUIGHD) Nirfod HUIS eS, pee ei Fy ar pe nel ar amie Capit 0.1%. 
Formula #85 
Ammoniated (Miercuryi is. {Se ests sil eeuitaag 1% oz. 45 er. 
Retnolatiins _ aera cr bereyy os oS ye ese de ay tek Se 1 Ib 10% oz. 
NGI SO let ae ale Ae ae ee pe ee 4 on. 


Formula #86 
- 6% Sulfathiazole Ointment. 
Special base. 
Formula #87 


AmmmoniatedsM enoutiy= eeios—= = 2d 2 ial seme ee ek 5 lbs. 

ZINC O) CCC ee RR a er ee 5 Ibs. 

ELC ROO Ween ee ee fe poe Geen seeps oe Se ae 8 oz. 

Teepe tne a Wu 6 lie aD ere nln <i ll pr eget ys 20 lbs. 

Amiber*Petrolatumle® PstPu Mer rroTiie Sis tas De iertee 16 lbs. 

Oil Petrolatum_-___-__-- et St) argue orient bor fy rye wet ins 4 lbs. 
Formula #99 

IVCSORCIN Ewe ey, en Sore epee 6 ee ee ee 30 oz. 202 ers. 

Oey cua Mw Uo ae eee re 14 oz. 209 ers. 

Libis GS OOH 0G Tp ear eli ae hes Mi 8 ST are Ss RM oS 6% pts. 

Glyeerinestiein os DOLCE Gis ate ye yi DE 13 pts. 

SOTTO Psy lel COLO le sae eee Se ee ee ne 10 gal. 72 oz. 

(COACHING hats Mo a Se Oe eee aS eS 27 fl. oz. 

Pelt CA 0 eee eee ee VY OZ. 

eS HT SRE bee a eRe a ti i pe en 50 gals. 


Frommes Vitamins 
Each Tabsule Contains— 


VET SLANT Mes Neestese apres eee ee Re ere 5000 U.S. P. Units. 
BViitamins ses toe Seisal. Lil? Tome Bes eS 800 U. S. P. Units. 
Waa TMC. eee ee totes 2 SR Ree oe 600 U.S. P. Units. 

30 MG Ascorbic Acid 
WAtaimimM, Diss tes. Ne es ee) Jeers 500 International Units. 
aA ope we oe oe ee ee 1000 Gammas. 
Vitaminib ys. 20 -tgei «eos  famates 2 50 Gammas. 

Calcium 
iPantothenaveke-me er eine Jetes es ee 20 Gammas. 
INiseimamicle! Jabesmsrr. lancet war Fe 20 Milligrams 


Frommes Minerals 
Each Tablet Contains Mooo gr. of — 

Calcium Fluoride. 
Calcium Phosphate. 
Calcium Sulphate. 
Tron Phosphate. 
Potassium Chloride. 
Potassium Phosphate. 
Potassium Sulphate. 
Magnesium Phosphate. 
Sodium Chloride. 
Sodium Phosphate. 
Sodium Sulphate. 
Silica. 
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Par. 6. In the course and conduct of their business, respondents, 
directly and in cooperation and conjunction with their Resident Man- 
agers, have disseminated and caused the dissemination of various ad- 
vertisements concerning the preparation above referred to by the 
United States mails and by various means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, including, but not 
limited to, advertisements inserted in newspapers and periodicals of 
general circulation and by circulars, pamphlets, leaflets, and other ad- 
vertising literature for the purpose of inducing and which were likely 
to induce, directly or indirectly, the purchase of said preparations or 
some of them; and respondents, as aforesaid, have also disseminated 
and caused the dissemination of advertisements by various means in- 
cluding, but not limited to, the advertisements above described for the 
purpose of inducing and which were likely to induce, directly or in- 
directly, the purchase of said preparations or some of them in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act. 

Par. 7. Among and typical of the statements and representations 
contained in said advertisements disseminated as aforesaid are the 
following : 


NOTED SCALP SPECIALIST WILL SHOW YOU HOW TO STOP BALD- 
NESS, ELIMINATE DANDRUFF, GROW STRONGER, THICKER HAIR AT 
HOMP. 

Trichologist C. G. Aasve in Attendance. 

* %* * 

He will explain the Frommes treatment that helps you stop baldness and grow 
thicker, stronger hair * * * AT HOMRE. 

Frommes treatment combines physical and chemical therapy. Among the ex- 
clusive formulae included in most treatments are fast-acting germicides, scalp 
cleaners and sub-scalp stimulants. 

Hach of the 14 kinds of external scalp disorders require a different 
therapy * * *. 

As a rule, if your scalp grows “fuzz” your case is not hopeless. 

Meet H. T. Casperson. He’s a professional trichologist (hair specialist to you 
and me) and head of the Minneapolis offices of the Frommes Scalp Specialists. 
He has helped thousands prevent baldness—and often performed what seems to 
be the ‘‘miracle”’ of making hair grow on bald heads * * *, 

How does he do it? He says it’s partly old-fashioned common sense, mainly 
the scientific treatments and formulas employed exclusively in the Frommes 
method. For most people don’t need to be bald! Close to 100% of baldness can 
be prevented with proper treatment. One of the first things he pointed out in 
out interview was that baldness is not inherited— it’s the bad habits of hair and 
scalp care that are passed on from generation to generation. 

Our treatments at Frommes, using our exclusive scientific formulae, clear up 
the specific condition that is causing baldness and start the growth of a healthy, 
good-looking head of hair. 

No matter how bald a person is, we can start the regrowth of strong, healthy 
hair if the hair roots in the scalp have not died. 
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Iam happy to say that we can and do help close to 100% of the cases that come 
to us. 

New developments in the Frommes Formulae, combined with Biochemistry, 
Hlectrotherapy and Physiotherapy have perfected a technique never before 
equalled. 

Case histories prove the diagnostic soundness of the Frommes Method in 
thousands of cases of scalp disorders with 95% of accepted clients responding 
to treatment. 

Latest Scientific developments point to these facts: 

Luxuriant virile hair regrown—95% of baldness corrected. 

Sore itchy scalp conditions relieved—Falling hair and dandruff stopped. 

SCIENCE STOPS FALLING HAIR. 

Exclusive Treatments restore healthy hair. 

Excessive falling hair. 

Dry, itchy scalp, brittle hair. 

Receding hair line. 

Small bald patches. 

Excess dandruff. 

Too oily hair and scalp. 

These are all danger signals that can lead you to baldness. Check them 
quickly and chances are 19 out of 20 that exclusive Frommes Treatments 
ean prevent baldness and restore a natural, thick healthy head of hair for you. 

L. N. Frommes, founder of the nationally famous Frommes Scalp Specialists 
says “New Specially developed Frommes hormone formulae are the most im- 
portant advance in successfully treating hair and scalp disorders in the last 
ten years. Combined with other steps of Frommes treatments, they bring results 
that are truly amazing.” 

GET MORE VIRILE HAIR IN JUST 30 DAYS. 

HAIR SPECIALISTS * * *. 

Demonstrate New Methods That Stop Hair Loss, Eliminate Dandruff, and 
Grow Stronger, Thicker Hair. 

HAIR FALL STOPPED. 

Dandruff eliminated. 
Baldness prevented. 

Our intensive trichological treatments scientifically combine ultraviolet therapy, 
professional stimulation and exclusive laboratory created formulae; they pene- 
trate clogged hair passages, attack subscalp bacteria, eliminate itchiness and 
irritation, normalize the blood circulation which “feeds” the hair roots, and 
revitalizes the entire cycle of hair-growing activity. 

First, the Frommes expert sterilizes the scalp and normalizes acidity. 

* * * A specific for psoriasis. 


Par. 8. Through the use of the statements and representations ap- 
pearing in the aforesaid advertisements and others similar thereto, but 
not specifically set out herein, respondents represented, directly or by 
implication, that the use of their said preparation, methods and treat- 
ments by the Resident Managers and their operators in their various 
places of business and the use by purchasers of said preparations in 
their homes will prevent baldness including small bald patches and 
cause the growth of hair on bald heads; that fuzz on the head will 
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develop into normal hair by reason of their treatments; that they are 
effective in treating all kinds of scalp disorders; that their use will 
permanently eliminate dandruff, falling hair, dry, itchy and irritated 
scalp, brittle hair, and oily hair and scalp; that their use will normal- 
ize the blood circulation in the scalp and revitalize the entire cycle of 
hair growing activity; that certain of their preparations will destroy 
subscalp bacteria; that their use will sterilize the scalp, normalize the 
acidity of the scalp and that certain of said preparations will prevent 
and cure psoriasis. 

Respondents, by the use of the designation “Trichologist” in their 
advertisements in referring to Resident Managers and their employees, 
thereby represent that said persons have had competent training in 
dermatology or branches of medicine having to do with diagnosis and 
treatment of scalp disorders affecting the hair. 

Par. 9. The aforesaid representations are misleading in material 
respects and constitute “false advertisements” as that term is defined in 
the Federal Trade Commission Act. In truth and in fact, the said 
preparations, methods and treatments used by the Resident Managers 
or their operators or the use of the preparations by purchasers in their 
homes will not prevent baldness including small bald patches and will 
not cause the growth of hair on bald heads. ‘Their use will not cause 
fuzz on the head to develop into normal hair, nor will they be effective 
in the treatment of all kinds of scalp disorders. Their use will not 
permanently eliminate dandruff, falling hair, dry, itchy or irritated 
scalp, brittle hair or oily hair or scalp. Their use will not have any 
significant effect upon blood circulation of the scalp nor will they re- 
vitalize or have any significant effect upon any hair growing activity 
of the scalp. None of said preparations will destroy subscalp bacteria. 
The preparations, methods and treatments will not sterilze the scalp 
nor normalize the acidity of the scalp. None of the preparations will 
prevent or cure psoriasis. 

The Resident Managers and their employees, in connection with 
which the designation “Trichologist” is used, have not undergone com- 
petent training in dermatology or any other branch of medicine per- 
taining to the treatment of scalp disorders affecting the hair. 

Par. 10. Respondents, by supplying to the Resident Managers the 
advertising matter, containing the materially misleading statements 
and representations hereinabove referred to, place in the hands of said 
Resident Managers means and instrumentalities by and through which 
said Resident Managers may and do mislead the public as to the bene- 
fits which may be derived through the use of the preparations sold by 
respondents to said Resident Managers. Further, respondents, by rea- 
son of the provisions of the franchise agreement set out in Paragraph 
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Three hereof, are jointly responsible with their Resident Managers for 
the dissemination of said advertising matter. 

Par. 11. The use by the respondents of the foregoing false, deceptive 
and misleading statements and representations disseminated as afore- 
said, has had and now has, the capacity and tendency to mislead and 
deceive a substantial portion of the public into the erroneous and mis- 
taken belief that all such statements and representations are true, and 
to induce a substantial portion of the purchasing public, because of 
such erroneous and mistaken belief, to visit the office of various Resi- 
dent Managers for the purpose of obtaining treatments and to pur- 
chase respondents’ products hereinabove referred to and also to pur- 
chase home treatment kits, all because of such erroneous and mistaken 
belief engendered as above set forth. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


- It is ordered, That the respondent, The Frommes Method, Inc., a 
corporation, and its officers, and the respondents, Leo N. Frommes, 
Merlon Frommes and Marion McNeive, individually and as officers 
of said respondent corporation, and respondents’ respective represent- 
atives, agents and employees, directly or through any corporate or 
other device, in connection with the offering for sale and sale of treat- 
ments of the hair and scalp in which the various cosmetic and medici- 
nal preparations, as set out in the findings herein, are used; and in 
connection with the sale, offering for sale or distribution of the various 
cosmetic and medicinal preparations, as set out in the findings herein, 
which are used in the treatment of conditions of the hair and scalp, 
or any other products or preparations of substantially similar compo- 
sition or possessing substantially similar properties, whether sold 
under the same or any other name, do forthwith cease and desist from, 
directly or indirectly : 

1. Disseminating or causing to be disseminated, any advertisement 
by means of the United States mails, or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
represents directly or through inference: 

(a) That the use of said preparations, methods and treatments by 
respondents’ Resident Managers or their operators, in their various 


650 FEDERAL TRADE COMMISSION DECISIONS 
Order 49 F, T.C. 


places of business or the use by purchasers of said preparations, in 
their homes; 

(1) Will prevent baldness or small bald patches or cause the growth 
of hair on bald heads. 

(2) Will cause fuzz on the scalp to develop into normal hair. 

(3) Are an effective treatment for all kinds of scalp disorders. 

(4) Will permanently eliminate dandruff, falling hair, dry, itchy 
or irritated scalp, brittle hair or oily hair or scalp. 

(5) Will normalize the blood circulation in the scalp or revitalize or 
have any effect upon any hair growing activity of the scalp. 

(6) Will sterilize the scalp or normalize the acidity of the scalp. 

(b) That any of their preparations will destroy subscalp bacteria. 

(c) That any of their said preparations will prevent or cure 
psoriasis. 

2. Disseminating or causing to be disseminated, by any means, any 
advertisement for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase of said preparations in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any of the representations prohibited in sub- 
paragraphs (a) through (c) of Paragraph 1 hereof or which repre- 
sents, directly or by implication, that respondents’ resident managers 
or any of their employees who have not had competent training in 
dermatology or other branches of medicine having to do with the 
diagnosis and treatment of scalp disorders affecting the hair are 
trichologists. 

[tis further ordered, That respondents shall, within sixty (60) days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 

THE FROMMES METHOD, INC., 
A CORPORATION, 
By (S) Leo N. Frommes, 
Leo N. Frommers, 
Individually and as Officers of The Frommes Method, Inc., 
a Corporation. 
By (S) Merlon Frommes, 
Merton Fromes, 
Individually and as Officers of The Frommes Method, Inc., 
a Corporation. 
By (S) Marion McNeive, 
Marton McNrtvr, 
Individually and as Officers of The Frommes Method, Inc., 
a Corporation. 
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Date: October 27, 1952. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 2nd day of 
December 1952. 
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In THE MatTrTer oF 
RADIATOR SPECIALTY COMPANY ET ALi °!° >: 


COMPLAINT, DECISION, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26,1914 


Docket 5790. Complaint, June 27, 1950—Decision, Dec. 4, 1952 * 


Where a corporation and its two officers, engaged in the interstate sale and distri- 
bution of a gasoline additive designated as “Nu-Power” and “Nu-Power 
Upper Cylinder Lubricant”; and also of its ‘““Nu-Power Tune-Up Solvent”, 
supplied with a ‘““Vacuumatie Injector’; in advertisements and pamphlets, 
leaflets, and copies of testimonial letters and on labels on containers— 

(a) Falsely represented that “Nu-Power Upper Cylinder Lubricant’, used as 
directed, would increase mileage obtained from gasoline and oil, add motor 
power and improve engine performance, create faster pick-up, and cause 
smoother motor idling ; 

(6) Falsely represented that it would keep spark plugs cleaner, free sticky 
valves, reduce gas knocks and ping, supply requisite lubrication for valves, 
valve stems, upper cylinders and piston rings; and keep valves and rings 
free; 

(c) Falsely represented that it would lengthen the life of spark plug and valves, 
reduce friction and prevent: wear, protect metal surfaces, cause quicker 
starting, and increase compression ; and 

(ad) Falsely represented that it was a special combination of heat-resisting oils 
and would prevent wear and scuffing of cylinder walls ; 

With tendency and capacity to deceive a substantial portion of the purchasing 
public into the erroneous belief that such representations were true and 
thereby induce its purchase of their said product: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair methods of 
competition in commerce and unfair and deceptive acts and practices therein. 


As respects a formal stipulation executed by respondent Blumenthal, president 
of the corporate respondent, on May 12, 1944, and accepted by the Com- 
mission, namely, as Stipulation No. 03215, 38 F. T. C. 819, in which re- 
spondents admitted, among other things, that the fuel value or energy of gaso- 
line was not affected by the addition of “Nu-Power”, that tests had not 
conclusively demonstrated that a 25% increase in mileage might be obtained 
by its use, that it would not keep spark. plugs clean or eliminate knocks 
from motor ping; and agreed, in the event of a future complaint and formal 
proceedings that such stipulation might be received as evidence of the prior 
use by respondent corporation of the acts and practices referred to: such 
stipulation was relevant and was received in evidence. 


1“Mecision”, etc. announcing failure of appeal, and fruition of initial decision, dated 
June 9, 1953. 
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In the aforesaid connection, despite respondents’ assertions that there had been 
no violations of said stipulation, partly because of the change in the formula 
of “Lubrizol”, the asserted effective solvent ingredient of “Nu-Power’’, the 
weight of the testimony was to the contrary and to the effect that ‘““Nu-Power” 
would have none of the qualities or virtues ascribed to it no matter what 
quantity or formula of ‘“Lubrizol” was used in its composition. 


In said general connection, it was realized that the proceeding was not brought 
specifically to enforce the terms of the stipulation, which was a link in the 
chain of evidence, pertinent to be considered in the premises and to receive 
the weight which was its due, especially concerning the admissions against 
interest therein contained. 


In considering the test made by four experts of the Bureau of Standards, who 
testificd at the instance of the Commission—without interest in the outcome 
of the proceeding, insofar as known to or observed by the examiner and the 
four witnesses who testified for respondents, the examiner noted that the 
latter were all officers or employees of the corporation which made the 
aforesaid patented product “Lubrizol”—the main and active ingredient of 
respondents’ ““Nu-Power’—and from which, as its sole supplier, respondent 
corporation had for years purchased the same, and the interest of respond- 
ents’ witnesses in retaining the business of respondents’ customer, as reflected 
in their testimony. 


In further appraising the testimony of the experts of the Bureau and that of the 
witnesses testifying for respondents, involving tests which were highly 
technical in character and, as respects the latter, the absence of any allow- 
ance, in connection with various infinitesimal measurements, for many 
imponderables and for normal range of experimental errors; it was con- 
cluded that even under the selected conditions, reduced gasoline consumption 
was not significant, and that remaining conclusions were likewise not suf- 
ficient, on the basis of actual tests or otherwise, to justify to the public the 
broad, unequivocal and unqualified claims set out in behalf of the product. 


As respects the charges of the complaint with regard to respondents’ other 
product, namely its “Nu-Power Tune Up Solvent”: there was a total failure 
of proof, no tests were made, and inconclusive expressions of opinion wholly 
failed to substantiate the same; and while the product was composed essen- 
tially of the same or similar active ingredients as the ‘“Nu-Power Upper 
Cylinder Lubricant”, the formulae differed as did the method of application 
and use. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. Jesse D. Kash for the Commission. . 
Mr. Maurice A. Weinstein, of Charlotte, N. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, having reason to believe that Radiator 
Specialty Company, a corporation, and I. D. Blumenthal, Herman 
Blumenthal, and Edward F. Morgan, individually and as officers of 
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Radiator Specialty Company, a corporation, hereinafter referred to 
as respondents, have violated the provisions of said Act, and it appear- 
ing to the Commission that:a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its weap 
in that respect as follows: 

’ Paracrapu 1. Respondent Radiator Specialty Company is a corpo- 
ration organized, existing and doing business under and by virtue of 
the laws of the State of North Carolina and respondents I. D. Blumen- 
thal, Herman Blumenthal and Edward F. Morgan, individuals, are 
President, Vice-President and Secretary, respectively, thereof. The 
individual respondents have dominant control of the advertising 
policies and business. activities of said corporate respondent, and. all 
of said respondents have cooperated with each other and have acted 
in concert in doing the acts and things hereinafter alleged. Respond- 
ents’. office and principal place of business is located at 1700-1900 
Dowd Road, Charlotte, North Carolina. 

Par. 2. Respondents are now and have been for more than a year 
last past engaged in the sale and distribution of a solution, for mixing 
or blending with gasoline when gasoline is to be used as a motor fuel, 
called Nu-Power and also called Nu-Power Upper Cylinder Lubri- 
cant, and another solution called Nu-Power Tune-Up Solvent with 
eae is supplied a device called a Vacuumatic Injector. 

The respondents cause, and have caused, each of their said products, 
when sold, to be shipped from their Sieaee or said place of business 
in the State of North Carolina to the purchasers thereof at their re- 
spective residences located in various other States of the United States 
and in the District of Columbia. 'The respondents maintain, and at: 
all times mentioned herein have maintained, a course of trade in each 
of said products, in commerce, among and between the various States 
of the United States and in the District of Columbia. Respondents’ 
volume of business in each of said products in commerce is and has 
been substantial. 

Par. 3. (a) Respondents’ directions for the use of Nu-Power are to 
add 4 ounces thereof to each 10 gallons or less of gasoline; to “Pour 
in Tartk—It Mixes Itself.” NEES for Nu- [ei invest Cylinder 
Lubricant are to “use regularly in proportion of 4 ounces to each 5 
gallons of gasoline * * * particularly while breaking in a new car. 
If car is in excellent condition, use 4 ounces to each 10 gallons of 
gasoline.” 
~The formula for Nu-Power is the same as the formula for Nu-Power 
Upper Cylinder Lubricant; viz, “Latus 22, 308 Ibs., and Lubrizol 506, 
82 Ibs.” 
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(b) Respondents’ directions for applying Nu-Power Tune-Up. 
Solvent with the Vacuumatic Injector are as follows: 


Just attach the Injector to the carburetor throat, remove the spark plug and 
in its place insert the correct size Adaptor. (Three Adaptors are furnished to- 
fit all spark plug openings). With the motor running at smooth idling speed, 
an accurately measured amount (2 ounces) of Nu-Power Tune-Up Solvent is- 
slowly atomized, full strength, directly into the cylinder. Each cylinder is. 
treated individually, thereby insuring results not possible with any other 
method. This treatment should be given every 5,000 miles. 


The formula for Nu-Power Tune-Up Solvent is: “Drip Oil, 5 lbs. ; 
Latus 22, 84 Ibs.; Lubrizol, 10 lbs.; Shell Penetrating Oil, 1 lb.; and 
Black Dye.” 

Par. 4. In the course and conduct of their said business and for 
the purpose of inducing the purchase of their said product called 
Nu-Power and Nu-Power Upper Cylinder Lubricant respectively, 
hereinafter referred to as Nu-Power, and their product Nu-Power 
Tune-Up Solvent, in commerce, respondents have made many state- 
ments and representations relative to their value and effectiveness by 
means of advertisements in the form of pamphlets, leaflets, copies of 
testimonial letters, and labels on the containers thereof. Among and 
typical of the statements and representations contained in said ad- 
vertisements concerning the said product Nu-Power are the fol- 
lowing: 

Nu-Power * * * INCRHASES Gasoline Mileage and Improves Engine Per- 
formance. 

Create Faster Pick-Up. 

Develop Better Pull. 

Keep Spark Plugs Cleaner. 

Free Sticky Valves. 

Reduce Gas Knocks and “Ping”. 

Achieve Greater Economy of Operation. 

INCREASE MILEAGE—PEP—POWER. 

Nu-Power UPPER CYLINDER LUBRICANT * * * For A SMOOTHER, 
MORE POWERFUL MOTOR * * * with increased gasoline and oil mileage. 

INSTANT LUBRICATION FOR VALVES, * * * valve stems, upper cylinders 
and piston rings—parts that motor oils can’t reach. 

Keeps Valves and Rings Free. 

Lengthens Spark Plug and Valve Life. 

Reduces Friction * * * Prevents Wear. 

Protects Metal Surfaces. 

Smoother Idling. 

Improves Pick-Up. 

Quicker Cold-Weather Starting. 

Increases Power and Compression. 

* * * assures easy starting. * * * 
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Nu-Power Upper Cylinder Lubricant is a special combination of heat resisting 
OSE es. 

* * * prevents wear and scuffing of cylinder walls * * *. 

Among and typical of the statements and representations contained 
in*said' advertisements concerning Nu-Power TUNE-UP SOLVENT 
arethe following: 

Continually Raises Compression. 

Insures Quicker Starting. 

Par. 5. By the use of the statements and representations hereinabove 
set forth and others similar thereto, not specifically set out herein, 
respondents have represented and now represent, directly or indirectly, 
that their product Nu-Power, when used as directed, increases the 
mileage obtained from gasoline and oil; causes a motor to be more 
powerful and improves engine Deer oriinnecs creates faster pick-up; 
causes smoother idling ; keeps spark plugs cleaner ; frees sticky valves; 
reduces gas knocks and ping; supplies the necessary lubrication for 
valves, valve stems, upper cylinders and piston rings, which are parts 
that oils do not eva ; keeps valves and rings free; lengthens the life of 
spark plugs and valves; reduces friction and prevents wear; protects 
metal surfaces; causes eres starting; Increases compression; is a 
special seca ibe in of heat-resisting oils and prevents wear and 
scuffing of cylinder walls. 

Through the use of the aforesaid sateen and representations and 
others similar thereto, not specifically set out herein, concerning their 
product Nu-Power Tune-Up Solvent, respondents hae represented, 
and’ now represent, that when used as directed, said product raises 
compression and insures quicker starting. 

Par. 6. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact, the use of the product 
Nu-Power, as directed, or otherwise, will not increase the mileage 
obtained from oil or gas, will not increase the power or improve the 
engine performance or result in faster pick-up or smoother idling to 
any significant degree. In the ordinary sense spark plugs become 
fouled because of deposits accumulated in the operation of the engine 
and sticky valves are also ordinarily caused by these deposits. This 
product will not prevent the accumulation of such deposits and accord- 
ingly will not keep the spark plugs cleaner nor free sticky valves caused 
by such deposits. Its use will not reduce gas knocks or pings. Valves, 
valve stems, upper cylinders and piston rings are adequately lubricated 
by the oiling systems of automobile engines and the additional use of 
this product will not result in any benefit to such parts. Said product 
will not keep the valves and rings free nor will it lengthen the life of 
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spark plugs or valves. Friction and resulting wear on engine parts are 
caused by the rubbing of moving parts. This product added to gaso- 
line enters the combustion chamber and is practically all burned during 
the power stroke of theengine. It consequently would have little effect 
as a lubricant in reducing friction and preventing wear. Nu-Power is 
not effective in protecting metal surfaces. The ease of starting an 
engine is ordinarily determined by the volatility range of the gasoline. 
The volatility of Nu-Power is such that it can have no effect upon the 
starting quality of gasoline and consequently its use will not cause 
engines to start easier or quicker. The heat resisting properties of the 
oils in this product are not as great as ordinary lubricating oil and 
from the standpoint of its lubricating value is not as great as lubricat- 
ing oil. Scuffing and unusal wear of the cylinder walls are usually not 
caused by lack of lubrication and when they occur aré generally caused 
by poor materials and methods of manufacture. Under these condi- 
tions this product would not be of value in preventing wear and 
scuffing of the cylinder walls. 

The product Nu-Power Tune-Up Solvent, used as directed or other- 
wise, will not raise compression or insure quicker starting. 

Par. 7. The aforesaid false, misleading and deceptive statements and 
representations made by respondents have had and now have the tend- 
ency and capacity to deceive and mislead a substantial portion of the 
public into the erroneous belief that such representations were and are 
true and to induce a substantial portion of the public to purchase 
respondents’ said products because of such erroneous belief. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to “Decision of the Commission and Order to File Report 
of Compliance,” dated June 9, 1953, the initial decision in the instant 


1 Said Decision of the Commission, follows: 

The initial decision of the hearing examiner having been filed in this proceeding on 
May 2, 1952, and counsel for respondents having seasonably filed a notice of respondents’ 
intention to appeal therefrom and having filed in addition a motion for an extension of 
time within which to file an appeal brief ;, and 

The Commission, on November 7, 1952, having duly entered an order the effect of which 
was to extend to December 3, 1952, the time within which an appeal brief may have been 
filed ; and 

No appeal brief having been filed within the time so provided and hence no matters 
having been presented for determination by the Commission : 

Therefore, pursuant to Rules XXII and XXIII of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner, a copy of which is hereto attached, did on Decem- 
ber 4, 1952, become the decision of the Commission ; and, accordingly : 
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matter of hearing examiner James A. Purcell, as set out as follows, 
became on December 4, 1952 the decision of the Commission. 


INITIAL DECISION BY JAMES A, PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 27, 1950, issued and subse- 
quently served its complaint in this proceeding upon respondents 
Radiator Specialty Company, a corporation, and I. D. Blumenthal, 
Herman Blumenthal and Edward F. Morgan, individually and as 
officers of the corporate respondent, charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said Act. After the issuance of said complaint and 
the filing of joint answers by the corporate respondent and two of the 
individual respondents, I. D. Blumenthal and Herman Blumenthal, 
hearings were held at which testimony and other evidence in support 
of the complaint and in opposition to the allegations of said complaint 
were introduced before the above-named Hearing Examiner thereto- 
fore duly designated by the Commission, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final consideration 
by said Hearing Examiner on the complaint, the answer thereto, tes- 
timony and other evidence, proposed findings as to the facts and con- 
clusions presented by counsel in support of the complaint and counsel 
for the respondents, oral argument thereon not having been requested ; 
and said Hearing Examiner, having duly considered the record herein, 
finds that this proceeding is in the interest of the public and makes 
the following findings as to the facts, conclusion drawn therefrom, 
and order : 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Radiator Specialty Company is a corpo- 
ration, existing and doing business by virtue of the laws of the State 
of North Carolina; respondents I. D. Blumenthal and Herman 
Blumenthal, individuals, are President and Vice-President, respec- 
tively, of the corporate respondent, and as such have dominant con- 
trol of the advertising policies and business activities of the said cor- 
porate respondent. All of said respondents have cooperated with each 
other and acted in concert in doing the acts and things hereinafter 


It is ordered, That the respondent, Radiator Specialty Company, a corporation, and the 
respondents, I. D. Blumenthal and Herman Blumenthal shall, within sixty (60) days after 
service upon them of this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which they have complied with the order contained in 
said decision. 
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found. Respondent’s office and principal place of business is located 
at 1700-1900 Dowd Road, city of Charlotte, North Carolina. Named 
as a respondent in the complaint was one Edward F. Morgan, indi- 
vidually and as Secretary of the corporate respondent, but approxi- 
mately one year prior to issuance thereof he severed his connection as 
Secretary and one J. J. Duckworth now serves in his place and stead. 
Therefore, the order herein will provide for dismissal of the complaint 
as to said Morgan and, while J. J. Duckworth will not be mentioned 
eo nomine therein, said order will be effective as to all officers, present 
‘and future, of the corporaté respondent. . 

Par. 2. Respondents are now and have been for more than a year 
last past engaged in the sale and distribution of a solution for mixing 
or blending with gasoline, when gasoline is to be used as a motor fuel, 
designated as “Nu-Power” and also as “Nu-Power Upper Gunes 
Lubricant,” as also another solution called “Nu-Power Tune-Up Sol- 
vent” with which is supplied a device called a “Vacuumatic Injector,” 
causing said products to be shipped from their place of business in the 
State of North Carolina to the purchasers thereof in various other 
States of the United States and in the District of Columbia, main- 
taining at all times herein mentioned a constant course of trade in 
commerce between the several States. 

Par. 3 (a) Respondents’ directions for the use of Nu-Power are 
to add 4 ounces thereof to each 10 gallons or less of gasoline; to “Pour 
in Tank—It Mixes Itself.” Directions for Nu-Power Upper Cylinder 
Lubricant are to “use regularly in proportion of 4 ounces to each 5 
gallons of gasoline . . . particularly while breaking in a new car. If 
car is in excellent sancliear: use 4 ounces to each 10 gallons of gaso- 
line.” 

The formula for Nu-Power is the same as the formula for Nu-Power 
Upper Cylinder Lubricant; viz, “Latus 22, 308 Ibs., and Lubrizol, 506, 
82 Ibs.” 

Prior to the year 1947 “Lubrizol 506” was changed to “Lubrizol 509” 
now currently in use, 30% or 409% thereof being the active ingredient 
described as a halogenated hydrocarbon, the remainder being a di- 
luent vehicle of petroleum oil or solvent. “Tjubrizol 509” comprises 
about 20% of Nu-Power and thus the active ingredient of “Lubrizol 
509” constitutes approximately 8% of the Nu-Power product. 

(b) Respondents’ directions for applying Nu-Power Tune-Up 
Solvent with the Vacuumatic Injector are as follows: 

Just attach the Injector to the carburetor throat, remove the spark plug and 
in its place insert the correct size Adaptor. (Three Adaptors are furnished to 


-fit all spark plug openings.) With the motor running at smooth idling speed, 
an accurately measured amount (2 ounces) of Nu-Power Tune-Up Solvent is 
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slowly atomized, full strength, directly into the cylinder. Each cylinder is 
treated individually, thereby insuring results not possible with any other 
method. This treatment should be given every 5,000 miles. 


The formula for Nu-Power Tune-Up Solvent is: “Drip Oil, 5 lbs.; 
Latus 22, 84 Ibs.; Lubrizol, 10 lbs.; Shell Penetrating Oil, 1 lb.; and 
Black Dye.” 

Par. 4. In the course and conduct of their said business and to pro- 
mote and induce the purchase of their Nu-Power and Nu-Power Upper 
Cylinder Lubricant in commerce, respondents have, by means of ad- 
vertisements, pamphlets, leaflets, copies of testimonial letters and 
labels on product containers, made many statements and representa- 
tions concerning these products, typical of which are the following: 


Nu-Power * * * INCREASES Gasoline Mileage and Improves Engine Per- 
formance, 

Creates Faster Pick-Up. 

Develop Better Pull. 

Keep Spark Plugs Cleaner. 

Free Sticky Valves. 

Reduce Gas Knocks and “Ping”. 

Achieve Greater Economy of Operation. 

INCREASE MILEAGE—PEP—POWER. 

Nu-Power UPPER CYLINDER LUBRICANT * * * For a SMOOTHER, 

MORE POWERFUL MOTOR * * * with increased gasoline and oil mileage. 

INSTANT LUBRICATION FOR VALVHES, * * * valve stems, upper cylin- 
ders and piston rings—parts that motor oils can’t reach. 

Keeps Valves and Rings Free. 

Lengthens Spark Plug and Valve Life. 

Reduces Friction * * * Prevents Wear. 

Protects Metal Surfaces. 

Smoother Idling. 

Improves Pick-Up. 

Quicker Cold-Weather Starting. 

Increases Power and Compression. 

* * * assures easy starting. * * *, 

Nu-Power Upper Cylinder Lubricant is a special combination of heat resisting 
Oilse* |* *. 

* * %* prevents wear and scuffing of cylinder walls * * *. 


Among and typical of the statements and representations contained 
in said advertisements concerning Nu-Power TUNE-UP SOLVENT 
are the following: 

Continually Raises Compression. 

Insures Quicker Starting. ; 

Par. 5. By use of the foregoing statements respondents represent 
that Nu-Power and Nu-Power Upper Cylinder Lubricant, when used 
as directed, will: Increase the mileage obtained from gasoline and oil; 
add motor power and improve engine performance; create faster pick- 
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up; cause smoother motor idling; keep spark plugs cleaner ; free sticky 
valves; reduce gas knocks and ping; supply requisite lubrication for 
valves, valve stems, upper cylinders and piston rings; keep valves and 
rings free; lengthen the life of spark plugs and valves; reduce friction 
and prevent wear; protect metal surfaces; cause quicker starting; in- 
crease compression ; is a special combination of heat-resisting oils, and 
will prevent wear and scufling of cylinder walls. 

Referring to Nu-Power Tune-Up Solvent, respondents represent that 
such product, when used as directed, raises motor compression and 
insures quicker starting. 

Par. 6. At the outset of considering the testimony herein had con- 
cerning the truth or falsity of respondents’ representations, the record 
shows that on May 12, 1944, a formal stipulation was tendered by the 
corporate respondent, executed by respondent I. D. Blumenthal, its 
president, accepted by this Commission and designated “Stipulation 
No. 03215,” wherein respondents admit use of the following representa- 
tions concerning their product “Nu-Power” manufactured according 
to the formula then in use: 

* ¥ * builds up your gasoline * * *. 

Do not confuse Nu-Power with tune-up oils. It is a concentrate that increases 
mileage as much as 25% regardless of the quality of gas used. 

Keeps spark plugs clean. 

Nu-Power Eliminates Gas Knocks and “Ping.” 

Respondents therein admitted, among other things, that the fuel 
value or energy of gasoline is not affected by the addition of Nu-Power ; 
that tests have not conclusively demonstrated that a 25% increase 
in mileage may be obtained by use of Nu-Power; that Nu-Power will 
not keep spark plugs clean or eliminate knocks or motor “ping,” and 
agreed, upon the basis of their admissions, to forthwith cease and 
desist from use of the representations hereinabove recited and further: 

* * * in the event the Commission should issue its complaint and institute 
formal proceedings against Radiator Specialty Company as provided herein, this 
stipulation as to the facts and agreement to cease and desist, if relevant, may be 
received in such proceedings as evidence of the prior use by Radiator Specialty 
Company of the acts and practices herein referred to. 

The Hearing Examiner ruled that the stipulation was relevant and 
received same in evidence. Respondents asserted there had been no 
violation of the stipulation, partly because of the change in formula 
of “Lubrizol,” the asserted effective solvent ingredient of Nu-Power 
Upper Cylinder Lubricant as now in use, from “Lubrizol” as used in 
Nu-Power at the time the stipulation was executed. 

(Norr.—“Lubrizol” is a patented chemical product, rights to which 
are owned by the Lubrizol Corporation. In the past ten years its 
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formula has been changed two or three times by increasing the chemical 
constituents thereof to improve its solvent properties and, when such 
changes are effected, the name or designation of the product is changed. 
We deal here with “Lubrizol 506” as charged in the complaint, 
although “Lubrizol 509” is the designation used to indicate the product 
currently in use. However, the chemical constituents of the product 
have remained the same throughout its existence, the only changes 
being quantitative increases of such chemicals.) 

Despite respondents’ assertions that there have been no violations 
of said stipulation, the weight of the testimony is to the contrary 
and that Nu-Power would have none of the qualities or virtues ascribed 
it no matter what quantity or formula of “Lubrizol” was used in its 
composition, and, in fact, the claims would be false and misleading 
even though Nu-Power were used in its pure and unadulterated state, 
let alone as diluted in proportion of four ounces to each five gallons 
of gasoline, as recommended. 

It is realized that this proceeding is not brought specifically for 
enforcing the terms of the stipulation or that the stipulation, without 
more, is sufficient to sustain all of the charges of the complaint. The 
stipulation is a link in the chain of evidence which is pertinent to be 
considered herein and to receive the weight which is its due, especially 
concerning the admissions against interest therein contained. 

Reviewing the testimony and exhibits received during the course of 
the hearings: 

Nu-Power and Nu-Power Upper Cylinder Lubricant are identical 
and the terms are used interchangeably herein. 

Testimony was adduced in support of the charges of the complaint 
through experts from the U. S. Bureau of Standards and in opposition 
through several experts on behalf of the respondents. Such testimony, 
as to each group of experts, was based upon actual tests of Nu-Power 
and upon their independent expert knowledge. The tests were highly 
technical in character, and to conduct an exhaustive and detailed 
analysis thereof in this decision would entail unwarranted length and 
serve no good purpose, so therefore only the pertinent testimony and 
conclusions expressed by the witnesses will be considered and the ex- 
aminer’s appraisal thereof expressed. 

‘These two groups of witnesses were made up of the following: The 
four witnesses who testified at the instance of the Commission were all 
experts in the employ of the U. S. Bureau of Standards who were not, 
so far as known to or observed by the examiner, in any wise interested 
in the outcome of this proceeding. The four witnesses who testified 
for respondents were all officers or employees of the Lubrizol Corpora- 
tion and were, respectively, its Vice-President, its Chief Chemist, its 
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Head of Mechanical Testing Department and its Personnel Director 
in Charge of Sales Department. When it is borne in mind that Lubri- 
zol Corporation is now, and has been from the time Nu-Power was first 
marketed, the sole supplier of the main and active ingredient of Nu- 
Power, to wit, “Lubrizol 506” and “Lubrizol 509,” it is apparent that 
all of respondents’ witnesses are, to a greater or lesser extent, interested 
that Lubrizol Corporation retain the business of its customer, Radiator 
Specialty Company, and to this end render such aid as was possible by 
attempting to substantiate the respondents’ representations. As a 
fact, Lubrizol Corporation appeared to regard the charges of the com- 
plaint as a direct reflection on the product “Lubrizol,” so much so that 
during his testimony on one occasion the examiner found it necessary to 
caution an officer of Lubrizol Corporation that it was not here on trial 
and that he was injecting himself and his company into the proceed- 
ings, to which admonition respondents’ counsel tacitly agreed by 
observing: 

I am sure Mr. Winch does not realize. His feeling is, of course, that the 
manufacturers of the main component of our product feel like they are (on 
trial). 

While it is not found that any of respondents’ witnesses have ex- 
ceeded the bounds of propriety in giving their testimony, the examiner 
avails of his discretion to consider all of the surrounding circum- 
stances in arriving at his decision. 

Jesse T. Duck testified that he has a Bachelor of Science degree from 
Union University, Jackson, Tennessee, and that he has taken a number 
of graduate courses in automotive engineering, including the basic 
engineering course in automotive engines, courses in fuel, combustion. 
He is an automotive engineer. He has been engaged in testing fuels 
and engine components for the Bureau of Standards for eight years 
and previous to that, had been in other test work for the Bureau of 
Standards five years. 

Nu-Power Upper Cylinder Lubricant was tested by this witness to 
determine its effect, if any, on power, gasoline mileage, acceleration 
and factors related thereto. The engine that he used to make these 
tests wasa Ford V-8. It was coupled directly to an electric dynamom- 
eter, a device for measuring the torque and power output of an engine. 
A load was placed on the engine electrically, the amount of the load 
measured by means of a scale and, by use of appropriate formula, it 
was possible to transform its scale readings into power. The engine 
set up was also equipped with a volumetric fuel-measuring device by 
which the amount of fuel used during any specified time was measured. 

He measured the power of the engine before any Nu-Power was 
added to the fuel and made tests for speed and load on the dynamom- 
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eter adjusted to simulate road operation, at various speeds at 30, 40, 
50, and 60 miles per hour, and measured the fuel consumption by use 
of appropriate calculations. These readings were translated into the 
equivalent mileage of a car on the road. 

After completing the tests on the engine not using Nu-Power im the 
fuel, he: repeated the tests, using Nu-Power as directed on the bottle of 
Nu-Power, four ounces to ten gallons, and the directions on the bottle 
of Nu- aver Upper Cylinder Lubricant, four ounces to five gallons, 
and in these tests, he used three ounces to five gallons, which was half- 
way between the most and the least called for in the directions. 

Upon completion of this step, the engine was run four days at the 
speed and load that was equivalent to 40 miles per hour and again re- 
peated the test in which Nu-Power was used in the fuel. This test was 
run with six ounces to ten gallons. Using another sample of Nu- 
Power Upper Cylinder Lubricant, he used four ounces to ten gallons. 

Before any tests were made it was determined that the engine was 
operating under steady conditions, that is, it was warmed up, so that 
it would give consistent results. 

Horsepower was computed from the dynamometer scale readings 
and also specific fuel consumption was determined by use of appro- 
priate formulas. The power of the engine was the same at each speed 
with and without Nu-Power added to the fuel. 

These tests failed to disclose increased power or increased miles per 
gallon of fuel caused by the addition of Nu-Power over fuel without 
Nu-Power. 

The tests further demonstrated that use of Nu-Power would not 
cause a quicker pickup; that there was no apparent difference in the 
idling characteristics of the engine with or without Nu-Power; that 
Nu-Power did not.show.an increase in the mileage obtained reer *g'aso- 
line when it was added thereto. 

The witness considered, and so testified, that the use of but one engine 
for the making of comparative tests is recognized as acceptable pro- 
cedure with respect to the results secured and testified to, and does not 
believe that additional tests could be performed which would show 
more conclusive results. 

As a result the tests conducted by the Bureau of Standards experts 
showed : 

(1) That power of the engine was not increased and the miles per 
gallon remained the same with or without the use of Nu-Power; 

(2) Pick-up of an engine is dependent entirely upon power, ergo, 
increased pick-up could be occasioned only by increased power; that 
the use of Nu-Power does not increase power and therefore cannot im- 
part a quicker pick-up or improve the pick-up of an engine in anywise; 
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(8) The engine used in the tests was a laboratory motor in good 
mechanical condition which had been run some 40,000 miles. The 
particular test, being to determine the motor’s idling characteristics, 
disclosed that it idled smoothly both with and without Nu-Power, 
the addition of the latter showing no apparent difference. 

(4) No economy was shown by the use of Nu-Power when used 
according to directions supplied by respondents. 

(5) There was no apparent difference in the smoothness of opera- 
tion during‘ the tests. 

(6) The tests disclosed no apparent difficulty in starting the motor, 
no difficulties in this particular were encountered and there were no 
differences in starting either with or without the use of Nu-Power. 
The celerity with which a motor starts is determined principally by 
fuel properties and proper vaporization thereof to engender an ex- 
plosive mixture, a condition frequently adversely encountered in cold 
weather. The boiling point of the components of Nu-Power is so 
low that it will not evaporate in a cold engine and therefore is not 
an aid in starting. In fact, given an engine in good condition with 
clean upper cylinders, good fuel, carburetion, and hot spark, nothing 
additional is required to insure prompt starting. 

(7) Speaking generally on the subject of motor lubrication: A1- 
though there are different systems in use, the majority have the same 
characteristics, and oil reaches the valves, valve stems, piston rings 
and upper cylinders. Oil from the crankcase lubricates the cylinder 
walls and oil vapor lubricates the lower parts of the valve stems, 
although some systems provide for direct forced lubrication of valve 
stems, but this is the exception. In the opinion of the expert so 
testifying it would be a disadvantage to introduce lubricant into the 
upper cylinder of a motor, and he knows of no manufacturer of 
automobiles who recommends this procedure. 

(8) On the subject of carbon deposits: In the opinion of the wit- 
ness who ran the tests at the Bureau of Standards, carbon deposits 
are of very minor importance in the average automobile. During 
the tests, which were of sufficient duration, said the witness, to accord 
Nu-Power a fair test on this phase, the engine accumulated a consider- 
able deposit of carbon despite the fact Nu-Power was used as directed 
throughout the tests, and because of this had to operate the engine 
at high load to retrieve the power it had at the start of the tests. In 
other words, it was necessary occasionally to run the engine at high 
speeds to clear away carbon deposits and thus increase engine power. 
Witness further stated his opinion to be that, to the best of his knowi- 
edge and experience, no carbon deposits, whether new or old, can be 
removed by any solvent, which general statement applies to Nu-Power; 
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that once the gum, which binds the carbon deposit to any surface, 
becomes hardened and baked on by high temperatures, solvents are 
ineffective; that, referring to gum deposits, the average motor is not 
significantly affected thereby, the reason being that present-day gaso- 
line is treated with gum inhibitors which retard formation of gum in 
sufficient quantity and concentration to cause valves or valve stems to 
stick, excepting only under unusual circumstances. 

An examination and close analysis of the testimony and evidence 
offered on behalf of respondents (in connection wherewith attention 
is invited to comments appearing herein on page 7, first paragraph), 
it is found that the weight to be accorded thereto, insofar as supporting 
the respondents’ representations is concerned, is negligible. Quite 
apart from the apparent partiality of these witnesses to respondents, 
the testimony as to results of tests, and testimony of the experts 
generally, aside from tests, is wholly inadequate to overcome the 
convincing array of evidence to the contrary. The record discloses 
that the main tests relied upon by respondents comprized such con- 
siderations as “Piston Ring Gap Increase,” “Piston Ring Weight 
Loss,” “Weight of Deposits on Valve,” “Bearing Weight Loss,” “Oil 
Consumption,” “Weight of Deposits on Pistons,” “ Weight of De- 
posits in Combustion Chambers” and the like. AJl such were carried 
on under optimum laboratory conditions and such measurements as 
“.005 inch” were considered in piston ring gaps, “.031 gms.” in piston 
ring weight loss, “.527 gms.” in weight of deposits on valves and other 
infinitesimal measurements, to determine percentage of variation in 
reduction or increase of engine characteristics and conditions, with- 
out allowance for many imponderables and allowance for normal 
range of experimental errors, would appear to be delving into minu- 
tiae. Even under the selected conditions and protocol of these ex- 
periments the reduced gasoline consumption was not significant, nor 
were any of the remaining conclusions expressed on the basis of 
actual tests, or otherwise, sufficient to justify to the public such broad, 
unequivocal and unqualified claims as hereinabove set out. 

The statements and representations hereinabove set forth in Para- 
graph Five are false, misleading and deceptive. It is found that the 
use of Nu-Power as directed or otherwise will not increase the mileage 
obtained from oil or gas; will not increase the power or improve 
engine performance; will not effect faster pick-up or smoother idling 
to any significant degree; will not prevent accumulation of deposits 
which foul spark plugs and will not free sticky valves caused by such 
deposits; will not reduce gas knocks or pings; that engine valves, 
valve stems, upper cylinders and piston rings are adequately lubri- 
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cated by the standard built-in oiling systems of automobile engines 
and Nu-Power will prove of no aid or benefit in rectifying any defects 
or deficiencies in said oiling systems; that said product will not keep 
the valves and rings free nor extend the life of spark plugs or valves. 
Inasmuch as Nu-Power, when added to gasoline, as directed, upon 
entering the combustion chamber is practically all burned during 
the power stroke of the engine, such product would have no significant 
effect as a lubricant to reduce friction and prevent wear; that the 
‘ease or celerity with which an engine starts is determined by the 
volatility range of the gasoline used and Nu-Power, having no ability 
-to alter this volatility, hence has no effect upon ease of starting; 
that because the heat resisting properties of the oils contained in this 
product are not as great as ordinary lubricating oils, from the stand- 
point of its lubricating value Nu-Power is not as good a lubricant as 
ordinary lubricating oil, hence will not prevent scuffing and unusual 
‘wear of cylinder walls. 

Par. 7. Respecting the product Nu-Power Tune-Up Solvent, the 
representations concerning same and the charge of their falsity: 
There is a total failure of proof of these charges—no tests were made. 
and the inconclusive expressions of opinion thereon wholly fail to sub- 
stantiate the charges. Assertions to the contrary may be urged to the 
effect that this Solvent compound, being composed essentially of the 
same or similar active ingredients as Nu-Power Upper Cylinder Lub- 
ricant, the same findings as to the latter should apply to the former. 
However, it is pointed out that the formulae of the two products are 
different as to proportional ingredients, in addition to which the Lub- 
ricant is added to the gasoline so that it reaches the combustion chamber 
in a highly diluted state, while the Solvent is mechanically introduced 
‘in its natural, full strength, directly into the combustion chamber of 
individual cylinders through the spark plug aperture. 

Par. 8. The aforesaid false, misleading and deceptive statements 
and representations made by respondents have had and now have the 
tendency and capacity to deceive and mislead a substantial portion of 
the public into the erroneous belief that such representations were and 
are true, and to induce a substantial portion of the public to purchase 
respondents’ said products because of such erroneous belief. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act.’ | 
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It is ordered, That the respondent Radiator Specialty Company, 
a corporation, and its officers, I. D. Blumenthal and Herman Blumen- 
thal, individually and as officers of said corporation, and respondents’ 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale and 
‘distribution of their product designated ‘““Nu-Power” or “Nu-Power 
Upper Cylinder Lubricant,” or any product of substantially similar 
composition, whether sold under the same or any other name in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from directly or indirectly representing: 

1. That the use of their product “Nu-Power” or “Nu-Power Upper 
Cylinder Lubricant,” used as directed or otherwise, will increase the 
mileage obtained from gasoline or oil; 

2. That the use thereof will increase the power or improve the engine 
performance to any significant degree, or result in faster pick-up, or 
cause smoother idling; 

3. That the use thereof will keep spark plugs cleaner or will free 
sticky valves caused by the residuum or by-products of combusion; 

4, That the use thereof will reduce gas knocks and pings; 

5. That said product supplies the necessary lubrication for valves, 
valve stems, upper cylinders and piston rings, or that the lubrication 
requirements of all or any of the parts named are not adequately sup- 
plied by the ordinary, conventional lubricating systems in general 
use ; 

6. That the use of said product keeps valves and rings free of gum, 
‘ carbon or other deposits; 

7. That the use of said product will lengthen the life of spark plugs 
or valves; 

8. That the use of said product will reduce friction and prevent 
wear } 

9. That the use of said product “protects metal surfaces” ; 

10. That its use will cause quicker starting of automotive engines or 
increase the compression thereof ; 

11. That said product is composed of heat resisting oils different 
from, or more effective than, ordinary lubricating oil; 

12. That the use of said product will prevent wear or scuffing of 
cylinder walls. 

It is further ordered, That the charges of the complaint relating 
to respondents’ product designated “Nu-Power Tune-Up Solvent,” 
because of the absence of reliable, probative and substantial evidence 
to sustain such charges, be, and they hereby are, dismissed without 
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prejudice to the right of the Commission to institue further proceed- 
ings, should future facts warrant. 

_. It is further ordered, That the charges of the complaint, insofar as 
they affect the named respondent, Edward F. Morgan, be, and they 
hereby are, dismissed. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent, Radiator Specialty Company, a 
corporation, and the respondents, I. D. Blumenthal and Herman 
Blumenthal shall, within sixty (60) days after service upon them of 
this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which they have complied with the 
order contained in said decision [as required by said decision and 
order of June 9, 1953]. — 
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In THE MATTER OF 


HYMAN KATZ ET AL. DOING BUSINESS AS PENN UP- 
HOLSTERING COMPANY 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5998. Complaint, May 21, 1952—Decision, Dec. 5, 1952 


Where two partners doing as interstate business of more than $1,000,000 annually 
in the reupholstering of furniture and the furnishing of material therefor ; 
in advertising through radio and television continuities, and in newspapers 
of general circulation— 

Falsely represented that their work was expertly done, notwithstanding the 

fact that furniture reupholstered by them was returned to the owners in 

a soiled condition, with hammer marks and split framework where tacks 

had been carelessly driven, with finish not renewed, with thread stitching 

of a color which did not blend with the upholstering materials, and slip 
covers that did not fit; 

(bo) Falsely represented that materials of superior quality were used in said 

work and that furniture reupholstered by them would be in a better condi- 

tion than when new; the facts being that “highest quality materials” and 

“finest workmanship” were available to their customers only at substantially 

higher prices than those mentioned in their advertising; the quality of ma- 

terials used varied with the prices and the uniformity of quality which the 
public might expect from their representations was lacking; 

Represented that the filling they used in reupholstering furniture would 

not become lumpy or lose its shape; the facts being that a latex-covered 

sheet filling advertised was not used in all their work; other fillings did 

become lumpy, and the cushions in which they were used did become out of 

shape and uncomfortable; and their advertising representations in the 
aforesaid respects were not limited to cushions in which the special sheet 
filling was used; 

(d@) Represented that the charge for foam rubber cushions was no greater than 
for cushions filled with any other material; the facts being that while 
they did furnish foam rubber cushions at no extra cost for a brief period, 
their said representations as to the availability and use of such cushions at 
no extra cost were general in nature and without any time limitation; 

(¢) Represented that their materials and workmanship were guaranteed; the 

facts being that while in some cases the guarantee was so worded as to be 

clearly applicable to the foam rubber sheet filling or the steel webbing used, 
many of their advertisements contained no such clear limitation or modifi- 
cation, and they did not comply with the ordinary interpretation, i. e., that 
the guarantee was applicable to all their workmanship and materials; and 

Falsely represented that they gave away slip covers and rugs “free” with 

certain advertised orders; 
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‘With tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that such representations were true and with 
effect of thereby causing it to purchase reupholstering and the materials 
used in connection therewith: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


As respects cases in which customers’ furniture, after having been reupholstered 
by respondents, was returned to them in a soiled condition with hammer 
marks, etc., and respondents’ insistence that such cases were isolated in- 
stances: they were sufficient to show an absence of finest workmanship 
which respondents advertised and to belie the representation that furniture 
reupholstered by them was in a better condition than when new. 


Before Ur. J. Harl Cow, hearing examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. K. Michael Jeffrey, of Baltimore, Md., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Hyman Katz and 
Louis Ginsberg, individually and as copartners doing business as 
Penn Upholstering Company, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParacrapH 1. Respondents Hyman Katz and Louis Ginsberg are 
copartners doing business as the Penn Upholstering Company with 
their office and principal place of business located at 1103 North Wash- 
ington Street, Baltimore, Maryland. 

Par. 2. The respondents are now and for several years last past have 
been engaged in the business, among other things, of selling materials 
for reupholstering and in reupholstering furniture for consumers in 
various States of the United States and the District of Columbia. All 
of respondents’ work is done at the respondents’ factory in the State 
of Maryland, and when particular work is completed, it is shipped to 
the consumer thereof located in other States of the United States and 
the District of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said business in commerce between and 
among the various States of the United States and in the District of 
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Columbia. Their volume of trade in said business in such commerce 
is and has been substantial. 

Par. 3. In the course and conduct of their aforesaid business and for 
the purpose of inducing the sale of their reupholstering and the ma- 
terials therefor, respondents have made and are now making certain 
statements and representations concerning the quality, value and na- 
ture of said materials and the reupholstering work done by them by 
means of advertisements in newspapers, radio and television continui- 
ties and other advertising media of general circulation in various 
States of the United States and the District of Columbia. Among 
and typical of said statements, representations and claims, but not all 
inclusive, are the following: 

And when I think that all this expert workmanship and fine quality material 
costs as little as $89 * * *. 

Penn can still give you the finest workmanship * * * highest grade materials 
* * * for just $89. 

The filling * * * will not lose its shape * * * get lumpy * * * because IT’S 
CUT IN ONE PIECE TO FIT YOUR FURNITURE * * *. 

Even after many years of rough use * * * your furniture will not sag. 

* * * Will not stretch, sag or break down. 

Delivered to you * * * BETTER THAN NEW. 

* * * NEW FOAM RUBBER CUSHIONS *** AT NO EXTRA CHARGE. 

Other companies charge from $50 to $60 more for foam rubber cushions * * * 
but only Penn gives you foam rubber cushions at no extra charge. 

* * * Penn gives you a three year written guarantee * * * believe me * * * 
It’s iron clad. If anything doesn’t meet with your approval * * * Penn will 
take care of it at no extra cost. 

* * * the entire workmanship is guaranteed unconditionally for three years. 

* * %* washable slip covers that you receive * * * ABSOLUTELY FREE. 

* * * Penn Uphostering Company will give FREE * * * a * * * rug. 

Par. 4. Through the use of the aforesaid statements and others of 
the same import but not specifically set out herein, respondents repre- 
sented: that their work was expertly done and materials of superior 
quality were used in said work; that the filling used by them in re- 
upholstering furniture would not become lumpy or lose its shape; that 
furniture reupholstered by respondents would not sag after years of 
hard use and would be in a better condition than when new; that the 
charge for foam rubber cushions was no greater than the charge for 
cushions filled with any other type of material that their materials 
and workmanship were guaranteed satisfactory to the customer and 
that respondents gave away slip covers and rugs “free.” ' 

Par. 5. The aforesaid representations are false, misleading and 
deceptive. In truth and in fact, in many instances, the work done by 
respondents was extremely poor, the materials used were of inferior 
quality, the filling used soon lost its shape and became lumpy, and the 
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furniture frequently sagged a short time after delivery. Not only was 
the furniture reupholstered by respondents not better than new but in 
many cases was returned in worse condition than when received by 
them. Foam rubber cushions were.not furnished for the same price 
as other materials but on the contrary, a substantially higher price was 
charged. In many instances the materials and the workmanship were 
not satisfactory to purchasers and respondents refused to make satis- 
factory adjustments. Slip covers or rugs were not furnished free. 
In truth and in fact, it was necessary to pay for the upholstering of 
three pieces of furniture before the purchaser was entitled to receive 
the slip covers or a rug and the cost thereof was included in the price 
charged for the material and work. 

Par. 6. The use by respondents of the foregoing false, misleading 
and deceptive statements and representations, has had, and now has, 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements and representations were true and has caused and now 
causes a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to enter into contracts with respondents 
for the purchase of, and to purchase, reupholstering of furniture and 
the materials used in connection therewith. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rule of Practice, and 
as set forth in the Commission’s “Decision. of the Commission and 
Order to File Report of Compliance,” dated December 5, 1952, the 
initial decision in the instant matter of hearing examiner J. Ear] Cox, 
as set out as follows, became on that date the decision of the Commis- 
sion; Commissioners Carretta and Mason dissenting as to paragraph 6 
of the initial decision order as set forth on page 678, following the 
“Order to File Report on Compliance”. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 21, 1952, issued and subse- 
quently served its complaint upon the respondents Hyman H. Katz, 
referred to in the complaint as Hyman Katz, and Louis Ginsberg, 
individually and as copartners doing business as Penn Upholstering 
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Company, charging them with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said Act. 
After the issuance of said complaint and the filing of respondents’ 
answer thereto, a hearing was held at which testimony and other evi- 
dence in support of and in opposition to the allegations of said com- 
plaint were introduced before the above-named hearing examiner, 
theretofore duly designated by the Commission, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
consideration by said hearing examiner on the complaint, answer 
thereto, testimony and other evidence, and proposed findings as to the 
facts and conclusions presented by counsel, oral argument not having 
been requested, and said hearing examiner having duly considered the 
record herein finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusion drawn 
therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondents Hyman H. Katz and Louis Gins- 
berg are copartners doing business as the Penn Upholstering Com- 
pany, with their office and principal place of business located at 803 
North Washington Street, Baltimore, Maryland. 

Par. 2. Respondents are now and since January 1949 have been 
engaged in the business, among other things, of reupholstering furni- 
ture and of furnishing the materials used in connection therewith. 
The volume of their business has amounted to more than one million 
dollars annually of which 80 or 85 percent has been with customers 
located in Maryland and the balance of 15 or 20 percent with cus- 
tomers located in Virginia and in the District of Columbia. The 
reupholstering work is done at respondents’ place of business in Balti- 
more, Maryland. 

Furniture which is reupholstered for customers living in Virginia 
and in the District of Columbia is picked up by respondents at the 
homes of such customers, transported to respondents’ place of business 
in Maryland and when finished returned by respondents from Mary- 
land to those customers at their respective places of abode in Virginia 
and the District of Columbia. 

Par. 3. Respondents maintain, and at all times mentioned herein 
have maintained, a course of trade in said business in commerce be- 
tween and among various States of the United States and in the Dis- 
trict of Columbia. Their volume of trade in said business in com- 
merce is and has been substantial. 
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Par. 4. In the course and conduct of their aforesaid business and for 
the purpose of inducing the sale of their reupholstering and the mate- 
rials-therefor, respondents have made, and are now making, certain 
statements and representations concerning the quality, value and 
nature of said materials and the reupholstering work done by them 
by means of radio and television continuities over broadcasting facili- 
ties whose field of effectiveness extends beyond the boundaries of the 
State of Maryland, and by advertisements in newspapers of general 
circulation in various States of the United States and in the District 
of Columbia. Among and typical of said statements, representations 
and claims are the following: 


For a limited time ONLY * * * Penn can still give you the finest workman- 
ship * * * and highest grade materials in Reupholstering for just $89. 

ONLY PENN gives you NEW FOAM RUBBER CUSHIONS * * * AT NO 
EXTRA CHARGE! Penn uses genuine Rubber Tulatex filling. The filling that 
will not lose its shape * * * get lumpy * * * because IT’S CUT IN ONE 
PIECE TO FIT YOUR FURNITURE. 

Other companies ask from $59 to $60 more for foam rubber cushions * * * 
but only Penn gives you foam rubber cushions at no extra charge. 

Every Penn Upholstering job includes use of genuine foam rubber oversprings. 
NO EXTRA CHARGE for this valuable feature. 

Liberal Terms! Lifetime Guarantee. 

Your furniture is rebuilt with patented lifetime guaranteed resilient steel 
bottom webbing. Even after many years of rough use * * * your furniture 
will not sag. 

Penn gives you a three year written guarantee. And believe me * * * it’s 
iron-clad. If anything doesn’t meet with your approval for the next three 
years * * * Penn will take care of it at no extra charge. 

This is your great chance to have your suite made over so that it’s better 
than new. 

This set of beautiful * * * adjustable * * * washable slip covers comes to 
you * * * ABSOLUTELY FREE * * * with your job. 

FRED! A beautiful 27’’ x 48’’ wool-face AXMINSTER RUG with every three 
piece order. 

Par. 5. Through the use of the aforesaid statements and others of 
the same import but not specifically set out herein, respondents have 
represented that their work is expertly done; that materials of supe- 
rior quality are used in said work; that the filling used by them in reup- 
holstering furniture will not become lumpy or lose its shape; that 
furniture reupholstered by respondents will be in a better condition 
than when new and will not sag after years of hard use; that the charge 
for foam rubber cushions is no greater than the charge for cushions 
filled with any other type of material; that their materials and work- 
manship are guaranteed to customers; and that respondents give 
away slipcovers and rugs “free.” 
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Par. 6. The aforesaid representations, excepting that the furniture 
reupholstered by respondents will not sag after many years of hard 
use, are false, misleading and deceptive. 

There is no reliable, probative, and substantial evidence in this pro- 
ceeding to substantiate the charge that furniture reupholstered by 
respondent sagged after any period of years or after any kind of 
usage. 

As to workmanship, the record shows that furniture upholstered 
by respondent has been returned to its owners—respondents’ cus- 
tomers—in a soiled condition, with hammer marks and split frame- 
work where tacks have been carelessly driven, with finish not renewed, 
with the thread used in stitching of a color which did not blend with 
the upholstering materials, with lumpy, hard cushions, and with slip 
covers that did not fit. Respondents urge that these were isolated 
instances but they are sufficient to show an absence of the “finest 
workmanship” which respondents advertise and belie the representa- 
tion that furniture reupholstered by the respondents is in a better 
condition than when new. 

“Highest grade materials” are available to respondents’ customers 
but at substantially higher prices than those mentioned in their adver- 
tising. As is reasonably to be expected the quality of materials used 
varies with the price and hence there is not the uniformity of quality 
the public might expect from the representations made by respond- 
ents. 

Foam rubber cushions were not furnished by respondents at no extra 
cost except for a brief period of time although the representations as 
to the availability and use of foam rubber cushions at no extra cost 
have been general in nature and without any time limitation. 

Respondents have advertised use of Tulatex, a latex covered ‘sheet 
filling which, when cut to fit the cushions in which it is placed, lays 
flat and does not become lumpy. However, this type of filling is not 
used in all of respondents’ work and the other fillings do become lumpy 
and the cushions in which they are used become out of shape and un- 
comfortable. Respondents’ advertisements with respect to cushions 
not becoming lumpy and not losing their shape have not been limited 
to those in which the special sheet filling is used. 

It is urged that the guarantee mentioned in their advertising refers 
specifically to the foam rubber, sheet filling or steel webbing used by 
respondents. In some advertisements the guarantee was worded so 
as to be clearly applicable to one or more of these particular materials 
but in many of the advertisements there was no such clear limitation 
or modification and the ordinary interpretation would be that the 
guarantee is applicable to all phases of the workmanship and mate- 
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rials furnished by respondents. Such a general and complete guar- 
-antee was not complied with by the respondents. 

Respondents have advertised that slipcovers and rugs are given 
“free” with certain upholstering orders. The use of the term “free” 
to designate articles of merchandise made available to customers, 
presumably without extra cost, in connection with certain upholster- 
ing jobs has been discontinued permanently according to statements 
made by the respondents but, in view of the past activities of respond- 
ents and their active advertising campaigns, it cannot be taken for 
granted that sometime in the future they may not desire to resume 
this type of representation. 

Par. 7. The use by respondents of the aforementioned false, mis- 
leading and deceptive statements and representations, has had, and 
now has, the tendency and capacity to mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that such statements and representations were and are true and 
has caused and now causes a substantial portion of the purchasing 
public, because of such erroneous and mistaken belief, to enter into 
contracts with respondents for the purchase of, and to purchase, reup- 
holstering of furniture and the materials used in connection therewith. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Hyman H. Katz and Louis 
Ginsberg, individually and as copartners doing business as Penn Up- 
holstering Company or under any other name, their representatives, 
agents and employees, directly or through any corporate or other de- 
vice, in connection with the solicitation of orders for the reuphol- 
stering of furniture shipped or transported in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, and in the dis- 
tribution of respondents’ upholstering materials in such commerce, do 
forthwith cease and desist from: 

1. Representing, directly or by implication, that respondents’ re- 
upholstering is expertly done when such is not the fact or that mate- 
rials of inferior quality are of superior quality, or misrepresenting, in 
any manner, the quality of materials or workmanship afforded by 
respondents; 
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2. Representing, directly or by implication, that the filling used by 
respondents will not become lumpy or lose its shape unless filling is 
used which has qualities and characteristics which will in all cases and 
under all circumstances prevent it from becoming lumpy or losing its 
shape; 

3. Representing, directly or by implication, that furniture reup- 
holstered by respondents will be in better condition than when new ; 

4, Representing, directly or by implication, that foam rubber cush- 
ions are furnished at the same price as other materials, unless such 
is the fact; 

5. Representing, directly or by implication, that the materials or 
workmanship afforded by respondents in their reupholstering of fur- 
niture are guaranteed satisfactory to the purchaser unless respondents 
in all instances comply with such representations; or misrepresenting 
in any manner the nature of respondents’ guarantee of workmanship 
or materials; 

6. Using the word “free,” or any other word or words of similar 
import or meaning, to designate, describe or refer to articles of mer- 
chandise which are not in truth and in fact a gift or gratuity or are 
not given to the recipient thereof without requiring the purchase of 
other merchandise, or requiring the performance of some service inur- 
ing, directly or indirectly, to the benefit of the respondents. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of December 5, 1952]. 


DISSENT OF COMMISSIONERS CARRETTA AND MASON 


As noted in the “Decision of the Commission and Order to File 
Report of Compliance” Commissioner Carretta, Commissioner Mason 
joining, dissents only as to paragraph 6 of the Order which is part of 
the Initial Decision of the hearing examiner herein because said para- 
graph orders the respondents to cease and desist from using the word 
“free,” in advertising, to designate articles of merchandise which‘ are 
given without additional charge to customers of the respondents when 
orders are placed with the respondents. The cost of the “free” gift 
herein was not included in the cost of the reupholstering job to be done 
by the respondents, and the public was not deceived in any way. 
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In THE MATTER OF 


WARDS. AND JESSIE A. HILL TRADING AS GEPPERT 
STUDIOS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5180. Complaint, June 16, 1944—Decision, Dec. 12, 1952 


Where two partners engaged in the production, sale and distribution of plain and 
colored photographic enlargements; in conducting, in connection therewith, 
a mail-order business by means of advertisements in which they stated that, 
‘to get acquainted with new customers, they would beautifully enlarge free 
a snapshot or negative to make an 8x 10 picture, that information on hand- 
tinting in natural colors would be sent immediately, and that the customer’s 
picture wouid be returned with the free enlargement ; 

In follow-up material which they mailed the customer, following receipt of his 
name and address along with the print or negative submitted for free en- 
largement, which included a return postal card for ordering a hand-tinted, 
framed second enlargement of the print or negative submitted— 

{a) Implied that they would not send the free enlargement or return the original 
picture unless the hand-tinted enlargement was ordered through statements 
that they could not find the original picture (often of great sentimental value 
to the customer) without: the order number on the postal card order blank, 
that they were waiting to recheck the address, that nothing could be sent out 
until the customer was heard from, and that pictures were not kept after 
they were finished and might be destroyed if the customer delayed sending 
in the postal card order blank ; 

With tendency and capacity through such coercive practices to cause the 
customer te order a hand-tinted enlargement which he would not otherwise 
have ordered through fear of loss of his original valued picture (which, 
failing to receive such order,.they returned together: with the promised*free 
enlargement after a twenty-day period) ; 

(b) Represented that their black-and-white 8 x 10 inch enlargement of any 
submitted picture would be beautifully done in the sense that it would bea 
sharp, clear reproduction of the subject matter originally photographed ; 

The facts being that the said black-and-white enlargements were made without 
retouching, spotting, or any other treatment other than enlargement by 
photographic process, in the course of which, lacking an excellent original, 
any defects were magnified and made more apparent than they were in the 
original; many of the photographs submitted were defective and could not 
be beautifully enlarged without retouching, spotting, or other treatment by 
skilled persons; and certain of the enlargements: produced by them: from 
such photographs were blurred and indistinct and not beautifully enlarged 
by any standards; 
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(c) Falsely represented that their colored enlargements were of exceptional 
quality, were sharp and clear in detail, had realism, naturalness and 
sparkle, and were flattering to the subject; and _ 

(d) Falsely represented that their colored enlargements were comparable to: 
those costing from $10 to $14 elsewhere ; 

The facts being that at best they were of no more than average quality and 
typical of hand-tinted enlargements made by inexpensive quantity produc- 
tion methods; their employees merely spotted certain blemishes and rubbed 
on thin transparent paint mixed with oil, at the expenditure of a few 
minutes’ time only; and the great care and attention to detail and skilled 
artistry exercised in producing high-quality oil colored enlargements were 
not present ; 

(e) Falsely represented that inherent defects such as lack of photographic de- 
tail in their black-and-white enlargements were remedied in their colored 
enlargements; and 

(f) Falsely represented that their colored enlargements were superior in 
quality and appearance to the four-color lithographed picture they displayed 
in their illustrated folder ; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that such representations were true and 
thereby induce purchase of their said enlargements, divert to them from 
their competitors substantial trade in commerce, and injure the mail-order 
photographie enlargement industry generally through loss of public con- 
fidence in the integrity of the members: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair methods of 
competition in commerce and unfair and deceptive acts and practices therein 


As respects the charge of the complaint that respondents falsely and mislead- 
ingly implied that their “get-acquainted” offer of a “free” enlargement was: 
available for only a limited period of time and was free: the record showed 
that in fact said offer, while not limited in point of time, was limited to one 
enlargement per customer. 


With regard to respondents’ alleged misleading free offers, including those in 
which the offer was made without qualification and those in which the 
inclusion of 10¢ for handling and return mail was suggested: it appeared 
that respondents did furnish such an enlargement without cost to all who 
replied, irrespective of the inclusion of the suggested 10¢. 


In regard to the alleged false representation that respondents gave a picture 
frame free: it appeared that respondents discontinued the use of such repre- 
sentations about one month prior to the issuance of the complaint and stated 
that they did not intend to resume said practice, and the Commission, under 
the circumstances, was of the opinion that the public interest did not 
require any further corrective action with respect thereto. 


Other allegations of the complaint in the aforesaid matter to the effect that 
respondents falsely represented (1) that the customer by replying to the 
“get-acquainted” advertisements had requested information on hand-tinting, 
and (2) that the frame for the colored enlargement was handsome, were not 
sustained by the evidence of record. 
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Before Ur. Clyde M. Hadley, hearing examiner. 

Mr. Marshall Morgan and Mr. William L. Taggart for the Com- 
mission. 

Rice, Miller & McDowell, of Kansas City, Kans., and Heztell, 
Mitchell & Beving, of Des Moines, Iowa, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Ward S. Hill and 
Jessie A. Hill, copartners trading as Geppert Studios, hereinafter 
referred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the-public interest, hereby issues its complaint, 
stating its charges in that respect.as follows: 

Paracraru 1. Respondents Ward S. Hill and Jessie A. Hill, here- 
inafter referred to as respondents, compose as individuals a partner- 
ship trading under the firm name of Geppert Studios, with its 
principal office and place of business located at 210 East Locust Street, 
Des Moines, Iowa. 

Respondents are engaged in the production, sale and distribution of 
plain and colored photographic enlargements and of frames therefor. 
Respondents operate a mail-order business. The business conducted 
by them also includes the development of Kodak film. 

Par.2. Inthe course and conduct of their said business, operated as 
Geppert Studios, as aforesaid, respondents cause and at all times 
mentioned herein have caused their said products when sold to be 
transported from their place of business in the said State of Iowa to 
the purchasers thereof located in various States of the United States 
other than the State of Iowa, and in the District of Columbia. Re- 
spondents maintain and at all times mentioned herein have maintained 
a course of trade in said products in commerce between and among the 
various States of the United States and in the District of Columbia. 

In the course and conduct of their said business respondents are now, 
and at all times mentioned herein have been, in substantial competition 
with various other firms and with corporations, partnerships and 
individuals likewise engaged in the sale of plain and colored photo- 
graphic enlargements and of frames therefor. 

Par. 8. Customers and prospective customers are now and have 
been variously contacted by respondents through the medium of news- 
paper, magazine, and trade-paper advertising, by the use of radio 
continuities, and through the medium of United States mails. In the 
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course and conduct of their said business in connection with and for 
the purpose of inducing the sale and distribution of their said products 
in commerce, respondents for more than six years last past have made, 
and have continued to make, and are now making, various false and 
misleading, advertising and sales representations and have engaged 
in and still employ various unfair and deceptive acts and practices in 
commerce, and various unfair methods of competition in commerce, 
of which the following are typical but are not all-inclusive: 

(1) In numerous magazines and trade journals of general circula- 
tion respondents have run a one-inch display advertisement reading 
as follows: 

FREE ENLARGEMENT 


Just to get acquainted with new customers, we will beautifully enlarge one 

snapshot, print or negative, photo or picture to 8 x 10 inches—FREE—if you 
enclose this ad with 10¢ for handling and return mailing. Information on hand 
tinting in natural colors sent immediately. Your picture returned with your 
free enlargement. Send it today. 
By radio continuities and by circulars disseminated in the various 
States of the United States respondents have referred to, and have 
made various representations concerning, said so-called “get-ac- 
quainted” advertisement. The sum of 10¢, it is represented, is to pay 
“the actual cost of mailing the enlargement out to you”; “to pay for 
packing, handling and mailing the finished enlargement.” At other 
times it is and has been represented that the 10¢ is “only about paying 
for the paper the picture is printed on,” or “will help cover the cost of 
handling and return postage.” 

Respondents represent and have represented to customers and pros- 
pective customers that this is “only an introductory offer” made to 
show the fine quality of Geppert Studios’ work and that “it will be 
discontinued before long”; that this “may be the last time Geppert 
Studios will offer a 8 x 10 deluxe enlargement.” The offer is and has 
been described as a “Special offer” made “for a limited time only,” and 
it is represented that it “may be withdrawn immediately.” Prospec- 
tive customers are and have been assured in radio continuities that “in 
just a day or two you can hear from them (Geppert Studios) as to 
when you can expect your enlargement,” and as to “when it will be 
ready”; and “that you will hear from them just as soon as they 
receive your copy,” and that they will also get at that time “informa- 
tion regarding other photographic work.” 

Customers in submitting their orders to respondents for an 8 x 10 
enlargement are and have been urged to “think of your father or 
mother, nieces or nephews, children or others near and dear to you, 
of whom you treasure photos or snapshots”; to “* * * get out the 
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snapshot, print, ate photo or picture that means everything in 
the world to you,” and to “think of having a beautiful lifelike 8 x 10 
inch enlargement of any snapshot, print or negative FREE, a big 
8x 10 picture of someone near and dear to you—if you will eral en- 
close 10¢ in coin to help cover cost of handling and return 
postage * eA ” 

In later waxenaiits advertising the language reading “FREE—if you 
will enclose this ad with 10¢ for handling and return mailing” was 
changed to read: “FREE—if you will enclose this ad. (10¢ for 
handling and return mailing appreciated.) ” 

Respondents’ original offer of an 8 x 10 inch enlargement of a photo- 
graphic snapshot or negative “FREE” is not and does not constitute 
and has not constituted the offer of a “free” picture or product. 
While customers are not so informed, and do not so understand, the 
sum of 10¢ which the customer is directed or requested to remit to 
help pay the expense of “handling and return mailing,” in truth and 
in fact covers the entire cost of producing and delivering such en- 
largement, or in any event constitutes a substantial payment on or 
toward the total expense incurred in producing and delivering said 
enlargement. 

Further, in truth and in fact, the so-called “get-acquainted” offer of 
respondents is not and never has been any “special offer” or one made 
“for a limited time only” that may be “withdrawn soon” or “with- 
drawn immediately,” or any offer of short duration, but on the con- 
trary is the identical, first approach advertising offer which has been 
made by respondents in the usual course of their business since 1938. 
(2) In radio advertising employed in connection with said initial 
or “introductory offer,” respondents represent that they will “beauti- 
fully enlarge” a picture to 8 x 10 inches “FREE,” * * * that they 
will turn out “a big 8 x 10 enlargement, professional quality, clear, 
sharp and beautiful for only 10¢.” The offer is described as a “once 
in a lifetime offer”; “a beautiful permanent enlargement.” The offer 
is also described as “sensational” and “amazing.” 

Said enlargements do not, in fact, possess the quality, merit, or value 
ascribed to them as represented by respondents. 

In truth and in fact the said 8 x 10 black and white enlargement rep- 
resented by respondents as “beautifully enlarged” and of “splendid 
quality,” and “a beautiful permanent enlargement” is nothing more 
than a quickly and cheaply made photographic enlargement which 
respondents use later to compare unfavorably and disparagingly with 
a colored enlargement, as hereinafter related, in order to effect the 
sale of the more expensive and profitable colored enlargement. 
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(3) Respondents’ said original offer, as hereinafter alleged and 
shown, is not and never has been a bona fide offer to give away or to sell 
a plain 8 x 10 inch black and white enlargement of a photograph or 
snapshot, but is and has been known in the picture industry as a “come- 
on” or “bait” offer in which respondents pretend to give away or sell 
one article, a plain enlargement, until they obtain a customer’s name 
and address and a treasured family photograph, plus 10 cents. Then 
by carefully operated deception and duress respondents force the 
customer into buying, or induce the customer to buy, at much greater 
expense a tinted or colored enlargement the customer had not origi- 
nally ordered or contemplated ordering. Respondents, as more fully 
hereinafter related, by deception, disparagement of the plain enlarge- 
ment, and by falsely representing that the customer’s original order 
number and the family photograph submitted therewith can only be 
located by returning an enclosed postal card, practically force the 
customer into buying a colored enlargement costing from 50 to 75 cents, 
plus postage. Respondents carefully refrain from disclosing to the 
customer by radio or otherwise that their real purpose in submitting 
said original offer was and is to sell the customer something he did not 
intend purchasing, namely, a colored enlargement on which respond- 
ents make and have made a substantial profit. 

(4) Upon the receipt of the customer’s name and address, the 10 
cents, and a copy of the advertisement offering the “free” 8 x 10 en- 
largement, respondents immediately transmit to the customer, (a) a 
printed circular, (b) an illustrated four-color lithographic circular, 
and (c) a return postal card. 

Respondents represent, and have represented, in said circular that a 
plain black and white picture is “unfinished”; that the colored en- 
largement is “more life like,” is “much better”; that it is in fact “a 
beautiful work of art,” “the last word.” Superiority of hand-tinting 
over four-color lithographing is claimed. The customer is invited to 
refer to one of the circulars to “compare” the black and white picture 
with the “finished in color,” and to “see the difference.” 

Through the medium of these and similar disparaging representa- 
tions and comparisons not herein set forth, respondents endeavor to 
induce and have induced and are inducing customers and prospective 
customers to believe that the black and white enlargement theretofore 
ordered by him, and not yet delivered, is an inferior product, thor- 
oughly inadequate, and undesirable, and that he should have a dif- 
ferent product, namely, a colored enlargement. 

In one of said circulars a colored enlargement, 8 x 10 inches in size, 
has been offered for 50 cents, together with a “free” 5 x 7 black and 
white enlargement. In a latter circular the price of the colored 
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enlargement was increased from 50 cents to 75 cents. Respondents 
withhold and have withheld the preparation and delivery of the black 
and white “get acquainted” enlargement for as much as twenty days 
pending their persistent effort, by disparaging the black and white 
enlargement, to induce the customer to buy the more expensive “special 
offer” colored enlargement. Respondents advise the customer that 
the “special offer” made in the circular letter “can only be made when 
we have your enlargement here.” 

The said 8 x 10 inch “free” black and white enlargement to be made 
by respondents in connection with their original offer, upon the re- 
mittance of 10¢ by the customer, instead of being delivered to the 
customer in pursuance of his order, is thus withheld from the customer 
by respondents, and not completed, pending the result of respondents’ 
efforts to cause the customer to become dissatisfied with the disparaged 

black and white enlargement he had ordered and to induce him to 
purchase the colored enlargement instead. All of said disparagement 
of the black and white enlargement occurs after the customer has 
ordered such product, but prior to the making of the product and 
delivery of the same to him. 

In truth and in fact customers have not understood, and respondents 
have carefully concealed from them, that the real purpose of re- 
spondents in making their so-called “get acquainted offer” was not to 
sell a plain black and white enlargement but to sell instead a colored 
enlargement on which, as heretofore alleged, respondents make a 
substantial profit. 

Further, in truth and in fact, respondents’ subsequent offer respect- 
ing a colored enlargement designated as a “special offer” is not and 
never has been a “special offer” in any sense but is and has been the 
regular offer made by respondents for such product in the regular 
course of business over a long period of years. 

(5) In emphasizing the expensive quality and expert finish of their 
said tinted or colored enlargements, respondents have represented in 
their said circulars that such “quality tinting” as that found in their 
work might cost as much as $10 elsewhere ; that pictures made by others 
for $10 were not as “nice” as one enlarged and colored by them for 
75 cents; were “more clear and natural looking by far” than those 
pictures costing as high as $12 and $14 elsewhere. 

In truth and in fact the said tinted or colored enlargements sold by 
respondents at 75¢ do not have and never have had any $10, $12, or $14 
sales price or any price remotely approximating any of said sums, but, 
on the contrary, said products are cheaply made, inexpensively tinted 
or colored enlargements for which 75¢ is a good price and on which 
respondents realize a substantial profit. 
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(6) Through the medium of a further circular disseminated by re- 
spondents in commerce, a customer who had sent in 10 cents and a 
picture in order to obtain a “beautiful enlarged black and white pic- 
ture” is placed in the attitude of having inquired regarding hand- 
painting, and in order to locate and recover the original photograph 
or snapshot which had been transmitted by him to respondents, the 
customer is compelled to sign a postal card order for a hand- pene 
enlargement costing 75 cents, plus postal charges. 

In the advertisement which had been answered by the customer it 
was merely stated that : “Information on hand-tinting in natural colors 
sent immediately.” In the latter circular employed by respondents 
the customer is represented as having requested information on hand- 
tinting and he is informed that a colored picture is being made for 
him. Says this circular: 

I was certainly pleased to receive your order for a plain 8 x 10 inch enlargement 
this morning. You may rest assured that our expert workmen will do their very 
best. 

Since you requested information on hand-tinting, I will also make a second 
8 x 10 inch enlargement from your treasured picture and have our experienced 
skillful artist hand-tint it in natural, true lifelike colors, then place it in a 
handsome frame of your own choice. 

* co * 


I want to please you in every way and have told our art department that you 
will probably want this extra work done. 

In truth and in fact the customer had not requested information on 
hand-tinting, had not ordered any hand-tinted picture and had not 
ordered any frame in which to place the picture he had not ordered. 

Respondents in this circular again disparage the black and white 
enlargement the customer had originally ordered, with a view to 
inducing the customer to buy the more expensive hand-tinted picture. 

In return postal card enclosed with this circular, the following 
representation is made: 

FREE 
Handsome Frame 


Your choice of either the beautiful Black and White or Ivory and Gold Frame 
is given with your hand colored enlargement. 


The principal text of the return postcard reads: 


Please rush my free 8 x 10 enlargement, and my second hand-tinted 8 x 10 
enlargement in a FREE Frame. I am sending no money. When the two en- 
largements arrive (one 8 x 10 inch plain and one 8 x 10 inch colored enlargement 
in a Free Frame) I will pay only TD ¢ plus a few cents for handling and postage 
to my mailman for the second hand-tinted enlargement. The first plain 8 x 10 
inch enlargement and the frame are free. 
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In truth and in fact the said frame is in no sense a fine or handsome 
frame, but, on the contrary, it is a cheap insubstantial affair made of 
paper composition, costing only a few cents at most, and said cost is 
more than covered and absorbed by the price obtained for the colored 
enlargement. 

(7) Said respondents further engage in both deception and duress 
in order to induce the customer to sign and return the above-described 
postcard obligating him to purchase a tinted or colored enlargement 
for 75 cents, plus postal charges. In connection with the return of the 
signed postal card respondents represent : 

Please sign and mail the enclosed card today. By it, you will let me know 
which frame you wish—* * *~ It will also give me an opportunity to recheck 
your address on the shipping label before mailing your plain enlargement which 
is being made and will be sent to you when finished. So please give us all neces- 


Sary information on the enclosed card which requires no postage. 
* * * 


The special offer made in this offer can be made one time and to new customers 
only, and must be done while I have your order here. * * * 

P.S. SPECIAL NOTICE.—Please be sure to return the enclosed postcard with 
your instructions * * * It bears your file order number which we need to locate 
your picture * * * WH CANNOT LOCATE YOUR PICTURE WITHOUT IT. 

By said representations respondents lead the customer to believe that 
in order to locate his original order for a plain black and white en- 
largement and to locate the treasured or prized picture or photograph 
the customer had theretofore transmitted with his original 10-cent 
order, it will be necessary for the customer to sign and return the post- 
card which has his order number stamped thereon, and that unless 
said postcard is signed and returned the customer’s treasured photo- 
graph and the black and white enlargement also are lost. 

In truth and in fact the location and identification of the customer’s 
order number and picture, including the treasured or prized photo 
that had been transmitted originally by the customer, are not de- 
pendent upon the customer’s signing and returning the said postcard. 
The said order number and 8 x 10 inch picture, and the original photo- 
graph, are not lost or misplaced as the apprehensive customer is led to 
believe, and no signed postcard is necessary to locate them. Neverthe- 
less, the purpose and mission of said postcard and the circular ac- 
companying it are to force or induce the customer, under fear of losing 
his photograph and black and white picture, to sign an order for a 
75¢ tinted or colored enlargement, and the customer’s said treasured 
picture or photograph is withheld from him by respondents to enable 
them, through misrepresentation and duress, to force the customer into 


buying said 75 cent enlargement. 
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Par. 4. The use by respondents of the aforesaid acts, practices and 
methods in connection with the offering for sale and sale of their said 
products in commerce, as aforesaid, including the failure to reveal 
essential and important facts in connection therewith, has had, and 
now has, the tendency and capacity to, and does, mislead and deceive 
the purchasing public concerning the actual character and purpose of 
the original offer respondents make, including the identity of the actual 
product respondents are selling and offering for sale, and concerning 
the quality and value of their said enlargements, and has led, and does 
lead, purchasers erroneously to believe that the representations and 
implications so made and used by respondents are true, and causes and 
has caused a substantial number of the purchasing public to purchase 
substantial qualities of said products. 

The use by respondents of the aforesaid acts, practices and methods 
further has the tendency and capacity to do, and does unfairly divert 
trade to respondents from their competitors engaged in the sale of 
black and white and tinted or colored photographic enlargements of 
photographs and snapshots and of frames therefor in commerce among 
and between the various States of the United States and in the District 
of Columbia, who truthfully represent their said products. As a 
further consequence of the aforesaid acts and practices of the respond- 
ents the business of competitors has been injured by a loss of prestige 
with and the loss of the confidence of a substantial portion of the 
public. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FrInDiIncs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 16, 1944, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof charging them with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce within the intent and meaning of said Act. 
After the filing of respondents’ answer, testimony and other evidence 
in support of and in opposition to the allegations of the complaint 
were introduced before a hearing examiner of the Commission duly 
designated by it, and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter this 
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proceeding came on for final consideration by the Commission on the 
complaint, answer thereto, testimony and other evidence, recommended 
decision of the hearing examiner and exceptions thereto by counsel for 
respondents and counsel supporting the complaint, briefs, and oral 
argument of counsel; and the Commission, having duly considered 
the matter and having entered its order ruling on the exceptions to 
the recommended decision of the hearing examiner, and being now 
fully advised in the premises, finds that this proceeding is in the inter- 
est of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondents Ward S. Hill and Jessie A. Hill are 
individuals trading as copartners under the trade name of Geppert 
Studios with their office and principal place of business at 608 East 
Locust Street, Des Moines, Iowa. 

Respondents are engaged in the photo-finishing business and in the 
production, sale and distribution of plain and colored photographic 
enlargements. Respondents conduct a mail order business in connec- 
tion therewith. 

Par. 2. Respondents cause and have caused their said products, 
when sold, to be transported from their place of business in the State 
of Iowa, to purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondents main- 
tain, and at all times mentioned herein have maintained, a course of 
trade in said products in commerce between and among the various 
States of the United States and in the District of Columbia. Respond- 
ents are now, and at all times mentioned herein have been, in sub- 
stantial competition with others likewise engaged in the sale and 
distribution of plain and colored photographic enlargements in com- 
merce. 

Par. 3. In the course and conduct of their aforesaid business and in 
promotion thereof, respondents have placed advertisements in various 
newspapers and periodicals throughout the United States in which 
advertisements they stated that for the purpose of getting acquainted 
with new customers they would beautifully enlarge free, one snap- 
shot, photo or picture from a print or negative to make an 8 x 10 
inch picture. Said advertisements also stated that information on 
hand-tinting in natural colors would be sent immediately and that 
the customer’s picture would be returned with the free enlargement. 

Par. 4. Upon receipt of the customer’s name and address along with 
the print or negative submitted for free enlargement, it has been the 
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respondents’ practice to mail a follow-up letter consisting of form 
letter, an illustrated folder and a return postal card for ordering a 
hand-tinted frame enlargement of the print or negative submitted. 
Typical of the statements contained in respondents’ form letters are 
the following: 


Since you requested information on hand tinting, I will also make a second 
8 x 10 inch enlargement from your treasured picture * * * and have our 
experienced skillful artist hand tint it in natural true lifelike colors, then place 
it in a handsome frame of your choice. 

You will find enclosed “The Unfinished Work,” which will tell you how much 
more natural and life-like hand tinting in natural oils makes any enlarge- 
ment. * * * 

* * * 

Please sign and mail the enclosed card today. By it, you will let me know 
which frame you wish * * * also will give me an opportunity to recheck your 
address on our shipping label before mailing your plain enlargement which is 
being made and will be sent to you when finished. So please give us all necessary 
information on the enclosed card which requires no postage. 

* * * So let us hear from you right away. Fill out the enclosed card and 
drop it in the mail today. 

The special offer made in this offer can be made one time and to new customers 
only and must be done while I have your order here. Therefore I will wait until 
I hear from you. 

* * * be sure to let me hear from you as we do not keep pictures after they 
are finished. Don’t delay! Fill out the enclosed card and mail it right away— 
TODAY! 

P. S. SPECIAL NOTICHE—Please be sure to return the enclosed posteard 
with your instructions * * * it bears your file order number which we need to 
locate your picture * * * WH CANNOT LOCATE YOUR PICTURE WITHOUT 
IT. 


The postal card referred to contained an order for a framed and 
tinted 8 x 10 inch enlargement of the picture previously submitted. 
The return postal card sent by respondents reads as follows: 


SEND NO MONEY 
BEAUTIFUL IVORY & GOLD 
OR BLACK & GOLD FRAMB 


Your choice of either the beautiful Black and Gold frame or Ivory and Gold 
frame is included with your hand-colored enlargement. Both have easel back 
and give permanent protection from tearing as well as adding beauty that must 
be seen to be appreciated. Please check the frame you wish below. 


MAIL THIS CARD TODAY 
MR. WARD §. HILL, President 
GEPPERT STUDIOS 


Please rush my 8 x 10 enlargement and the second hand-tinted 8 x 10 enlarge- 
ment on deluxe golden-toned, extra heavy paper in a beautiful frame. I am 
sending no money. When the two enlargements arrive (one 8 x 10 plain and 
one 8 x 10 colored on deluxe, golden-toned, extra heavy paper framed), I will pay 
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only $1.49, plus a few cents for handling and postage to my postman for the 
second enlargement. 


The third enclosure is a printed folder entitled “THE UNFIN- 
ISHED WORK,” on the front page of which is sketched a partly done 
black-and-white portrait with features and expression missing. In- 
side is a handsomely lithographed half-tone in colors and beside it a 
smaller black-and-white cut of the same subject. Typical of the 
statements contained in this folder are: 


YOUR SNAPSHOT ENLARGEMENT BECOMES A BEAUTIFUL WORK OF 
ART WHEN HAND TINTED ! 

Hven this beautiful illustration by expensive four-color lithography does not 
do full justice to the original photograph—compared with what you get when 
we hand-tint your enlargement. 

* * * Any photograph you send us to have hand-tinted does become a work 
OLLAT es ate 

* * * our artists can add so much realism, naturalness and sparkle when 
they hand-tint your enlargement. * * * have uncanny ability to bring out 
exactly the right shades of color in a way to fiatter any subject. * * * 

Quality tinting such as you get from the Geppert Studios for the small charge 
we make, might cost as much as $10.00 elsewhere. But under our plan, every 
home can enjoy the advantages of this modern development, color in photography, 
fat a cost of only a few cents. * * * 

Through up-to-date methods, through careful and expert workmen, the Geppert 
Studios have become nationally known for pictures of exceptional quality. * * * 

When we first inaugurated this service, it represented a new era in photog- 
raphy—it meant that another milestone in photographic history had been 
passed. * * * Color marks one of the biggest improvements in pictures—and 
color is YOURS to enjoy at trifling cost. * * * 


A FRW LETTERS SENT BY THOUSANDS OF PLEASED CUSTOMERS * * * 
PAID $10 FOR PICTURE NOT AS GOOD 


* * * My mother-in-law paid ten dollars for this same picture enlarged by 
‘Someone else and I can truthfully say it is not as nice as this one that only cost 
me seventy-five cents enlarged and colored by you. 


* * & 


BETTER THAN PICTURES AT $12 TO $14 
* * * we have never seen one painted before that looks so natural. Have seen 
pictures that came as high as $12 and $14 and can say this one is more clear and 
natural looking by far. 
Par. 5. Respondents’ operating schedule is such that a picture 
submitted in response to their offer of a free enlargement has not 
completed the enlargement process until at least twenty days after its 
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receipt by respondents. This allows ample time for the customer to 
send in his order for a hand-tinted enlargement. Upon receipt of the 
postal card ordering a hand-tinted picture, two 8 x 10 inch enlarge- 
ments, are made, one is hand-tinted, and both are then sent ¢. o. d. to 
the customer together with his original picture. If no order for the 
hand-tinted picture is received within the twenty days, one 8 x 10 inch 
black-and-white enlargement is made and, together with the original 
picture, is sent to the customer at no cost to him. 

Par. 6. Through the use of the statements and representations above 
set forth respondents have implied that they will not send the free 
enlargement or return the original picture unless the hand-tinted 
enlargement is ordered. They have implied that they cannot find the 
original picture without the order number on the postal card order 
blank, that they are waiting to recheck the address, that nothing will 
be sent out until the customer is heard from and that pictures are not 
kept after they are finished and may be destroyed if the customer 
delays sending in the postal card order blank. The type of picture 
submitted for photographic enlargement is often one which is of great 
sentimental value to the customer. Thus respondents’ representations 
have had the tendency and capacity to cause the customer to order a 
hand-tinted enlargement, which he would not otherwise have ordered, 
through fear of loss of his original valued picture. 

Par. 7. Through the use of the statements and representations here- 
inabove set forth or described and others similar thereto not specifi- 
cally referred to herein, respondents also have represented (1) that 
their black-and-white 8 x 10 inch enlargement of any submitted picture 
will be beautifully done in the sense that it will be a sharp, clear picture 
of the subject matter originally photographed, (2) that their colored 
enlargements are of exceptional quality, being sharp and clear in de- 
tail, have realism, naturalness and sparkle, and are flattering to the 
subject, (8) that their colored enlargements are comparable to those 
costing from $10 to $14 elsewhere, (4) that inherent defects, such as 
lack of photographic detail, in their black-and-white enlargements are 
remedied in their colored enlargements, and (5) that their colored 
enlargements are superior in quality and appearance than their four- 
color lithographed picture in their illustrated folder. 

Par. 8. Respondents’ black-and-white enlargements made from pho- 
tographs submitted in response to their free offer are made without. 
retouching, spotting or any other treatment other than enlargement by 
photographic process. In order for a good enlargement to be made 
from a photograph or negative by this method, the original must be 
excellent photographically. Any defects such as blemishes, bad ex- 
posure, wrong focus or surface flaws will be magnified and more appar- 
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ent in the enlargement than they were in the original photograph. 
Such photographs are not beautifully enlarged in the sense that they 
are sharp, clear pictures of the subject originally photographed. Many 
of the photographs submitted for enlargement are defective and can- 
not be beautifully enlarged without retouching, spotting and other 
treatment by skilled persons. Certain of the enlargements produced 
by respondents from such photographs are blurred and indistinct and 
are not beautifully enlarged by any standard. 

‘Respondents’ colored enlargements are not of exceptional quality. 
Many of them are neither clear nor sharp in detail, do not have realism, 
naturalness, or sparkle and are not flattering to the subject originally 
photographed. None of them are comparable in quality to the class of 
professionally made enlargements which sell for from ten to fourteen 
dollars. At best they are no more than average quality and typical of 
hand-tinted enlargements made by inexpensive quantity production 
methods. 

In producing their colored enlargements, respondents’ employees 


merely spot certain blemishes in the print and rub on thin transparent 


paint mixed with oil, all of which work is performed in a few minutes 
time. The great care, attention to detail and skilled artistry exercised 
in producing an expensive, high quality, oil-colored enlargement are 
not present in respondents’ work. Lack of clarity and detail in their 
enlargements, resulting from or made more obvious by the enlarge- 
ment process, is not remedied by their hand-tinting process. Said 
hand-tinted enlargements are inferior in quality and appearance to 
the four-color lithographed picture in respondents’ illustrated adver- 
tising folder. 

Par. 9. The complaint further alleges that respondents’ “get ac- 
quainted” offer of a “free” enlargement is false and misleading in that 
it falsely implies that the offer is going to be available for only a 
limited period of time and is free. It further alleges that, in fact, the 
offer is not for a limited period of time, being respondents’ regular 
offer, and that the enlargement is not free in that a fee of ten cents, 
represented to be for handling and return mail but which allegedly 
covers a substantial part of the total cost, is required or requested. 

In fact, respondents’ offer, while not limited in point of time, is 
limited to one enlargement per customer. The record shows that when 
respondents receive an order which is shown on its face or is deter- 
mined in some other manner to be a repeat order, the customer is 
required to pay a higher price established for other customers. Upon 
this record it cannot be found that respondents’ use of the term “get 
acquainted” is false and misleading. 


> 66 
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Since entering into an agreement with the Commission in 1942 to 
cease and desist from representing that a photographic enlargement 
is given free when, in fact, a consideration is required therefor, re- 
spondents have used two forms of “free” offers of photographic en- 
largement. One offered the enlargement “free” without qualification. 
The other, in addition to the free offer, stated that ten cents for han- 
dling and return mail would be appreciated. In fact, respondents 
furnished an enlargement without cost to all persons responding to 
said advertisement whether ten cents was sent or not. The record does 
not show that the cost of handling and return mail was less than ten 
cents. Upon this record it cannot be found that respondents’ use of 
the term “free” in their offers of free enlargements has been false 
or deceptive since 1942. 

The complaint also alleges that respondents have falsely represented 
that they were giving a picture frame free. The record shows that 
respondents discontinued the use of this representation approximately 
one month prior to the issuance of the complaint herein. Respondents 
have stated they do not intend to resume this practice. Under the 
circumstances the Commission is of the opinion that the public interest 
does not require any further corrective action as to this practice. 

Other allegations of the complaint to the effect that respondents 
falsely represented (1) that the customer, by replying to the get ac- 
quainted advertisements, had requested information on hand-tinting, 
and (2) that the frame for the colored enlargement was handsome, 
have not been sustained by the evidence of record. 

Par. 10. The use by respondents of the false and deceptive state- 
ments and representations, referred to in Paragraphs Seven and Eight 
of these findings, has had the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that said statements and representations 
were true and into the purchase of respondents’ enlargements as a 
result of such erroneous and mistaken belief. 

The purchase of respondents’ enlargements because of respondents’ 
coercive practices as referred to in Paragraph Six of these findings or 
because of respondents’ false and deceptive statements and represen- 
tations as referred to in Paragraphs Seven and Hight of these findings 
has had the tendency and capacity to divert to respondents from 
their competitors substantial trade in commerce between and among 
the various States of the United States and in the District of Colum- 
bia. 

The use of said coercive practices and false and deceptive represen- 
tations also has had the tendency and capacity to injure the mail order 
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photographic enlargement industry generally through loss of confi- 
dence of a substantial portion of the public in the integrity of the 
members of the industry. 


CONCLUSION 


The acts and practices of the respondents as herein found (excluding 
those found in Paragraph Nine) were all to the prejudice and injury 
ef the public and constituted unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint. of the Commission, respondents’ answer 
thereto, testimony and other evidence in support of and in opposition to 
the allegations of the complaint introduced before a hearing examiner 
of the Commission theretofore duly designated by it, the hearing ex- 
aminer’s recommended decision and exceptions thereto, briefs and oral 
argument of counsel; and the Commission having made its findings as 
to the facts and its conclusion that the respondents have violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, That the respondents Ward S. Hill and Jessie A. Hill 
individually and as co-partners trading as Geppert Studios, or trading 
under any other name, and their agents, representatives, and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale or distribution of photographic 
products in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Stating or implying in any manner that a print or negative sub- 
mitted for enlargement in response to an advertised offer will not be 
returned unless an additional purchase is made or act performed 
which was not required in said offer. 

2. Engaging in any practice which has the effect of coercing per- 
sons to purchase merchandise they otherwise would not have pur- 
chased. 

3. Representing, directly or by implication: 

(a) That any print or negative submitted will be beautifully en- 
larged unless it is clearly stated that for such results the print or neg- 
ative submitted must be photographically suitable. 

(b) That their colored enlargements of all prints or negatives sub- 
mitted will be sharp and clear in detail, will have realism, naturalness 
or sparkle or will be flattering to the subject. 
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(c) That their colored enlargements are of exceptional value; that 
they are of a value in excess of their true market value; or that they 
are comparable or superior in quality or appearance to any specified 
illustration, unless such is the fact. 

(d) That any lack of photographic detail or other defects in their 
black-and-white enlargements are remedied in their colored enlarge- 
ments unless such is the fact. 

4, Publishing any testimonials which contain any of the above pro- 
hibited representations. 

It is further ordered, That respondents shall, within sixty (60) days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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Complaint 


In toe Marrer or 
ACADEMY KNITTED FABRICS CORPORATION ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 6028. Complaint, Aug. 11, 1952—Decision, Dec. 27, 1952 


Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution of certain fabrics made of highly inflammable brushed rayon which 
resembled in texture and appearance fabrics made of wool, acetate and other 
fibers not readily inflammable, and were used by the purchasers for sweaters 
and other articles of wearing apparel for the consuming public; and its 
three officers— 

Sold and distributed said fabrics without disclosing either on their invoices or 
bills to purchasers or by attached labels or tags that they were highly 
inflammable, and thereby impliedly warranted that they were suitable for 
use in the manufacture of wearing apparel and that such apparel was safe 
to wear, when in fact they were dangerous and unsafe for use; 

With tendency and capacity to mislead a substantial number of manufacturers 
of wearing apparel and members of the consuming public as to the safety 
of the fabrics and wearing apparel made therefrom, and thereby cause 
them to purchase substantial quantities of such fabrics or apparel; and 
with effect of placing in the hands of uninformed or unscrupulous manu- 
facturers a means and instrumentality whereby members of the purchas- 
ing public might be deceived : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Mr. William L. Pack, hearing examiner. 
Mr. George IL’. Steinmetz for the Commission. 
Solomon & Rosenbaum, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Academy Knitted 
Fabrics Corporation, a corporation, and Jacob M. Wallerstein, Harry 
Leventhal and Murray Feiner, individually and as officers of said 
corporation, hereinafter referred to as respondents, have violated the 
provisions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 
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Paracrapy 1. Academy Knitted Fabrics Corporation is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 818 West 39th Street, New York, New York. The indi- 
vidual respondents, Jacob M. Wallerstein, Harry Leventhal and 
Murray Feiner are respectively president, vice-president and secre- 
tary-treasurer of the corporate respondent and as such officers, 
formulate, direct and control the acts, policies and practices of the 
corporate respondent, including the acts and practices hereinafter 
mentioned. These individual respondents have their offices at the 
same place as the corporate respondent. 

Par. 2. Respondent, Academy Knitted Fabrics Corporation, is 
now, and for several years last past has been, engaged in the monu- 
facture, sale and distribution of fabrics composed of various fibers, 
including rayon. Respondents cause the fabrics made by the corpo- 
rate respondent, including those composed of rayon, when sold, to be 
transported from the place of business of Academy Knitted Fabrics 
Corporation in the State of New York to purchasers thereof located 
in various other States of the United States. Respondents maintain 
and at all times mentioned herein have maintained a substantial course 
of trade in said fabrics in commerce among and between the various 
States of the United States. 

Par. 3. Rayon is a chemical fiber which may be manufactured so as 
to simulate wool and other natural fibers in texture and appearance. 
Some fabrics and articles of wearing apparel manufactured from such 
rayon fibers have the appearance and feel of wool. Many members of 
the purchasing public are unable to distinguish between articles of 
wearing apparel manufactured from such rayon fabrics and, articles of 
wearing apparel manufactured from wool. Consequently, articles of 
wearing apparel manufactured from such rayon fabrics are readily 
accepted by many members of the purchasing public as wool products. 

Par. 4. Some of the rayon fabrics, manufactured, sold, and distrib- 
uted by the respondents are a particular type of brushed rayon that is 
highly inflammable. Such fabrics simulate wool in texture and 
appearance and respondents do not inform the purchasers of said 
fabrics that said fabrics are highly flammable. 

Purchasers of respondents’ said fabrics make up sweaters and other 
articles of wearing apparel from them for sale to members of the 
purchasing public. Such products resemble wool products and are 
readily accepted by many members of the public as wool products. 

Par. 5. Garments and other products manufactured from wool have 
for many years held, and still hold, great public esteem and confidence 
because of their outstanding qualities. Wool is not readily inflam- 
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mable and is a desirable material for garments, including sweaters and 
other outer wear. 

_ Par. 6. By failing to reveal the inflammable characteristics of the 
said fabrics, respondents have represented and impliedly warranted 
that said fabrics are suitable to be manufactured into sweaters and 
other garments that are safe to wear. In truth and in fact, sweaters 
and other garments made from respondents’ said fabrics are dangerous 
and unsafe to be worn as articles of clothing because of their inflam- 
mability. 

Respondents’ said practices place in the hands of retailers and others 
a means and instrumentality whereby members of the purchasing 
public may be mislead and deceived in the manner aforesaid. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated December 27, 1952, the 
initial decision in the instant matter of hearing examiner William L. 
Pack, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on August 11, 1952, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of that Act. After respondents had filed their answer to the com- 
plaint, a hearing was held before the above-named hearing examiner at 
which a stipulation of facts was entered into between counsel support- 
ing the complaint and counsel for respondents and incorporated into 
the record of the proceeding. The stipulation provided that, subject 
to the approval of the hearing examiner, the facts set forth therein 
might be taken as the facts in the proceeding and in lieu of evidence in 
support of and in opposition to the complaint, and that the hearing 
examiner might proceed upon such statement of facts to make his 
initial decision stating his findings as to the facts, including inferences 
which he might draw from the stipulated facts, and his conclusion 
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based thereon, and enter his order disposing of the proceeding without 
the filing of proposed findings or conclusions or the presentation of oral 
argument. The stipulation further provided that upon appeal to or 
review by the Commission the stipulation might be set aside by the 
Commission and the case remanded to the hearing examiner for further 
proceedings under the complaint. Thereafter the proceeding regu- 
larly came on for final consideration by the hearing examiner upon the 
complaint, answer and stipulation, the stipulation having been ap- 
proved by the hearing examiner, who, after duly considering the mat- 
ter, finds that this proceeding is in the interest of the public and makes 
the following findings as to the facts, conclusion drawn therefrom 
and order: 
FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Academy Knitted Fabrics Corporation is 
a corporation organized and existing under and by virtue of the laws of 
the State of New York with its office and principal place of business 
located at 318 West 39th Street, New York, New York. Respondents 
Jacob M. Wallerstein, Harry Leventhal and Murray Feiner are presi- 
dent, vice-president and secretary-treasurer, respectively, of respond- 
ent corporation and as such officers formulate, direct and control the 
acts, policies and practices of the corporation, including the acts and 
practices hereinafter set forth. 

Par. 2. The corporate respondent is now, and for several years last 
past has been, engaged in the manufacture, sale and distribution of 
fabrics composed of various fibers, including rayon. Respondents 
cause these fabrics, when sold, to be transported from the place of 
business of the corporation in the State of New York to purchasers 
thereof located in various other States of the United States. Respond- 
ents maintain, and at all times mentioned herein have maintained, a 
substantial course of trade in such fabrics in commerce among and 
between the various States of the United States. 

Par. 3. Some of the rayon fabrics manufactured and sold by re- 
spondents were made of a particular type of brushed rayon which is 
highly inflammable. These fabrics resembled in texture and appear- 
ance fabrics made of wool, acetate and other fibers which are not 
readily inflammable. Respondents failed to disclose, either on their 
imvoices or bills to purchasers or by means of labels or tags attached 
to their fabrics, the fact that the fabrics were highly inflammable, 
although it appears that respondents did supply such information 
orally by telephone to at least some of their customers. The fabrics 
were used by the purchasers principally for making sweaters and 
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other articles of wearing apparel which eventually reached the con- 
suming, public. 

- Par. 4. The sale and distribution by respondents of the fabrics in 
question without disclosure, or without adequate disclosure, of the 
fact that the fabrics were highly inflammable, constituted an implied 
warranty that they were suitable for use in the manufacture of wear- 
ing apparel, and that such apparel was safe to wear. Actually such 
fabrics and apparel, because of their high inflammability, were dan- 
gerous and unsafe for use. 

Par. 5. The acts and practices of respondents, as set forth above, 
had the tendency and capacity to mislead and deceive a substantial 
number of manufacturers of wearing apparel and members of the con- 
suming public with respect to the safety of respondents’ fabrics and 
of wearing apparel made therefrom, and the tendency and capacity 
to cause such manufacturers and members of the public to purchase 
substantial quantities of such fabrics or of wearing apparel made 
therefrom. Respondents’ acts and practices served also to place in the 
hands of uninformed or unscrupulous manufacturers a means and 
instrumentality whereby members of the public might be misled and 
deceived. 

Par. 6. The acts and practices in question have already been dis- 
continued by respondents. 


CONCLUSION 


The acts and practices of respondents as hereinabove set out are all 
to the prejudice of the public, and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Academy Knitted Fabrics Cor- 
poration, a corporation, and its officers, and Jacob M. Wallerstein, 
Harry Leventhal and Murray Feiner, individually and as officers of 
said corporation, and respondents’ representatives, agents and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale and distribution of fabrics, in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from : 

Offering for sale or selling fabrics which are highly inflammable, 
without clearly disclosing thereon or by means of labels or tags at- 
tached thereto that such fabrics are highly inflammable. 

260133—55—-48 
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ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of December 27, 1952]. 
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In THE MATTER OF 


PHILIP MORRIS & COMPANY, LTD., INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4794. Complaint, Aug. 5, 1942—Decision, Dec. 29, 1952 


In seeking to determine through tests and analyses involving clinical studies 


the relative irritating effects of smoke from diethylene glycol and glycerine- 
treated cigarettes, the vagaries of subjective observation and the defects 
inherent in objective observation are equally well known, and to apply the 
results of the observations reported in a number of cases which is less than 
trivial compared to the tremendous number of cigarette smokers in the 
country is wholly unwarranted. 


As respects the relative irritation produced by the smoking of cigarettes which 


have been submitted to different treatment or which may represent the 
brands of different manufacturers, the throats of people vary in their sus- 
ceptibility to irritation. 


In appraising the validity of various tests on animals and on human beings, 


made in varying ways and under varying conditions by respondent and 
used by it as a basis for sustaining categorically its unqualified representa- 
tions concerning its product to the public for many years, the Commission 
was of the opinion as respects the substantiality and probative value of cer- 
tain other tests made in the premises that it was not held to higher standards 
of substantiality or probative value in dealing with such respondent than the 
latter had observed in dealing with the public, and that inasmuch as the 
respondent had invoked a certain type of test as a medium for proving the 
truth, the Commission might invoke such a test to prove falsity. 


The smoke of all cigarettes is an irritant and the extent of such irritating effects 


depends upon numerous factors including the tolerance of the individual 
smoker, the frequency of smoking, the extent to which the smoke is inhaled, 
the rapidity with which the cigarette is smoked, and the length to which 
it is smoked. 


Where one of the largest manufacturers of tobacco products in the United States, 


(a) 


engaged in the competitive interstate sale and distribution of its Philip 
Morris cigarettes, in the manufacture of which, begun in 1932 or 1933, it 
employed as a hygroscopic agent or moistener diethylene glycol instead of 
glycerine, the principal hygroscopic agent used generally by cigarette manu- 
facturers; in advertising its said products in magazines of nationwide cir- 
culation, in newspapers of interstate circulation and through radio broadcasts 
in nationwide hookups and otherwise— 

Falsely represented that its said cigarettes did not irritate the upper re- 
spiratory tract and were less irritating thereto than other brands, including 
the four leading competitive brands; and that the irritation produced by 
other cigarettes was of longer duration than that produced by its said 
cigarette ; 
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(b) Represented that certain purported findings and conclusions by physicians 
based upon purported tests or experiments made by them were made and 
published for the sole benefit of the medical profession ; 

When in fact the studies and experiments referred to in its various advertise- 
ments were made at its instance as a basis for and in support of its adver- 
tising claims; 

(c) Falsely represented that after a day of smoking its said Philip Morris 
cigarettes the throat and mouth of the smoker would be as fresh and com- 
fortable and the breath as pure and sweet as in the morning before smoking ; 
and 

(d) Falsely represented that its cigarettes protected the smoker from “smoker’s 
cough”, effects of inhaling, and throat irritation due thereto ; 

With capacity and tendency to mislead members of the public into the erroneous 
belief that said representations were true and thereby into the purchase 
of substantial quantities of said product: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


In considering the numerous tests made at respondent’s instance over a period 
of years, upon the results of which it rested its claims that its cigarettes, 
in which “only diethylene glycol’ was used as the hygroscopic agent, pos- 
sessed the qualities and comparative merits attributed thereto, and which 
involved experiments upon rabbits and other animals and also upon human 
beings under a variety of conditions and through the use of a variety of 
devices and methods: 

The Commission was of the opinion and found by reason of numerous variables 
and inconsistencies, and particularly as illuminated by other tests and 
concessions, that the record failed to sustain the conclusion that the 
smoking of cigarettes containing diethylene glycol was less irritating to 
the upper respiratory tracts of humans than the smoking of cigarettes which 
contained glycerine and that the smoking of respondent’s cigarettes was less 
irritating or harmful in the various respects claimed than the smoking of 
other brands, including the leading brands of cigarettes. 


Charges of complaint which related to other matters than those above involved 
and which included the charges that respondent falsely represented that out- 
standing superiority of its “Revelation” pipe tobacco over any other pipe 
tobacco, with its freedom from bite and better action on the mouth and 
throat than that possessed by other pipe tobaccos had been scientifically 
established; that respondent’s advertising and labeling of its “Dunhill” 
cigarettes had the capacity and tendency to mislead and deceive the pur- 
chasing public into the belief that they were made in England and imported 
into America and that they were the same cigarettes formerly sold by 
Alfred Dunhill, Ltd., at a higher price; and that respondent, to aid in 
the sale of its said cigarettes in the aforesaid general connection, repre- 
sented in the advertisements that it would send upon request therefor 
reprints of all papers published on the influence of hygroscopic agents on 
irritation from cigarette smoke, when in fact it purposely failed to send - 
to such persons any reprints which showed that the hygroscopic agent 
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used in the manufacture of its cigarettes was irritating, and in numerous 
cases failed to send any such reprints whatever, were dismissed. 


Before Mr. Charles A. Vilas, Mr. Andrew B. Duvall, Mr. J. Earl 
Cox, and Mr. Karl J. Kolb, hearing examiners. 

Mr. John R. Phillips, Mr. George M. Martin and Mr. Frederick 
McManus for the Commission. 

Lee, Toomey & Kent, of Washington, D. C.; Pennie, Edmonds, 
Morton, Barrows & Taylor and Conboy, Hewitt, O’Brien & Boardman, 
of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Philip Morris & 
Company, Ltd., Inc., a corporation, hereinafter referred to as re- 
spondent, has violated the provisions of the said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrapu 1. Respondent, Philip Morris & Company, Ltd., Inc., is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Virginia, with its executive office in 
New York City, New York, and with its factories in the city of Rich- 
mond, State of Virginia. It is now, and for more than two years last 
past has been, engaged in the manufacture of tobacco products, in- 
cluding cigarettes branded respectively “Philip Morris” and “Dun- 
hill,” and a pipe tobacco branded “Revelation,” and in the sale and 
distribution thereof in commerce among and between the various 
States of the United States and in the District of Columbia. It now 
causes, and for more than two years last past has caused such tobacco 
products, when sold by it, to be transported from its place of business 
in Richmond, Virginia, to the purchasers thereof, some located in said 
State and others located in the other States of the United States and 
in the District of Columbia and there is now, and has been for more 
than two years last past, a constant current of trade and commerce 
conducted by said respondent in such tobacco products, between and 
among the various States of the United States and the District of 
Columbia. Respondent is now and for more than two years last past 
has been one of the largest manufacturers of tobacco products in the 
United States and is now, and for more than two years last past has 
been, in substantial competition with other corporations and with 
persons, firms and partnerships engaged in the sale of tobacco products 
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in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its business described in Para- 
graph One hereof and for the purpose of aiding in the sale by it of its 
said. “Philip Morris” brand of cigarettes in the commerce aforesaid, 
respondent has disseminated and caused to be disseminated, and is now 
disseminating and causing to be disseminated, by United States mails, 
in magazines of nation-wide circulation, in newspapers of interstate 
circulation, by radio broadcasts in nation-wide hookups and by other 
means in commerce, advertisements in which it has represented and 
still represents directly and by implication: 

(a) That Philip Morris cigarettes cause no throat or nose irritation ; 
that when smokers have changed to Philip Morris cigarettes every 
case of irritation of the nose and throat due to smoking, has cleared 
completely or has definitely improved; that a smoker of Philip Morris 
cigarettes may rely and depend upon and be assured of freedom from 
irritation of the mucosa due to smoking; 

(b) That Philip Morris cigarettes may be smoked as much and as 
often as one likes, unhampered or unmarred by throat irritation; that 
such cigarettes can be enjoyed to the full “without worry” and with 
‘never a thought” of throat irritation; and that one may smoke such 
cigarettes “all you please” with “no thought of irritation marring 
your pleasure” ; 

(c) That Philip Morris cigarettes may be consumed “without smok- 
ing penalties”; that “you pay no penalties for Philip Morris 
pleasures”; and that throats and mouths are as fresh and comfortable 
and the breath as pure and sweet after a day of smoking Philip Morris 
cigarettes as in the morning; 

(d) That Philip Morris smokers are assured protection and “real” 
protection, “in unusual degree” against smoking penalties, smoker’s 
coughs and effects of inhaling, and throat irritation; that no other 
cigarette provides protection like Philip Morris; that the difference 
between Philip Morris cigarettes and other brands of cigarettes is 
“vital,” “more than important”; that the protection provided by the 
smoking of Philip Morris cigarettes against throat irritation is vital; 
that Philip Morris cigarettes are beneficially useful-in forestalling, 
precluding and rendering nugatory the harmful effects of cigarette 
smoking ; 

(e) That the superiority of Philip Morris cigarettes is recognized 
by eminent medical authorities, has been long known to eminent mem- 
bers of the medical profession, has been scientifically proved and is so 
outstanding as to be without parallel in the history of cigarettes; 
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(f) That Philip Morris cigarettes protect the smoker from irrita- 
tion due to inhaling; that in such respect the effect of smoking Philip 
Morris is “strikingly contrasted” with that of four other leading 
brands of cigarettes and with that of other brands; that said competing 
brands are three times as irritating for inhalers as are Philip Morris; 
that the irritation caused by them lasts five times as long as that 
caused by Philip Morris; that Philip Morris smokers enjoy the world’s 
finest tobaccos; that there is “a vital difference” between the irritating 
tendencies of Philip Morris cigarettes and other cigarettes as they 
affect the throat, lungs, trachea and other parts of the body when 
tobacco smoke is inhaled; that by smoking Philip Morris cigarettes 
or by changing thereto from other cigarettes one may avoid the penal- 
ties of inhaling and “can help” his throat; that eminent doctors have 
found that inhaling is a condition for which Philip Morris cigarettes 
are beneficial and exceptional ; 

(g) That certain purported findings and surveys based upon pur- 
ported experiments are “findings of a group of distinguished doctors 
for the sole benefit of their own profession,” were made merely to find 
out if Philip Morris cigarettes “were any different,” were reported 
not to the respondent but “for the sole benefit of the medical profes- 
sion” and were published in authoritative medical journals “for their 
own profession rather than the general public,” “for the guidance of 
other doctors alone” and because they “thought it important enough 
to inform other doctors”; that such findings and the publication 
thereof in medical journals constitute “unquestionable proof” of the 
superiority of Philip Morris cigarettes “so vital to all who smoke”; 
that “you must accept” and “must believe” the same “because they are 
the impartial findings of a group of distinguished doctors”; 

(h) That outstanding superiority over other pipe tobaccos, freedom 
from bite, and definite and measurably better action on the mouth and 
throat have been scientifically established and proved for “Revelation” 
pipe tobacco and that such superiority, freedom from bite and better 
action on the mouth and throat from the use of Revelation pipe tobacco 
have been recognized by eminent medical authorities; that the prop- 
erties and qualities claimed for Philip Morris cigarettes (as set out 
in (a) to (g) subparagraphs hereof) are applicable to and true of 
Revelation tobacco; that the difference between “Revelation” tobacco 
and competitive pipe tobaccos is “fundamental” and otherwise radical 
in principle. 

Par. 3. In truth and in fact (a) Philip Morris cigarettes cause 
throat and nose irritation and when cigarette smokers change to Philip 
Morris cigarettes irritation of the nose and throat due to smoking is 
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not cleared or improved; (b) a smoker of Philip Morris cigarettes may 
nor rely and depend upon and be assured of freedom from irritation 
of the mucosa due to smoking; (c) the smoking of Philip Morris 
cigarettes will produce throat irritation and such cigarettes cannot be 
used without danger of throat irritation; (d) throats and mouths of 
smokers of Philip Morris cigarettes, after a day of smoking such 
cigarettes, are not as fresh and comfortable nor the breath as pure and 
sweet as in the morning before smoking such cigarettes; (e) Philip 
Morris smokers are not, by the use of such cigarettes, assured ‘pro- 
tection against smoking penalties of whatever kind and Philip Morris 
cigarettes are no less irritating to the throat and no less harmful than 
are other cigarettes; (f) the superiority of Philip Morris cigarettes is 
not recognized by eminent medical authority and has never been 
scientifically established and they have no superiority over other 
brands of cigarettes; (g) the effect caused by smoking Philip Morris 
cigarettes is the same as the effect produced by the smoking of other 
cigarettes; (h) Philip Morris cigarettes are as irritating as and cause 
as much irritation as that caused from the use of other cigarettes and 
there is no essential difference between the irritating tendency of 
Philip Morris cigarettes and the irritating tendency of other ciga- 
rettes, nor have eminent doctors nor doctors of any established reputa- 
tion found that Philip Morris cigarettes are beneficial and exceptional 
in inhaling; (i) the purported findings and surveys set out in Sub- 
paragraph (¢) of Paragraph Two hereof were not based upon accurate 
tests or experiments; were not authoritative or scientific or complete 
and are contrary to findings and surveys based upon scientific, com- 
plete and accurate and authoritative experiments; (j) such purported 
findings were not those of a group of distinguished doctors for the 
sole benefit of their own profession, nor were they made merely to find 
out if Philip Morris cigarettes were any different, but were made for 
the benefit of the respondent who paid for them. The said purported 
findings and surveys were reported to the respondent and were not 
made for the sole benefit of the medical profession; (k) they were 
published for the purpose of promoting the sale by the respondent of 
Philip Morris cigarettes and the publication of such findings in medi- 
cal journals does not constitute proof of the superiority of Philip 
Morris cigarettes over other brands of cigarettes: (1) such findings 
were not impartial, but the cost of the making thereof was paid by the 
respondent, and participating in the experiments upon which such 
findings and surveys were made were persons without training and 
experience sufficient to make the tests accurate, complete and scientific 
and who with others making such tests were subsidized by the re- 
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spondent; (m) there is no outstanding superiority of Revelation pipe 
tobacco over any other pipe tobaccos nor does it have any freedom 
from bite or better action on the mouth and throat than that possessed 
by other pipe tobaccos; no superiority, freedom from bite and better 
action on the mouth and throat have been scientifically established for 
Revelation pipe tobacco nor are such purported qualities of Revela- 
tion pipe tobacco recognized by any eminent medical authority; (n) 
there is no essential or fundamental or radical difference between 
Revelation pipe tobacco and other brands of pipe tobacco. 

In general, the representations made by respondent, set forth in 
Paragraph Two above, and the implications and intendments thereof, 
whether specifically controverted herein or not, are inaccurate, de- 
ceptive, false and misleading. 

Par. 4. The representations made by the respondent as set out in 
Paragraph Two hereof have the capacity and tendency to deceive and 
mislead and have misled and deceived the purchasing public into the 
beliefs that such representations are true and have induced and still 
induce the purchasing public to purchase respondent’s Philip Morris 
cigarettes and Revelation pipe tobacco in such erroneous beliefs. 
Thereby substantial injury has been done by respondent to substan- 
tial competition in interstate commerce. 

Par. 5. Alfred Dunhill, Ltd., of London, England, is known in the 
United States as a manufacturer and distributor of pipes, tobaccos, 
and a high-priced “Dunhill” cigarette produced in England. Ciga- 
rettes manufactured by the aforesaid Alfred Dunhill, Ltd. prior to 
the manufacture of “Dunhill Cigarettes” by the respondent, sold in 
the United States at prices higher than many well-known brands 
manufactured in the United States. Since the respondent began the 
manufacture of “Dunhill cigarettes” in the United States and the sale 
of the same therein, for the purpose of aiding in the sale by it of its 
said Dunhill brand of cigarettes in the commerce aforesaid, it has 
disseminated and caused to be disseminated and still disseminates and 
causes to be disseminated by the United States mails and magazines 
of nation-wide circulation and newspapers of interstate circulation, by 
radio broadcasts in nation-wide hook-ups, and other means in com- 
merce, advertisements typical of which are the following: 

ORDINARY PRICE 
NOW BUYS AN 
BXTRAORDINARY 
CIGARETTE—BY 


Alfred Dunhill Ltd. 
London, Eng. 
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This new Superior Cigarette is blended to the private formula of Alfred Dun- 
hill, Ltd. * * * the first to be offered at popular price. It is an extraordinarily 
enjoyable cigarette * * * at the ordinary price of popular brands. Your dealer 
will gladly supply you! 

POPULAR PRICE 
NOW BUYS 
Superior cigarettes—blended 
to the private formula of 
Alfred Dunhill Ltd. 
London, Eng. 


NOW THAT THEY COST 


NO MORE * * * WHY DENY 
YOURSELF DUNHILLS? 


Smokers of popular-price cigarettes today can enjoy genuine Dunhill Superior 
Cigarettes at no greater cost! 
Demand 
Dunhill’s 
—they cost NO MORE! 
Ordinary popular price now buys this extraordinary cigarette! Blended to the 
private formula of Alfred Dunhill, Ltd. 
NO DIFFERENCE IN PRICE— 
BUT WHAT A DIFFERENCE IN 
QUALITY !—DUNHILL 
new Superior cigarettes 
Taste will tell you—this is truly a superior cigarette. But today you pay 
no more for Dunhill’s than for ordinary cigarettes! 
WITHOUT PAYING 
A PENNY MORH— 
YOU CAN NOW ENJOY 
DUNHILL’S! 
YOUR TASTE WILL KNOW 
THE DIFFERENCE—BUT 
YOUR PURSE WON'T! 
DUNHILL’S 
Now at Popular Price 


The package carrying said Dunhill Cigarettes from the respondent 
to the trade and the purchasing public bears on the front and back 
thereof the name “DUNHILL Cigarette Majors” and the words “Tra- 
dition, Dependability, Superior,” and on one side, over the facsimile 
signature of “Alfred Dunhill” the statement, “The method employed 
in the blending of DUNHILL CIGARETTES ensures the complete 
enjoyment of their ripe Turkish and domestic tobaccos.” The only 
indication of domestic origin is on the reverse side and consists of the 
required factory notice with the legend “Made in U. S. A.” in small 


type. 
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There is a preference on the part of a portion of the purchasing 
public for cigarettes manufactured in foreign countries and imported 
into the United States of America and such cigarettes so manufactured 
and imported bring from that portion of the purchasing public a 
nigher price than do American cigarettes. The aforesaid advertising 
and labeling of its Dunhill Cigarettes by the respondent in the manner 
and form hereinafter set out have the capacity and tendency to mis- 
lead and deceive the purchasing public into the belief that such 
Dunhill Cigarettes manufactured and sold by the respondent in the 
commerce aforesaid are manufactured in England and imported into 
America and that the aforesaid Dunhill Cigarettes made by the re- 
spondent are the same cigarettes formerly sold by Alfred Dunhill, 
Ltd. at a higher price than that at which the respondent offers its said 
Dunhill Cigarettes in the commerce aforesaid. Such labeling and 
advertising have the capacity and tendency to mislead the purchasing 
public into purchasing respondent’s Dunhill Cigarettes in the afore- 
‘said erroneous beliefs. Thereby, substantial injury has been done and 
is being done by respondent to substantial competition in interstate 
commerce. 

Par. 6. The aforesaid acts and practices of respondent as herein- 
above alleged are all to the prejudice of the public and respondent’s 
competitors and constitute unfair methods of competition and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

Par. 7. Respondent, in the course and conduct of its business de- 
scribed in Paragraph One hereof, and for the purpose of aiding in 
the sale by it of its said “Philip Morris” brand of cigarettes in the 
commerce aforesaid, has represented directly and by implication 
through advertisements disseminated by United States mails and in 
magazines of nation-wide circulation that it will send, upon request, 
to persons making such requests, reprints of all papers published on 
the influence of live roscopic agents on irritation from cigarette smoke, 
but respondent has purposely failed to send to such persons any re- 
prints of papers published on the influence of hygroscopic agents on 
irritation from cigarette smoke which show that the hygroscopic 
agent used in the manufacture of Philip Morris cigarettes are irritat- 
ing to the throat, of which there are many; and in numerous cases the 
respondent has refused and neglected to send to persons requesting 
them, any reprints of papers published on the influence of hygroscopic 
agents on irritation from cigarette smoke. 

The aforesaid acts and practices of respondent as alleged in Para- 
graph Seven hereof are all to the prejudice and injury of the public 
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and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 5, 1942, issued and subse- 
quently served its complaint in this proceeding upon the respondent 
named in the caption hereof, charging it with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said Act. After the issuance of said complaint and the filing of 
respondent’s answer thereto, hearings were held at which testimony 
and other evidence in support of and in opposition to the allegations 
of said complaint were introduced before hearing examiners of the 
Commission theretofore duly designated by it, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
consideration by the hearing examiner last appointed on the com- 
plaint, the answer thereto, testimony and other evidence, and proposed 
findings as to the facts and conclusions presented by counsel, and said 
hearing examiner, on January 23, 1952, filed his initial decision. 

Within the time permitted by the Commission’s Rules of Practice, 
counsel for respondent filed with the Commission an appeal from 
said initial decision, and thereafter this proceeding regularly came on 
for final consideration by the Commission upon the record herein, in- 
cluding briefs in support of and in opposition to said appeal and oral 
arguments of counsel; and the Commission, having issued its order 
granting said appeal in part and denying it in part and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom and order, the same to be in lieu of the 
initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Philip Morris & Company, Ltd., 
Inc., is a Virginia corporation with its executive offices in New York 
City, New York, and its factories at Richmond, Virginia. 

Par. 2. For more than two years prior to the issuance of the com- 
plaint, the respondent has been, and now is, engaged in the manufac- 
ture of tobacco products including cigarettes under the brand name 
“Philip Morris.” Philip Morris cigarettes have been, and now are, 
sold and transported in commerce between the various States of the 


PHILIP MORRIS & CO., LTD., INC. 713 
703 Findings 


‘United States and in the District of Columbia. The respondent is 
now, and for more than two years prior to the issuance of the com- 
plaint has been, one of the largest manufacturers of tobacco products 
in the United States and is now, and has been, in substantial competi- 
tion with other corporations, persons, firms and partnerships engaged 
in the sale of tobacco products in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business and particularly 
for the purpose of aiding in the sale of its “Philip Morris” brand of' 
cigarettes in interstate commerce, the respondent disseminated and 
caused the dissemination of advertisements and advertising material 
concerning said cigarettes by the United States mails, in magazines 
of nation-wide circulation, in newspapers of interstate circulation, by 
radio broadcasts in nation-wide hookups and by other means in com- 
merce. Among and typical of the statements contained in the said 
advertisements were the following: 


Yow ll like Philip Morris. Full enjoyment of the world’s finest tobaccos— 
unmarred by throat irritation. 

No worry about throat irritation even when you inhale! 

No other cigarette can give this proof. No worry about throat irritation even 
when you inhale! 

Recognized laboratory tests have conclusively proven the advantage of Philip 
Morris over other cigarettes, i. e.: 

The irritant quality of the smoke of four other leading brands averaged more 
than three times that of the strikingly contrasted Philip Morris. 

Further—the irritant effect of such cigarettes was observed to last more than 
five times as long. 

On comparing—the irritant quality in the smoke of the four other leading 
brands was found to average more than three times that of the strikingly 
eontrasted Philip Morris—and that the irritation lasts more than five times as 
long! 

Many smokers don’t even know it—but all smokers inhale some of the time. 
That’s why you need Philip Morris’ superiority for the nose and throat— 
recognized by medical authorities! 

With Philip Morris—you have no opinion—no facts from any private re- 
search of our own. Instead we simply call your attention to the findings of an 
independent group of doctors. You can draw your own conclusions. For the 
sole benefit of their own profession these doctors report in authoritative 
medical journals * * *, 

Their findings—written only for other doctors to use—were reported in 
authoritative medical journals. 

Especially if you inhale, remember—Philip Morris provides such complete 
enjoyment—plus real protection * * * pleasure without penalties! 

* * * enjoying the last cigarette of the day as much as the first—their throats 
as comfortable—their breath as pure and sweet as in the morning. 

Smoking’s more fun when you’re not worried by throat irritation or “smoker’s 


cough.” 
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Par. 4. Through the use of these statements and others not spe- 
cifically set forth herein, disseminated as aforesaid, respondent has 
represented directly or by implication : 

(1) That Philip Morris cigarettes do not cause irritation of the 
upper respiratory tract. 

(2) That Philip Morris cigarettes are less irritating to the upper 
respiratory tract than other brands of cigarettes. 

(3) That Philip Morris cigarettes are less irritating to the upper 
respiratory tract than the four leading brands which compete with 
Philip Morris. 

(4) That the irritation produced by other cigarettes is of longer 
duration than that produced by Philip Morris. 

(5) That certain purported findings and conclusions of physicians 
based upon purported tests or experiments made by them were made 
and published for the sole benefit of the medical profession. 

(6) That after a day of smoking Philip Morris cigarettes the 
throat and mouth of the smoker will be as fresh and comfortable and 
the breath as pure and sweet as in the morning before smoking. 

(7) That Philip Morris cigarettes protect the smoker from “smoker’s 
coughs,” effects of inhaling and throat irritation due to inhaling. 

Par. 5. In the manufacture of cigarettes it is the practice to add a 
hygroscopic agent or moistener to the tobacco for the purpose of keep- 
ing the cigarettes soft, pliable, and in good smoking condition when 
they reach the ultimate consumer. Historically, glycerine has always 
been the principal hygroscopic agent used by cigarette manufacturers. 

Par. 6. During the year 1932, the respondent formulated a blend of 
tobacco for a new cigarette to be known as “Philip Morris” which was 
placed on the market on January 23, 1933. The blend of tobacco at 
the present time used in the Philip Morris cigarette is substantially 
the same as that adopted in 1933. The constancy of the blend is as 
carefully controlled as possible, despite yearly variations in the 
sources, quality and mildness of the tobacco used. In the new Philip 
Morris cigarette as introduced on the market, respondent used 2.74 
percent of diethylene glycol as the hygroscopic or moistening agent. 
This agent has been continuously and exclusively used by the respond- 
ent in Philip Morris cigarettes from 1933 to date. The base or average 
percentage of diethylene glycol used in Philip Morris cigarettes to 
‘late with adjustments for seasonal changes has remained at 2.74 per- 
cent. This amount gives a hygroscopic effect of 3.65 percent glycerine, 
the amount previously used by respondent. 

Par. 7. From statements in respondent’s advertising with reference 
toe its “exclusive method of manufacture,” “vital difference in manu- 
facture,” “new method of manufacture,” “In Philip Morris Cigarettes 
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only diethylene glycol is used as the hygroscopic agent,” the nature of 
respondent’s tests and respondent’s answer it is apparent that the 
various claims which it has made concerning the amount of irritation 
consequent upon the use of Philip Morris cigarettes are based solely 
upon its use of diethylene glycol instead of glycerine as a humectant. 
The case was tried entirely upon the issues of whether (1) the use of 
diethylene glycol in a cigarette results in a smoke which is non-irritant 
to the nose and throat and (2) such smoke is less irritant than that of 
cigarettes in which glycerine is used. 

It is upon various tests and observations which the respondent relied 
as furnishing affirmative proof of the truth of its representations, not 
only for the purposes of this proceeding but for advertising purposes 
prior thereto. 

Par. 8. Respondent’s first comparative test was made early in 1934 
by Dr. M. J. Mulinos and a medical student named Osborne. A blend 
of tobacco, identical with the regular blend of the Philip Morris 
cigarette sold to the public, was divided into three parts or batches. 
To one part was added 2.74 percent diethylene glycol as a hygroscopic 
agent. In the second, 3.65 percent glycerine was used, while no hygro- 
scopic agent was added to the third part. Each batch of tobacco was. 
then subjected to the other regular processes of manufacture used with 
the Philip Morris cigarette. 

Solutions were made of the smoke of the three different types of 
cigarettes by bubbling the smoke, produced by a mechanically oper- 
ated smoking machine, through 3 cc. of either water, saline solution 
or Ringer’s solution. The smoke solutions were then instilled into the 
conjunctival sacs of rabbits, and the edemas resulting from the dif- 
ferent solutions graded, by visual observation, in accordance with a 
scale which Mulinos had used in previous rabbit-eye experiments. 
Under this scale edemas were given nine classifications for severity 
ranging from 0 to 4 plus. 

The investigators reported as their conclusion that the cigarettes 
which had been made with diethylene glycol as the hygroscopic agent 
were less irritating than those with no hygroscopic agent, and much 
less irritating than those made with glycerine. 

Par. 9. Mulinos used the salt solution or Ringer’s solution because 
the questions had come up as to “whether water was the same solvent 
as was found in the eye or elsewhere in the body.” Moisture of the 
membranes of the throat is due to a water solution of salts very much 
like Ringer’s or saline solutions. It appears that any of the cigarettes 
may have been used in connection with any of the liquids. No attempt 
was made to differentiate between the results when the different liquids 
were used but “most or all the results were pooled.” Mulinos was not 
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able to tell whether the results depended upon the solution used, hence, 
the pooling of the results. 

Ringer’s solution and saline solution are isotonic, that is, they ap- 
proximate the salt content of the blood and the body fluids; plain 
water is not isotonic. In view of the difference in the liquids used, the 
significance of which was apparently recognized by Dr. Mulinos, his 
failure to differentiate as between the liquids used is inexplicable. 
Distilled water is an irritant. If, in fact, Ringer’s or saline solutions 
are less irritant to the conjunctival sac than plain water, it is apparent 
that the results would be loaded against the cigarette whose smoke was 
put into solution in water as against a cigarette whose smoke was put 
into solution in saline or Ringer’s fluid. The failure to use identical 
fluids in the preparation of all solutions casts grave doubt upon the 
results claimed. 

It is further to be noted that Mulinos “had to obtain” a solution 
sufficiently concentrated “to elicit edema in the rabbits’ eyes” and his 
solutions were so strong that he would not put them in the human 
mouth because of their large nicotine content. If the solutions con- 
tained such a concentration of nicotine, it is fair to assume that there 
was a correspondingly high concentration of irritants. 

Assuming, but not admitting, that a strong solution of smoke from 
cigarettes containing diethylene glycol was shown by Mulinos’ test to 
be measurably and significantly less irritant to rabbits’ eyes than a 
strong solution of smoke from cigarettes containing glycerine, it by no 
means follows that a measurable and significant difference would be 
manifest if weak solutions were used; the work of Dr. Haag, which is 
in evidence, and the testimony of Mulinos support this conclusion. 
Neither does it follow that the same readable and significant differ- 
ences would be manifested in the human nose and throat as a conse- 
quence of actually smoking the two types of cigarettes. 

The Commission is of the opinion, and finds, that the conclusion that 
the smoking of cigarettes containing diethylene glycol is less irritating 
to the upper respiratory tract of humans than the smoking of cigar- 
ettes containing glycerine cannot be drawn from this experiment. In 
this opinion, it is supported, were support necessary, by the statement 
of respondent’s witness, Dr. Samuel J. Kopetzky, who after referring 
to this test, and others, stated : 

Without discussing in detail those papers, it is very evident that the results 
these authors present leaves the question open, because the results are 
controversial. 

Par. 10. About July 20, 1934, the respondent made arrangements 
with Dr. Mulinos to carry his experimental work further by testing, 
with his rabbit-eye technique, the irritating properties of the smoke 
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of the five leading brands of cigarettes—Philip Morris, Chesterfield, 
Old Gold, Lucky Strike and Camel, purchased by him on the open: 
market. In a published report the authors compared the average 
edema resulting from the four different brand cigarettes tested with 
the results obtained in their first experiment where the cigarettes were 
supplied by the respondent. The authors concluded that with the 
glycerine treated cigarettes, regardless of the blend of tobacco, the 
flavoring material, or method of manufacture, the irritation is sub- 
stantially the same—and greater than that caused by diethylene glycol 
treated cigarettes. 

Par. 11. This second experiment also involved the use of the strong 
smoke solutions referred to above and the use of various solvents for 
the smoke. Therefore, the finding set out in Paragraph Nine (supra) 
is also applicable to this experiment. 

Par. 12. Dr. Mulinos also conducted other rabbit-eye experiments in 
the same manner, using solutions of the fumes of vaporized glycerine 
and diethylene glycol, and also the fumes of the same PRES when 
incorporated in cigarettes made of ground asbestos. 

Again the technique involved the use of solutions of such concen- 
tration as to elicit edema. 

The finding set out in Paragraph Nine (supra) is applicable to these 
experiments. 

Par. 13. Early in 1935 the respondent retained Dr. George B. Wal- 
lace, Professor of Pharmacology in the New York University Medical 
School, to undertake the work of repeating the Mulinos experiment. 
Raymond L. Osborne participated as a co-worker in this experimental 
work. Dr. Wallace and his co-workers followed the technique of Dr. 
Mulinas as closely as possible using test cigarettes identical with those 
supplied to Dr. Mulinos. 

Dr. Wallace and his co-workers concluded that the solutions from 
the diethylene glycol treated cigarettes were less irritating than those 
from cigarettes with no hygroscopic agents, and much less irritating 
than those with glycerine. 

Par. 14. The test conducted by Dr. Wallace and Osborne is sub- 
ject to the same objections as those made by Dr. Mulinos, except that 
in this test all solutions were made in saline solutions. It does not 
represent a conclusion reached by an independent source since 
Osborne participated in both series of tests. 

In fact, Osborne and one Reinhart, who was a worker around Dr. 
Wallace’s laboratory, made the visual appraisals of edema, which were 
the basis for the claimed results. Reinhart had been instructed by 
Osborne in making these readings. 

_ The finding set forth in Paragraph Nine is applicable to this test. 
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Par. 15. In July 1934, arrangements were completed for the han- 
dling of the clinical phase of respondent’s program for evaluating the 
irritant properties of cigarette smoke. Dr. Wendell Phillips arranged 
for the services of ten dBeROES who performed the actual clinical work 
during the summer and early fall of 1934. Each of the participating 
doctors selected his own subjects and, within the general plan of the 
experiment as outlined by Dr. Phillips conducted the clinical work as 
he saw best. 

The cigarettes used were supplied by the respondent and were of two 
types. The first type was the regular Philip Morris cigarette con- 
taining 2.74 percent diethylene glycol as the hygroscopic agent. The 
second type was the same identical cigarette with the exception that 
3.65 percent glycerine was used as the moistening agent instead of 
diethylene glycol. 

Reports of the experiment were submitted to Dr. aiatbte B. Flinn 
of Columbia University for analysis. 

Par. 16. Dr. Flinn made an analysis of the data submitted to him 
by the doctors selected by Dr. Wendell Phillips. He published’ 
this in the form of an article in the February 1935 issue of the 
“Laryngoscope.” 

Dr. Flinn later published in the “Laryngoscope” of January 1937 an 
article entitled “Further Clinical Observations on the Influence of 
Hygroscopic Agents in Cigarettes.” This article was based upon the 
“clinical work” of two ear, nose and throat specialists. Both of the 
Flinn reports were favorable to Philip Morris. 

Par. 17. In June of 1942 the respondent, through the cooperation of 
Dr. William Wherry, then Secretary of the American Academy of 
Opthalmology and Otolaryngology, arranged for a clinical study of 
the relative irritating effects of the smoke from diethylene glycol and 
glycerine treated cigarettes. A group of nose and throat specialists 
from various parts of the United States agreed to participate in the 
experiment. Test cigarettes supplied by the respondent were of two 
types—one containing 2.74 percent diethylene glycol as the hygro- 
scopic agent, and the other 3.65 percent glycerine. The cigarettes were 
in all respects the regular, commercial Philip Morris cigarettes so far 
as the blend of tobacco, flavoring, paper and methods of manufacture 
were concerned. 

Par. 18. The vagaries of subjective observations are well known as 
are the difficulties inherent in objective observations of the character 
involved in this procedure, which were conceded by respondent’s wit- 
ness Flinn. It is impossible to tell whether a particular throat condi- 
tion is due to smoking. The testimony of several of the participating 
doctors that their conclusions, concerning the relatively less irritating 
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nature of cigarettes treated with diethylene glycol, were not neces- 
sarily applicable to all people under all conditions is of great signifi- 
cance in view of the flat and unqualified representations made by 
respondent. It is, in the opinion of the Commission, an eminently 
sensible position, and that to apply the results of the observations as 
reported in a number of cases which is less than trivial compared to the. 
tremendous number of cigarette smokers in this country would be 
wholly unwarranted. The throats of people vary in their suscepti- 
bility to irritation; in some people cigarettes do not produce irrita- 
tion; others have throats which are easily irritated by any cigarette; 
the same cigarette will give different responses in different peopie; 
some people develop tolerances for cigarette smoke; the amount of 
. irritation is to an extent influenced by the length of the butt which is 
not smoked and the rapidity with which the cigarette is smoked; 
environment, occupation, season of the year, present and previous 
infections are factors and obviously variable. 

The Commission is of the opinion, and finds, that the conclusion 
that the smoking of cigarettes containing diethylene glycol is less 
irritating to the upper respiratory tract cannot be drawn from this 
series of “clinical” observations. 

The Commission, for the same reasons, is disregarding other like 
observations which indicated that there was no significant difference 
in the irritation produced by these types of cigarettes. 

Par. 19. In January of 1944, Dr. Melvin C. Myerson, a physician 
specializing in diseases of the ear, nose and throat, was retained by 
the respondent to study the relative irritating effects of smoke from 
diethylene glycol and glycerine treated cigarettes. Dr. Myerson in 
this study used Philip Morris, Old Gold, Chesterfield, Camel and 
Lucky Strike cigarettes, all of which he procured on the open market. 
The technique and procedure adopted by Dr. Myerson was to examine a 
subject’s uvula before smoking and to pick out a single blood vessel 
in a definite location. After smoking the condition of the same blood 
vessel was observed. Relative increase in the size of this blood vessel 
after smoking was taken as showing the relative irritation produced 
by the different cigarettes. 

Dr. Myerson concluded from this experiment that Philip Morris 
cigarettes produced a much lesser intensity of irritation than that Pia 
duced by the other cigarettes tested. 

Par. 20. Subsequent to September 1944, a study was conducted oF 
Dr. C. William Lenth and others of the effects of smoking on the 
blood vessels of the uvula. The results of this study are more fully 
considered later herein. In brief it involved the photographing of 
the subject’s uvula before and after smoking and the measuring of 
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all the measurable blood vessels before and after. ‘The Myerson study 
was made only on a single blood vessel. 

The Lenth experiment demonstrated the variation in the response 
of different blood vessels in the same uvula to cigarettes containing 
the same humectant, and is conclusive against the drawing of any 
valid conclusions from observations made on a single blood vessel. 

The Commission is of the opinion, and finds, that the conclusion 
that Philip Morris cigarettes are less irritating than the other cigar- 
ettes tested by Myerson cannot be made from his study. 

Par. 21. Dr. John M. Lore was employed by respondent to make a 
study of the relative irritating effects of cigarettes containing glycerine 
and diethylene glycol as humectants. His study was made of the 
underside of the tongue and the floor of the mouth; why this area was 
selected does not appear. 

Respondent in its brief disavows this study as being any more than 
some confirmation of the results noted by other experimenters in ani- 
mals. Accordingly, it is found that this study does not demonstrate 
that cigarettes treated with diethylene glycol are less irritating than 
those treated with glycerine. 

Par. 22. Further experimental work dealing with the relative irri- 
tating effects of the smoke of cigarettes containing glycerine and 
diethylene glycol was done, at the instance of the respondent, by 
Dr. Samuel J. Kopetzky, and at the instance of glycerine producers, by 
Dr. Axel M. Hjort. 

Dr. Kopetzky’s experiment involved, in brief, the cutting open of a 
rabbit’s trachea, the insertion of a small metal tube, or cannula, therein, 
closing the wound, and connecting the cannula to a small reservoir of 
smoke which the rabbit breathed through the cannula. 

From this experiment Dr. Kopetzky concluded that smoke from 
cigarettes containing diethylene glycol is much less irritating than the 
smoke from otherwise identical cigarettes containing glycerine. 

Dr. Hjort’s experiment also involved the insertion of a cannula in the 
animal’s trachea and the breathing of smoke through it. 

The Commission is of the opinion that both of these experiments 
involved the creating of conditions so far removed from those under 
which cigarettes are smoked by humans that observations made there- 
under are of no assistance in determining the issues in this proceeding. 
They are therefore disregarded. 

The same is true of an experiment with dogs conducted by Mrs. 
Dorothy M. Gullicksen. 

Par. 23. Dr. Samuel J. Kopetzky who performed the tracheotomy 
experiments hereinbefore described also conducted experiments in 
which he used a pharyngeal colorimeter. Colorimeters for evaluating 
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color are used in various fields and Dr. Kopetzky merely adopted a 
well-known principle for evaluating the color of the membranes of the 
throat. The principle further involved is that irritation causes a 
reddening of tissue and, therefore, the intensity of color would be 
susceptible to evaluation by a colorimeter. Visual examination of 
color is dependent upon an observer’s reaction, whereas the colommcter 
actually registers color intensity. 

Par. 24. The device was submitted to Electrical Testing Labora- 
tories, Inc., for a determination of its response to a series of color chips, 
and as “equipment designed by the client for the measurement of 
changes in the pharyngeal wall of the throat.” 

In making this test of the device: 

Red and white paints with low specular reflection characteristics were secured. 
Various shades of the red were prepared by mixing the two in different propor- 
tions. The mixtures were applied to five wooden blocks, care being taken to 
assure a uniform surface. [Underlining supplied.] 

The readings which were taken indicated “that the instrument is 
sensitive to changes in red as shown on these blocks.” 

The apparatus was found to show a decreasing reading with increase 
of saturation—that is the darker the color the lower the reading. 

Par. 25. Dr. Hans Hirschfield, a specialist in ear, nose and throat 
diseases, an assistant of Dr. Kopetzky, carried out the routine experi- 
mental work involving the use of the Kopetzky pharyngeal colorimeter 
for measuring the irritant effects of smoking. The procedure was 
basically the measurement of the redness of the subject’s throat before 
and after smoking by the use of this device. 

Subsequently, Dr. Kopetzky performed additional experiments 
using essentially the same procedure. 

As a result of this new work, instead of a trend as shown in his pre- 
vious colorimetric experiment, Dr. Kopetzky concluded that cigarettes 
moistened with glycerine are more irritating than cigarettes moistened 
with diethylene glycol and that the difference in reaction can be picked 
up by the colorimeter. 

In a later test conducted by Drs. Lenth and Andrews also using a 
colorimeter and human subjects two series of readings were made on 
the throat of each subject before any smoking was done. The two 
series were made 15 minutes apart, and each consisted of four readings 
made at 10-second intervals. These readings showed different degrees 
of redness within a 30-second period and also different degrees of red- 
ness in the two periods in the same individual. 

Those observations as well as Dr. Kopetzky’s clearly demonstrated 
that the color of the individual throat is far from static even without 
exposure to an irritant; they also demonstrate the unsoundness of 
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relying upon single observations before and after smoking, as 
Kopetzky did in both of his tests. 

In the Lenth experiment a series of four readings at 10-second 
intervals were made on each subject after smoking. These readings 
also showed different degrees of redness within a 30-second period. 

When it is considered that a difference of a very few points in the 
readings on the scale upon which they were made would change the 
entire picture, the demonstrated capacity of the throat to change color 
almost from moment to moment must be a vital consideration. Con- 
clusions based on single readings before and after smoking cannot be 
regarded as valid. 

The Commission is of the opinion, and finds, that no conclusions can 
be drawn from the two Kopetzky colorimeter tests and they are disre- 
garded. 

Par. 26. The foregoing is predicated upon the assumed accuracy of 
Dr. Kopetzky’s colorimeter as a measuring device. 

In testing the colorimeter used by Dr. Lenth which duplicated as 
nearly as possible Dr. Kopetzky’s device it developed that its registra- 
tion of color on wet surfaces was quite erratic. Dr. Lenth rectified this 
by the use of polaroid filters. The Kopetzky machine was tested on 
surfaces of low specular reflection. However accurate it may have 
been under those circumstances, it does not follow that it would be 
accurate on wet surfaces, such as the human throat, where specular 
reflection is present to a considerable degree. Furthermore, the polar- 
izing filters which were found to be essential to consistent readings of 
redness were not used. 

Par. 27. Subsequent to July 8, 1950, some new experimental work 
dealing with the irritative qualities of cigarette smoke was done by 
Dr. Kurt Lange, an Assistant Professor of Clinical Medicine at the 
New York Medical College, who was employed by the respondent for 
this purpose. . 

The method used by Dr. Lange was to apply either whole smoke or 
smoke solutions to the eyes of rabbits and objectively to measure the 
resulting irritation by the fluorescein-dermofluorometer technique. 
The experiment was based upon the theory that the greater the irrita- 
tion, the greater the permeability of the mucous membrane and 
consequently the greater the concentration of the fluorescein. 

Fluorescein is a dye which when irradiated by a long wave ultra- 
violet light emits a yellowish-green fluorescence of high intensity. 
This occurs even when the dye is present in very low concentrations. 
The dye is nontoxic and when injected intravenously it diffuses readily 
into interstitial tissue space where its intensity can be detected by 
visual observation or by objective measurement with a dermofluor- 
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ometer. The dermofluorometer consists of a long wave ultraviolet 
light source and is rigidly aligned at a definite distance from the area 
under investigation. The search unit of this instrument consists of a 
phototube (attached to the light source), the sensitivity of which is 
limited to the reflected light rays emitted by fluorescein. The degree 
of deflection of the microammeter is directly proportional to the 
concentration of fluorescein. 

Par. 28. In making this experiment three main comparisons were 
made by Dr. Lange: 

(a) Two lots of cigarettes containing tobacco of uniform composi- 
tion were made. One lot contained as the hygroscopic agent 2.74 
percent diethylene glycol; the other lot contained 3.65 percent glycer- 
ine. The smoke from these two types of cigarettes was tested and 
compared on twenty animals, and the results were tabulated. 

(b) Solutions produced from the same cigarettes above were tested 
and compared on seven animals and the results were tabulated. 

(c) Philip Morris, Old Gold, Chesterfield, Camel and Lucky Strike 
cigarettes were purchased in the open market. In a series of tests the 
smoke, sometimes from the commercial Philip Morris cigarettes and 
sometimes from specially made Philip Morris, was compared with the 
smoke from each of the four other brands. 

At the conclusion of these experiments Dr. Lange prepared certain 
tabulations showing the results of his experiments which were ulti- 
mately delivered to Dr. Herbert Arkin for statistical analysis. 

In evaluating Dr. Lange’s data Dr. Arkin stated in his report that 
the nictitating membrane, which is the so-called third eyelid of the 
rabbit, was much more responsive to smoke irritation and, therefore, a 
better index of the differences between cigarettes and based his analy- 
ses on the nictitating membrane data. His report was favorable to 
Philip Morris as less irritating to the nictitating membrane. 

Par. 29. In 41 rabbits which were used only once in the comparison 
tests the highest readings were found in the conjunctiva in 36 instances 
and in the nictitating membrane in 46 instances. (There were two 
readings in each eye, one for the conjunctiva and one for the mem- 
brane, and thus two high readings for each rabbit.) 

In the 19 other rabbits so used more than once the highest readings 
were found in the conjunctiva in 33 instances and in the nictitating 
membrane in 64 instances out of 97 readings. 

The Commission sees no reason for discarding the readings on the 
conjuctiva which constitute one-half of the observations made because 
in someone’s opinion the nictitating membrane is more responsive to 
smoke irritation when in 38 percent of the observations the conjunctiva 
appeared to be the more sensitive. 
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“In order to show that with identical irritation of both eyes closely 
parallel results are obtained, 6 rabbits were subjected to smoke accord- 
ing to Method A from cigarettes of the same brand (Table 4). No 
evidence of any significant difference resulted. * * *” (Dr. Lange’s 
report, Resp. Ex. 93.) 

This table shows a variation in readings between the right and left 
conjunctiva of the same rabbit, so subjected to the same smoke, of 16 
percent, a variation which Dr. Lange stated to be insignificant. It 
follows, therefore, that in comparing conjunctiva readings in the 
right and left eyes, of the same animal, which have been exposed to 
different smokes, any variation of 16 percent or less may be attributed 
to the rabbit and not to the smoke. 

In only 6 instances did the comparison of the glycerine-treated 
cigarettes and those treated with diethylene glycol show a percentage 
difference of over 16 percent. Of these six, two favored the cigarettes 
treated with glycerine and four favored the other. 

When one eye was exposed to smoke supposedly from a Philip 
Morris brand cigarette and the other to smoke from an Old Gold 
‘cigarette, only nine out of twenty comparisons on the conjunctiva 
showed a percentage difference in excess of 16 percent. Of the nine, 
three favored Old Gold and six favored Philip Morris. 

In a like test where Chesterfield cigarettes were used instead of 
Old Gold, only three out of ten comparisons on the conjunctiva showed 
a percentage difference in excess of 16 percent Of these, two favored 
Philip Morris and one favored Chesterfield. 

In a like comparison of Philip Morris brand cigarettes with Camel 
cigarettes, only five out of ten comparisons on the conjunctiva showed 
a percentage difference in excess of 16 percent; of these, four favored 
Philip Morris and one favored Camel. 

In a like comparison of Philip Morris cigarettes (four “brand” and 
six “special”) with Lucky Strike cigarettes, only two out of the ten 
comparisons showed a percentage difference in excess of 16 percent; 
of these, one favored Camel and one Philip Morris brand. 

The Commission is of the opinion, and finds, that the results of this 
test upon the conjunctiva of rabbits form no basis for a conclusion 
that cigarettes treated with diethylene glycol are less irritating to the 
human respiratory tract than cigarettes treated with glycerine, or that 
Philip Morris cigarettes are less irritating to the human respiratory 
tract than Old Gold, Chesterfield, Camel or Lucky Strike cigarettes. 

Par. 30. The readings on the nictitating membrane, which is found 
only in animals, were used by respondent because it was more respon- 
sive to smoke irritation, and respondent, by submitting this test as 
evidence of the truth of its representations, in effect, asks that its 
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claimed results be regarded as applicable to the human upper respira- 
tory tract. 

The question before the Commission is a practical one: “Are Philip 
Morris cigarettes less irritating to the human upper respiratory tract 
than others?” It is not an abstract scientific problem. As a matter 
of pure science, the question of the relative irritancy of the products 
of combustion of glycerine and diethylene glycol might, perhaps, be 
determined by minuscule differences in the response of the rabbits’ 
nictitating membranes thereto. Not so here. Apparently this mem- 
brane is, or at least was regarded by respondent’s witnesses as being, 
more sensitive to smoke than the conjunctiva of the rabbit. It seems 
fair to assume that it is also more sensitive to such irritation than the 
human upper respiratory tract. In order for the Commission to 
apply the claimed results of this test to the question before it, it would 
have to find (1) that the response of the human upper respiratory 
tract to the various smokes was in some fashion proportional to the 
response of the rabbit’s nictitating membrane, and (2) that the differ- 
ence in this proportionate response is significant. The Commission 
does not so find. 

The Commission is of the opinion, and finds, that the results of this 
test upon the nictitating membranes of rabbits form no basis for a 
conclusion that cigarettes treated with diethylene glycol are less irri- 
tating to the human respiratory tract than cigarettes treated with 
glycerine or that Philip Morris cigarettes are less irritating to the 
human respiratory tract than Old Gold, Chesterfield, Camel or Lucky 
Strike cigarettes. 

Par. 81. In September of 1944, the Glycerine Producers retained 
C. William Lenth, a consulting chemist of Wilmette, Illinois, to super- 
vise some experimental work concerning the relative irritating proper- 
ties of cigarette smoke. Dr. Lenth was instructed to repeat the 
experiments offered by the respondent and to make such improvements 
in methods and techniques as were possible in order to obtain com- 
pletely objective information. 

Par. 32. The Glycerine Producers made arrangements with the 
R. J. Reynolds Tobacco Company, manufacturers of Camel cigarettes, 
to prepare special experimental cigarettes. These cigarettes were of 
three types as follows: one lot contained 3.65 percent glycerine as the 
hygroscopic agent, one lot contained 2.74 percent diethylene glycol 
as the hygroscopic agent, and the third lot contained no hygroscopic 
agent. These cigarettes were shipped in November of 1944 to Dr. 
Lenth in Chicago, who distributed them for use in the experimental 


work. 


726 FEDERAL TRADE COMMISSION DECISIONS 
Findings 49 F.T.C. 


Par. 33. A colorimeter experiment was conducted by Dr. Albert 
H. Andrews of Chicago, Illinois, a specialist in broncho-esophagology 
and laryngological surgery, in which Dr. Lenth actively participated. 
The colorimeter used in these experiments was constructed by John 
Staunton, a research physicist and development engineer, and dupli- 
cated as near as possible the machine used by Dr. Kopetzky and Dr. 
Hirschfield in the experiments above described. Mr. Staunton has 
had wide experience in the development of instruments, involving the 
use of electrical and optical science, for making measurements, many 
of which related to color measurements. 

Par. 34. In preliminary tests Dr. Lenth found that there was a 
great deal of variability obtained on any one subject in a matter of 
minutes. It was determined that this was due to the moisture on the 
subject’s throat causing a specular or reflected glare when the color- 
imeter was used. 

There is an increase in the salivary flow induced by cigarette smok- 
ing which in turn increases the moisture present on the pharyngeal 
wall. 

Par. 35. Due to the moisture present in the pharyngeal wall there 

is considerable percentage of specularly reflected light collected by 
the phototube of the colorimeter. Such light being reflected without 
penetration from the surface of the pharyngeal wall will not show the 
hue of the material underlying this surface, but will be of the same hue 
as the illumination. Consequently, while it will be affected by the 
condition of the surface, it will not serve to give a measurement of the 
hue or saturation of the underlying material. 
_ As the purpose for which the colorimeter was intended was to 
ascertain the redness of the tissues in the throat, a purpose requiring 
the measurement of color saturation of the tissues underlying the 
pharyngeal surface, a measurement which includes a considerable 
proportion of specular reflection would be only of doubtful value as 
it would be affected by factors which bear no relation to either satu- 
ration or hue of the underlying tissues. Such factors would include 
wetness of the surface, roughness of the surface, and reflectivity of 
the surface. The relative influences of these factors may be very 
great compared to that of red saturation because the light reflected 
without color discrimination from the surface contains wave lengths 
which may affect the blue sensitive phototube used in this apparatus 
far more strongly than the red-colored light which it is proposed to 
measure. 

Par. 86. Mr. Staunton determined the difficulties of specular re- 
flection could be overcome by the use of polarizing filters located in 
the beam and so oriented as to stop the specularly reflected light. 
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The colorimeter was tested with these filters and they were found to 
be effective; without them the device was unreliable. 

Par. 37. The significant difference between this test and those of 
Dr. Kopetzky is that in this case Lenth and Andrews made two series 
of readings before smoking and one series after, as described in 
Paragraph Twenty-five. 

Par. 38. In this test thirty-three subjects were used of whom thirty- 
one smoked both cigarettes treated with glycerine and with diethylene 
glycol. 

Respondent’s witness Dr. Kopetzky has supplied one method for 
interpreting the data acquired from these colorimeter readings. This 
he did by dividing the post-smoke reading for each individual by 
the ante-smoke reading, for each cigarette tested. The cigarette 
whose readings produced the larger quotient was classified by him 
as causing the lesser “redness” and consequently the lesser irritation. 

It has been demonstrated that the color of the individual throat 
is far from static, even without exposure to an irritant. Thus in 
interpreting the Lenth data the lowest ante-smoke reading (highest 
redness) may be taken as showing the maximum of redness which 
that individual’s throat will manifiest spontaneously at that time. 
Similarly in the post-smoke readings the lowest reading indicates 
the maximum redness induced by the cigarette. 

Using these lowest readings and the method of calculation employed 
by Dr. Kopetzky, it appears that in thirty-one subjects, one was 
equally affected by both cigarettes, the throats of twelve became 
“redder” after the cigarettes treated with diethylene gylcol, and those 
of the remaining eighteen “redder” after the cigarettes treated with 
glycerine. 

Calculations made by Dr. Lenth on the basis, which Kopetzky 
used, of single readings, ante-smoke and post-smoke, showed that in 
seventeen instances throats were “redder” after the diethylene glycol 
treated cigarettes and in fourteen redder” after the glycerine treated. 

Other calculations made by Dr. Lenth, using averages of all the 
readings, showed nineteen favorable to the glycerine treated cigarettes 
and twelve to those treated with diethylene glycol. 

A further calculation based on the averages of the highest and low- 
est ante-smoke and post-smoke readings showed seventeen favor- 
able to the glycerine treated cigarettes and fourteen favorable to those 
treated with diethylene glycol. 

Par. 39. Early in 1935 the American Tobacco Company retained 
Dr. Harvey B. Haag, head of the Department of Pharmacology at the 
Medical College of Virginia, as a consultant with a view to studying 
the differences in irritation from smoke solutions prepared from di- 
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ethylene glycol treated cigarettes and glycerine treated cigarettes. 
Dr. Haag set out to duplicate as far as possible the prior technique of 
Mulinos and Osborne though he introduced several variations. He 
used test cigarettes furnished by the American Tobacco Company 
which contained 2.74 percent diethylene glycol and 3 percent glycerine. 
He did not use cigarettes to which no hygroscopic agents had been 
added. Dr. Haag obtained only 32 puffs from each cigarette which 
was smoked for 54 of its length; while Mulinos and Osborne ob- 
tained 60 puffs from each cigarette which was smoked to the greatest 
extent possible. His smoke solutions were all made in physiological 
salt solutions. 

Par. 40. Dr. Haag, upon instillation of his smoke solutions into the 
rabbits’ eyes, was unable to obtain edema of the area except in a few 
instances—and consequently adopted hypermia or redness as his 
criterion of irritation. In all, 50 separate tests were made, equally 
divided between the two types of cigarettes used, which formed the 
basis for Dr. Haag’s reported conclusion that there was no significant 
difference either as to the intensity or duration in the irritation pro- 
duced by the instillation into the rabbit’s eye of the two types of smoke 
solutions employed. 

Par. 41. The solutions used by Dr. Haag were weaker than those 
used by Mulinos; they were strong enough, however, to produce edema, 
in some instances, and redness. They would certainly more closely 
approximate the irritation to the human throat caused by smoking 
than would Mulinos’, which he would not have put in the human 
mouth. 

Par. 42. In December of 1935, Dr. Carl Miner of the Miner Labora- 
tories, on behalf of the Glycerine Producers, made arrangements with 
Dr. Anton J. Carlson, Professor of Physiology at the University of 
Chicago, to make an investigation of the physiological effects of di- 
ethylene glycol, especially under conditions resulting from its use as 
a hygroscopic agent in cigarettes. 

Dr. Carlson was assisted by one of his pupils, Harold G. O. Holck. 
Dr. Carlson studied the salivary responses of 28 subjects to the puffing 
of air, lighted cigarettes without hygroscopic agent, lighted glycerine 
treated cigarettes and lighted diethylene glycol treated cigarettes. 
Each subject was tested three times on each cigarette. 

Par. 48. Carlson’s report shows that in the twenty-eight individuals 
observed the increase in saliva flow during the smoking periods was 
greater when the glycerine treated, cigarettes were used in thirteen 
subjects than when the cigarettes treated with diethylene glycol were 
used, and less in fifteen subjects. 
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A comparison between the pre-smoke and post-smoke flow is par- 
ticularly interesting. In the post-smoke flow it is apparent that the 
non-irritant factors in the smoke which affect the flow are no longer 
present and that any increase over the pre-smoke flow may be attrib- 
uted to the continued irritation. In twenty of the subjects, increases 
of 20 percent or more were observed in the post-smoke period. In 
twelve individuals the percentage of increase of flow during the post- 
smoke period, over the ante-smoke flow, was greater when glycerine- 
treated cigarettes had been used than when those treated with dieth- 
ylene glycol had been used, and less in thirteen individuals. 

Dr. Carlson concluded from this work that there was essentially no 
difference in the irritation from the smoke of the three types of ciga- 
rettes as measured by the secretion of saliva. 

That this measuring of flow of saliva is a valid means of appraising 
irritation is questioned by respondent. However, respondent. intro- 
duced evidence concerning a test conducted by its witness Dr. 
Kopetzky which involved the insertion of tubes in rabbits’ tracheae, 
passing smoke through them and evaluating the irritation. In eval- 
uating the results, Dr. Kopetzky considered “salivary secretions in the 
mouth” as one of “the factors governing irritation during smoking 
sessions.” In view of this it does not lie in the mouth of respondent 
to raise this question. 

Par. 44. For the purpose of duplicating and extending the experi- 
mental work of Dr. Myerson, relating to the blood vessels of the uvula, 
Dr. Lenth, a consulting chemist employed by the Glycerine Pro- 
ducers, decided to employ photographic methods. 

The general method was to take a photograph, using Kodachrome 
film, of the uvula and soft palate of a human subject both before and 
after smoking in such a manner that images of the blood vessels in 
that area could be measured from the photograph. 

The cigarettes used in this experiment were special test cigarettes, 
one lot containing 3.65 percent glycerine, one lot containing 2.74 per- 
‘cent diethylene glycol, and the third lot containing no hygroscopic 
agent. Brand cigarettes purchased on the open market were also 
used. 

Par. 45. Dr. L. H. James, a bacteriologist, developed a method, at 
Dr. Lenth’s suggestion, for the measurement of the blood vessel images 
of the uvula and soft palate as they appeared upon projection of the 
films. The technique employed was to use a projector to enlarge to 
20 times actual size the blood vessels shown on the film upon a ruled 
chart hung upon a wall. Measurements of the blood vessels were then 
made. 
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Par. 46. As in the Myerson test, enlargement of the blood vessels 
was taken as a criterion of irritation. The records of this test show 
that the percentage of enlarged blood vessels was not significantly 
different after the smoking of special test cigarettes, Philip Morris, 
Old Gold, Chesterfield, Camel or Lucky Strike cigarettes. 

Par. 47. For several years the respondent made to the public the 
representations to which this proceeding relates based substantially, if 
not fundamentally, upon experiments in which smoke solutions were 
instilled into rabbits’ eyes as proof that Philip Morris cigarettes were 
less irritating than other cigarettes. 

Certainly such conduct constitutes, not merely a concession, but an 
affirmative representation that such tests constitute a valid method for 
the determination of the relative irritancy of different cigarettes. 

In presenting its defense respondent introduced other tests as evi- 
dence of the truth of its claims. By so doing it has a fortiori repre- 
sented to the Commission that the reaction of the blood vessels of the 
uvula and colorimeter readings of the throat constitute methods by 
which the relative irritancy of cigarettes can be validly determined. 
The introduction by respondent of the Kopetzky test in which in- 
creased salivary flow was used as an index of relative irritation 
establishes this as one of the methods of appraisal sanctioned by 
respondent. Not only has respondent approved these methods, but 
affirmatively urges the results of those tests as substantial evidence. 

Whatever opinion may be held as to the substantiality and probative 
value of the Carlson saliva test, the Haag smoke solution test, and 
the Lenth uvula and colorimeter tests in the abstract, they are never- 
theless the same sort of evidence which was regarded by respondent 
as of sufficient substance and probative value to warrant the making 
of categorical and unqualified representations based thereon concern- 
ing its cigarettes to the public for many years and to warrant the 
Commission in making findings favorable to respondent. The Com- 
mission is of the opinion that under such circumstances it is not held 
to higher standards of substantiality or probative value in dealing 
with respondent than respondent has observed in dealing with the 
public. Respondent has invoked the test as a medium of proving 
truth; the Commission may invoke the test to prove falsity. 

Upon this basis the Commission is of the opinion that the record as 
a whole and the results of the Haag rabbits-eye test, the Lange observa- 
tions on the conjunctiva, the Carlson saliva experiment and the Lenth 
uvula and colorimeter experiments in particular, warrant the follow- 
ing findings, which are made, i.e. : 
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(a) The smoke of all cigarettes, including Philip Morris cigarettes, 
is an irritant, and the extent of such irritating effect depends upon 
numerous factors, including the tolerance of the individual smoker, the 
frequency of smoking, the extent to which the smoke is inhaled, the 
rapidity with which the cigarette is smoked, and the length to which 
it is smoked. 

(b) Philip Morris cigarettes are irritating to the human upper 
respiratory tract. 

(c) There is no significant difference in the irritation of the human 
upper respiratory tract produced by Philip Morris cigarettes and Old 
Gold, Camel, Lucky Strike, or Chesterfield cigarettes. 

(d) The use of diethylene glycol instead of glycerine as a humectant 
in cigarettes has no significant effect upon the irritancy of the 
cigarettes. 
_ (e) The studies and experiments referred to by respondent in its 
various advertisements were not made for the benefit of the medical 
profession but were, in fact, made at the instance of respondent as a 
basis for, and in support of, its advertising claims. 

(f) Philip Morris cigarettes will not protect the smoker from 
“smoker’s coughs,” the effects of inhaling or from throat irritation 
due to inhaling. 

Par. 48. Respondent’s claim that the irritation produced by ciga- 
rettes treated with diethylene glycol was of shorter duration than that 
produced by those treated with glycerine was essentially based on the 
work of Mulinos and Wallace referred to above. 
~ The Commission is of the opinion that the record does not support 
respondent’s claim. In view of the Commission’s finding (c) (supra), 
the Commission, as a corollary, finds that there is no significant differ- 
ence in the duration of the irritation attributable to the humectant. 
~ Par. 49. Respondent in its answer admits that “throats and mouths 
of smokers of Philip Morris cigarettes, after a day of smoking ciga- 
rettes, are not as fresh and comfortable nor the breath as pure and 
sweet as in the morning before smoking such cigarettes.” 

It is, therefore, found that Philip Morris cigarettes do affect the 
breath and leave an aftertaste. 

Par. 50. The foregoing statements and representations used by re- 
spondent in connection with the offering for sale, sale and distribution 
in commerce of its Philip Morris cigarettes had the capacity and ten- 
dency to mislead and deceive members of the public into the erroneous 
and mistaken belief that the said statements and representations were 
true and into the purchase of substantial quantities of said cigarettes 
by reason of said erroneous and mistaken belief. 
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The acts and practices of respondent as herein found were all to the 
prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 

The Commission has considered the record in connection with the 
other issues presented by the pleadings and has concluded that the 
allegations of the complaint with respect thereto have not been proved. 


ORDER 


It is ordered, That the respondent, Philip Morris & Company, Ltd., 
a corporation, its officers, agents, representatives and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale and pee ibution gt its “Philip Morris” brand 
of cigarettes in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from represent- 
ing directly or by implication: 

(1) That Philip Morris cigarettes, or the smoke therefrom, will not 
irritate the upper respiratory tract. 

(2) That Philip Morris cigarettes, or the smoke therefrom, are less 
irritating to the upper respiratory tract than cigarettes, or the smoke 
therefrom, of any of the other leading brands of cigarettes. 

(3) That the irritation caused by smoking other leading brands of 
cigarettes is of longer duration than that caused by smoking Philip 
Morris cigarettes. 

(4) That the use of diethylene glycol as a humectant in cigarettes 
renders, or significantly contributes to rendering, the smoke therefrom 
less irritating to the upper respiratory tract than the smoke from 
cigarettes in which glycerine is used as a humectant. 

(5) That Philip Morris cigarettes, or the smoke therefrom, will not 
affect the breath or leave an aftertaste. 

(6) That the use of Philip Morris cigarettes protects the smoker 
against smoker’s coughs, the effects: of inhaling or throat irritation 
due to inhaling. 


and from: 

(7) Misrepresenting the reasons for which any study, survey, experi- 
ment, test or the like was made. 

It is further ordered, That the charges of the complaint, other than 
those to which this order relates, be, and the same hereby are, dis- 
missed. 
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It is further ordered, That the respondent shall, within (60) days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 

Commissioner Carretta not participating for the reason that oral 
argument in this proceeding was heard prior to his becoming a mem- 
ber of the Commission. 
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In THE Martek OF 


UNITED STATES PENCIL COMPANY, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION OF SEO. 5 


OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5929. Complaint, Oct. 9, 1951—Decision, Jan. 8, 1953 


As respects lead strength in pencils, this may vary as much as 10 or 15 percent 


in different sections of the same pencil, and there is a like variation between 
pencils of the same grade or hardness produced by different manufacturers. 


Where a corporation and its two officers, engaged in the interstate sale and 


(a) 


(b) 


distribution of lead pencils and, in connection therewith, in the distribu- 
tion of premiums or “free” goods; through circulars mailed to individuals 
and firms whose names and addresses were procured primarily from tele- 
phone and other directories— 

Represented that they offered ball point pens, memo pads, pencils sharp- 
eners, and other articles free; the facts being that in order to get any 
article of “free’’ merchandise, it was necessary that the customer purchase 
one gross or more of pencils from them ; 

Represented that their pencils were superior to all other leading brands, 
that the lead therein was more than twice as strong as that in ordinary 
pencils, and that such strength had been shown by tests made on a United 
States Bureau of Standards machine; 


The facts being that their pencils had never been tested on a Bureau of Stand- 


ards testing machine; while they had had some private tests made, con- 
clusions reached were not supported by reliably accurate data, so that the 
report of the concern showing that their pencils ranked first among the 
five groups tested could not be accepted as supporting their claim, especially 
that their pencils “rate lst among a test of all leading brands”; and while a 
cursory test was made in their place of business by a representative of a 
company from which they purchased, on a machine similar to that described 
in a governmental bulletin and such as were constructed and used by vari- 
ous pencil companies, the evidence would not support a finding that leads 
in their pencils were significantly stronger than those in ordinary pencils; 


With tendency and capacity to mislead a substantial portion of the purchasing 


(¢) 


public into the erroneous belief that such representations were true and 
with effect of thereby inducing its purchase of substantial quantities of 
their merchandise; and 

Directly and indirectly represented “National Credit Service Company” to 
be a bona fide collection agency in no way connected with themselves, and 
through use of said trade name employed various methods of intimidation 
and harassment to induce consignees of their merchandise, including both 
authorized and unauthorized shipments, to make payments allegedly due 
them ; 
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‘The facts being that the National Credit Service Company was merely a trade 
name which said officers had adopted and registered as such in the New 
York County Clerk’s office, and which they made use of only in connection 
with unpaid accounts due to the corporation or to other companies owned 
or controlled by said individuals; 

‘With tendency and capacity to mislead and deceive persons to whom they had 
consigned merchandise as to the nature of the National Credit Service Com- 
pany and its relation to them and of thereby causing such persons to pay to 
them sums of money which they were not oblgated to pay: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


As respects the charge in the complaint that respondents had shipped merchan- 
dise to consignees without having received bona fide order therefor and in 
other cases had shipped larger quantities than had been ordered: it appeared, 
under all the circumstances, that such shipments were the result of honest 
mistakes or due to the affixing to orders of nonauthentic signatures by 
pranksters. 


In said general connection, it further appeared that while respondents in their 
efforts to collect offered a discount upon pencils claimed by the recipient 
to have been missent, asked for the return thereof at their expense, and 
used the National Credit Service Company as a collection agency, in no 
case was suit ever filed; and that after exhausting such remedies the 
account was closed out and the loss accepted as an incident of the business. 


Before Mr. J. Earl Cow, hearing examiner. 
Mr. Jesse D. Kash and Mr. L. J. Farnsworth for the Commission. 
Ruth Gottdiener, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that United States 
Pencil Co., Inc., a corporation, David Teitelbaum and Samuel Finger- 
hut, individually and as officers of said corporation, hereinafter re- 
ferred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracraru 1. Respondent, United States Pencil Co., Inc., is a 
corporation, organized, existing and doing business under and by 
virtue of the laws of the State of New York with its office and princi- 
pal place of business located at 100 Fifth Avenue, New York, New 


York. 
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Respondents David Teitelbaum and Samuel Fingerhut are Presi- 
dent and Secretary-Treasurer, respectively, of the corporate respond- 
ent and in such capacity they formulate and execute its policies and 
practices. Their business address is the same as that of corporate 
respondent. 

Par. 2. Respondents have for several years last past been engaged 
in the sale and distribution of lead pencils, pencil sharpeners, ball 
point pens, fountain pens, desk pads, cutlery, and other merchandise. 
Respondents cause and have caused their said products, when sold, 
to be transported from their aforesaid place of business in the State 
of New York to purchasers thereof located in the various States of 
the United States and in the District of Columbia. Respondents 
maintain, and at all times mentioned herein have maintained, a course 
of trade in said products in commerce among and between various 
States of the United States and in the District of Columbia. Their 
volume of trade in said commerce has been and is substantial. 

Par. 3. Respondents, in the course and conduct of their said busi- 
ness and for the purpose of inducing the sale of their said merchan- 
dise, have made many statements and representations with regard to 
the quality and price thereof. The statements and representations 
so made by respondents have appeared in advertisements, circulars, 
and other advertising media of general circulation in various States 
of the United States. Typical of said representations of respondents, 
but not all inclusive, are the following: 

FREE 

with each and every gross of pencils 

Jumbo Balipoint pen memo pad. * * * 

FREY 

with each and every gross of pencils 

this orbie ballpoint pen * * * 
Free gift included for quick action 
Postage free order blank. 

A great many thousands have sold for 
$10.00 each * * * 
Nationally advertised sharpener $3.00 
FREE with an order of one gross or more. * * * 
FRED with any order of one gross or more 
FAMOUS “EVER-SHARP” Ball Pen 
* ok Ok 
Best 
by Test 
N. Y. Testing Laboratory 
has shown that “USCO” bonded pencils 
rate 1st among a test of all 
leading brands. * * * 
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New . . . Hlectro Bonded 100 percent Stronger Leads. 
New USCO Hlectro Bonded Pencils tested on 
a United States Bureau of Standards 
Testing Machine shows that these leads 
are definitely more than twice as strong 
as ordinary pencils. 

Par. 4. Through the use of aforesaid statements and others of the 
same import, but not specifically set out herein, respondents have 
represented that they offer ball point pen and memo pad sets, ball 
point pens, pencil sharpeners, and other merchandise free; that re- 
spondents’ pencils are superior to those of all other leading manu- 
facturers and that the same is proven by a test made by the New York 
Testing Laboratory; that the lead in corporate respondent’s pencils 
is more than twice as strong as that in ordinary pencils and that their 
pencils are not ordinary pencils, but are superior to ordinary pencils. 

Par. 5. In truth and in fact, respondents do not give ball point pen 
and memo sets, ball point pens, pencil sharpeners, and other articles 
“free.” In order to obtain said merchandise, it is necessary to pur- 
chase other merchandise and the price of the so-called free merchan- 
dise is included in the price of the merchandise purchased. The tests 
performed by the New York Testing Laboratories did not show cor- 
porate respondent’s pencils to be superior to the brands tested and 
characterized by respondents as leading brands and said pencils are 
not in fact superior to those tested. The lead in said pencils is not 
significantly stronger than that in pencils which are generally con- 
sidered to be ordinary. By all accepted standards respondents’ pen- 
cils are ordinary, not extraordinary or superior. 

Par. 6. The use by respondents of the foregoing false, misleading 
and deceptive statements and representations had the tendency and 
capacity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous. and mistaken belief that such representa- 
tions were true and has caused and now causes a substantial portion 
of the purchasing public, because of such erroneous and mistaken 
belief, to purchase substantial quantities of respondents’ merchandise. 

Par. 7. Further, in the course and conduct of their said business 
respondents make and have made a practice of shipping merchandise 
to consignees thereof without having received orders therefrom for 
said merchandise and attempting to collect the price thereof. Respond- 
ents have also engaged in the practice of shipping to customers larger 
amounts of merchandise .than..had.been' ordered and attempting to 
collect the price thereof. 

Par. 8. In the course and conduct of their business and for the pur- 
pose of enforcing payments allegedly due them for shipments, both 
authorized and unauthorized, of their goods, respondents have adopted 
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and used the name “National Credit Service Company,” and by the 
use of such name, and by letter, and fictitious addresses and notices, 
have represented it to be a bona fide collection agency in no way con- 
nected with respondents. Under this guise respondents employ vari- 
ous methods of intimidation and harassment to induce consignees of 
respondents’ merchandise to make payment therefor, whether said 
consignees had ordered the merchandise or not. 

Par. 9. The said representations were false. In truth or in fact, 
“National Credit Service Company” was not a bona fide collection 
agency nor was it independent of and distinct from respondents; it was 
a trade name used by respondents as a front for making and enforcing 
collections as herein set forth. 

Par. 10. The use of the name “National Credit Service Company” 
and the practices aforesaid, by respondents, had the tendency and 
capacity to mislead and deceive persons to whom respondents’ mer- 
chandise has been consigned, with respect to the nature of “National 
Credit Service Company” and its relation to respondents, and by 
reason thereof to pay to respondents sums of money which they were 
not obligated to pay because of the unauthorized shipment of mer- 
chandise and because merchandise was purchased as the result of 
respondents’ deceptive practices as herein alleged. 

Par. 11. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair acts and deceptive practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rules XXII and XXIII of the Commission’s Rules of 
Practice, and as set forth in the Commission’s “Decision of the Com- 
mission and Order to File Report of Compliance,” dated January 
3, 1953, the initial decision in the instant matter of hearing examiner 
J. Earl Cox, as set out as follows, became on that date the decision 
of the Commission, “Commissioner Mason and Commissioner Carretta 
not concurring in those portions of the findings as to the facts, con- 
clusion and order to cease and desist which relate to the use of the 
word ‘free’ ”’.? 


4Said “Decision,” ete. dated January 22, 1958, reads as follows, omitting the formal 
Order of Compliance, set forth infra at page 744, and the nonconcurrence of Commissioners 
Mason and Carretta as to the use of the word “free’’, as above set out: 

The initial decision of the hearing examiner having been filed in this proceeding on 
November 21, 1952, and counsel for respondents having seasonably filed a notice of re- 
spondents’ intention to appeal therefrom ; and 

No appeal brief having been filed within the time provided by the Commission’s Rules 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 9, 1951, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
United States Pencil Co., Inc., a corporation, and David Teitelbaum 
and Samuel Fingerhut, individually and as officers of said corporation, 
charging them with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said Act. After the 
issuance of said complaint and the filing of respondents’ answer there- 
to, hearings were held at which testimony and other evidence in sup- 
port of and in opposition to the allegations of said complaint were 
introduced before the above-named hearing examiner, theretofore duly 
designated by the Commission, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission.. There- 
after the proceeding regularly came on for final consideration by said 
hearing examiner on the complaint, answer thereto, testimony and 
other evidence, and proposed findings as to the facts and conclusions 
presented by counsel, oral argument not having been requested, and 
said hearing examiner having duly considered the record herein finds 
that this proceeding is in the interest of the public and makes the 
following findings as to the facts, conclusion drawn therefrom and 
order : 

FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, United States Pencil Co., Inc., is a 
corporation, organized in 1918, existing and doing business under 
and by virtue of the laws of the State of New York with its office and 
principal place of business located at 100 Fifth Avenue, New York, 
New York, in a building at the corner of Fifth Avenue and 15th Street 
with entrances also at 1-3 West 15th Street. 

Respondents David Teitelbaum and Samuel Fingerhut are president 
and secretary-treasurer, respectively, of the corporate respondent 
and in such capacity, they formulate and execute its policies and prac- 
tices. Their business address is the same as that of the corporate 
respondent. 

Par. 2. Respondents have for several years last past been engaged 
in the business of selling and distributing lead pencils and in con- 
nection therewith have distributed as premiums or “free” goods pencil 
sharpeners, ball point pens, desk pads and other merchandise. In 
connection with their aforesaid business, respondents cause and have 


of Practice and, therefore, no matter having been presented for determination by the 
Commission on appeal: 

Therefore, pursuant to Rules XXII and XXIII of the Commission’s Rules of Practice, 
the initial decision of the hearing examiner, a copy of which is hereto attached, did on 
January 3, 1958, become the decision of the Commission. 


740 FEDERAL TRADE COMMISSION DECISIONS 
Findings 49 F.T.C. 


caused their said products to be transported from their aforesaid place 
of business in the State of New York to customers and purchasers 
thereof located’ in the various States of the United States and in the 
District of Columbia. Respondents maintain, and at all times men- 
tioned herein have maintained, a course of trade in said products in 
commerce among and between various States of the United States and 
in the District of Columbia. 

The respondents contact prospective customers through the use of 
advertising circulars mailed directly to individuals and firms whose 
names and addresses are procured primarily from telephone and other 
directories. Annually they send out approximately 60 million circu- 
lars at a mailing cost of over $500,000.00, receive some 600,000 orders 
and do more than $1,000,000.00 business, mostly in small orders of 
from 1 to 10 gross of pencils. They have about 150 employees. Their 
volume of trade in commerce has been and is substantial. 

Par. 3. Respondents, in the course and conduct of their said busi- 
ness and for the purpose of inducing the sale of their pencils, have, in 
the aforementioned circulars, made representations with regard to 
the quality and price of their pencils and with respect to the “free” 
merchandise offered to customers. Typical of said representations, 
but not all inclusive, are the following. 

FREE with each and every gross of pencils 
JUMBO BALLPOINT PEN MEMO PAD * * * 


Nationally Advertised 
SHARPENER ... FREE 
With an order of one gross or more. 
FREE! With Any Order of 
One Gross or More 
Famous 
“EVER-SHARP” 

Ball Pen 
BEST BY THST 
N. Y. Testing Laboratory has 
shown that ‘“‘USCO” bonded 
pencils rate 1st among a 


test of all leading brands. 
x e 


NEW ...BHLECTRO BONDED 100% STRONGER LEADS. 
New USCO ELECTRO BONDED PENCILS, tested on a U.S. Bureau of Standards 
Testing Machine, shows that these leads are definitely more than twice as strong 
as ordinary pencils. 

Par. 4. Through the use of the aforesaid statements and others 
of the same or similar import but not specifically set out herein, 
respondents have represented that they offer ball point pens, memo 
pads, pencil sharpeners and other merchandise free; that respondents’ 
pencils are superior to all other leading brands; that the lead in 
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respondents’ pencil is more than twice as strong as that in ordinary 
pencils; and that such strength is shown by tests made on a United 
States Bureau of Standards testing machine. 

Par. 5. In truth and in fact respondents do not give ball point 
pens, memo pads, pencil sharpeners or other articles of merchandise 
free. These mentioned articles and other merchandise are offered to 
respondents’ customers only in connection with the sale of pencils, 
and in order to get any article of “free” merchandise, it is necessary 
that the individual customer purchase one gross, or more, of pencils 
from the respondents. 

Respondents’ pencils are not superior to all other leading brands 
and the lead in respondents’ pencil is not twice as strong nor sig- 
nificantly stronger than the lead in other pencils, whether of leading 
or ordinary brands. The respondents’ pencils have not been and are 
not now tested on a United States Bureau of Standards testing 
machine. 

In 1948 respondents had some tests made by the New York Testing 
Laboratories, Inc. but the indicia of a careful, scientifically valid 
experiment were not evident either in the objective selection of pencils 
to be tested or in the manner in which the tests were carried out, nor 
were the conclusions reached adequately supported by reliably accu- 
rate data. Hence, the report of the New York Testing Laboratories, 
Inc., showing that respondents’ pencils ranked first among the five 
groups of pencils tested, cannot be accepted as supporting the claim 
made in respondents’ advertising, especially that their pencils “rate 
1st among a test of all leading brands.” 

The record does not show that a test of comparative strength of the 
leads of respondents’ and other brands of lead pencils was ever made 
on a U. S. Bureau of Standards Testing Machine or that there is 
such a testing machine. The record does show that a cursory test 
was made in respondents’ place of business by the representative of a 
company from which respondents were purchasing pencils on a 
machine similar to one described in a governmental bulletin, SS—P- 
201, and that similar machines are constructed and used by various 
pencil companies. The reliable, probative and substantial evidence 
does not support a finding that leads in respondents’ pencils “are defi- 
nitely more than twice as strong as ordinary pencils” or that they are 
significantly stronger. The record shows that lead strength may vary 
as much as 10 percent or 15 percent in different sections of the same 
pencil and that between pencils of the same grade of hardness pro- 
duced by different manufacturers there will be a like variation in 
lead strength. 
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Par. 6. The use by respondents of the foregoing statements and 
representations herein found to be false, misleading and deceptive 
had and has the tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that such representations are true and has caused and now 
causes a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase substantial quantities of 
respondents’ merchandise. 

Par. 7. In the course and conduct of their said business respondents 
have shipped merchandise to consignees thereof without having re- 
ceived bona fide orders therefor and, in other cases, larger quantities 
of merchandise than have intentionally or actually been ordered, and 
have collected or attempted to collect the price thereof. However, 
the record does not show that such shipments have been wilfully .or 
intentionally made by respondents. On the contrary, the record, seems 
clearly to establish that such shipments were made only as the result 
of mistakes or because of the mischievous pranks of practical jokers. 

The order blank which constitutes a part of the circular which 
respondents customarily use carries, in columnar style, the words: 
10 gross, 5 gross, 3 gross, 2 gross, 1 gross, and before each is a box in 
which the purchaser is to place an “X” or checkmark designating the 
quantity of pencils desired, and at the bottom there is a place for sig- 
nature and address. Upon receipt of an order blank bearing a name 
and address, respondents ship the quantity of pencils indicated thereon 
and the consignee is requested to remit by return mail. 

The customer has no duplicate of his order, nor is the original filed 
by respondents who retain for their records only one copy of the invoice 
which is enclosed with the shipment. Thus there is no way, once an 
order is sent out, to verify either the quantity ordered or the signature. 
for a short period after the issuance of the complaint in this proceed- 
ing, respondents did retain for reference and checking a quantity of 
original orders selected not at random but because a careful examina- 
tion gave indication that there might be some question with respect 
thereto. It was found that in some cases the signatures were not 
authentic, presumably having been placed on the orders by pranksters, 
in other cases the “X” or checkmark was placed in such a manner as 
not clearly to indicate the quantity of pencils desired, in other cases 
it was found that the customer did not intend to order the quantity of 
pencils clearly indicated on the order. Such factors coupled with 
careless but honest mistakes that can be attributed to respondents’ own 
employees would account for mis-shipments and over shipments. much 
in excess of those, than can, from the evidence in this proceeding, 
be found to have been made ia the respondents. 


| 
| 
: 
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In their efforts at collection, respondents have offered a discount 
of 10 percent upon the pencils claimed by the recipient to have been 
mis-sent, have asked for return of the pencils at respondents’ expense, 
and have used National Credit Service Company as a collection agency, 
but in no case has suit ever been filed. After exhausting these remedies 
the account has been closed out and the loss accepted as an incident of 
the business. 

Par. 8. In the course and conduct of their business and for the 
purpose of enforcing payments allegedly due them for shipments, 
both authorized and unauthorized, respondents have adopted and 
used the above-mentioned National Credit Service Company, 1-3 
West 15th Street, New York 11, New York, and through the use of 
such name and address, and in correspondence have directly and in- 
directly represented it to be a bona fide collection agency in no way 
connected with respondents and through its use have employed vari- 
ous methods of intimidation and harassment to induce consignees of 
respondents’ merchandise to make payment therefor. 

Par. 9. The said representations were and are false and misleading. 
‘The National Credit Service Company is a trade name registered in the 
New York County Clerk’s Office, adopted by the individual respond- 
ents, David Teitelbaum and Samuel Fingerhut, as partners, and used 
by them only in connection with unpaid accounts due the corporate 
respondent or other companies owned and controlled by the two 
partners. It is not independent of and distinct from respondents and 
is not a bona fide collection agency. 

Par. 10. The use by respondents of the name “National Credit 
Service Company” together with the practices aforesaid, had and has 
the tendency and capacity to mislead and deceive persons to whom 
respondents’ merchandise has:been consigned as to the nature of “Na- 
tional Credit Service Company” and its relation to respondents, and 
by reason thereof has caused and causes them to pay to respondents 
sums of money which they were not obligated to pay. 


CONCLUSION 


The aforesaid acts and practices of respondents found herein to 
be false and misleading are all to the prejudice and injury of the 
public and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 

ORDER 


It 7s ordered, That respondents, United States Pencil Co., Inc., a 
corporation, and its officers, and David Teitelbaum and Samuel Fin- 
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gerhut, individually and as officers of United States Pencil Co., Inc., 
their representatives, agents and employees, directly or through any 
corporate or other device, in connection with the sale, offering for sale 
or distribution of pencils or other merchandise, in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from : 

1. Using the word “free”, or any other word or words of similar 
import or meaning, to designate, describe or refer to articles of mer- 
chandise which are not in truth and in fact a gift or gratuity or are 
not given to the recipient thereof without requiring the purchase of 
other merchandise, or requiring the performance of some service in- 
uring, directly or indirectly, to the benefit of the respondents; 

2. Representing directly or by implication that respondents’ pencils 
are superior to all other leading brands of lead pencils; 

3. Representing directly or by implication that the leads in re- 
spondents’ pencils are twice as strong or significantly stronger than 
the lead in ordinary or leading brands of pencils; 

4, Representing directly or by implication that tests have been 
made of the strength of leads in respondents or other pencils by the 
use of a United States Bureau of Standards testing machine; 

5. Representing directly or by implication that “National Credit 
Service Company,” or any other trade or fictitious name under which 
business is done by respondents, is a bona fide collection agency not 
connected with respondents. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent, United States Pencil Co., Inc., 
a corporation, and the respondents, David Teitelbaum and Samuel 
Fingerhut, shall, within sixty (60) days after service upon them of 
this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which they have complied with the 
order contained in said decision [as required by said decision and 
order of January 3, 1953]. 
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In tHe Marrer or 


DAVID TEITELBAUM ET AL. DOING BUSINESS AS 
UNITED STATES STATIONERY COMPANY 


COMPLAINT, FINDINGS,.«AND..ORDERS.IN.REGARD,,TO.THE. ALLEGED.,VIOLATION OF SEC. 5 
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5930. Complaint, Oct. 11, 1951—Decision, Jan. 3, 1958 


Where four partners engaged in the interstate sale and distribution of storage 
and filing cabinets and other merchandise— 

(a) Kepresented in advertising circulars of interstate circulation that steel 
storage cabinets depicted were regularly sold by them for $69 and that the 
price had been reduced to $29.95 ; 

Notwithstanding the fact that the cabinets were regularly sold for $29.95; while 
they did at one time sell a different size “all-steel” cabinet for $69, there 
was no showing: that said price - was ever applicable to the smaller cabinet 
advertised ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that said representations 
were true, and with effect of causing it to purchase substantial quantities 
of such merchandise; and 

(b) Adopted and used the name “National Credit Service Company, 1-3 West 
15th Street, New York 11, New York” for the purpose of enforcing pay- 
ments allegedly due them for shipments of goods, both authorized and un- 
authorized, and through the use of such name and address, and by cor- 
respondence, directly and indirectly represented it to be a bona fide col- 
lection agency in no way connected with them, and through use thereof 
employed various methods of intimidation and harassment to induce con- 
signees of their merchandise to make payment therefor ; 

The facts being that the ‘National Credit Service Company” was merely a 
trade-name registered in the New York County Clerk’s office and adopted 
and used by two of said partners only in connection with unpaid accounts 
due to said United States Stationery Company and to other companies in 
which they were interested ; 

With tendency and capacity to mislead and deceive persons to whom respond- 
ents’ merchandise had been consigned, and with effect of causing such persons 
to pay respondents sums of money which they were not obligated to pay: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Respondents’ representation that “complete steel filing system” cabinets were 
sold by them for $39.95 as a regular item and that the $33.95 price consti- 
tuted a reduction or a special offer, was borne out by reliable,.probative 
and substantial evidence, and was therefore accepted as true. 
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Where respondents shipped merchandise to consignees without having received 
bona fide orders therefor, and collected the price thereof: it appeared that 
no shipment was made unless they had in their possession an order card 
bearing a name and address, that such names were sometimes affixed with- 
out authorization by persons other than those whose names were on the 
cards so that the orders were not bona fide, that in such cases until com- 
plaint was made, the consignor was not able to anticipate such an occur- 
rence, and that such shipments did not appear to be greater than would 
normally be expected in the direct-by-mail type of operation conducted by 
them, and that reliable, probative and substantial evidence in the record 
did not show that they made a practice of shipping merchandise without 
having received an order. 


Before U7. J. Earl Cox, hearing examiner. 
Mr. Jesse D. Kash and Mr. L. J. Farnsworth for the Commission. 
Ruth Gottdiener, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that David Teitelbaum, 
William Teitelbaum, Carl Teitelbaum, Samuel Fingerhut, and Arthur 
Fingerhut, copartners doing business as United States Stationery 
Company, hereinafter referred to as respondents, have violated the 
provisions of the said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

ParacrarH 1. Respondents David Teitelbaum, William Teitel- 
baum, Carl Teitelbaum, Samuel Fingerhut, and Arthur Fingerhut are 
copartners doing business under the name and style of the United 
States Stationery Company with their principal office and place of 
business at 100 Fifth Avenue, New York, New York. 

Par. 2. Respondents are now, and for several years last past have 
been, engaged in the sale and distribution of filing cabinets, office desks, 
luggage, office equipment and other merchandise. The respondents 
cause and have caused their said merchandise when sold, to be trans- 
ported from their aforesaid place of business in the State of New 
York to purchasers thereof, located in various States of the United 
States and in the District of Columbia. 

Par. 3. Respondents maintain and at all times mentioned herein 
have maintained a course of trade in said merchandise in commerce 
between and among the various States of the United States and in the 
District of Columbia. The volume of their business in said commerce 
has been and is substantial. 
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Par. 4. In the course and conduct of their business as aforesaid 
and for the purpose of inducing the purchase of their said merchan- 
dise, respondents have printed and circulated throughout the several 
States to prospective customers, many advertising circulars contain- 
ing among other things the following statements: 

Drastic reduction 


Heavy gage steel extra large 


“Safe Type” storage cabinet 
* & * 


$69.00 
Only $29.95 


Complete Steel Filing System 


Letter and legal size 
x x Ok ; 


$39.95 
Sensational value 
$33.95 F.O.B. N.Y. 

The said advertising circulars carry a pictorial representation of 
the merchandise offered for sale, and the bottom portion of the circular 
is an order blank to be detached and filled in as desired by the pur- 
chaser. 

Par. 5. Through the use of aforesaid statements and others of the 
same import but not specifically set out herein, respondents represent 
that the depicted steel storage cabinets and steel filing cabinets are 
regularly sold by them for $69.00 and $39.95, respectively, and that 
the price has been reduced to $29.95 and $33.95, respectively. 

Par. 6. The foregoing representations are false, misleading, and 
deceptive. In truth and in fact, respondents do not sell and have 
not sold said steel storage cabinets and steel filing cabinets for $69.00 
and $39.95, respectively. Respondents’ usual and regular price for 
said products was and is $29.95 and $33.95, respectively. 

Par. 7. The use by respondents of the foregoing false, misleading 
and deceptive statements and representations has had, and now has, 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such representations were and are true and has caused and now causes 
a substantial portion of the purchasing public, because of such er- 
roneous and mistaken beliefs, to purchase substantial quantities of 
respondents’ merchandise. 

Par. 8. In the course and conduct of their business as aforesaid, 
respondents have made a practice of shipping merchandise to individ- 
uals, partnerships, and corporations without having received an order 
therefor, and then seeking to exact payment for said unordered mer- 
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chandise through repeated “demand letters” and by threatening legal 
action to collect for said merchandise. 

Par. 9. In the course and conduct of their business and for the pur: 
pose of enforcing payments allegedly due them for shipments of their 
goods both authorized and unauthorized, respondents have adopted 
and used the name “National Credit Service Company,” and by the 
use of such name, and by letter, and fictitious addresses and notices, 
have represented it to be a bona fide collection agency in no way con- 
nected with respondents. Under this guise respondents employ vari- 
ous methods of intimidation and harassment to induce consignees 
of respondents’ merchandise to make payment therefor, whether said 
consignees had ordered the merchandise or not. 

Par. 10. The said representations were false. In truth or in fact, 
“National Credit Service Company” was not a bona fide collection 
agency nor was it independent of and distinct from respondents but 
was a trade name used by respondents as a front for making’and 
enforcing collections as herein set forth. 

Par. 11. The use of the name “National Credit Service Company” 
and the practices aforesaid, by respondents, has had the tendeney and 
capacity to mislead and deceive persons to whom respondents’ mer- 
chandise has been consigned, with respect to the nature of “National 
Credit Service Company” and its relation to respondents, and by 
reason thereof to pay to respondents sums of money which they were 
not obligated to pay because of the unauthorized shipment. of mer- 
chandise and because merchandise was purchased as the result of 
respondents’ deceptive practices, as herein alleged. 

Par. 12. ‘I'he aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public, and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rules XXII and XXIII of the Commission’s Rules of 
Practice, and as set forth in the Commission’s “Decision of the Com- 
mission and Order to File Report of Compliance,” dated January 
3, 1953, the initial decision in the instant matter of hearing examiner 
J. Earl Cox, as set out as follows, became on that date the decision 
of the Commission.? 

1Said ‘Decision’, ete., dated January 22, 1953, reads as follows, omitting the formal 
Order of Compliance, set forth infra at page 753: 

The initial decision of the hearing examiner having been filed in this proceediney on 


November 21, 1952, and counsel for respondents having seasonably filed a notice of re- 
spondents’ intention to appeal therefrom ; and 


y 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 11, 1951, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
David Teitelbaum, William Teitelbaum, Carl Teitelbaum, Samuel 
Fingerhut and Arthur Fingerhut, copartners doing business as United 
States Stationery Company, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said Act. After the issuance of said complaint and the 
filing of respondents’ answer thereto, hearings were held at which 
testimony and other evidence in support of and in opposition to the 
allegations of said complaint were introduced before the above-named 
hearing examiner, theretofore duly designated by the Commission, and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter the proceeding regularly came 
on for final consideration by said hearing examiner on the complaint, 
answer thereto, testimony and other evidence, and proposed findings 
as to the facts and conclusions presented by counsel, oral argument 
not having been requested, and said hearing examiner having duly 
considered the record herein finds that this proceeding is in the in- 
terest of the public and makes the following findings as to the facts, 
conclusion drawn therefrom and order: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondents David Teitelbaum, William Teitelbaum, 
Carl Teitelbaum, Samuel Fingerhut, and Arthur Fingerhut are co- 
partners doing business under the name and style of the United States 
Stationery Company with their principal office and place of business 
at 100 Fifth Avenue, New York, New York, in a building at the corner 
of Fifth Avenue and 15th Street with entrances also at 1-3 West 15th 
Street. 

Par. 2. Respondents are now, and for several years last past have 
been, engaged in the sale and distribution of storage and filing cabi- 
nets and other merchandise. The respondents cause and have caused 
their said merchandise when sold, to be transported from their afore- 
said place of business in the State of New York to purchasers thereof, 
located in various States of the United States and in the District of 


Columbia. 


No appeal brief having been filed within the time provided by the Commission’s Rules 
of Practice and, therefore, no matters having been presented for determination by the 


Commission on appeal: 
Therefore, pursuant to Rules XXII and XXIII of the Commission’s Rules of Practice, 


the initial decision of the hearing examiner, a copy of which is hereto attached, did on 
January 3, 1953, become the decision of the Commission, 
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Par. 8. Respondents maintain and at all times mentioned herein 
have maintained a course of trade in said merchandise in commerce 
between and among the various States of the United States and in the 
District of Columbia. The volume of their business in said commerce 
has been and is substantial; more than 125,000 customers are served 
annually, 

Par. 4. In the course and conduct of their business as aforesaid and 
for the purpose of inducing the purchase of their said merchandise, 
respondents have printed and circulated throughout the several states 
to prospective customers, many advertising circulars containing, 
among other things, the following statements : 

Drastic Reduction 


Heavy Gauge Steel—Extra Large 


“SAFE TYPH” STORAGE CABINET 
EN ie 


$69.00 only $29.95 


In conjunction with the above quoted language, there is a pictorial 
representation of a 2 door, 4-shelf cabinet, described as having the fol- 
lowing dimensions: Width 36’’, Height 72’’, Depth 18’’, and Weight 
145 pounds. ‘s 


Complete Steel Filing System 


Letter and Legal Size 
* * * 


SENSATIONAL VALUE 
$39.95 $33.95 


In conjunction with the above quoted language there is a pictorial 
representation of a cabinet containing two letter size filing drawers, 
two card filing drawers, and a 2-shelf storage compartment. 

Par. 5. Through the use of aforesaid statements and others of the 
same import but not specifically set out herein, respondents represent 
that the depicted steel storage cabinets and steel filing cabinets are reg- 
ularly sold by them for $69.00 and $39.95, respectively, and that the 
price has been reduced to $29.95 and $33.95, respectively. 

Par. 6. The foregoing representations that steel storage cabinets 
as depicted and described above, each being 36’’ by 72’’ by 18’’ and 
weighing 145 pounds, were regularly sold on the market or by respond- 
ents for $69.00 and that the price had been reduced to $29.95, are false, 
misleading and deceptive. From 1949 up to the date of the hearing 
respondents, in the regular course and conduct of their business, offered 
for sale through their circulars and sold the cabinets described above 
for $29.95.. The reliable, probative and substantial evidence in the 
record establishes the fact that the usual and customary price for these 
cabinets was and is $29.95. 


| 
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The record does support a finding that the respondents did at some 
time sell an “all steel” storage cabinet, 367’ wide, 1814’’ deep, 76’’ 
high, weighing 200 pounds, for $69.00 but there is no showing that 
this price was ever applicable to the 72’’, 145-pound cabinet described 
above nor that the price of the 200-pound cabinet was ever rods 
to $29.95. 

The representations that “complete steel filing system” cabinets, . 
each containing two letter size filing drawers, two card filing drawers, 
and a 2-shelf storage compartment, were sold by the respondents for 
$39.95 as a regular item and that the $33.95 price constituted a reduc- 
tion or special offer are borne out by reliable, probative and substantial 
evidence in the record, and must be accepted as true. 

Par. 7. The use iy the respondents of the statements and represen 
tations hereinabove found to be false, misleading and deceptive had 
and has the tendency and capacity to mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that such representations were and are true and has caused and 
now causes a substantial portion of the purchasing public, because 
of such erroneous and mistaken belief, to purchase substantial sith 
tities of respondents’ merchandise. 

Par. 8. In the course and conduct of their said business, respond- 
ents have shipped merchandise to consignees thereof without having 
received bona fide orders therefor, and have collected or attempted to 
collect the price thereof... However, the record shows that no ship- 
ment of merchandise was made by respondents unless they had in 
their possession an order card bearing a name and address. Such 
names had sometimes been affixed without authorization by persons 
other than those whose names were on the cards and the orders were 
therefore not bona fide. In such instances, the consignee was not able 
to anticipate receipt of any merchandise from the respondents who 
would know of such mis-shipment only when complaint was made. 

The occurrence of mis-shipments does not appear to be greater than 
would normally be expected in the direct-by-mail type of operation 
conducted by respondents and the reliable, probative and substantial 
evidence in the record does not show that the respondents have made 
a practice of shipping merchandise to individuals or firms without 
having received an order. 

Par. 9. In the course and conduct of their business and for the 
purpose of enforcing payments allegedly due them for shipments of 
their goods, both authorized and unauthorized, respondents have 
adopted and used the name National Credit Service Company, 1-3 
West 15th Street, New York 11, New York, and, through the use of 
such name and address, and by correspondence, have directly and in- 
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directly represented it to be a bona fide collection agency in no way 
connected with respondents and through its use have employed various 
methods of intimidation and harassment to induce consignees of 
respondents’ merchandise to make payment therefor. 

Par. 10. The said representations were and are false and mis- 
leading. The National Credit Service Company is a trade name 
registered in the New York County Clerk’s Office, adopted by the 
respondents David Teitelbaum and Samuel Fingerhut, as partners, 
and used by them only in connection with unpaid accounts due the 
United States Stationery Company and other companies in which the 
said David Teitelbaum and Samuel Fingerhut are interested. It is 
not independent of and distinct from respondents and is not a bona 
fide collection agency. 

Par. 11. The use by respondents of the name National Credit 
Service Company together with the practices aforesaid, had and has 
the tendency and capacity to mislead and deceive persons to whom 
respondents’ merchandise has been consigned as to the nature of Na- 
tional Credit Service Company and its relation to respondents, and 
by reason thereof, to pay to respondents sums of money which they 
were not obligated to pay. 


CONCLUSION 


The aforesaid acts and practices of respondents found herein to be 
false and misleading are all to the prejudice and injury of the public 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondents David Teitelbaum, William Teitel- 
baum, Carl Teitelbaum, Samuel Fingerhut, and Arthur Fingerhut, 
individually and as copartners doing business as United States Sta- 
tionery Company, or under any other name, their representatives, 
agents and employees, directly or through any corporate or other de- 
vice, in connection with the sale, offering for sale, or the distribution 
of steel filing cabinets, steel storage cabinets or other merchandise, in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Representing as the customary or usual price or value of said 
merchandise any price or value which is in excess of the price at which 
said merchandise is customarily offered for sale and sold in the usual 
course of business. 

2. Representing, directly or by implication, that National Credit 
Service Company, or any other trade or fictitious name under which a 
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similar business is done by respondents, is a bona fide collection 
agency not connected with respondents. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents, David Teitelbaum, William 
Teitelbaum, Carl Teitelbaum, Samuel Fingerhut, and Arthur Finger- 
hut, shall, within sixty (60) days after service upon them of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with the 
order contained in said decision [as required by said decision and 


order of January 3, 1953]. 
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LOMA DRESS CORPORATION 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5 
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5980. Complaint, Apr. 25, 1952—Decision, Jan. 3, 1953 


Products manufactured from silk, the product of the cocoon of the silkworm, 
have for many years been held, and are still held, in great public esteem 
because of their outstanding qualities, and there has been for many years, 
and still is, a public demand for such products. 

Garments manufactured from fabrics composed of rayon, and of rayon and 
other fibers, may have the appearance and feel of silk, and many members 
of the purchasing public are unable to distinguish between such garments 
and garments manufactured from silk. Consequently, such garments are 
accepted by many members of the purchasing public as silk products. 

Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution to retailers of garments made from rayon fabrics— 

Misleadingly offered and sold garments which were composed wholly or in part 
of rayon and simulated in texture and appearance those composed wholly 
or in part of silk without informing the purchasing public that such gar- 
ments were rayon and not silk; 

With the result that members of the purchasing public might have been led to 
believe that said garments were composed wholly or in part of silk, and 
with capacity and tendency to mislead them as to fiber content: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
‘deceptive acts and practices in commerce. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. George FE’. Steinmetz for the Commission. 
Phillips, Nizer, Benjamin & Krim, of New York City, for re- 
spondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said Act, the Federal Trade 
Commission, having reason to believe that Loma Dress Corporation, 
a corporation, hereinafter referred to as respondent has violated the 
provisions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof will be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 


_ 
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Paracrapy 1. Respondent Loma Dress Corporation is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of New York, with its office and principal place 
of business located at 501 Seventh Avenue, New York, New York. 

Par. 2. The respondent is now, and for several years last past 
has been, engaged in manufacturing garments from fabrics composed 
of rayon and also from fabrics composed of rayon and other fibers 
and in selling said garments to retailers who in turn sell to the 
purchasing public. 

Respondent causes its said garments, when sold, to be transported 
from its said place of business in the State of New York to purchasers 
thereof located in the various States of the United States and in the 
District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said products in commerce among and 
between the various States of the United States and the District of 
Columbia. Its volume of trade in said commerce has been and is 
substantial. 

Par. 3. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate silk fibers in texture and appearance, 
and fabrics manufactured from such rayon fibers simulate silk fabrics 
in texture and appearance. Garments manufactured from fabrics 
composed of rayon and of rayon and other fibers have the appearance 
and feel of silk and many members of the purchasing public are un- 
able to distinguish between such garments and garments manufactured 
from silk, the product of the cocoon of the silkworm. Consequently, 
such garments are accepted by many members of the purchasing public 
as silk products. 

Par. 4. Products manufactured from silk, the product of the cocoon 
of the silkworm, have for many years been held, and are still held, in 
great public esteem because of their outstanding qualities, and there 
has been for many years, and still is, a public demand for such prod- 
ucts. 

Par. 5. The garments manufactured and sold in commerce by 
respondent, as aforesaid, composed wholly or in part of rayon, simu- 
late, in texture and appearance, garments composed wholly or in part 
of silk, the product of the cocoon of the silkworm. Respondent does 
not inform the purchasing public of the fact that the garments, which 
resemble silk in texture and appearance, are made wholly or in part 
of rayon and not of silk. 

Par. 6. The practice of the respondent in offering for sale and 


‘selling its said garments, in commerce, as aforesaid, without disclos- 


ing in words familiar to the purchasing public the fact that said gar- 
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ments are composed wholly or in part of rayon, is misleading and 
deceptive and many members of the purchasing public are thereby 
led to believe that the said rayon garments are composed wholly or in 
part of silk, the product of the cocoon of the silkworm. 

Par. 7. The failure of respondent to disclose that its said garments 
are made wholly or in part of rayon has the capacity and tendency to 
mislead and deceive members of the purchasing public as to the fiber 
content thereof. As a result, substantial quantities of respondent’s 
products are purchased in the belief that they are composed wholly 
or in part of silk, the product of the cocoon of the silkworm. 

Par. 8. The aforesaid acts and practices of the respondent, as here- 
in alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DEcISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated January 3, 1953, the initial 
decision in the instant matter of hearing examiner James A. Purcell, 
as set out as follows, became on that date the decision of the Com- 
mission. 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 25, 1952, issued and subse- 
quently served its complaint in this proceeding upon respondent, Loma 
Dress Corporation, charging it with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
Act. After the issuance of said complaint and the filing of respond- 
ent’s answer thereto, a hearing was held on October 20, 1952, at which 
testimony and other evidence in support of the allegations of said 
complaint were introduced before the above-named Hearing Examiner 
theretofore duly designated by the Commission, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. 

Subsequent to said hearing the attorney in support of the complaint 
end the attorney for the respondent submitted a Stipulation as to 
the Facts, dated October 27, 1952, which stipulation is filed in the 
formal proceedings herein and forms the basis for the hereinafter 
contained Findings as to the Facts and Conclusions to the exclusion 
of consideration of the respondent’s answer and of the aforesaid evi- 
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dence. Such stipulation provides that the facts recited may be taken 
as the facts in this proceeding and in lieu of evidence in support. of 
the charges contained in the complaint, or in opposition thereto; that 
the Hearing Examiner may proceed upon said statement of facts to 
make his Initial Decision, including inferences which he may draw 
trom the facts, conclusions based thereon and enter his order dis- 
posing of these proceedings, the filing of Proposed Findings and Con- 
clusions and presentation of oral arguments thereon being expressly 
waived. 

The Hearing Examiner, having duly considered the record herein, 
finds that this proceeding is in the interest of the public and makes 
the following findings as to the facts, conclusions drawn therefrom, 
and order: 

FINDINGS AS TO THE FACTS 


Paracrarx 1. Respondent Loma Dress Corporation is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of New York, with its office and principal place of business 
located at 501 Seventh Avenue, New York, New York. 

Par. 2. The respondent is now, and for several years last past 
has been, engaged in manufacturing garments from fabrics composed 
of rayon and also from fabrics composed of rayon and other fibers 
and in selling said garments to retailers who in turn sell to the 
purchasing public. 

Respondent causes its said garments, when sold, to be transported 
from its said place of business in the State of New York to purchasers 
thereof located in the various States of the United States and in the 
District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said products in commerce among and 
between the various States of the United States and the District of 
Columbia. Its volume of trade in said commerce has been and is 
substantial. 

Par. 8. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate silk fibers in texture and appearance, 
and fabrics manufactured from such rayon fibers simulate silk fabrics 
in texture and appearance. Garments manufactured from fabrics 
composed of rayon and of rayon and other fibers may have the appear- 
ance and feel of silk and many members of the purchasing public 
are unable to distinguish between such garments and garments manu- 
factured from silk, the product of the cocoon of the silkworm. Conse- 
quently, such garments are accepted by ey members of the purchas- 
ing public as eile products. 
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Par. 4. Products manufactured from silk, the product of the 
cocoon of the silkworm, have for many years been held, and are still 
held, in great public esteem because of their outstanding qualities, and 
there has been for many years, and still is, a public demand for such 
products. 

Par. 5. Some of the garments manufactured and sold in com- 
merce by respondent were composed wholly or in part of rayon and 
simulated in texture and appearance garments composed wholly or 
in part of silk, the product of the cocoon of the silkworm. Respond- 
ent did not inform the purchasing public of the fact that the garments 
which resembled silk in texture and appearance were made wholly 
or in part of rayon and not of silk. 

Par. 6. The practice of respondent in having offered for sale and 
selling its said garments, in commerce, as aforesaid, without disclosing 
in words familiar to the purchasing public the fact that said garments 
were composed wholly or in part of rayon, was misleading within the 
meaning of the Federal Trade Commission Act, and members of the 
purchasing public may have been led to believe that the said rayon 
garments were composed wholly or in part of silk, the product of the 
cocoon of the silkworm. 

Par. 7. The failure of respondent to disclose that its said garments 
were made wholly or in part of rayon had the capacity and tendency to 
mislead and deceive members of the purchasing public as to the fiber 
content thereof. 

CONCLUSION 


The aforesaid acts and practices of the respondent as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Loma Dress Corporation, a cor- 
poration, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale and distrikution of articles of wearing 
apparel or other products composed in whole or in part of rayon, in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from offering for sale or selling 
said products without affirmatively and clearly disclosing thereon such 
rayon content. 
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ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist [as required 
by said declaratory decision and order of January 38, 1953]. 
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In THE MATTER OF 


THE NEW AMERICAN LIBRARY OF WORLD 
LITERATURE, INC. ET AL. 


COMPLAINT, MODIFIED DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5811. Oomplaint, Sept. 19, 1950—Decision, Jan. 6, 1953 


The offering of a book for sale constitutes an implicit representation that the 
book contains the entire original text and that the title under which it is 
offered is the original title; and in the absence of a clear and conspicuous 
disclosure of the fact of abridgment or change of title, the offering of an 
abridged book or of an old book under a new title unquestionably has the 
capacity and tendency to deceive and mislead prospective purchasers. 


In offering and selling abridgments of previously published books and books 
previously published under different titles, the uSe on covers of the phrase 
“A special Edition” does not constitute adequate disclosure of the aforesaid 
facts since “special” is by no means synonymous with “abridged” or “con- 
densed.” 


In the aforesaid connection two poor disclosures do not add up to one good 
one, and the fact that in addition to such disclosure as may have been made 
on the covers of books, there were further disclosures in small type on the 
copyright page, the title page, in the introduction, as a publisher’s note or 
elsewhere, did not result in an adequate disclosure. 


In the foregoing connection there can be no doubt that to prospective purchasers 
the titles of books are initially the subjects of greatest interest, and that 
even if nothing else on the cover is scanned, the title will be. 


Where one of the leading corporate publishers of pocket-sized reprints of books, 
designated as “Signet” and “Mentor” to distinguish fiction and nonfiction, 
with annual sales of millions of copies, which were frequently published 
under changed titles, were marketed almost exclusively through a national 
distributor, and reached the public through bookstores, drugstores, news- 
stands, in railroad and bus stations, and otherwise; along with two officers 
thereof— 

Failed adequately to disclose the facts concerning the abridgment and change 
of title of many of their books through such statements on the covers as 
“A Special Hdition,” and in small type, far removed from the new title, the 
words “original title’ followed thereby, and through other small type dis- 
closures inside the books ; 

With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such abridged books con- 
tained the complete original text, and that such newly titled books were 
new books, separate and different from the original publications from which 
they were copied : 
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Held, That :such acts and practices, under the circumstancse set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive aets:and practices in commerce. 

In giving consideration to the places in which disclosures necessary to avoid 
deception with respect to abridgment and change of title needed to be made 
in order to be adequate, and at the same time not to impose undue hardship 
upon respondents, the Commission considered that, while such disclosure, 
so far as averting deception was concerned, could be adequately made else- 
where than in immediate connection with the title, such a requirement 
would be at the expense of the respondents in distracting initial attention 
from the title; and was therefore of the opinion and found that such dis- 
closures, in order to be adequate to avert deception of the public and not 
unduly burdensome to respondents, must be made on the front cover and 
on the title page in immediate connection with the title under which the 
book is offered for sale. 

As respects the charge in the complaint that respondents, as alleged, falsely 
stated upon the covers of certain books that they were “Complete and Un- 
abridged”: the single instance thereof, due to accident or inadvertence, 
shown by the record, was not regarded as sufficient to support the allega- 
tion. 

With respect to the further charge in the complaint that respondents had repre- 
sented all their books as complete and unabridged by statements on book 
covers and on display stands: such representations were voluntarily aban- 
doned by respondents under circumstances of such a nature that there was 
no present public interest in further considering them. 


Before Ur. William L. Pack, hearing examiner. 
Mr. John M. Russell and Mr. William L. Pencke for the Commis- 


sion. 
Freidin & Littauer, of New York City, for respondents. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that The New American 
Library of World Literature, Inc., a corporation, Kurt Enoch, and 
Victor Weybright, individually and as officers of The New American 
Library of World Literature, Inc., a corporation, hereinafter referred 
to as respondents, have violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrary 1. Respondent The New American Library of World 
Literature, Inc., is a corporation organized, existing and doing busi- 
ness under and by virtue of the laws of the State of New York, and 
respondents Kurt Enoch and Victor Weybright, individuals, are 
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president and secretary, respectively, thereof. The individual re- 
spondents have dominant control of the advertising policies and busi- 
ness activities of the corporate respondent and all of the respondents 
have cooperated with each other and have acted in concert in doing 
the acts and things hereinafter alleged. Respondents’ office and prin- 
cipal place of business is located at 245 Fifth Avenue, New York 16, 
New York. 

Par.2. Respondents are now, and for more than two years last past 
have been, engaged in the business of selling and distributing books. 

Respondents cause their said books when sold to be transported 
from their place of business in the State of New York to the purchasers 
thereof located in various States of the United States and in the Dis- 
trict of Columbia. Respondents maintain, and at all times mentioned 
herein have maintained a course of trade in their said books in com- 
merce between and among the various States of the United States and 
in the District of Columbia. Respondents’ volume of business in such 
commerce is substantial. 

Par. 3. Respondents obtain from the publishers or authors of 
certain published books, the right to sell reprints thereof, and in re- 
printing or having them reprinted in many cases delete or cause to be 
deleted substantial portions of the text, so that such reprints are 
abridged editions. Respondents’ said reprints of fiction are desig- 
nated “Signet” and of nonfiction, “Mentor” books. The books re- 
spondents sell are usually condensed from about 90,000 words to about 
180,000 words in the originals thereof to about 60,000 to about 120,000 
— more or less. 

In the course and conduct of their aforesaid business in connection 
with the sale and distribution of their said books in commerce, and as 
an inducement for the purchase thereof by members of the purchasing 
public, respondents cause to be printed on the front covers of certain 
of their said books, the following phrase or others similar thereto: 


Complete and Unabridged 


although said books in fact are not complete and unabridged reprints 
of the original books from which they were copied. Others of 
respondents’ abridged books contain no disclosure that they are 
abridged; and others thereof have no adequate disclosure that they 
are abridged although on their copyright or title pages or back covers 
in small and inconspicuous type, appear statements of which the fol- 
lowing is typical: 
This edition of Now I Lay Me Down to 
Sleep has been abridged with the author’s 


approval to make possible its production 
in this form. 
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On the front covers of a number of said books, there is printed the 
ambiguous and uninformative expressions “A Special Edition,” and 
“The Heart of a Great Novel” which do not indicate or state said 
books are abridged. Respondents have also published and sold cer- 
tain books with new titles, without adequately disclosing that said 
books have been previously published under other titles. Typical of 
this is their book, the new title of which is “Dark Encounter,” which 
was published originally under the title “Maelstrom.” . Respondents 
supply to the sellers of their books in various States of the United 
States racks and stands for the display of their said books on which 
the words “Signet Books-Complete and Unabridged-Mentor Non- 
fiction Books” appear, thereby representing that all of their said 
books are complete reprints of the original books from which they 
were copies, whereas certain of them are only abridgments or parts 
thereof. 

Respondents have also recently caused to be printed on the front 
covers of certain of their Signet Books the statement: “Signet Books 
Complete and Unabridged,” thus representing that all of their said 
books are unabridged, whereas they are not. 

Par. 4. The said disclosures on the covers and on the copyright or 
title pages of respondents’ said books, that they are abridged and of 
the titles of the original books from which they were copied, do not 
constitute adequate notice thereof, as they appear in small, incon- 
spicuous type not noticeable to the average purchaser and, as stated, 
the original titles on the covers are not printed near the new titles 
thereof. 

Par. 5. Through the use of the phrase “Complete and Unabridged” 
on certain of their abridged books, respondents have represented 
directly and by implication that such books are in fact complete and 
unabridged. Through the use of the phrases “Signet Books Complete 
and Unabridged” and “Signet Books—Complete and Unabridged— 
Mentor Books” respondents have represented directly and by implica- 
tion that all of their Signet and Mentor books are complete and 
unabridged. Through the use of new titles in place of the original 
titles for certain of their reprints, respondents have represented 
directly and by implication that the said books are separate and dif- 
ferent from the books from which they were copied. 

Par. 6. The statements and representations used and disseminated 
by respondents in the manner above described are false, misleading and 
deceptive. In truth and in fact, certain of the books upon which the 
phrase “Complete and Unabridged” appears are not complete and 
unabridged ; all of respondents’ Signet and Mentor books are not com- 
plete and unabridged; the books to which respondents have given 
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new titles are not separate and different from the books from which 
they are copied. The failure of respondents to disclose adequately that 
certain of their books are abridged has the tendency and capacity to 
induce the erroneous belief that said books are in fact complete and 
unabridged. 

Par. 7. The use by the respondent of the aforementioned false, 
misleading and deceptive statements and representations disseminated 
as aforesaid and their failure to disclose the true nature of certain of 
their books as abridgments has had, and now has the capacity and 
tendency to, and does, mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that all of 
said representations are true and that books not stated to be abridg- 
rnents are complete and induces a substantial portion of the purchasing 
public, because of said erroneous and mistaken belief, to purchase 
respondents’ abridged books in said commerce. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 


MODIFIED DECISION OF THE COMMISSION AND ORDER TO FILE REPORT 
OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 19, 1950, issued and 
subsequently served its complaint in this proceeding upon the re- 
spondents named in the caption hereof, charging them with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said Act. After the issuance of said complaint 
and the filing of respondents’ answer thereto, hearings were held at 
which testimony and other evidence in support of and in opposition 
to the allegations of said complaint were introduced before a hearing 
examiner of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final consideration by said hearing examiner on the complaint, 
the answer thereto, testimony and other evidence, oral arguments of 
counsel and proposed findings as to the facts and conclusions pre- 
sented by counsel, and said hearing examiner, on April 16, 1951, filed 
his initial decision. 

Within the time permitted by the Commission’s Rules of Practice, 
counsel for respondents filed with the Commission an appeal from 
said initial decision, and thereafter this proceeding regularly came 
on for final consideration by the Commission upon the record herein, 
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including briefs in support of and in opposition to said appeal and 
oral arguments of counsel; and the Commission, having issued its 
order granting said appeal in part and denying it in part and being 
fully advised in the premises, found that this proceeding was in the 
interest of the public and on September 19, 1952, made its findings 
as to the facts and its conclusion drawn therefrom and order, the 
same to be in leu of the initial decision of the hearing examiner. 

Thereafter on November 21, 1952, respondents filed with the Com- 
mission a motion to modify its decision of September 19, 1952, with 
respect to the provisions of the order to cease and desist included 
therein, and the Commission, having duly considered the matter and 
entered its order granting the said motion in part and denying it in 
all other respects, makes this its findings as to the facts and its con- 
clusion drawn therefrom and order, the same to be in lieu of its de- 
cision herein issued on September 19, 1952.7 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent The New American Library of World 
Literature, Inc., hereinafter sometimes referred to as the corporate 
respondent, is a corporation organized, existing and doing business 
under and by virtue of the laws of the State of New York, with an 
office and principal place of business located at 501 Madison Avenue, 
City and State of New York. Respondent Kurt Enoch is president, 
treasurer and general manager of the said corporation. Respondent 
Victor Weybright is chairman of the board of directors and secretary 
of the said corporation and is also its editor-in-chief. The two in- 
dividual respondents jointly formulate the policies of the corporation 
and direct and control its operation and practices. 

Par. 2. Respondents are now, and have been for more than two 
years last past, engaged in the business of publishing and selling small 
books, commonly referred to as pocket-size books. The said books 
are printed and warehoused in Chicago, Illinois, and are shipped 
therefrom to purchasers located in various other States of the United 
States and in the District of Columbia. Respondents maintain and 
have maintained a course of trade in the said books in commerce among 
and between the various States of the United States and in the District 
of Columbia. Respondents’ volume of business in such commerce is 
and has been substantial. 

Par. 8. Practically all of respondents’ books are reprints of books 
which have theretofore been published by others, and include both 
fiction and nonfiction. The books of fiction and nonfiction are desig- 
nated by respondent as “Signet” and “Mentor,” respectively. Re- 
spondents obtain from the original publisher the right to reissue the 


1 See ante, p. 220. 
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book and then proceed to publish and sell it in a small or pocket-size 
volume. The books are marketed by respondents almost exclusively 
through a national distributor and eventually reach the public 
through book stores, drug stores, newsstands in railroad and bus sta- 
tions and otherwise: Respondents are one of the leading publishers 
of pocket-size books, with annual sales of many millions of copies. 

Par. 4. Since the latter part of 1947 a substantial percentage of 
the books published by respondents have been abridged. In 1948, 
1949 and 1950 the percentages of abridgments were approximately 
10, 22 and 27 percent, respectively. The extent of the abridgment 
has varied from “5.5 percent or less” to 6624 percent. Out of forty- 
eight abridgments published by respondents in the years 1947-50 
(both inclusive), thirty-four were abridged from 20 to 6634 percent. 

Par. 5. While the original titles of the books reprinted by 
respondents have usually been retained, they have been not infre- 
quently changed by respondents. These changes have been made in 
cases where respondents felt that the original title was lacking in 
popular appeal or failed to indicate correctly the type or subject 
matter of the book. 

Par. 6. The offering of a book for sale constitutes an implicit 
representation that the book contains the entire original text and that 
the title under which it is offered is the original title. In the absence 
of a clear and conspicuous disclosure of the fact of abridgment or 
change of title, the offering of an abridged book or of an old book 
under a new title unquestionably has the capacity and tendency to 
deceive and mislead prospective purchasers. 

Par. 7. In offering for sale and selling books which are in fact 
abridgments and books which have been previously published under 
different titles, respondents have in numerous instances failed to dis- 
close adequately the facts of abridgment and change of title. For 
example, on the covers of many of their abridged books, respondents 
have placed the words “A Special Edition” which, they claim, was 
intended to signal to the reader that the book was unique in some 
way and that further information was contained inside the book. 
“Special” is by no means synonymous with “abridged” or “con- 
densed.” 

In other instances, the respondents’ efforts have been somewhat more 
frank. For example, a statement “Original Title: Horseshoe Com- 
bine” appeared on the cover of one of the exhibits on a narrow stripe 
of contrasting color. This statement was, however, removed about as 
far as possible from the new title “Gunsmoke,” and in much smaller 
type. In immediate connection with the title on the broader stripe 
of the same contrasting color appeared the words “Six-Guns Settle a 
Range War.” 
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In addition to such disclosure as was made on the covers of respond- 
ents’ books, there was almost without exception a further disclosure 
inside the books on the copyright page, the title page, in the introduc- 
tion, as a publisher’s note or elsewhere, in small type. Such a dis- 
closure was wholly inadequate by itself and its combination with 
another inadequate disclosure on the cover did not result in an ade- 
quate disclosure; two poor disclosures do not add up to one good one. 

It is apparent that the most conspicuous words on the covers of 
respondents’ books are the titles. The titles are plainly intended to 
catch the eye, and there can be no doubt that to prospective purchasers 
they are initially the subjects of the greatest interest; even if nothing 
else on the cover is scanned, the title will be. 

The Commission is of the opinion, and finds, that respondents have 
not disclosed adequately the facts concerning the abridgment and 
change of title of many of their books, and that the offering of said 
books for sale has had the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the 
erroneous belief that such abridged books contained the complete 
original text, and that such newly titled books were new books, 
separate and different from the original publications from which they 
were copied. 

Par. 8. The Commission has given consideration to the places in 
which the disclosures necessary to avoid deception with respect to 
abridgement and change of title must be made in order to be adequate, 
and at the same time not to impose undue hardship upon respondents. 
It may be that those disclosures could be made adequately, so far as 
averting deception is concerned, elsewhere than in immediate con- 
nection with the title, but this would be at the expense of the re- 
spondents in distracting initial attention from the title. Therefore, 
the Commission is of the opinion, and finds, that these disclosures, 
in order to be adequate to avert deception of the public and not unduly 
burdensome to respondents, must be made on the front cover and on 
the title page in immediate connection with the title under which the 
book is offered for sale. 

CONCLUSION 


(a) The acts and practices of respondents, as hereinabove found, 
were all to the prejudice and injury of the public and constituted un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

(6) The complaint alleged that respondents had falsely stated 
upon the covers of certain books that such books were “Complete 
and Unabridged.” The single instance of this, due to accident or 
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inadvertence, which was shown by the record, is not regarded as 
sufficient to support this allegation. 

(c) The complaint further alleged that respondents had repre- 
sented all their books to be complete and unabridged by statements 
on book covers and on display stands. The representations in ques- 
tion were voluntarily abandoned by respondents under circumstances 
of such a nature that there is no present public interest in further 
considering them. 

| ORDER 


It is ordered, That the respondent, The New American Library of 
World Literature, Inc., a corporation, and its officers, and the re- 
spondents, Kurt Enoch and Victor Weybright, individually and as 
officers of said corporation, and said respondents’ agents, representa- 
tives and employees, directly or through any corporate or other de- 
vice, in connection with the offering for sale, sale or distribution of 
books in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from : 

1. Offering for sale or selling any abridged copy of a book unless 
one of the following words, namely: “abridged,” “abridgment,” “con- 
densed” or “condensation,” or any other word or phrase stating with 
equal clarity that said book is abridged, appears upon the front cover 
and upon the title page thereof in immediate connection with the title, 
and in clear, conspicuous type. 

2. Using or substituting a new title for, or in place of, the original 
title of a reprinted book unless, upon the front cover and upon the 
title page thereof, such substitute title is immediately accompanied, 
in clear, conspicuous type, by a statement which reveals the original 
title of the book and that it has been published previously thereunder. 

It is further ordered, That the charges of the complaint hereinbe- 
fore referred to and considered in paragraphs (b) and (c) of the 
Conclusion be, and the same hereby are, dismissed without prejudice 
to the right of the Commission to take such further or other action 
in the future as may be warranted by the then existing circumstances. 

It is further ordered, 'That the respondents, The New American 
Library of World Literature, Inc., Kurt Enoch and Victor Wey- 
bright, shall, within sixty (60) days after service upon them of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with this 
order. 

Commissioner Carretta not participating for the reason that oral 
argument on respondents’ appeal from the initial decision of the 
hearing examiner was heard prior to his appointment to the Com- 
mission. 
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COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 6084. Complaint, Aug. 26, 1952—Decision, Jan. 6, 1958 


Where a corporation and its three officers, engaged in the competitive interstate 


(a) 


(0) 


(c) 


(da) 


(e) 


(f) 


(9) 


(h) 


sale and distribution of an insecticide designated ‘“‘2-Way Roach and Insect 
Spray”; in advertising in circulars sent to dealers for distribution to the 
purchasing public, directly or by implication— 

Falsely represented that said product, when used as directed, would kill 
or control insects that normally infest food or feeds, including moths, mites, 
flour beetles and cadelles, without rendering such food or feeds unfit for 
consumption, and would control lice or mites on poultry, and could be wiped 
on the hair of dogs, cats or other animals in a sufficient amount to kill or 
repel lice or fleas without being injurious to such animals; 

Falsely represented that fleas were flying insects and could be killed by 
their said product sprayed into the air; 

Falsely represented that their said product, when used as directed and 
sprayed on doorways, screen doors, light bulbs or other surfaces, would kill 
or repel insects that gather outside such doorways and screen doors at night _ 
under light, and would kill all insects that walk on such sprayed surfaces; 
Represented that, used as a Spray, said product would kill termites, either 
inside or outside of buildings, and was of practical value in control thereof; 
the facts being that while it would kill termites in the flying stage, it would 
be of no practical value in the control of termites within such structures, 
and it could not be expected to kill amy significant number of them-outside 
a structure when used as a spray; 

Falsely represented that it was absolutely harmless and nonpoisonous, 
and that children suffered no harm from it; 

Represented that it was “28 times more potent” against all insects than 
25 percent D.D.T.; the facts being that its comparative effectiveness de- 
pended upon the type of insect and that as to certain insects, D.D.T. was 
more effective; 

Represented that the active ingredients in aerosol bombs were ordinarily 3 
percent active and that a quart container of its spray contained 66 times 
more insecticide than a 1-pound bomb; the facts being that such ingredients 
constituted not 3 percent but 15 percent of the volume in such a bomb, and 
while a quart container of their product contained more insecticide than the 
average bomb, it did not contain 66 times more; and 

Represented falsely that said spray was effective in killing flies or insects 
within a 25,000 cu. ft. area when the amount expelled from the container 
by a few strokes of the hydraulic sprayer was sprayed into an electric fan; 
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With tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that such representations were true and to 
induce thereby its purchase of their said product; whereby substantial 
trade in commerce was diverted to them from their competitors, to the in- 
jury of competition, and there was placed in the hands of dealers and 
others a means and instrumentality for misleading and deceiving the pur- 
chasing public: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. Edward F. Downs for the Commission. 
Mr. John D. Conner, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Nash & Kinsella 
Laboratories, Inc., a corporation, and Wesley K. Nash, Charles W. 
Taylor and Maxine B. Nash, individually and as officers of said corpo- 
ration, hereinafter referred to as respondents, have violated the pro- 
visions of the said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as follows: 

ParacrarH 1. Respondent, Nash & Kinsella Laboratories, Inc., is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Missouri with its main office located 
at 1218 Olive Street, St. Louis, Missouri. 

Respondents Wesley K. Nash, Charles W. Taylor and Maxine B. 
Nash are officers of said corporate respondent and as such formulate, 
direct and control the policies and practices of said corporation. Said 
individual respondents have their offices at the same place as the cor- 
porate respondent. 

Par. 2. The respondents are now and for more than one year last 
past have been engaged in the sale and distribution of an insecticide 
designated by them as “2-Way Roach and Insect Spray,” containing 
ingredients consisting of Petroleum Distillate, Technical Piperony] 
Butoxide*, Pyrethrins. *Consists of (Butyl Carbityl) (6-Propyl 
Piperonyl) Ether and related Compounds. The directions for use are 
as follows: 


2-Way Roach & Insect Spray is formulated to kill Roaches, Water- 
Bugs, Silverfish, Bedbugs, Ants, Fleas, Ticks, Flies, Mosquitoes, 
Clothes Moths and certain other insects. 


NASH & KINSELLA LABORATORIES, INC. ET AL. Git 
769" . Complaint 


1. To control Roaches, Silverfish and Water Bugs, 2-WAY should 
be sprayed into cracks and crevices of sinks, cabinets, pantries, shelv- 
ing, etc. Spray generously along baseboards of kitchen and sink, and 
in basement, including ceiling. 

2. Spray once a week until complete control of Roaches, Silverfish 
and Water-bugs is obtained. Then spray twice each month to keep 
out new infestations. 2-WAY deposits a residue that kills German 
Roaches and early stages of American and Oriental Roaches, Water- 
Bugs and Silverfish for two weeks and longer. 

3. To kill Fles and Mosquitoes, hit them directly with spray while 
still or on the wing or fog the room with spray, keeping it closed for 
ten minutes. 

4. To kill Bed-Bugs, spray mattresses, beds, springs, floors, walls 
and all cracks and crevices in room. Repeat once per week until com- 
plete control is obtained. 

5. To kill Ants, spray runways and nests, hitting as many insects 
as possible. Repeat weekly until no more ants are seen. 

6. To kill Fleas and Ticks, cracks and crevices in infested walls, 
floors and ceilings and bedding should be thoroughly sprayed once 
per week until control is obtained. 

7. To kill Clothes Moths spray stored articles thoroughly with 
special attention to seams and folds. Storage containers and closets 
should also be sprayed. Applications should be repeated every two 
weeks except where treated articles are stored in a moth-tight con- 
tainer. 

Respondents cause their said product, when sold to be transported 
from their place of business in the State of Missouri, to purchasers 
thereof, located in various other States of the United States and in 
the District of Columbia and maintain and at all times mentioned 
herein have maintained, a course of trade in said products in commerce 
among and between the various States of the United States and in 
the District of Columbia. Their volume of trade in such commerce 
has been and is substantial. 

Respondents are now, and at all times hereinafter mentioned have 
been, in substantial competition with other corporations and with 
individuals, partnerships and firms engaged in the sale in commerce 
of insecticides. 

Par. 3. In the course and conduct of their said business and for 
the purpose of inducing the purchase of their said product in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
respondents, in circulars sent by them to dealers for distribution to 
the purchasing public, have made certain claims with respect to their 
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said product. Among and typical, but not all inclusive, of such claims 
are the following: 

The report states that the 2-WAY formula does control the insects normally 
found around food, feeds, processing plant and household. This means... 
moths, mites, flour beetles, cadelles . . 

2-Way controls poultry lice, mites. A few drops of 2-Way wiped on the hair 
of dogs or cats or other animals kills and repels lice, fleas, gnats and biting flies. 

You can spray into the air and kill . . . fleas and other fliers. 

You can spray doorways, light bulbs and door screen to kill and repel insects 
that gather outside at night under the light. 

You can spray surfaces and kill insects that walk on them. 

You can kill . . . termites inside or outside. 

Children and food are safe with 2-Way. 

Non-poisonous. 

2-Way is as safe to humans and animals as the odorless, stainless oil base in 


which it is mixed. 

288 Deaths from just one type of insecticide—be safe .. . 

28 times more potent than 25 percent D.D.T.... 

Contains 66 times more insecticide than a 1 lb. bomb (3% active) ... 

You can get a quart container full of miracle 2-Way Roach and Insect Spray— 
66 times more active insecticide than comes in a 1 Ib. aerosol bomb with 3 per- 
cent active ingredients. 

2-Way is so powerful a few strokes of the hydraulic sprayer into an electric 
fan in a home or a commercial establishment kills flies and other insects within 
a 25,000 cu. ft. area where the air currents are circulating. 

Par. 4. Through the use of the statements and representations 
herein above set forth, and others similar thereto not specifically set 
out herein, respondents have represented, directly or by implication, 
as follows: 

(a) That 2-Way Roach and Insect Spray, when used as directed, 
will kill or control insects that are normally found around food or 
feeds, including moths, mites, flour beetles and cadelles, without ren- 
dering such food or feeds unfit for consumption. 

(0) That 2-~Way Roach and Insect Spray will control lice, or 
mites, on poultry, and that it can be wiped on the hair of dogs, cats 
or other animals in a sufficient amount to kill or repel lice, fleas, gnats 
or biting flies without being injurious to such animals. 

(c) That fleas are flying insects and can be killed by spraying 2- 
Way Roach and Insect Spray into the air, 

(zd) That 2-Way Roach and Insect Spray, when used as directed 
and sprayed on doorways, screen doors, light bulbs, and other surfaces, 
will kill or repel insects that gather outside such doorways and screen 
doors at night under the light, or that walk on such sprayed surfaces. 

(e) That used as a spray 2-Way Roach and Insect Spray will kill 
termites either inside or outside of buildings and is of practical value 
in the control of termites. 
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(f) That 2-Way Roach and Insect Spray is absolutely harmless and 
non-poisonous, that it can be used to kill insects around or infesting 
food without rendering such food unfit for consumption and that chil- 
dren suffer no harm from it. 

(g) That 2-Way Roach and Insect Spray is 28 times more effective 
against all insects than 25 percent D. D. T. 

(A) That the active ingredients in aerosol bombs is ordinarily 3 per- 
cent active, and that a quart container of 2-Way Roach and Insect 
Spray contains 66 times more insecticide than such aerosol bomb. 

(4) That 2-Way Roach and Insect Spray is effective in killing flies 
or insects within a 25,000 cu. ft. area when the amount expelled from 
the container by a few strokes of the hydraulic sprayer is sprayed into 
an electric fan. 

Par. 5. The aforesaid statements and representations used and dis- 
seminated by respondents are false, misleading and deceptive. In 
truth and in fact: 

(a) Respondents’ product will not, when used as directed, kill or 
control msects that are normally found around food, or feeds, including 
moths, mites, flour beetles and cadelles, without rendering such food 
or feeds unfit for consumption. 

(6) Respondents’ product will not control lice or mites on poultry, 
and it cannot be wiped on the hair of dogs, cats or other animals in 
a sufficient amount to kill or repel lice, fleas, gnats or biting flies with- 
out being injurious to such animals. 

(c) Fleas are not flying insects and they cannot be killed by spray- 
ing respondents’ product into the air. 

(zd) Respondents’ product will not, when used as directed and 
sprayed on doorways, screen doors, light bulbs or other surfaces, kill 
or repel insects that gather outside such doorways and screen doors at 
night under the light, or that walk on such sprayed surfaces. 

(e) While respondents’ product will kill termites in the flying stage 
when found inside a structure, such use will be of no practical value 
in the control of termites in such structures. It could not be expected 
to kill any significant number of these insects outside a structure when 
used as a spray. 

(f) Respondent’s product is not absolutely harmless and non- 
poisonous and it cannot be used to kill insects around or infesting 
food without, in some instances, rendering such food unfit for con- 
sumption, nor is it so safe that children can suffer no harm from it. 

(7) The effectiveness of respondents’ product as compared to 
D. D. T. depends upon the type of insect. D. D. T. is more effective 
than respondents’ product as to certain insects. 
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(2) The active ingredients in ordinary aerosol bombs is not 3 per- 
cent but 15 percent of the volume. A quart container of respondents’ 
product contains more insecticide than the average aerosol bomb, but 
not 66 times more. 

(z) Respondents’ product will not be of any practical effect in the 
killing of flies and other insects when sprayed into an electric fan. 

Par. 6. The use by respondents of the foregoing false, misleading 
and deceptive statements and representations, and others similar 
thereto, has the tendency and capacity to mislead a substantial por- 
tion of the purchasing public into the erroneous and mistaken belief 
that such statements and representations are true, and to induce a 
substantial portion of the purchasing public, because of such mistaken 
and erroneous belief, to purchase respondents’ said product. As a 
direct result of the practices of respondents, as aforesaid, substantial 
trade in commerce is and has been diverted to respondents from their 
said competitors and injury has been and is done to competition in 
commerce between and among the various States of the United States. 

Par. 7. Respondents’ said acts and practices also place in the hands 
of dealers and others a means and instrumentality for misleading and 
deceiving the purchasing public as aforesaid. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of the 
competitors of respondents and constitute unfair methods of competi- 
tion and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


CONSENT SETTLEMENT ? 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 26, 1952, issued and subse- 
quently served its complaint on the respondents named in the caption 
hereof, charging them with the use of unfair methods of competition 
and unfair and deceptive acts and practices in violation of the pro- 
visions of said Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Com- 
mission’s Rules of Practice, solely for the purposes of this proceeding, 
and any review thereof, and the enforcement of the order consented 


+The Commission’s ‘‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on January 6, 1953, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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to, and conditioned upon the Commission’s acceptance of the consent 
settlement hereinafter set forth, and in lieu of the answer to said 
complaint heretofore filed and which, upon acceptance by the Com- 
mission of this settlement, is to be withdrawn from the record, hereby: 

1. Admit all of the jurisdictional allegations set forth in the com- 
plaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrain from admitting or de- 
nying that they have engaged in any of the acts and practices stated 
therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole 
or in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Nash & Kinsella Laboratories, Inc., is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of Missouri with its main office located 
at 1218 Olive Street, St. Louis, Missouri. 

Respondents Wesley K. Nash, Charles W. Taylor and Maxine B. 
Nash are officers of said corporate respondent and as such formulate, 
direct and control the policies and practices of said corporation. Said 
individual respondents have their offices at the same place as the 
corporate respondent. 

Par. 2. The respondents are now and for more than one year last 
past have been engaged in the sale and distribution of an insecticide 
designated by them as “2-Way Roach and Insect Spray,” containing 
ingredients consisting of Petroleum Distillate, Technical Piperonyl 
Butoxide *, Pyreththrins. * Consists of (Butyl Carbityl) (6-Propyl 
Piperonyl). Ether and related Compounds. The directions for use 
are as follows: 

2-Way Roach & Insect Spray is formulated to kill Roaches, Water- 
Bugs, Silverfish, Bedbugs, Ants, Fleas, Ticks, Flies, Mosquitoes, 
Clothes Moths and certain other insects. 
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1. To control Roaches, Silverfish and Water Bugs, 2-Way should be 
sprayed into cracks and crevices of sinks, cabinets, pantries, shelving, 
etc. Spray generously along baseboards of kitchen and sink, and in 
basement, including ceiling. 

2. Spray once a week until complete control of Roaches, Silverfish 
and Water-Bugs is obtained. Then spray twice each month to keep 
out new infestations. 2-Way deposits a residue that kills German 
Roaches and early stages of American and Oriental Roaches, Water- 
Bugs and Silverfish for two weeks and longer. 

3. To kill Flies and Mosquitoes, hit them directly with spray while ~ 
still or on the wing or fog the room with spray, keeping it closed for 
ten minutes. 

4. To kill Bed-Bugs, spray mattresses, beds, springs, floors, walls 
and all cracks and crevices in room. Repeat once per week until 
complete control is obtained. 

5. To kill Ants, spray runways and nests, hitting as many insects 
as possible. Repeat weekly until no more ants are seen. 

6. To kill Fleas and Ticks, cracks and crevices in infested walls, 
floors and ceilings and bedding should be thoroughly sprayed once 
per week until control is obtained. 

7. To kill Clothes Moths spray stored articles thoroughly with special 
attention to seams and folds. Storage containers and closets should 
also be sprayed. Applications should be repeated every two weeks 
except where treated.articles are stored in a mothtight container. 

Respondents cause their said product, when sold to be transported 
from their place of business in the State of Missouri, to purchasers 
thereof, located in various other States of the United States and in 
the District of Columbia and maintain and at all times mentioned 
herein have maintained, a course of trade in said products in commerce 
among and between the various States of the United States and in the 
District of Columbia. Their volume of trade in such commerce has 
been and is substantial. 

Respondents are now, and at all times hereinafter mentioned have 
been, in substantial competition with other corporations and with in- 
dividuals, partnerships and firms engaged in the sale in commerce of 
insecticides. 

Par. 8. In the course and conduct of their said business and for the 
purpose of inducing the purchase of their said product in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, respond- 
ents, in circulars sent by them to dealers for distribution to the pur- 
chasing public, have made certain claims with respect to their said 
product. Among and typical, but not all inclusive, of such claims are 
the following: 
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The report states that the 2-Way formula does control the insects normally 
found around food, feeds, processing plant and household. This means... 
moths, mites, flour beetles, cadelles ... 

2-Way controls poultry lice, mites. A few drops of 2-Way wiped on the hair 
of dogs or cats or other animals kills and repels lice, fleas, gnats and biting flies. 

You can spray into the air and kill . . . fleas and other fliers. 

You can spray doorways, light bulbs and door screen to kill and repel insects 
that gather outside at night under the light. 

You can spray surfaces and kill insects that walk on them. 

You can kill . . . termites inside or outside. 

Children and food are safe with 2-Way. 

Non-poisonous. 

2-Way is as safe to humans and animals as the ordorless, stainless oil base 
in which it is mixed. 

288 Deaths from just one type of insecticide—be safe . . 

28 times more potent than 25 percent D.D.T.... 

Contains 66 times more insecticide than a 1 lb. bomb (8 percent active) . 

You can get a quart container full of miracle 2-Way Roach and Insect Spray— 
66 times more active insecticide than comes in a 1 lb. aerosol bomb with 3 per- 
cent active ingredients. 

2-Way is so powerful a few strokes of the hydraulic sprayer into an electric 
fan in a home or a commercial establishment kills flies and other insects within 
a 25,000 cu. ft. area where the air currents are circulating. 


Par. 4. Through the use of the statements and representations here- 
in above set forth, and others similar thereto not specifically set out 
herein, respondents have represented, directly or by implication, as 
follows: 

(a) That 2-Way Roach and Insect Spray, when used as directed, 
will kill or control insects that normally infest food or feeds, includ- 
ing moths, mites, flour beetles and cadelles, without rendering such 
food or feeds unfit for consumption. 

(6) That 2-Way Roach and Insect Spray will control lice, or mites, 
on poultry, and that it can be wiped on the hair of dogs, cats or other 
animals in a sufficient amount to kill or repel lice, or fleas, without 
being injurious to such animals. 

(c) That fleas are flying insects and can be killed by spraying 2- 
Way Roach and Insect Spray into the air. 

(d) That 2-Way Roach and Insect Spray, when used as directed 
and sprayed on doorways, screen doors, light bulbs, and other sur- 
faces, will repel insects that gather outside such doorways and screen 
doors at night under the light, and kill all insects that walk on such 
sprayed surfaces. 

(e) That used as a spray 2-Way Roach and Insect Spray will kill 
termites either inside or outside of buildings and is of practical value 
in the control of termites. 

(f) That 2-Way Roach and Insect Spray is absolutely harmless 
and nonpoisonous, and that children suffer no harm from it. 
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(g) That 2-Way Roach and Insect Spray is 28 times more effective 
against all insects than 25 percent D.D.T. 

(h) That the active ingredients in aerosol bombs is ordinarily 3 
percent active, and that a quart container of 2-Way Roach and Insect 
Spray contains 66 times more insecticide than such aerosol bomb. 

(¢) That 2-Way Roach and Insect Spray is effective in killing flies 
or insects within a 25,000 cu. ft. areas when the amount expelled from 
the container by a few strokes of the hydraulic sprayer is sprayed into 
an electric fan. 

Par. 5. The aforesaid statements and representations used and dis- 
seminated by respondents are false, misleading and deceptive. In 
truth and in fact: 

(a) Respondents’ product will not, when used as directed, kill or 
control insects that normally infest food, or feeds, including moths, 
mites, flour beetles and cadelles, without rendering such food or feeds 
unfit for consumption. 

(6) Respondents’ product will not control lice or mites on poultry, 
and it cannot be wiped on the hair of dogs, cats or other animals in 
a sufficient amount to kill or repel lice or fleas without being injurious 
to such animals. 

(c) Fleas are not flying insects and they cannot be killed by spray- 
ing respondents’ product into the air. 

(d) Respondents’ product will not, when used as directed and 
sprayed on doorways, screen doors, hight bulbs or other surfaces, kill 
or repel insects that gather outside such doorways and screen doors 
at night under the light, and it will not kill all insects that walk on 
such sprayed surfaces. 

(e) While respondents’ product will kill termites in the flying 
stage when found inside a structure, such use will be of no practical 
value in the control of termites in such structures. It could not be 
expected to kill any significant number of these insects outside a struc- 
ture when used as a spray. 

(f) Respondents’ product is not absolutely harmless and non- 
poisonous, nor is it so safe that children can suffer no harm from it. 

(g) The effectiveness of respondents’ product as compared to DDT 
depends upon the type of insect. DDT is more effective than respond- 
ents’ product as to certain insects. 

(h) The active ingredients in ordinary aerosol bombs is not 3 per- 
cent but 15 percent of the volume. A quart container of respondents’ 
product contains more insecticide than the average aerosol bomb, but 
not 66 times more. 


ee 
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(2) Respondents’ product will not be of any practical effect in the 
killing of flies and other insects when sprayed into an electric fan by 
means of a hydraulic sprayer. 

Par. 6. The use by respondents of the foregoing false, misleading 
and deceptive statements and representations, and others similar there- 
to, has the tendency and capacity to mislead a substantial portion of 
the purchasing public into the erroneous and mistaken belief that such 
statements and representations are true, and to induce a substantial 
portion of the purchasing public, because of such mistaken and errone- 
ous belief, to purchase respondents’ said product. As a direct result 
of the practices of respondents, as aforesaid, substantial trade in com- 
merce is and has been diverted to respondents from their said com- 
petitors and injury has been and is being done to competition in com- 
merce between and among the various States of the United States. 

Par. 7. Respondents’ said acts and practices also place in the hands 
of dealers and others a means and instrumentality for misleading and 
deceiving the purchasing public as aforesaid. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and of the competi- 
tors of respondents and constitute unfair methods of competition and 
unfair and deceptive acts and practices in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That Nash & Kinsella Laboratories, Inc., a corpora- 
tion, and its officers and Wesley K. Nash, Charles W. Taylor, and 
Maxine B. Nash, individually and as officers of said corporation and 
respondents’ representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution in commerce as “commerce” is de- 
fined in the Federal Trade Commission Act, of the insecticide prep- 
aration designated “2-Way Roach and Insect Spray” or any other in- 
secticide of substantially similar composition or possessing substan- 
tially similar properties whether sold under the same name or under 
any other name or names, do forthwith cease and es from repre- 
senting directly or by implication: 

(1) That said preparation will kill or control insects that normally 
infest food or feeds, including moths, mites, flour beetles and cadelles, 
without rendering such food or feeds unfit for consumption. 
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(2) That said preparation will control lice or mites on poultry or 
that it can be wiped on the hair of dogs, cats or other animals in a 
sufficient amount to kill or repel lice or fleas without being injurious 
to said animals. 

(3) That fleas are flying insects and can be killed by spraying said 
preparation into the air. 

(4) That said preparation will, when used as directed and sprayed 
on doorways, screen doors, light bulbs and other surfaces repel in- 
sects that gather outside such doorways and screen doors at night 
under the light or kill all insects that walk on such sprayed surfaces. 

(5) That said preparation can be used to kill all termites either 
inside, other than flying termites, or outside of buildings, or that 
it has any practical value in the control of termites. 

(6) That said preparation is absolutely harmless or non-poisonous 
or that children can suffer no harm from it. 

(7) That said preparation is more effective against all insects 
than D. D. T. 

(8) That aerosol bombs ordinarily contain a smaller percentage of 
active ingredients than they actually do contain, or that a quart con- 
tainer of said preparation contains more insecticide in comparison 
‘with an aerosol bomb than it actually does. 

(9) That said preparation will be of practical effect in the killing 
of flies and insects when sprayed into an electric fan by means of a 
hydraulic sprayer. 

It is further ordered, That respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 


Nasu & Krnsextxia Laporartorties, Inc. 
By [S] Wesley K. Nash, Preszdent 
Westry K. Nasu 
By [S] Wesley K. Nash 
Westey K. Nasu 
. By [S] Charles W. Taylor 
Crrarites W. Taytor 
By [S] Maxine B. Nash 
Maxrne B. Nasu 
Date: Nov. 2052 
The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 6th day of 
January, 1953. 
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JEWEL RADIO AND TELEVISION CORP. OF AMERICA 
ERIE AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5683. Complaint, July 20, 1949—Decision, Jan. 9, 1953 


Where two corporations and an individual who was in practical effect their 
owner, engaged in the interstate sale and distribution of cameras, radios, 
fountain pens, radio clocks, and other articles of merchandise— 

Distributed to operators and to members of the public push cards, order blanks, 
and illustrated circulars which described their merchandise and their plan 
for distributing the same through allotting it as premiums or prizes to the 
operators of their push cards and to members of the public under schemes 
which involved the operation of a game of chance, gift enterprise, or lottery 
scheme, pursuant to which the purchasers who made the correct prear- 
ranged selections received certain articles for the varying and chance-deter- 
mined amounts theretofore paid by them; others receiving nothing, and 
thereby supplied to and placed in the hands of such operators the means 
of conducting games of chance, contrary to an established public policy of 
the United States Government : 

With the result that many persons attracted by said sales plans and the element 
of chance involved therein were thereby induced to buy and sell their 
merchandise: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair acts and 
practices in commerce. 


In said proceeding in which it appeared that more than a year after the issu- 
ance of the complaint steps were taken looking to the dissolution of both 
corporations and that said corporations were thereafter dissolved, but that 
during the period involved, orders were filled in the name of one of said 
corporations under the general supervision of the individual above referred 
to by persons originally employed by the other corporation: the Commission 
was of the opinion that the cease and desist order should not be directéd to 
such corporations but be deemed dismissed as to them, and that it should 
also be dismissed as to certain other individuals who were joined but who, 
as it appeared, exercised no control or direction over the policies and prac- 
tices above involved. 


Before Mr. Webster Ballinger, hearing examiner. 

Mr. J.W. Brookfield, Jr. for the Commission. 

Nash & Donnelly, of Washington, D. C., and Mr. Arthur Block, 
of New York City, for respondents. 


260133—55——_53 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Jewel Radio and 
Television Corp. of America, and Don F. Ferraro, Albert R. Ferraro, 
Arthur Block and Sam Specter, individuals and officers of said Jewel 
Radio and Television Corp. of America, and Crosby-Paige Industries, 
Inc., a corporation and A. Robert Lieberman and Arthur Block, in- 
dividuals and officers of said corporation and hereinafter referred to 
as respondents, have violated the provisions of said Act and it appear- 
ing to the Commission that a proceeding by it in respect thereto would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrarH 1. Respondent Jewel Radio and Television Corp. of 
America is a corporation organized and doing business under and by 
virtue of the laws of the State of New York with its designated prin- 
cipal place of business located at 583 Avenue of Americas in the city 
of New York, New York. This respondent corporation is also regis- 
tered to do business under the corporate laws of the State of Illinois 
at 333 West Lake Street in the city of Chicago, Illinois. The name 
and address of the registered agent is John A. Graf, Room 1440, 120 
South LaSalle Street, Chicago, Illinois. Respondents Don F. Ferraro 
whose address is 875 Eighth Avenue, Jersey City, New Jersey, Albert 
R. Ferraro whose address is 281 Kighth Avenue, Jersey City, New 
Jersey, Respondent Arthur Block whose address is 30 Broad Street, 
New York City, and Respondent Sam Specter whose address is 33 
West Lake Street, Chicago, Illinois, are individuals and officers of 
respondent corporation, Jewel Radio and Television Corp. of America. 

Respondent Crosby-Paige Industries, Inc., is a corporation organ- 
ized and doing business under and by virtue of the laws of the State 
of Illinois with its office and principal place of business located at 
318 West Randolph Street in the city of Chicago, Illinois. The regis- 
tered agent of said corporate respondent is Harry H. Kahn, and their 
registered address is Room 1440, 120 South LaSalle Street, Chicago, 
Illinois. Respondent A. Robert Lieberman is an individual and presi- 
dent of corporate respondent Crosby-Paige Industries, Inc., and his 
address is 602 Avenue T, Brooklyn, New York, and Arthur Block is 
an individual and assistant secretary of respondent corporation 
Crosby-Paige Industries, Inc., and his address is 80 Broad Street, 
New York, New York. 

Both Corporate respondents and the individual respondents named 
herein have cooperated and acted together in doing and performing 
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the acts and practices hereinafter alleged, and the individual respond- 
ents named have directed and controlled the practices and policies of 
the corporate respondents. 

Respondents are now and for more than three years last past have 
been engaged in the sale and distribution of cameras, radios, fountain 
pens, electric clocks, and other articles of merchandise and have caused 
said merchandise when sold to be transported from their places of 
business in the city of Chicago, Illinois, to purchasers thereof at their 
respective points of location in the various States of the United States 
other than Illinois and in the District of Columbia. There is now and 
there has been for more than one year last past a course of trade in 
such merchandise in commerce as “commerce” is defined in the Federal 
Trade Commission Act between and among the various States of the 
United States and in the District of Columbia. | 

Par. 2. In the course and conduct of their business as described in 
Paragraph One hereof respondents in soliciting the sale of and in 
selling and distributing their merchandise furnish and have furnished 
various plans of merchandising which involve the operation of games 
of chance, gift enterprises or lottery schemes when said merchandise 
is sold and distributed to the purchasing and consuming public. One 
method or sales plan adopted and used by respondents is substantially 
as follows: | 

Respondents distribute and have distributed to operators and to 
members of the public certain literature and instructions including 
among other things push cards, order blanks, circulars including there- 
on illustrations and descriptions of said merchandise and a circular 
explaining respondents’ plan of selling and distributing their mer- 
chandise and of allotting it as premiums or prizes to the operators of 
said push cards and to members of the purchasing and consuming 
public. One of the respondents’ said push cards bears 80 feminine 
names with ruled columns on the back of said card for writing in the 
name selected. Said push card has 80 partially perforated discs. 
Each of said discs bears one of the feminine names corresponding to 
those on the list. Concealed within each disc is a number which is 
disclosed only when the customer pushes or separates a disc from the 
card. The push card also has a larger master seal and concealed 
within the master seal is one of the feminine names appearing on the 
disc. The person selecting the feminine name corresponding to the 
one under the master seal receives a camera. The push card bears the 
following legend or instruction : 
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LUCKY NAME UNDER SEAL 
RECEIVES A 
TRAV-LER 3-WAY PORTABLE AC-DC AND BATTERY RADIO 
The Tray-ler is the perfect portable for everywhere! Exceptionally light- 
weight; brilliant radio tone; beautiful simulated gray snakeskin cabinet in 
dark blue trim. 
No. 1 pays 1¢ No. 2 pays 2¢ 
No. 9 pays 9¢ No. 19 pays 19¢ 
All others pay 39¢ 
NONE HIGHER 


(SEAL) 
No. 9 and 19 ( ) 
each receive a handsome PUSH OUT 
BALL-POINT PEN WITH PENCIL 


WRITE YOUR NAME ON REVERSE SIDE OPPOSITE NAME YOU SELECT 


Sales of respondents’ merchandise by means of said push cards are 
made in accordance with the above described legend or instructions 
and said prizes or premiums are allotted to the customer or purchaser 
from said card in accordance with the above legend or instructions. 
Whether a purchaser receives an article of merchandise or nothing for 
the amount of money paid and the amount to be paid for the mer- 
chandise or the chance to receive said merchandise are thus determined 
wholly by lot or chance. 

Respondents furnish and have furnished various other push cards 
accompanied by order blanks, instructions and other printed matter 
for use in the sale and distribution of their merchandise by means of 
a game of chance, gift enterprise or lottery scheme. The sales plans 
or methods involved in the sale of all of said merchandise by means 
of said other push cards is the same as that hereinabove described 
varying only in detail. 

Par. 3. The persons to whom respondents furnish and have fur- 
nished said push cards use the same in selling and distributing respond- 
ents’ merchandise in accordance with the aforesaid sales plans. Re- 
spondents thus supply to ahd place in the hands of others the means 
of conducting games of chance, gift enterprises or lottery schemes in 
the sale of their merchandise in accordance with the sales plan here- 
inabove set forth. The use by respondents of said sales plans or 
methods in the sale of their merchandise and the sale of said merchan- 
dise by and through the use thereof and by the aid of said sales plans 
or methods is a practice which is contrary to an established public 
policy of the Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much less 
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than the normal retail price thereof. Many persons are attached by 
said sales plans or methods used by respondents and the element of 
chance involved therein and thereby are induced to buy and sell re- 
spondents’ merchandise. 

The use by respondents of a sales plan or method involving distribu- 
tion of merchandise by means of chance, lottery or gift enterprise is 
contrary to the public interest and constitute unfair acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 20, 1949, issued and subse- 
quently served its complaint upon the respondents named in the cap- 
tion hereof charging them with the use of unfair acts and practices 
in commerce in violation of the provisions of that Act. Thereafter, 
upon consideration of a motion filed by respondent Arthur Block 
to strike his name from the complaint and good cause being shown for 
the relief requested, such motion was duly granted by the Commis- 
sion. After the filing of answers by all other respondents, hearings 
were held at which testimony and other evidence in support of and 
in opposition to the allegations of the complaint were introduced be- 
fore a hearing examiner of the Commission theretofore duly desig- 
nated by it, and such testimony and other evidence were duly recorded 
and filed in the office of the Commission. On September 18, 1951, the 
hearing examiner filed his initial decision. 

Thereafter this matter came on to be heard by the Commission 
upon the appeal from said initial decision filed by counsel for re- 
spondents, briefs in support of and in opposition to said appeal and 
oral arguments of counsel; and the Commission, having duly con- 
sidered and ruled upon said appeal and having considered the record 
herein, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order, the 
same to be in lieu of the initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Par. 1. Respondent Jewel Radio and Television Corp. of America, 
until its dissolution subsequent to the institution of this proceeding, 
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was a corporation organized and doing business under and by virtue 
of the laws of the State of New York with its designated principal 
place of business located at 583 Avenue of Americas in the city of 
New York, New York. This respondent corporation also was regis- 
tered to do business under the corporate laws of the State of Illinois 
and had a place of business at 333 West Lake Street, in the city of 
Chicago, Illinois. The name and address of the registered agent was 
John A. Graf, Room 1440, 120 South LaSalle Street, Chicago, Tli- 
nois. Respondent Don J. Ferraro, erroneously named in the com- 
plaint as Don F. Ferraro, was president of said respondent corpora- 
tion and his present business address is 10-40 45th Street, Long Island 
City 1, New York. Respondent Crosby-Paige Industries, Inc., un- 
til its dissolution subsequent to the institution of this proceeding, was 
a corporation organized and doing business under and by virtue of 
the laws of the State of Illinois with its office and principal place of 
business located at 318 West Randolph Street in the city of Chicago, 
Illinois. The registered agent of said corporate respondent was 
Harry H. Kahn, Room 1440, 120 South LaSalle Street, Chicago, I- 
linois. 

Par. 2. Respondent Don J. Ferraro organized in the spring of 
1948 the Jewel Radio and Television Corp. of America as a distribut- 
ing agent for products manufactured by another corporation in which 
he had a financial interest and which engaged in business in New 
York City. In the summer or fall of 1948, he organized Crosby- 
Paige Industries, Inc., a wholly owned subsidiary of Jewel Radio and 
Television Corp. of America, as a sales agency for products distrib- 
uted by Jewel Radio and Television Corp. of America, as well as 
other products. All stock of Crosby-Paige Industries, Inc., has been 
held by Jewel Radio and Television Corp. of America, and respondent 
Don J. Ferraro, during all the times mentioned herein, has been the 
principal stockholder of the latter and, in practical effect, the owner 
of both corporations, and has directed and controlled the practices 
and policies of the corporate respondents. 

Par. 3. Respondent Jewel Radio and Television Corp. of America, 
respondent Crosby-Paige Industries, Inc., and respondent Don J. Fer- 
raro, prior and subsequent to the institution of this proceeding, have 
engaged in the sale and distribution of cameras, radios, fountain pens, 
radio clocks, and other articles of merchandise and have caused said 
merchandise, when sold, to be transported from their places of busi- 
ness in the city of Chicago, [linois, to purchasers thereof at their re- 
spective points of location in the various States of the United States 
other than Illinois. In the conduct thereof, there has been a course 
of trade in such merchandise in commerce, as “commerce” is defined 
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in the Federal Trade Commission Act, between and among the various 
States of the United States. 

Par. 4. In the course and conduct of their said business, respondents, 
in soliciting the sale of and in selling and distributing their merchan- 
dise, have furnished various plans of merchandising which involve 
the operation of games of chance, gift enterprises or lottery schemes 
when said merchandise is sold cad dpeibuted to the purchasing and 
consuming public. One method or sales plan adopted and used by 
respondents has been substantially as follows: 

Respondents have distributed to operators and to members of the 
public certain literature and instructions, including, among other 
things, push cards, order blanks and circulars, containing illustrations 
and descriptions of said merchandise and explaining respondents’ plan 
for the distribution of their merchandise by allotting it as premiums 
or prizes to the operators of said push cards and to members of the 
purchasing and consuming public. One of the respondents’ said push 
cards had imprinted on it 80 feminine names with ruled columns on 
the back of said card for writing in the name selected. Said push 
card had 80 partially perforated discs. Each of said discs contained 
one of the feminine names corresponding to those on the list. Con- 
cealed within each disc was a number which was disclosed only when 
the customer elected to push or separate a disc from the card. The 
push card also had a larger master seal and concealed within the master 
seal was one of the feminine names appearing on the disc. Under 
this particular plan, the person selecting the feminine name corre- 
sponding to the one under the master seal would receive a radio. The 
push card bore the following legend or instruction: 

LUCKY NAME UNDER SEAL 
RECEIVES A 


TRAV-LER 3-WAY PORTABLE AC-DC AND BATTERY 
RADIO 


The Trav-ler is the perfect portable for everywhere! Exceptionally light- 
weight; brilliant radio tone; beautiful simulated gray snakeskin cabinet in dark 
blue trim. 

No. 1 pays 1¢ No. 2 pays 2¢ 
No. 9 pays 9¢ No. 19 pays 19¢ 
All others pay 39¢ 
NONE HIGHER 


(SEAL) 
No. 9 and 19 
each receive a handsome PUSH OUT 
BALL-POINT PEN WITH PENCIL 


WRITE YOUR NAME ON REVERSE SIDE OPPOSITE NAME YOU SELECT 


Sales of respondents’ merchandise by means of said push cards have 
been made in accordance with the above-described legend or instruc- 
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tions and said prizes or premiums have been allotted to the customer 
or purchaser from said card in accordance with the above legend or 
instructions. Whether a purchaser has received an article of mer- 
chandise or received nothing for the amount paid or to be paid for the 
merchandise or the chance to receive said merchandise has thus been 
determined wholly by lot or chance. 

Par. 5. Respondents have furnished various other push cards accom- 
panied by order blanks, instructions and other printed matter for 
use in the sale and distribution of their merchandise by means of a 
game of chance, gift enterprise or lottery scheme. The sales plans or 
methods involved in the sale of all of said merchandise by means of 
said other push cards have been substantially the same as that herein- 
above described, varying only in detail. 

Par. 6. The persons to whom respondents have furnished said push 
cards have used the same in selling and distributing respondents’ mer- 
chandise in accordance with the aforesaid sales plans. Respondents 
thus have supplied to and placed in the hands of others the means 
of conducting games of chance, gift enterprises or lottery schemes in 
the sale of their merchandise in accordance with the sales plan herein- 
above described. 

Par. 7. The use by respondents of sales plans or methods in the 
sale of their merchandise and the sale of said merchandise by and 
through the use thereof and by the aid of said sales plans or methods 
is a practice which is contrary to an established public policy of the 
Government of the United States. 

Par. 8. The sale and distribution of respondents’ merchandise to 
the purchasing public in the manner herein found involves a game 
of chance or the sale of a chance to procure one of the said articles of 
merchandise at a price much less than the normal retail price thereof. 
Many persons have been attracted by said sales plans or methods used 
by respondents and the element of chance involved therein and thereby 
have been induced to buy and sell respondents’ merchandise. 


CONCLUSION 


The aforesaid acts and practices of respondents have been to the 
prejudice and injury of the public and constitute unfair acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

More than a year after the complaint issued, steps were taken by 
respondents looking to dissolution of both respondent corporations. 
On March 26, 1951, final articles of dissolution were filed by respondent 
Crosby-Paige Industries, Inc., with the Secretary of the State of 
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Iilinois. Certificate of dissolution was issued by the Secretary of State, 
State of New York, on January 3, 1951, as to Jewel Radio and Tele- 
vision Corp. of America, and the Secretary of State, State of Illinois, 
issued a certificate of withdrawal under date of June 8, 1951. 

During all of the foregoing period, orders for merchandise con- 
tinued to be filled in the name of respondent Crosby-Paige Industries, 
Inc., under the general supervision of respondent Don J. Ferraro, by 
persons originally employed by respondent Jewel Radio and Tele- 
vision Corp. of America but no evidence was adduced indicating that 
mailings of respondents’ promotional literature and push cards con- 
tinued after January 1951. Solely in view of the dissolutions of 
respondents Jewel Radio and Television Corp. of America and Crosby- 
Paige Industries, Inc., which have occurred since this proceeding was 
instituted, the Commission is of the opinion that the proscriptions of 
the order to cease and desist should not be directed to such corporate 
respondents and the complaint accordingly shall be deemed as dis- 
missed with respect to the aforesaid respondent corporations. 

Also named in the complaint as parties respondent were Albert R. 
Ferraro and Sam Specter, individually and as officers of respondent 
Jewel Radio and Television Corp. of America, and A. Robert Lieber- 
man, individually and as an officer of Crosby-Paige Industries, Inc. 
It appearing from the testimony that said respondents have not exer- 
cised any control or direction over the policies and practices hereto- 
fore found to have been adopted and engaged in by the aforesaid 
respondent corporations, the Commission is of the view that the 
allegations of the complaint should be dismissed with respect to them. 


ORDER 


It is ordered, That respondent Don J. Ferraro and his representa- 
tives, agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution 
of cameras, radios, fountain pens, radio clocks and other articles of 
merchandise, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards or 
other lottery devices, which said push cards or other lottery devices 
are to be used or which, due to their design, are suitable for use in the 
sale or distribution of said merchandise to the public. 

2. Shipping, mailing or transporting to agents or distributors or to 
members of the purchasing public push cards or other devices which 
are to be used or which, due to their design, are suitable for use in the 
sale or distribution of said merchandise to the public by means of a 
game of chance, gift enterprise or lottery scheme. 
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3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the complaint be, and it hereby is, dis- 
missed as to respondents Albert R. Ferraro, Sam Specter and A. 
Robert Lieberman. 

It is further ordered, That respondent Don J. Ferraro shall, within 
sixty (60) days after service upon him of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which he has complied with the order to cease and desist. 

Commissioner Carretta not participating for the reason that oral 
argument on respondents’ appeal from the initial decision of the hear- 
ing examiner was heard prior to his appointment to the Commission. 
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COMPLAINT, FINDINGS, ORDER, AND COMMISSION AND DISSENTING OPINIONS 
IN REGARD TO THE ALLEGED VIOLATION OF SHC. 5 OF AN ACT OF CONGRESS 
APPROVED SEPT. 26, 1914, AND OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF 
CONGRESS APPROVED OCT. 15, 1914, AS AMENDED BY AN ACT APPROVED 
JUNE 19, 1936 


Deoket 5258. Complaint, Apr. 12, 1946*—Decision, Jan. 12, 1953 


It is well settled that no formal agreement is necessary to bring into existence 
an unlawful conspiracy and that a combination prohibited by law may, 
and often must be, found in the course of dealings or other circumstances, 
in the absence of any exchange of words. And it is also settled that ‘‘ac- 
ceptance by competitors without previous agreement of an invitation to 
participate in a plan, the necessary consequence of which, if carried out, 
is restraint of interstate commerce, is sufficient to establish unlawful con- 
spiracy under the Sherman Act” and is also “sufficient to establish unfair 
methods of competition under the Federal Trade Commission Act’. 
Eugene Dietzgen v. F. T. C., 142 F. (2d) 321,332, citing and quoting Inter- 
state Circuit v. U. 8., 306 U. S. 227, and U.S. v. Masonite, 316 U. S. 265. 


In a proceeding under Sec. 5 in which the Commission found from evidence 
before it that the acquisitions of competitors by respondent corporation, 
aided by its arrangements with another concern, had had the tendency and 
effect of restraining trade, suppressing price competition, and tending danger- 
ously to create a monopoly in the industry concerned, the Commission was 
of the opinion that it not only had the authority but that it was under a 
duty to prohibit the further aggrandizement of said corporation through 
additional acquisitions. 


In such a Situation the determination of the question of whether the corporation 
concerned had already attained such a monopolistic position as to require 
its dissolution was not necessary to support the Commission’s authority to 
act, since, as the legislative history of the F. T. C. Act clearly shows and 
as the courts have uniformly held, the primary object of the Act was not 
to provide a means of breaking up an accomplished monopoly but rather 
to enable the Commission to stop monopoly in its incipiency. 


In any case in which activity violative of the statutes of the Commission is 
found to exist, it is the Commission’s duty to determine to the best of its 
ability the remedy necessary to Suppress such activity and to make every 
precaution to preclude its revival. And in many cases, and particularly in 
trade-restraining conspiracies, a solution of said problem involves a con- 
sideration of many factors, including the history of the collective activity 
and the manner in which it originated. 


In the typical basing-point conspiracy case, the conspirators (the sellers) must 
determine the bid price of the commodity delivered at the door of each 
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buyer and such price usually varies with the cost of rail freight from the 
basing point to the point of delivery. Each seller, therefore, under the 
basing-point system must usually have and use the same freight rate book 
or other device used by each of the other sellers so that to quote identical 
prices each seller will use the same figure for the cost of the freight. And 
under that system, which results in bids with identical prices to the fraction 
of a cent, the conspirators must be continually alert and careful in figuring 
their bids in order to quote identical delivered prices. 


By comparison, the zone conspiracy pricing system operates rather simply since 
in the zone system of pricing the delivered price is the same for every point 
of delivery within a zone, and once the price in the par zone and the rela- 
tive price graduations in the other zones have been established, the system 
operates substantially automatically and with a minimum of conspiratorial 
guidance, as compared with the basing-point delivered prices which, while 
usually automatic at each point of delivery, vary in the same amounts as 
do the estimated costs of rail freight from the basing point. 


A competitive industry is a Self-disciplined industry, and a non-competitive and 
therefore a non-disciplined industry becomes lethargic and clings to the 
status quo. Under an expanding dynamic economy, an industry cannot 
maintain a status quo—-it must either move forward or lose ground. Com- 
petition supplies the needed dynamics, and the less alert industry with its 
blunt blade of competition lags behind and may lose its relative place in 
the market to a newer and more aggressive industry which will accomplish 
the same end at a lower price. 


The condition sometimes referred to as “cut-throat competition” is very often 
plain, unvarnished price competition, and while the hard price competition 
of the market places may not be gentlemanly, it is usually fair, particularly 
to consumers. In such competition, the weak may get hurt, but social secu- 
rity is not the province of the Commission. 


As respects identity of prices, the Commission is cognizant of the fact that such 
a condition may result from competitive or noncompetitive situations, that 
intensity of competitive factors may vary in degree in any industry, and 
than perfect competition, like the perfect price conspiracy, may be hoped 
for but is rarely obtained. 


The price pattern used in the industry involved in the instant case was not the 
result of one secret meeting in a smoke-filled room, but was the result of 
many business experiences and compromises over a period of years. 


Where a corporation, constituting the largest producer and seller of lead pig- 
ments in the United States, and operator of factories in numerous cities, 
originally formed in 1891 by the acquisition of the physical properties and 
stock ownership of numerous companies theretofore engaged in the manu- 
facture, sale and distribution of white lead, linseed oil, and kindred products; 

With intent and effect of substantially controlling the lead pigments industry 
and regulating prices of pig lead and lead pigments, and with restrictive and 
monopolistic effeets— 

(a) Acquired over a period of years—prior to which there had been eighteen 
or twenty producers of white lead selling their products in the various 
localities where they could operate economically—all or controlling stock 
interests in numerous companies, and properties and assets of others, closed 
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many of such plants, amalgamated and enlarged others, and operated as 
ibranches several, the names of which it retained ; 


With the result that from 1891 to 1935 some fifty competitors disappeared from 


(Bb) 


the field, and it acquired a dominant position in the lead pigments industry ; 
Sought to further enhance its position in said industry, in which by 1930 
it had become a dominant factor, through continuing unsuccessful attempts 
from 1930 to 1935 to acquire a controlling stock interest in its largest com- 
petitor, the H—P. ©Co., in which it bought stock in the name of the Chair- 
man of its Board of Directors and with which it maintained close relations, 


' particularly during the period from 1931 to 1941; 


(€)) 


Entered into a contract in 1906 with the A. S. & R. Co. (world’s largest 
smelter :and refiner of lead, producer of between 30 percent and 40 percent 
of the world’s supply and responsible for more than half of the domestic, 
and publisher daily of the prices at which it bought lead ore and sold pig 
lead), under provisions whereby, with certain exceptions, it was to pur- 
chase from said A. 8. & R. all its requirements of corroding pig lead, and 
85 pereent of its pig lead; said A. S. & R. was to furnish such requirements 
up to 85 percent of the latter’s production from domestic ores of all kinds 
of pig lead; it was to sell any surplus production of its Collinsville plant 
to said A. S. & R. at 5 percent less than the latter’s prevailing price; and 
prices for common pig lead were based on the average of A. 8S. & R.’s lowest 
daily schedule of prices for the preceding month subject to certain adjust- 
ments based on the London Metal Exchange price, plus the tariff differential : 


(d) Following the expiration of its aforesaid contract in 1921, effected and 


dy 


earried out arrangements which had the same effect ; and 

Concurrently with the execution of said contract, entered into a second 
one with said A. 8. & R. through a constituent company whereby said com- 
pany was to purchase and said A. 8. & R. was to sell it for fifteen years all 
of the Jatter’s domestic output of antimonial lead, subject to the average 
daily price of common desilverized lead, as quoted by said A. S. & R. for 
specified quantities for delivery in St. Louis and New York, and similarly 
subject to such London Metal Exchange adjustment ; 


With the result that its dominant power was further materially increased 


through its close cooperation with said H.-P. and its aforesaid contracts, 
under which it acquired control of 85 percent of A. S. & R.’s domestic pro- 
duction of pig lead, and restricted its own use of pig lead produced by its 
subsidiary to 30,000 tons per year, and thereby limited said plant’s competi- 
tion with with said A. S. & R.; latter secured 85 percent of its consumption 
of common pig lead and all its requirements of corroding pig lead subject 
to exceptions referred to; it acquired control of all of A. S. & R.’s output 
of antimonial lead and latter took no further interest in the manufacture 
of lead pigments; supply of pig lead subject to bids and daily market fluctua- 
tions was contracted by more than 32 percent of the domestic production ; 
a monthly price average, which tended to prevent quantity sales of pig 
Jead on a price rise and consequently tended to reduce returns to miners 
of lead ores, was fixed; and a monthly average price was fixed through sub- 
stantial contraction of the supply for a major part of the United States 
consumption of pig lead, and the basing of prices on daily market fluctua- 
tions was thus prevented, and opportunities for buying pig lead at lower 
prices were restricted ; 
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(f) With intent and effect of establishing an understanding with EH. I. duPont 


de Nemours & Co. that the latter would not deviate from its prices in the 
sale of white lead-in-oil and would cooperate with it to maintain price uni- 
formity in the sale of said product (which it processed for duPont under 
contract under which it was to convert the raw material furnished by duPont 
into white lead-in-oil to the amount of duPont’s total requirements), sup- 
plied, in response to duPont’s request, its current prices for lead-in-oil, upon 
which duPont based its calculations of the amounts to be paid, and there- 
after, in response to duPont’s request, supplied a periodical letter “covering 
the price to be in effect for the quarter,” and gave its approval to a change 
in discount terms announced by duPont; and, in discussions concerning 
a proposed supplemental code for the lead pigments division of the lead 
industry under the N. R. A., represented said duPont, which did not belong 
to the Lead Industries Association, but was ‘willing to go along with any- 
thing which was agreeable to the others” ; 


Effect and tendency of which acquisitions by said corporation of the major por- 


tion of the lead pigments processing industry, of its control by contract of 
the major portion of the domestic production of pig lead, and of its coopera- 
tion with said H.-P. in maintaining identical prices and terms of sale of 
lead pigments between them, and in circumscribing the price competition 
of their smaller competitiors and inducing conformity on the part of such 
competitors with their prices, terms and conditions of sale, were to restrain 
trade, suppress price competition and create monopolistic conditions in the 
lead pigments industry ; and 


Where aforesaid corporation and six others, including two subsidiaries, which 


were engaged in the interstate sale and shipment of lead pigments made at 
various producing points in the United States ; and which— 


I. Comprised (1) aforesaid producer and seller of lead pigments; (2) said E.-P., 


II. 


engaged in the mining, smelting, refining, and sale of metallic lead products, 
lead pigments and other articles, and its sales subsidiary; (3) A. O. M. Co., 
one of the world’s largest producers and fabricators of non-ferrous metal, 
including copper, lead and zinc, and a wholly-owned subsidiary; (4) S—W, 
one of the largest, if not the largest of manufacturers and sellers of mixed 
paints and related items in the United States, with numerous plants and 
warehouses and 200 retail stores, and producer, at its factory, of white lead, 
red lead, and litharge; and (5) G., another large producer and seller of 
mixed paints and related items, with some thirty retail stores, and with 
plants in Scranton and Hammond at which it refined and produced white 
lead, red lead, and litharge ; and which— 

(1) Aeccounted for practically the country’s entire production of such pig- 
ments and had the power to and did control the supply available for ship- 
ment in commerce; (2) accounted also for a substantial portion of the 
national production of and trade in commerce in a number of competing 
products, namely, lithopone, zine oxide and titanium; and (3) were mem- 
bers, at the time of the N. R. A., of the White Lead-in-Oil Committee and the 
Dry Products Committee of the Lead Pigments Division of the Lead In- 
dustries Association, which met between July 19383 and January 1934 to 
draft a supplemental Code of Fair Competition for the lead pigments division 
of the lead industry under the N. I. R. A.— 
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Entered into and reached understandings and agreements as a result of 
meetings and discussions incident to-the activities of committees of said lead 
pigments division, to do things which were not included in the Code of Fair 
Competition for the lead industry, as thereafter approved on May 24, 1934, 
or included in any preliminary draft of a code produced at meetings of any 
of the committees; and which, insofar as certain price matters were con- 
cerned, were, at their request and that of other manufacturers expressly 
exempted from the provisions of the code; and specifically— 

Agreed to and did sell white lead-in-oil and other lead pigments packaged in 
kegs or cans of 100 pounds or less, dry white lead (both basic carbonate and 
basic Sulphate), and red lead and litharge in drums or barrels and in quanti- 
ties of twenty tons or less and twenty tons or more, on the basis of a flat 
par price for all deliveries in a par zone (which included several states), 
and flat delivered price quotations to customers within designated zones, 
with uniform differentials applicable as between such zones, and under 
arrangements whereby the sellers prepaid or allowed deductions for all 
transportation charges and made no allowances or adjustments in differen- 
tials in delivery costs as between various destinations in each of the zones; 
For the purpose and with the effect of controlling resale prices in the trade 
and preventing competition between themselves and their customers, agreed 
to and did sell white lead-in-oil on the basis of consignment contracts or 
arrangements, pursuant to which dealers appointed as “agents” or “dis- 
tributors” (whose authority was limited to the custody and sale of goods 
consigned to them), made sales as consignees of the stocks sent them, settled 
monthly for goods sold, and received as their compensation the difference 
between the prices set forth for the consignee and the resale prices charged 
dealers and consumers ; 

Agreed to and did sell lead pigments in kegs and cans at uniform differentials 
per hundred pounds between keg sizes, and agreed to and did allow uniform 
discounts and terms of sale in transactions involving the sale of dry white 
lead, with a uniform addition to price quotations for delivery in lots of less 
than twenty tons; 

Agreed to and did quote and sell red lead and litharge in twenty-ton quanti- 
ties on the basis of fixed differentials over the price of pig lead as quoted 
by said A. 8S. & R., and agreed to and did quote and sell products in quantities 
of less than twenty tons on the basis of price cards distributed to the trade 
and calculated on a fixed differential over pig lead prices ; 

Agreed to and did fix arbitrary price differentials between carload, five- 
ton, and less-than-five-ton purchasers of red lead and litharge in 600-pound 
barrels, by calculating card prices on the basis of fixed differentials over 
said A. S. & R.’s price of pig lead ; and 

Agreed to and did refrain from entering into contracts to supply red lead 
in quantities of less than twenty tons at a stated differential over the price 
of pig lead, and agreed to and did eliminate guarantees against declines in 
price in sales of red lead and litharge in less-than-carload lots ; and 


Where each of the aforesaid corporations, with certain exceptions— 


(b) 


Followed the pricing practices and adhered to the terms and conditions for 
the sale of lead pigments agreed upon, as above set forth, from 1934 to the 
present time, and individually adhered to such practices and methods; 
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With the result that substantially identical prices, terms and conditions of sale 
as between respondents N. and E.—P. were produced ; substantial uniformity 
of price differentials, terms and conditions of sale among respondents A., 
G., and S.-W. followed and the prices of the latter three varied from those of 
the first two according to pattern and according to difference of brand and 
quality of products; said zone pricing feature facilitated the meeting, or 
matching, of competitors’ prices; and said agency or consignment method of 
selling had the intended effect of controlling resale prices, preventing “loss 
leader’ selling, and securing better profits for dealers; the various differ- 
entials operated to establish an inflexible price structure which eliminated 
variations in the prices of lead pigments based on quantity, quality, cost of 
delivery, container costs and other price factors which an unrestrained 
marketing system would provide for the purposes of bargain and sale; and 
said pricing system maintained in the sale of oxides was such that all de- 
livered prices on the various grades, quantities and qualities of said prod- 
ucts advanced or receded with the change of one price factor; and the con- 
tinuous rigidity and uniformity in prices, terms and conditions of sale of 
white lead and other keg products not only illustrated the effectiveness of 
respondents’ methods in connection with the sale of such products but also 
revealed the purposes underlying their employment ; 

Tendency, capacity and effect of which combinations, conspiracies, ete., entered 
into and maintained by said respondents, and of the acts, practices and 
methods performed in connection therewith, were to substantially hinder, 
frustrate, suppress, and eliminate competition among respondents in the 
interstate sale of lead pigments; to prevent price competition among and 
between respondents in the sale of such products among the various states; 
to deprive purchasers of such products of the benefits of price competition 
among the sellers; to create discriminations in price against some pur- 
chasers and users of lead pigments and lead pigment paints; and other- 
wise to promote their purposes to fix, adopt, and maintain uniform prices 
and terms and conditions of sale of lead pigments: 

Held, That aforesaid acquisition by National Lead Company of the physical 
assets and stock ownership of its competitors and the combinations, con- 
spiracies, ete., of all the respondents and the acts and practices pursuant 
thereto and in connection therewith and under the conditions and cireum- 
stances set forth, constituted unfair methods of competition in commerce, 
and unfair acts and practices therein; and 

Where the aforesaid corporations, engaged in the sale and distribution of their 
said products, through use of said zone delivered price system, in which 
the inter-zone prices of lead pigments were in fact different prices, which 
differed to the extent of the zone premiums, and were justified only where 
the additional freight or other transportation costs equaled or exceeded 
said zone premiums and in other cases were discriminatory between com- 
peting purchasers— 

(a) Discriminated in price as respects customers located at or near the bor- 
der of adjoining or contiguous zones in that each demanded, accepted and 
received from some purchasers of its lead pigments, higher prices than 
it received from other and competing purchasers in different zones; 

With the result that the employment by each of them of such inter-zone dif- 
ferentials had the tendency to lessen competition between competing sellers 
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located in different zones of paints, storage batteries and other products 
made by them and to create a trade advantage in favor of customers who 
had received the lower prices ; 

Discriminated through different quantity prices in that their differing 
prices as between carloads and five-ton lots of oxides and as between five- 
ton lots and smaller quantities, and the extra zone charges for less-than- 
carload quantities sold in Montana, Wyoming, Colorado, and New Mexico 
were not justified by differences in cost of manufacture, sale or delivery 
and were discriminatory as between competing purchasers; 


Effect of which discriminations was substantial and tended to lessen compe- 


(c) 


tition as between large and small customers of the sellers to the injury of 
the latter ; and 

Discriminated through differing quantity prices in that their allowance 
of a difference of one-quarter cent per pound on shipments of dry white 
lead, basic carbonate, in carload quantities, was justified by the differences 
in the cost of delivery in those instances in which rail freight was a fac- 
tor, but was not justified in cases of sales to purchasers in the proximity 
of their producing plants’ where the only transportation cost was local 
cartage ; 


To which extent and under which circumstances said differing prices to com- 


peting customers were discriminatory, and had the tendency to lessen 
competition as between their customers who received the different prices; 


Effects of which discriminations, above set forth, engaged in by each of said 


(1) 


(2) 


respondents— 

Might be substantially to lessen competition in the interstate sale and 
distribution of lead pigments between the respondents and their competi- 
tors; to tend to create a monopoly in the lines of commerce in which they 
were engaged, and to injure, destroy, or prevent competition in prices and 
otherwise by said respondents and their competitors in the interstate sale 
and distribution of said products; and 

Might be substantially to lessen competition between the purchasers of 
lead pigments who received lower prices from respondents and their com- 
petitors who paid the higher prices; to tend to create a monopoly in the 
lines of commerce in which purchasers from the respondents were en- 
gaged; and to injure, destroy, or prevent competition between the bene- 
ficiaries of the lower prices and competing purchasers who were required 
to pay the higher prices: 


Heid, That such discriminations in price, by each of said respondents, constituted 


violations of subsection (a) of Section 2 of the Clayton Act, as amended by 
the Robinson-Patman Act. 


As respects the fact that each of the respondents, following their meetings in 


various subcommittees of the Lead Industries Association for the ostensible 
purpose of drafting a supplemental Code of Fair Competition for the Lead 
Pigments Industry under the N. I. R. A., and their action in taking advantage 
of the opportunity to appraise generally the methods of selling theretofore 
employed in the industry and in proceeding cooperatively to revise their 
pricing practices in a manner far beyond the sanction of the N. I. R. A., and 
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their action thereafter, in the case of each, in following the pricing practices 
and adhering to the terms and conditions of sale then agreed upon: 

The Commission was of the opinion and found—notwithstanding testimony of 
various officials that to their knowledge there were no agreements by any 
of them to employ particular methods or to fix and maintain terms and condi- 
tions of sale of their products other than agreements of what should be 
recommended for the supplemental code, and notwithstanding the fact that 
the record did not show the existence of any categorical agreements other 
than those entered into at the time of the code discussions—that there existed 
among the respondents a mutual understanding which constiuted a con- 
spiracy to fix and maintain prices, differentials, and terms and conditions for 
the sale of lead pigments, which was carried out by all of them through 
the various methods set forth. 


In the foregoing connection the Commission noted that the arbitrary nature of 
the zones was even more apparent than it was in the Fort Howard Paper Oo. 
case, 156 F. (2d) 899, in which, as noted by the court at pages 906, 907, the 
zoning system there concerned—which came into being under N. R. A.—was 
saved from “illegality for the statutorily exempt period”, folowing which its 
“iNegality was again apparent”, and as to which the court observed that it 
was “more than an inference to say that parties continuing to utilize that 
zoning system, born of agreement, suddenly utilized it in order to meet com- 
petition, rather than by tacit agreement”. 


In connection with the use by the respondents of the agency or consignment 
method of selling, the various differentials employed, and the issuance of 
uniform suggested resale prices, the evidence disclosed understandings and 
cooperative endeavors which, when considered in the light of the surround- 
ing circumstances, led the Commission to the conclusion that there was on 
the part of respondents a mutual understanding and acceptance of an over- 
all plan and an intention on the part of each of them to follow it. 


As regards the charge of the complaint that certain price discriminations in 
violation of Sec. 2(a) occurred as a result of the use of the zone method 
of pricing and selling to competing customers in the same zone: the com- 
plaint failed to state a cause of action, since the allegations were that 
each of the respondents sold its products in accordance with a delivered 
pricing system, but the alleged discriminations occurred as a result of 
differing net prices received by each of the respondents at its factory, and 
the complaint did not show that the alleged unlawful discrimination as 
between purchasers located in the same zone occurred as a result of 
differences in actual prices at which the respondents’ products were sold. 


As respects certain of the other price differences which resulted from the 
classification of customers to receive different quantity, trade and regional 
discounts: it appeared.that such differences either were no more than 
those allowable in the costs of containers or were not shown to have resulted 
in any substantial adverse competitive effects, and none of said practices 
were covered by the order to cease and desist. 


As respects effects on competition, among other things, of respondents’ dis- 
criminations in the storage battery industry, which consisted of more than 
200 companies, ranging in size from multiple plant operations to small 
proprietorships whose total production might be less than fifty batteries 
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per day; and in which certain of the manufacturers, including the larger 
ones, were located in respondents’.par price zone while others competing 
with them were located in premium zones where the delivered price of 
oxides to purchasers in lots smaller than five tons was almost $6 per barrel 
higher than the price to the manufacturer in the par zone purchasing his 
oxide in carload lots ; it appeared— 

That the differences in interzone prices were not justified as equaling or exceed- 
ing the additional freight or other transportation costs; and that in a 
substantial number of cases, differences between carload price and the 
price for smaller quantities were much more than the differences between 
carload and less-than-carload freight rates and resulted in an excess 
charge over delivery costs as high as 88 cents per hundredweight against 
the purchaser of smaller quantities ; 

That during the period from 1934 to 1941, when the storage battery industry was 
characterized by particularly sharp price competition, a saving to a manu- 
facturer of from five to ten cents per battery on material costs often would 
mean the difference between a profit and a loss on low-priced batteries ; 
and, ; 

That respondents’ price differentials between zones, together with the added 
amounts charged less-than-carload purchasers in both the par zones and 
the premium zones, made a difference in the cost of oxide of from four and 
a half to six cents per battery against the smaller battery manufacturers 
located in premium zones; and that during the period referred to, large 
manufacturers located at a considerable distamce from the factories of 
respondents regularly offered for sale storage batteries in Chicago, St. Louis, 
and other lead pigment producing centers, at prices which were actually 
below the cost of manufacture of comparable products to the smaller 
battery producers located in such centers. 


As respects the effect of respondents’ discriminations on the mixed paint indus- 
try, where, as in the storage battery industry, competitive conditions were 
severe during the same period: it further appeared— 

That, in the case of dry white lead, the price difference as between carload 
shipments and less-than-carload shipments was one-quarter cent per pound ; 
that in most cases in which rail freight was a factor, such difference was 
justifiable on the basis of differences between carload and less-than-carload 
freight; that no effort was made, however, by any respondent to justify on 
a cost-of-delivery basis or otherwise said differential as to customers in 
areas in which the mode of delivery was local cartage and rail freight was 
not a cost factor ; 

That at the principal paint manufacturing centers of the United States located 
in and around St. Louis, Chicago, Philadelphia, and New York—in each of 
which is found one or more plants of respondents producing white lead, and 
each of which is also among the most substantial consuming areas for dry 
white lead in the country—the mode of delivery of lead pigments is local 
cartage and rail freight is not a cost factor ; and, 

That in said case, as in the case of the storage battery industry, respondents’ 
price differentials between zones, together with the added amounts charged 
less-than-carload purchasers in both the par and premium zones, had the 


800 FEDERAL TRADE COMMISSION. DECISIONS 
Syllabus 49 F. T.C. 


tendency to injure competition as between the larger and smaller manu- 
facturers of oxides and also of white lead, both dry and in-oil. 


As respects the question of relief, and the Commission’s requirement not only 
that respondents cease and desist from “entering into, continuing * A ea 
any planned common course of action,” etc., to engage in the practices found 
to have been engaged in, but also that each of the respondents individually 
cease and desist from selling its lead pigments at prices calculated in ac- 
cordance with a zone delivered system “for the purpose or with the effect of 
systematically matching the delivered prices quoted or the delivered prices 
of other sellers of lead pigments and thereby preventing purchasers from 
finding any advantage in price in dealing with one or more sellers as against 
another ; 

Such a prohibition was necessary, not because it is unlawful in all circumstances 
for an individual seller acting independently to sell its products on a de- 
livered price basis in a specified territory, but to make the order fully ef- 
fective against the trade-restraining conspiracy in which each of the respond- 
ents participated ; and 

Such a prohibition was also fully justified under the complaint which, while it 
did not in Count I attack the zone pricing practices of each of the respond- 
ents aside from the conspiracy, did in effect allege that each of the respond- 
ents used the zone method of selling pursuant to and in furtherance of the 
conspiracy, with the intent and effect of enabling them to match exactly 
their offers to sell to any prospective purchasers at any destination and 
thereby eliminate competition. 


In said further connection, the maintenance of the delivered prize zones and 
the quotation of delivered prices therein constituted the very cornerstone 
of the conspiracy of the respondents, which together accounted for prac- 
tically the entire production of lead pigments in the country; and unless 
the respondents, representing practically the entire economic power in the 
industry, shall be deprived of the device which made their combination ef- 
fective, an order merely prohibiting the combination might well be a useless 
gesture. 


The Commission was also of the opinion in said connection in view of the de- 
cisions of the courts, that the prohibition in the order against the per- 
sistent, continuing and intended matching of prices, through the use by each 
respondent of a zone delivered pricing system, was particularly appropriate, 
and it was hoped that the order, as was its intent, would aid in substituting 
for the lethargy which had existed in the industry in question in recent 
years, a condition of sharp and healthy competition. 


In said further connection, the only way to have competition is*to compete, and 
should any of the respondents, after restoration of competition, be able to 
make a proper showing to the Commission that the prohibition in question 
or any other prohibition in the order was no longer necessary or desirable, 
the Commission would, of course, at such time take such action as might 
be appropriate in the light of the facts and the law. 


As respects certain evidence offered by respondent National Lead to show that 
on an average basis and taken for each of its selling branches separately, 
the zone differentials for white lead reflected no more than average dif- 
ferences in freight costs in doing business as between the zones: it was 
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the view of the Commission that the fact that the average costs of shipping 
to customers over an area of a dozen or more States amounting to some arbi- 
trary figure did not justify the discrimination which resulted in particular 
transactions with individual customers located in border territoriés. 


Before Mr. Webster Ballinger and Mr. John W. Norwood, hearing 
examiners. 

Mr. Paul R. Dixon for the Commission. 

Alexander & Green, of New York City, for National Lead Co. 

Wood, Arey, Herron & Evans and Mr. Richard Serviss, of Cincin- 
nati, Ohio, for Eagle-Picher Lead Co. and Eagle-Picher Sales Co. 

Chadbourne, Wallace, Parke & Whiteside, of New York City, for 
Anaconda Copper Mining Co. and International Smelting & Refining 
Co. 

Davies, Richberg, Beebe,, Busick & Richardson, of Washington, 
D. C., and Mr. Thomas J. McDowell, of Cleveland, Ohio, for The 
Sherwin-Williams Co. 

M. B. & H. H. Johnson, of Cleveland, Ohio, and Strange, Myers, 
Hinds & Wight, of New York City, for The Glidden Co. 


AMENDED COMPLAINT 


This amended complaint is filed to obtain relief from acts of 
respondents because of their violations, jointly and severally, as here- 
inafter alleged in Count I herein, of Section 5 of an act of Congress 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” commonly referred to as 
the Federal Trade Commission Act, as approved September 26, 1914, 
and amended March 21, 1938 (38 Stat. 717; 15 U.S. C. A. sec. 415; 52 
Stat. 111), and because of their violations, as alleged in Count IT 
herein, of Section 2 (a) of an act of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” commonly referred to as the “Clayton Act,” 
as approved October 15, 1914, and amended June 19, 1936 (88 Stat. 
730; 15 U.S. C. A. sec. 12, 49 Stat. 1526; 15 U.S. C. A. sec: 13, as 
amended). 

COUNT I 


The Charge Under the Federal Trade Commission Act 


Paracrapu 1. Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission, having reason to believe that the 
parties named in the caption hereof, and more particularly described 
and referred to hereinafter as respondents, have violated the provi- 
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sions of Section 5 of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its amended complaint, stating its charges in that 
respect as follows: 


Nature of Charges 


Par. 2. Respondent National Lead Company is charged in this 
Count I of the amended complaint with having monopolized and 
attempted to monopolize the interstate sale of lead pigments and 
with having acted unlawfully to secure a monopolistic control over 
the prices of lead pigments in the United States, and with having 
combined, conspired and cooperated with the other respondents to 
hinder, lessen and eliminate price competition in the sale of lead 
pigments in the United States. It and each of the other respondents 
are charged with using unfair, oppressive and discriminatory acts, 
methods and practices in connection with the sale of lead pigments 
in the United States. 


Description of Respondents 


Par. 3. Each of the respondents is particularly named and de- 
scribed as follows: (a) National Lead Company, a New Jersey cor- 
poration with its principal offices at 111 Broadway, New York, N. Y. 
(sometimes hereinafter referred to merely as National). (b) Eagle- 
Picher Lead Company, an Ohio corporation with its principal offices 
at 901 Temple Bar Building, Cincinnati, Ohio, parent corporation of 
respondent Eagle-Picher Sales Company. (c) Eagle-Picher Sales 
Company, a Delaware corporation with its principal offices at 901 
Temple Bar Building, Cincinnati, Ohio, the wholly-owned subsidiary 
of respondent Eagle-Picher Lead Company (sometimes hereinafter 
respondents Eagle-Picher Lead Company and Eagle-Picher Sales 
Company both are referred to merely as Eagle-Picher). (d) Ana- 
conda Copper Mining Company, a Montana corporation with its prin- 
cipal office located at 25 Broadway, New York, N. Y., parent corpora- 
tion of respondent International Smelting & Refining Company (some- 
times hereinafter referred to merely as Anaconda). (e) International 
Smelting & Refining Company, a Montana corporation with its prin- 
cipal office at 25 Broadway, New York, N. Y., a wholly-owned sub- 
sidiary of respondent Anaconda Copper Mining Company (sometimes 
hereinafter referred to merely as International). (f£) The Sherwin- 
Williams Company, an Ohio corporation, with principal offices at 101 
Prospect Avenue Northwest, Cleveland, Ohio (sometimes hereinafter 
referred to merely as Sherwin-Williams). (g) The Glidden Company, 
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an Ohio corporation with principal offices located at Union Commerce 
Building, Cleveland, Ohio (sometimes hereinafter referred to merely 
as Glidden). 


Definitions and Explanation of Terms 


Par. 4. Some of the terms hereinafter used are defined and ex- 
plained as follows: 

A. “Lead Pigments”: This term includes the lead pigments com- 
monly known in the industry as white lead (both basic carbonate and 
basic sulfate of lead); blue lead; red lead (or red oxide of lead) ; 
litharge (or monoxide of lead); orange mineral and grinders’ lead 
paste. Such pigments are marketed either as dry products, in the form 
of dry powder, or in oil, in the form of a paste after mixture with 
linseed or other oils. 

B. “Pig lead”: Pig lead is a product derived from the smelting and 
refining of lead ore or lead “concentrates.” The pig lead is secured 
after the smelting and refining has removed sulphur and other im- 
purities from the lead ore and which are found in it as it is taken 
from the mines. 

C. “Commerce”: The term commerce as hereinafter used means 
“commerce” as defined in the Federal Trade Commission Act. 


Description and History of Industry and the Commerce of 
Respondents 


Par. 5. The respondents herein either directly or indirectly 
through subsidiary corporations or operating divisions, are engaged 
in the manufacture, sale and distribution of lead pigments in com- 
merce, and some of them, including respondents National, Eagle- 
Picher, Sherwin-Williams and Glidden, are also engaged in the use 
of lead pigments in their manufacture of paint. The lead pigments 
thus produced are an important item in commerce between and among 
the several States. They are a principal item used in the manufac- 
ture of paint, and the paint produced from such pigments is held in 
high esteem by builders and users as of the highest possible quality 
for application to exteriors of buildings, ships and other structures. 
Such pigments have other important industrial and commercial uses 
too numerous to mention herein. 

For a part of the period covered by this amended complaint the 
respondent Eagle-Picher Lead Company directly sold and distributed 
lead pigments in commerce, and it has also indirectly sold and dis- 
tributed such products in commerce since the formation and incorpo- 
ration in the State of Delaware of its wholly owned subsidiary, 
respondent Eagle-Picher Sales Company, which now serves respond- 
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ent Eagle-Picher Lead Company as a marketing medium for prod- 
ucts of the parent company. 

During a part of the period covered by this complaint, respondent 
Anaconda Copper Mining Company engaged in the production 
and distribution in commerce of lead pigments through a subsidiary 
corporation, Anaconda Lead Products Company, and since about 1936 
Anaconda Copper Mining Company has distributed in commerce the 
lead pigments produced by its wholly-owned subsidiary, respondent 
International Smelting and Refining Company through Anaconda 
Sales Company, Pigments Division, a subsidiary of Anaconda Copper 
Mining Company. 

The production of the National Lead Company and the other pro- 
ducing respondents accounts for substantially all of the lead pigments 
produced and sold in the United States, while that of National 
accounts for more than half of the total production of the respond- 
ents. Therefore, in the aggregate, the producing respondents are the 
manufacturers and primary sellers to whom purchasers and users 
of lead pigments must turn for supplies of lead pigments, and 
respondent National is the dominant producer in the field. The pro- 
duction and distribution of pig lead, from which lead pigments are 
produced, is also concentrated in the hands of a few corporations, 
including respondents National and Eagle-Picher. 


Offenses Charged 


Par. 6. Respondent National Lead Company has violated and is now 
violating the provisions of Section 5 of the Federal Trade Commis- 
sion Act by monopolizing, attempting to monopolize and acting to 
control the sale of lead pigments and the prices thereof in commerce. 
Respondents National Lead Company, Eagle-Picher Lead Company, 
Kagle-Picher Sales Company, Anaconda Copper Mining Company, 
International Smelting & Refining Company, The Sherwin-Williams 
Company and The Glidden Company have violated and are now vio- 
lating the provisions of Section 5 of the Federal Trade Commission 
Act by combining, conspiring and cooperating between and among 
themselves and with each other for the purpose and with the effect 
of restraining, hindering, suppressing and eliminating competition 
in prices and terms of sale of lead pigments in commerce. Each of 
said respondents has violated and is now violating the provisions of 
Section 5 of the Federal Trade Commission Act by engaging in and 
continuing unfair, oppressive and discriminatory acts, methods and 
practices in connection with sales and offers to sell lead pigments in 
commerce. 
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Par. 7. Respondent National Lead Company at the time of its incep- 
tion, in 1891, embarked upon the execution of a plan and program to 
secure unto it a monopoly of and a monopoly power and control 
over the manufacture, pricing, sale and distribution of lead pigments 
in commerce. Pursuant to, in furtherance of, and in order to effectu- 
ate the purposes of that plan and program, respondent National has 
engaged in, continued and is now doing and performing and carrying 
on. the following acts, methods and practices: 

(a) Bought, merged and otherwise acquired control over or con- 
federated with and secured the cooperation of other producers, buyers 
and sellers of pig lead destined for use in the manufacture of lead 
pigments. In furtherance of that part of its plan and program to 
monopolize the lead pigments industry and to secure control over the 
pricing of lead pigments in commerce: 

(1) National, on or about December 7, 1891, succeeded to the contro! 
which had prior thereto been exercised by the National Lead Trust 
over the operations and activities of approximately sixteen previously 
independent firms engaged in the manufacture, sale and distribution 
of lead pigments, linseed oil and kindred products, and thereafter 
continued its expansion by acquiring control over additional units in 
the lead industry. 

(2) National, in 1906, acquired control of the United Lead Company 
which had previously been formed through the acquisition of what 
had been numerous independent producers and refiners of lead. 

(3) National, in 1907, acquired all of the stock of the Magnus Metal 
Company (Magnus Company, Inc.). 

(4) National, shortly thereafter, acquired control of the business 
of Heath & Milligan Manufacturing Company of Chicago, the largest 
paint manufacturer in the West, but in 1919 transferred the control 
of that paint manufacturer to The Glidden Company, respondent 
herein. 

(5) National, thereafter, acquired all of the stock of the Carter 
White Lead Company of Chicago and Omaha, the Matheson Lead 
Company, the River Smelting & Refining Company, Bass-Huerter 
Paint Company (then the second largest manufacturer of linseed 
paints and varnishes on the Pacific Coast), San Francisco, Calif., the 
National Lead Company of Argentina, and Hirst & Begley Company 
(an Illinois corporation engaged in the crushing of linseed oil which 
was subsequently reorganized into an operating branch of the 
National Lead Company). 
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(6) National has also secured control over a substantial part of 
the capital stock of respondent Eagle-Picher Lead Company. Up 
to February 1943, a still more substantial part of the Eagle-Picher 
Lead Company stock was held by one Edward J. Cornish, who had 
served as president of respondent National. 

(7) National asserts and represents that the price of pig lead f. o. b. 
New York, N. Y., is the principal factor in its determination and 
fixing of its price for lead pigments, since pig lead is the principal 
item used in the manufacture of lead pigments. 

(8) National through its acts, methods, practices and the rela- 
tionships it has maintained and now maintains with American Smelt- 
ing & Refining Company and others, through its employees, agents, 
representatives, officers, directors and owners, exerts a monopolistic 
influence upon and is an important factor in the determination and 
quotation of the “market” prices on pig lead in the United States 
and upon the pig lead prices that it incorporates as an element of 
and factor in computing its prices of lead pigments. American Smelt- 
ing & Refining Company holds a dominant position in the sale and 
production of pig lead in the United States, as well as in other parts 
of the world and quotes prices on pig lead in terms of cents per 
pound f. 0. b. New York City. The prices thus quoted are “accepted” 
and treated as the “market” prices of pig lead not only by American 
Smelting & Refining Company but also by respondent National Lead 
Company and are used by both corporations as a basis for trading 
in that important product throughout the United States. 

(6) Respondent National has also combined and conspired with 
the few remaining small and ostensibly independent manufacturers 
and primary sellers of lead pigments in the United States. In so 
doing, it has cooperated with and received assistance and cooperation 
from respondents Eagle-Picher Lead Company, Eagle-Picher Sales 
Company, Anaconda Copper Mining Company, International Smelt- 
ing & Refining Company, The Sherwin-Williams Company, The Glid- 
den Company, and the Lead Industries Association in which 
organization all respondents are members, in doing and performing 
the following acts and engaging in the following methods and 
practices: 

(1) Agreed to adopt and have adopted and maintained a system 
of delivered price quotations which prevents reflection of any dif- 
ferences in the cost of delivery between the respective places of manu- 
facture of respondent producers, the primary sellers and to the 
respective locations of intending purchasers of lead pigments; 

(2) Agreed to adopt and have adopted and maintained a plan 
whereby the United States is divided into so-called zones whereby 
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price offers made by the producing and primary selling respondents 
to all purchasers of a class throughout any one of such zones, regard- 
less of location and the differences in freight rates from shipping 
point to destination, are matched, except that by prearrangement 
and understanding the offers made by respondents Glidden, Sherwin- 
Williams and International are permitted in some instances to be made 
and maintained at fixed differentials below the matched offers of re- 
spondents National and Eagle-Picher ; 

(3) Agreed to seek and secure and have sought and secured the 
advice, assistance and cooperation of the Lead Industries Association, 
its officers, employees and agents in fixing, adopting, publishing and 
using noncompetitive terms and conditions of sale in connection with 
sales and offers to sell lead pigments in commerce ; 

(4) Exchanged directly and through the office of the Lead Indus- 
tries Association and with the cooperation of officials of that Associ- 
~ ation price factors and information concerning price factors expected 
by respondents to be used and which at times have been used by the 
primary sellers of lead pigments, including the respondents, in cal- 
culating, determining and announcing their offers to sell lead pigments 
in commerce; 

(5) Agreed to adopt and have adopted, maintained and used terms 
and conditions of sale embodied in so-called “consignment” or 
“agency” agreements under the leadership of respondent National 
Lead Company for the purpose of preventing dealers selling white 
lead from making offers to sell such products at levels lower than the 
offers made by the respective respondent producers whose names were 
affixed to such “consignment” or “agency” agreements; 

(6) Agreed to fix, and have fixed and included in offers to sell, 
the prices, terms and conditions at which lead pigments are sold and 
offered for sale in commerce; 

(7) Respondent National entered into contracts and understandings 
with E. I. du Pont de Nemours Company, Inc., a large paint manu- 
facturer, for the purpose and with the effect of promoting maintenance 
of the levels of price fixed by National and other producing and 
primary sellers of white lead. 

Par. 8. Each respondent, in offering for sale and selling lead pig- 
ments, divides the country into geographical zones for the purpose of 
price quotations. To all buyers of the same class located in the same 
zone, each respondent quotes the same delivered cost, irrespective of 
the location of the buyer within the zone. A “par” or “base” price is 
quoted to buyers in the “par” or “base” zone, and buyers in other zones 
are quoted at a fixed differential above the “par” or “base” zone price, 


FEDERAL TRADE COMMISSION DECISIONS 


808 


AO TEBE, 


Complaint 


tive of the transportation costs involved in selling and ship- 


ping to such customers on a delivered basis. 


irrespec 


. 


ements in steel kegs of 


g for sale and selling lead pi 
each respondent quotes and sells upon the basis of 


(a) In offerin 


100 pounds or less, 
the geographical divisions and delivered cost differentials set out in 


the map inserted herein immediately following this paragraph and 


made a part hereof. 


au0z 40g, 8) Daw 
Avg 0>812u0149 OS : aJ0N 


“4a 
001129 05 § va0a tow 
uu 1610) OWI} PO 
Ra, Cx 24009 % opqnouddo 
67)9 84, 10H) 


S93 1331S NI SLNINIIg OV37 YOS ONIDING 3NOZ 


NATIONAL LEAD CO. ET AL. 809 
791 Complaint 


(6) In offering for sale and selling dry white lead and lead sul- 
phate in barrels or in bags, each respondent quotes and sells at the 
same delivered cost to all customers in the par or base zone, and 25¢ 
per 100 pounds is added to the par or base price for delivery to cus- 
tomers located in Arizona, California, Colorado, Idaho, Montana, 
Nevado, New Mexico, Utah, Washington and Wyoming, the par or 
base zone comprising all other States than those named. 

(c) In offering for sale and selling dry red lead, litharge and other 
pigments in barrels or bags in less-than-carload lots, each respondent 
qoutes and sells at the same delivered cost to customers within the par 
or base zone; 25¢ per 100 pounds is added for delivery to customers 
in Alabama, Arkansas, California, Florida, Georgia, Louisiana, Mis- 
sissippi, Oklahoma, Texas and west of the Cascade Mountains in 
Oregon and Washington: 50¢ per 100 pounds is added for delivery 
to customers in Colorado, Montana, New Mexico and Wyoming; 75¢ 
per 100 pounds is added for delivery to customers in Arizona, Idaho, 
Nevada, Utah and each of the Cascade Mountains in Oregon and 
Washington. The par or base zone comprises all other States than 
those named. 

(d) In offering for sale and selling dry red lead, litharge and other 
lead pigments in barrels or bags in carload lots of 20 tons or more, 
each respondent offers to sell dry red lead at $2.50 and litharge at 
$1.50 per 100 pounds over the American Smelting and Refining Com- 
pany’s closing price of common pig lead at New York on the date the 
order is received, delivered to customers located in the par or base zone 
and 25¢ per 100 pounds is added for delivery to customers located in 
Alabama, Arizona, Arkansas, Colorado, Florida, Georgia, Idaho, 
Louisiana, Mississippi, Montana, Nevada, New Mexico, Oklahoma, 
Texas, Utah, Wyoming and east of the Cascade Mountains in Oregon 
and Washington. The par or base zone comprises all other States and 
areas than those named. 

Par. 9. Terms and conditions of sale quoted by each respondent in 
selling and offering for sale lead pigments in commerce have included 
the following: 

(a) Each of the respondents in selling and offering to sell lead pig- 
ments in commerce to agents or dealers for resale requires its custom- 
ers to resell such products at prices and terms of sale fixed and deter- 
mined and published by it, so that each of the respondents is responsible 
for the price levels to painters and consumers. 

(6) Each of the respondents in selling and offering to sell lead 
pigments quotes standard container differentials on keg products, by 
which 50-pound kegs are sold at a 25¢ differential above 100-pound 
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kegs, 25-pound kegs at 25¢ above 50-pound kegs and 1214-pound kegs 
at 25¢ above 25-pound kegs. i 

(c) Each respondent, in connection with the sale and distribution 
of lead pigments to paint manufacturers and large industrial con- 
sumers enters into quarterly contracts covering terms of sale and de- 
livery of lead pigments, either at current published quotations or at 
a fixed differential over the quotation of the American Smelting and 
Refining Co. for common pig lead at New York. Such quarterly 
contracts establish the grades and qualities of lead pigments covered, 
the discounts applicable and the time within which deliveries must be 
made. 

(d) Each respondent issues cards or lists showing delivered quo- 
tations on lead pigments to various classes of customers for each type 
of pigment in various packages and quantities and applicable to the 
various zones and geographical divisions, and including the quota- 
tions which must be made by purchasers in reselling to consumers 
and others. Such “price cards” and other pricing information, when 
computed and calculated in accordance with the instructions and di- 
rections contained therein, cause to be presented to any given pro- 
spective purchaser of lead pigments, in any given quantity, in any 
given. type of package, at any given destination, exactly matched 
offers to sell over the names of each of the respondents, except that 
in the case of white lead in oil the quotations to dealers or agents 
for resale of respondents Anaconda, Sherwin-Williams and, at times 
Glidden, are matched at a small differential below the matched offers 
of National and Eagle-Picher. 

Par. 10. Each of the respondents uses the systematic method of 
quoting delivered costs on lead pigments described in Paragraphs 
Eight and Nine of this Count I for the purpose and with the effect 
of enabling the respondents to match exactly their offers to sell lead 
pigments to any prospective purchaser at any destination, thereby 
eliminating competition between and among themselves. Inherently 
and necessarily involved is a systematic discrimination against pur- 
chasers located near the factory of any of the respondents and in 
favor of customers located, freightwise, at a considerable distance. 


Effects of Respondents’ Actions 


Par. 11. The inherent and necessary effects of the adoption, use 
and maintenance by each of the respondents of the zone delivered 
system of pricing and other practices set forth in Paragraphs Eight 
and Nine of this Count I include the following, to wit: 

(a) Unfair and oppressive discrimination by respondents against 
the lead pigments purchasing and consuming public in large areas of 
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the United States by depriving such purchasers of the natural advan- 
tage otherwise accruing to them from proximity to the factories of 
respondents and by compelling such purchasers to pay increases over 
what the net price of lead pigments to such purchasers would have 
been if fixed by competition among respondents, such increment in net 
prices to respondents approximating the advantages in freight rates 
to which such purchasers are entitled over purchasers remote from 
such factories. Such nearby purchasers are thereby compelled to pay 
not only the actual freight rates on the products purchased by them 
respectively, but in effect also to pay portions of the cost of trans- 
portation of such products to other and more distant purchasers 
from the respective factories ; 

(6) A substantial lessening of competition among respondents in 
all parts of the United States, through action of each respondent 
voluntarily and reciprocally surrendering and cancelling the inherent 
advantage it has over all competitors within the territory nearer 
freightwise to its factory than to the factory of a competitor, in con- 
sideration of a similar surrender and cancellation by other 
respondents; 

(c) The fixation and control through respondents’ concurrent and 
parallel action of an arbitrary and substantial portion of the delivered 
cost of the product to any and every purchaser upon a basis having no 
relation to differences in cost of production, in selling costs, and in 
actual transportation cost, on particular sales. Such arbitrary result 
is accomplished notwithstanding substantial differences in the deliv- 
ered cost to the respective respondents of raw materials shipped to 
them and of lead pigments shipped by them to their respective 
customers ; 

CONCLUSION 


Par. 12. The combinations, agreements and understandings of the 
respondents and their acts, practices, pricing methods, systems, devices 
and policies as hereinbefore alleged, all and singularly, are unfair and 
to the prejudice of the public; deprive the public of the benefit of com- 
petition; create discrimination against some buyers and users of lead 
pigments and lead pigment paint; have a dangerous tendency and 
capacity to restrain unreasonably commerce in said products; have 
actually hindered, frustrated, suppressed and eliminated competition 
in such products in commerce; and constitute unfair methods of com- 
petition and unfair acts and practices in commerce within the intent 
and meaning of Section 5 of the Federal Trade Commission Act. 
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The Charge Under the Clayton Act 


Paracrapy 1. Pursuant to the provisions of Section 2 (a) of an act 
of Congress approved October 15, 1914, entitled “An Act to supple- 
ment existing laws against unlawful restraints and monopolies, and 
for other purposes,” commonly known as the Clayton Act, as amended 
by an Act of Congress approved June 19, 1936, commonly known as 
the Robinson-Patman Act, the Commission, having reason to believe 
that the parties named in the caption hereof, and more particularly 
described and referred to hereinafter as respondents, have violated the 
provisions of said act of Congress as so amended, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, the Commission hereby issues its amended com- 
plaint, stating its charges in such respect as follows: 


Nature of Charges 


Par. 2. The charges hereinafter contained in this Count II are that 
each of the respondents has been and is now unlawfully discriminating 
as between its customers in the prices it charges, demands, accepts and 
receives in connection with the sale of lead pigments in commerce. 


Description of Respondents; Definitions and Explanations of Terms; 
Description and History of Industry and the Commerce of 
Respondents 


Pars. 3 ro 5, Inctustve. As Paragraphs Three to Five, inclusive, of 
Count II, the Commission incorporates Paragraphs Three to Five, 
inclusive, of Count I of this amended complaint to precisely 
the same extent and effect as if each and all of them were set forth 
in full and repeated verbatim in this Count IT, except the definition 
of the term “commerce.” The term “commerce” as hereinafter used 
means “commerce” as defined and set forth in the Clayton Act. 


Offenses Charged 


Par. 6. Since June 19, 1936, and while engaged as aforesaid in com- 
merce among the several States of the United States and the District 
of Columbia, each of the respondents National, Eagle-Picher, Ana- 
conda, International, Sherwin-Williams and Glidden, has been and is 
now, in the course of such commerce, discriminating in price between 
purchasers of said commodities of lke grade and quality, sold for 
use, consumption or resale within the several States of the United 
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States and the District of Columbia, in that each of the respondents 
has been and is now systematically selling such commodities to many 
purchasers at a price higher than the price at which commodities of 
like grade and quality are sold by it to other purchasers and users, 
including purchasers competitively engaged with others who pay 
either the lower or the higher discriminatory prices. 

Par. 7. Each of the respondents uses a “Zone Delivered Pricing 
Method and Practice” in calculating, determining, making up, 
announcing, publishing, and distributing its offers to its respective 
customers to sell them lead pigments in commerce. As an incident to 
and a part of such method and practice, the entire territory of conti- 
nental United States has been and.is now divided by each of such 
respondents for pricing purposes into geographical “Zones,” as alleged 
in Paragraph Eight of Count I of this amended complaint and the 
map appearing at page 8. Paragraph Eight of Count I is hereby 
incorporated in this Count IT to the same extent and effect as if such 
Paragraph were set forth in full and repeated verbatim herein. 

Par. 8. In using its aforesaid “Zone Delivered Pricing Method and 
Practice,” each of the respondents, National, Eagle-Picher, Anaconda, 
International, Sherwin-Williams and Glidden, so quotes prices in 
its offers to sell that when it sells lead pigments in commerce in accord- 
ance and in connection therewith, the delivered cost on a specified 
quantity of lead pigments as paid by any one of its customers located 
at or near the factory door of such respondent, amounts to as much 
as the delivered cost on the same quantity of lead pigments as paid to 
such respondent by any one of other customers located hundreds of 
miles away in the same “Zone,” although substantial differences are 
involved in the costs of delivery to such nearby customer and the 
more distantly located ones. 

Par. 9. Systematic discriminations in net prices against nearby 
customers and in favor of their more distantly located customers are 
inherent in the use of the aforesaid “Zone Delivered Pricing Method 
and Practice” when sales are effected and the buyers pay in accord- 
ance with quotations of Matched delivered costs as made by each of 
the respondents, National, Eagle-Picher, Anaconda, International, 
Sherwin-Williams and Glidden, to their respective customers. 

Par. 10. When sales are made by customers located at or near the 
borders of adjoining or contiguous “Zones” pursuant to the aforesaid 
“Zone Delivered Pricing Method and Practice,” each of the respond- 
ents, National, Eagle-Picher, Anaconda, International, Sherwin-Wil- 
liams and Glidden, charges, demands, accepts and receives higher 
prices from some purchasers than from other and competing pur- 
chasers in different zones and there is discrimination in the delivered 
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costs of lead pigments to different purchasers by each of such respond- 
ents in addition to substantial differences in the mill net prices received 
by each of them. 

Par. 11. Each of the respondents, National, Eagle-Picher, Ana- 
conda, International, Sherwin-Williams and Cleiion has been and 
is now classifying its customers to receive from such respondents 
quantity, trade and regional discounts and from quoted prices so that, 
by virtue of such classifications and action pursuant thereto by each 
such respondent, it charges, demands, accepts and receives higher 
prices in connection with sales of lead pigments in commerce from 
some of its customers than from other customers, even though said 
customers who pay such higher prices are competitively engaged with 
the customers who pay such lower prices. 

Par. 12. Each of the respondents practices the aforesaid systematic 
discriminations in price for the purpose and with the effect of enabling 
respondents exactly to match their offers to sell lead pigments in com- 
merce to any given prospective purchaser at any given destination, 
except that as to white lead in oil the purpose and effect has been to 
match exactly the offers to dealers and agents for resale of respond- 
ents Anaconda, Sherwin-Williams and Glidden at a prearranged dif- 
ferential below similar matched offers of respondents National and 
Eagle-Picher. 


Effects of Price Discriminations Practiced by Respondents 


Par. 13. The discriminations in price practiced by respondents, 
as particularized and alleged in Paragraphs Six, Seven, Eight, Nine, 
Ten and Eleven of this Count IJ, include the results and effects set 
forth as follows: 

(a) The allegations of the results and effects that are made and 
set out in subparagraphs (a), (0) and (c) of Paragraph Eleven of 
Count I hereof are hereby alleged as results and effects of respondents’ 
price discriminations alleged in Paragraphs Six, Seven, Eight, Nine, 
Ten and Eleven of this Count IJ, and are hereby incorporated in this 
subparagraph of this Paragraph Thirteen of Count IT to precisely the 
same extent as though each said subparagraph (a), (6) and (e) of 
Paragraph Eleven of Count I were set forth in full and repeated 
verbatim as a part hereof; 

(6) A further effect of the aforesaid discriminations in price by 
said respondents may be substantially to lessen competition in the 
sale and distribution of lead pigments between said respondents and 
their competitors, tend to create a monopoly in the line of commerce 
in which the respondents are engaged; and to injure, destroy and 


& 


NATIONAL LEAD CO. ET AL. 815 
TI Findings 


prevent competition between said respondents and their competitors 
in the sale and distribution of lead pigments; 

(c) Further effects of the aforesaid discriminations in price by 
said respondents may be substantially to lessen competition between 
the buyers of lead pigments receiving the lower discriminatory prices 
from respondents and other buyers competitively engaged with such 
favored buyers and who pay higher discriminatory prices; tend to 
create a monopoly in the lines of commerce in which buyers from re- 
spondents are engaged; and to injure, destroy and prevent competi- 
tion in the lines of commerce in which purchasers from respondents 
engage as between the beneficiaries of said discriminatory prices and 
competing buyers who are required to pay the higher discriminatory 
prices. 

CONCLUSION 


Par. 14. Therefore the aforesaid discriminations in price by each of 
the respondents consititute violations of the provisions of sub-section 
(a) of Section 2 of the Clayton Act, as amended by the Robinson- 
Patman Act, approved June 19, 1936 (49 Stat. 1526; 15 U.S.C. A., 
sec. 13, as amended). 


Report, FInpings as to THE Facrs, AND Orpsr ? 


Pursuant to the provisions of the Federal Trade Commission Act 
and to the provisions of an Act of Congress entitled “An Act to sup- 
plement existing laws against unlawful restraints and monopolies, and 
for other purposes,” approved October 15, 1914 (the Clayton Act), as 
amended by an Act approved June 19, 1936 (the Robinson-Patman 
Act), the Federal Trade Commission, on November 25, 1944, issued 
and subsequently served its complaint in this proceeding upon the 
respondents named in the caption hereof, charging said respondents 
with the use of unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce in the sale of white lead, 
in violation of the provisions of the Federal Trade Commission Act, 
and with having discriminated in price in the sale of white lead, in 
violation of the provisions of subsection (a) of Section 2 of the afore- 
said Clayton Act, as amended. 

After the filing of the respondents’ answers to said complaint, cer- 
tain testimony and other evidence in support of the allegations of the 
complaint were introduced before a hearing examiner of the Commis- 
sion theretofore duly designated by it. Subsequently, on April 12, 1946, 
the Commission issued and afterwards served upon said respondents 

1Paragraph 4 (d) of the Findings as to the Facts is published as corrected by the 


Commission’s order of February 4, 1953, which substituted the word “turpentine’’ for the 
typographical error, ‘titanium’, 
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an amended complaint, charging them with the use of unfair methods 
of competition in commerce and unfair acts and practices in com- 
merce in the sale of various lead pigments, in violation of the pro- 
visions of the Federal Trade Commission Act, and with having dis- 
criminated in price in the sale of various lead pigments, in violation of 
the provisions of subsection (a) of Section 2 of said Clayton Act, as 
amended. The respondents’ answers to said amended complaint were 
duly filed, and it was stipulated by and between counsel in support of 
the amended complaint and the respondents, by their respective coun- 
sel, that the testimony and other evidence theretofore received in sup- 
port of the original complaint (with the exception of certain specified 
testimony and other evidence, which were excluded) might be consid- 
ered as a part of the record under the amended complaint to the same 
extent and effect as if said testimony and evidence had been introduced 
after the issuance of said amended complaint. 

Thereafter, further testimony and other evidence in support of and 
in opposition to the allegations of said amended complaint were in- 
troduced before a substitute hearing examiner (the respondents 
having consented to the substitution of hearing examiners), and said 
testimony and other evidence were duly recorded and filed in the office 
of the Commission. In due course the proceeding regularly came on 
for final hearing before the Commission upon the amended complaint, 
the respondents’ answers thereto, the testimony and other evidence, 
the hearing examiner’s recommended decision and exceptions thereto, 
briefs and oral arguments of counsel, including briefs and arguments 
in support of and in opposition to the respondents’ appeals from a 
number of rulings of the hearing examiners with respect to the re- 
ceipt of documentary evidence and other testimony; and the Com- 
mission, having duly considered the matter and having disposed of 
the exceptions to the recommended decision and the respondents’ 
appeals, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from. 

FINDINGS AS TO THE FACTS 


Paracrary 1. (a) Respondent National Lead Company, herein- 
after sometimes referred to as “National,” is a New Jersey corpora- 
tion, with its principal offices located at 111 Broadway, New York, 
New York. This respondent is the largest producer and seller of lead 
pigments in the United States, and it presently operates factories pro- 
ducing lead pigments at Brooklyn, New York (white lead, red lead 
and litharge), Perth Amboy, New Jersey (white lead), Philadelphia, 
Pennsylvania (white lead, red lead and litharge), Charleston, West 
Virginia (red lead and litharge), Atlanta, Georgia (red lead and lith- 
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arge), Chicago, Illinois (white lead, red lead and litharge), St. Louis, 
Missouri (white lead, red lead and litharge), San Francisco, Cali- 
fornia (white lead, red lead and litharge), Los Angeles, California 
(red lead and litharge), and Dallas, Texas (red lead and litharge). 
During the period from 1936 to 1942, respondent National accounted 
for between 60 percent and 63 percent of the shipments of white lead- 
in-oil, from 30 percent to 35 percent of the dry white lead, basic car- 
bonate, and approximately 50 percent of the red lead and litharge 
sold in the United States. In 1938, the percentage of white lead-in- 
oil and dry white lead, basic carbonate, combined, sold by this respond- 
ent was 58.8 percent of the total of these products sold, and in 1941, 
its share of the total sales of the same two products was 53 percent. 
Respondent National is also a very large producer of titanium pig- 
ments, and in addition produces linseed oil and many different prod- 
ucts composed principally of lead. 

(6) Respondent The Eagle-Picher Company, erroneously named 1n 
the amended complaint as “Eagle-Picher Lead Company,” is an Ohio 
corporation, with its principal offices located in the American Build- 
ing, Cincinnati, Ohio. Respondent The Eagle-Picher Sales Com- 
pany is a Delaware corporation, with its principal offices at the same 
address and is a wholly-owned subsidiary of respondent The Eagle- 
Picher Company. All of the acts of respondent The Eagle-Picher 
Sales Company referred to herein have been for the benefit and in 
behalf of respondent The Eagle-Picher Company and, for the pur- 
pose of these findings, will be treated hereinafter as the acts of The 
Eagle-Picher Company. Both of these respondents are hereinafter 
sometimes referred to collectively simply as “Eagle-Picher.” 

Respondent Eagle-Picher is engaged in the business of mining, 
smelting, refining and selling metallic lead products, lead pigments 
and other articles of commerce. It maintains a factory producing 
basic carbonate of white lead, both dry and in oil, at East Chicago, 
Indiana (a factory formerly operated by respondent International 
Smelting and Refining Company and acquired by Eagle-Picher in 
1946). Its factories producing red lead and litharge are op- 
erated at Joplin, Missouri and at Newark, New Jersey, and it pro- 
duces basic sulphate of white lead at Galena, Kansas and Joplin, 
Missouri. Eagle-Picher is engaged in mining lead ores in the so- 
called “Tri-State” area (a geographical area comprising the contigu- 
ous sections of Missouri, Kansas and Oklahoma) and operates plants 
reducing such ores to concentrates and metallic lead in and around 
Joplin, Missouri. This respondent is the second largest producer of 
lead pigments in the United States, and during the period from 1930 
to 1946, it accounted for from 15 percent to 20 percent of the white 
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lead-in-oil and from 8 percent to 12 percent of the dry white lead, 
basic carbonate, sold in the United States. Eagle-Picher is also a 
producer of lithopone, a product apparently sold in competition with 
lead pigments, and is a large producer and seller of zinc oxide and 
leaded zinc pigments consisting of a combination of white lead, basic 
sulphate, and zinc oxide. 

(c) Respondent Anaconda Copper Mining Company, hereinafter 
sometimes referred to as “Anaconda,” is a Montana corporation, with 
its principal office located at 25 Broadway, New York, New York. 
Respondent International Smelting and Refining Company, herein- 
after sometimes referred to as “International,” is a Montana corpora- 
tion, with its principal office at the same location, and it is a wholly- 
owned subsidiary of respondent Anaconda Copper Mining Company. 

Respondent Anaconda is one of the world’s largest producers and 
fabricators of non-ferrous metals, including copper, lead and zine. 
Prior to 1936, dry white lead and white lead-in-oil were produced by 
Anaconda Lead Products Company, a subsidiary of Anaconda, and 
were sold and distributed in commerce by Anaconda Lead Products 
Company and Anaconda Sales Company, another wholly-owned and 
controlled Anaconda subsidiary. In 1936, the assets and properties 
of Anaconda Lead Products Company were acquired by respondent 
International, and the former company was dissolved after having 
been engaged in the production and sale of white lead since 1920. 
From 1936 to the fall of 1946, lead pigments produced by respondent 
International were sold and distributed by that company or by Ana- 
conda Sales Company, the division of business between the two de- 
pending upon the States in which business was done. From 1937 to 
1941, respondent Anaconda (International) sold from 3 percent to 
4 percent of the white lead-in-oil and from 10 percent to 19 percent of 
the dry white lead, basic carbonate, sold in the country. Its per- 
centage of the national sales of white lead-in-oil and dry white lead, 
basic carbonate, combined, was 6.6 percent in 1938 and 8.8 percent 
in 1941. Neither respondent Anaconda nor any of its subsidiaries 
has ever produced red lead or litharge. 

The principal officers of respondents Anaconda and International 
have always been the same, and it is apparent from the record that 
respondent International and the former Anaconda Lead Products 
Company were in fact mere operating divisions of respondent Ana- 
conda, with no substantial separate identity of their own. All of the 
acts of respondent International, of Anaconda Lead Products Com- 
pany, and of Anaconda Sales Company referred to in these findings 
were for and in behalf of respondent Anaconda, and such acts will 
hereafter be treated as the acts of respondent Anaconda. 
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Respondent Anaconda (International) ceased the manufacture and 
sale of white lead, both dry and in oil, in July or August 1946, but it 
still produces lead ores and refined metallic lead. 

(d) Respondent The Sherwin-Williams Company, hereinafter 
sometimes referred to as “Sherwin-Williams,” is an Ohio corporation, 
with its principal office located at 101 Prospect Avenue, N. W., Cleve- 
land, Ohio. This respondent operates a factory producing white lead, 
red lead and litharge in the metropolitan area of Chicago, Illinois, 
and is one of the largest, if not the largest, manufacturers and sellers 
of mixed paints and related items in the United States, operating 
numerous paint producing plants and warehouses throughout the 
country. Respondent Sherwin-Williams operates more than two hun- 
dred retail stores located throughout the country selling mixed paints, 
lead pigments and related items to consumers and the general public. 

A substantial portion of the lead pigments produced by Sherwin- 
Williams is used by it directly in the manufacture of paint and related 
products, and the remainder of its production is sold and shipped to 
others. This respondent is not engaged in the sale of red lead or 
litharge to the battery manufacturing industry, but it is engaged in 
the sale of such products to paint manufacturers and other users. 
-Sherwin- Williams is also a producer of a number of pigments said to 
be in competition with lead pigments, including lithopone. 

(e) Respondent The Glidden Company, hereinafter sometimes re- 
ferred to as “Glidden,” is an Ohio corporation, with its principal 
offices in the Union Commerce Building, Cleveland, Ohio. This re- 
spondent operates a white lead producing plant in Scranton, Penn- 
sylvania, and a lead refining and red lead and litharge producing plant 
in Hammond, Indiana, in the Chicago, Illinois, switching area. Like 
Sherwin-Williams, respondent Glidden is a large producer and seller 
of mixed paints and related items and operates some thirty retail 
stores selling mixed paint, lead pigments and related products directly 
to consumers and the general public. From 1932 to 1943, it accounted 
for from 2 percent to 9 percent of the national sales of white lead-in- 
oil, from 8 percent to 18 percent of the sales of dry white lead, basic 
carbonate, and from 4 percent to 8 percent of the red lead and litharge 
sales in the country. Glidden’s white lead producing plant was for- 
merly operated by the Euston Lead Company, now a division of 
Glidden, and was acquired by Glidden in 1925; and its red lead and 
litharge producing plant was formerly operated by Metals Refining 
Company, now also a division of Glidden, and was acquired by Glidden 
in 1929. Respondent Glidden probably is the largest domestic pro- 
ducer in the United States of lithopone. 
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(7) Other organizations to which references will be made in these 
findings which are not respondents herein are Lead Industries Asso- 
ciation and American Smelting and Refining Company. 

Lead Industries Association is a voluntary unincorporated trade 
association organized in 1928 to serve the interests of those who mine, 
smelt, refine and manufacture lead and lead products, including lead 
pigments. It is composed of a mining division, a smelting and refin- 
ing division, a lead pigments division and a metallic lead products 
division. During and preceding the period of the National Recovery 
Administration, the lead pigments division of the association was 
further separated into a white lead-in-oil committee and a dry prod- 
ucts committee, the latter being further divided into an oxide com- 
mittee and a dry white lead committee. Members of the Lead Indus- 
tries Association comprise practically the entire lead mining, smelting 
and refining industry of the United States, as well as most of the 
industries using lead as a basic raw material, including manufacturers 
of lead pigments, lead sheets, pipe, shot, solder and related items. 

American Smelting and Refining Company is a corporation, with 
its principal office and place of business located in New York, New 
York. This company, hereinafter sometimes referred to as “A. S. 
& R.,” is the world’s largest smelter and refiner of lead, producing 
between 30 percent and 40 percent of the entire world’s supply of 
refined lead and accounting for more than half of the domestic sup- 
ply. A.S.&R. operates lead smelters at East Helena, Montana, Selby 
(San Francisco), California, El Paso, Texas, Leadville, Colorado, 
Murray, Utah and East St. Louis, Illinois, which process ores and con- 
centrates from four hundred to five hundred lead mines. This com- 
pany purchases from the mines 80 percent to 90 percent of the lead 
ore which it processes and most of its ore of United States origin is 
so purchased. It publishes daily the prices at which it buys lead ore 
and the prices at which it sells pig lead on the same day. The posi- 
tion of A. S. & R. in the domestic lead market is demonstrated by the 
fact that the respondents herein agreed to use its daily quotations 
of lead prices as the basis for quoting spot carload prices on red lead 
and litharge. 

Par. 2. Each of the respondents named in subparagraphs (a) to 
(e), inclusive, of Paragraph One is now and for many years: last 
past has been engaged in commerce, as “commerce” is defined in the 
Federal Trade Commission Act and in the Clayton Act, selling and 
shipping lead pigments manufactured at the various producing points 
hereinabove set forth to customers located in States of the United 
States other than the States of production (except that respondents 
Anaconda and International have not been engaged in the lead pig- 
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ments business since the fall of 1946). Each of said respondents 
seeks to enjoy and does enjoy national distribution of lead pigments 
and other products manufactured by it, except that respondents Eagle- 
Picher and Anaconda do only a limited amount of business on the 
Pacific Coast and in the states west of the Rocky Mountains and 
except that respondent Sherwin-Williams does not sell dry red lead 
or litharge on the Pacific Coast. 

Together the respondents account for practically the entire produc- 
tion of lead pigments in the country, there being only a few small pro- 
ducers of such products for sale in commerce in the United States 
other than said respondents. It is to these respondents that purchasers 
and consumers throughout the country must look for their supplies of 
lead pigments, and the respondents have the power to and do control 
the supply of lead pigments available for shipment in commerce. The 
respondents also account for a substantial portion of the national pro- 
duction of and trade in commerce in a number of competing products, 
including lithopone, zine oxide and titanium, used as pigments in 
mixed paints and for other similar purposes. 

Par. 3. The term “lead pigments” as used in these findings includes 
all of the various carbonates and sulphates of lead, and oxides, herein- 
after more particularly described, whether or not such products are 
actually used as pigments. 

(a) Dry white lead, basic carbonate, is a fine white powder produced 
from metallic lead, used extensively as a pigment in paints and pro- 
tective coverings as well as in the manufacture of ceramics, putty and 
other products. It is sold principally to paint and ceramic manu- 
facturers for use by them as a raw material in further manufacturing 
processes, and as so sold is customarily packaged in 600-pound 
containers. 

(6) Dry white lead, basic sulphate, is a white pigment similar in 
appearance to dry white lead, basic carbonate, which may be produced 
either by processing metallic lead or by fuming lead concentrates 
without reducing the basic raw material to metallic lead. It is mar- 
keted in bags of fifty pounds or steel containers of from four hundred 
and twenty-five to six hundred and twenty-five pounds, and is used 
extensively either alone or as combined with zinc oxide to form leaded 
zinc oxide in the manufacture of mixed paints. 

(c) White lead-in-oil is the term customarily used to refer to white 
lead, basic carbonate, with linseed oil added to form a paste. It is sold 
principally to dealers for resale to painters and members of the gen- 
eral public, and its primary ultimate use, after being mixed with 
additional oil, mineral spirits and dryers, is as an exterior house paint. 
White lead-in-oil, when so mixed, is now and for many years has been 
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fmown in the trade and by consumers as a protective covering of the 
finest quality for houses and other wooden structures. 

(d) Litharge is a sub-oxide of lead having the approximate chem- 
ical formula PbO, which is produced by heating metallic lead in the 
presence of air in a furnace. There are many different grades and 
types of litharges, depending upon the use for which they are manu- 
factured. Litharge is used in the manufacture of paints and varnishes, 
m the “sweetening” of gasoline by the petroleum refining industry, 
and in the production of agricultural insecticides. The largest use of 
fitharge is in the manufacture of electric storage batteries where it is 
the basic raw material for both the negative and positive battery 
plates. The litharges sold to the battery manufacturing industry by 
the respondents (except for the respondent Anaconda (International) , 
who has never sold litharges, and the respondent Sherwin-Williams, 
who sells no litharge to battery manufacturers) are sometimes referred 
to in the trade and by the respondents as oxides of lead. Litharge is 
customarily sold to industrial consumers in containers of six hundred 
pounds. 

(e) Red lead, having the approximate chemical formula Pb;O,, is 
produced by a further heating and oxidation of litharge, and is manu- 
factured in several grades and qualities, depending upon the extent to 
which the roasting and refining processes are carried. Red lead is 
now and for many years has been regarded as the finest pigment for 
metal protective paint and is used to a large extent as a pigment in 
the paint manufacturing industry. It is also used extensively in the 
manufacture of electric storage batteries, in producing agricultural 
insecticides, and in petroleum refining. Red lead is also mixed with 
linseed oil to form a paste known as red lead-in-oil which is sold 
largely to dealers for resale to painters and consumers for use directly 
as a paint after the addition of oils and dryers. 

(f) A number of other miscellaneous products are likewise known 
to the industry as lead pigments, including blue lead, a form of basic 
sulphate of lead produced by the fuming of lead concentrates; orange 
mineral, a pigment produced by further processing red lead or white 
lead, basic carbonate; and grinders’ lead-in-oil, which is white lead, 
basic carbonate, mixed with linseed oil to form a paste of thinner con- 
sistency than white lead-in-oil, and is ordinarily sold to the paint 
manufacturing industry. 

(g) Pig lead is not a lead pigment, but is the term used to describe 
metallic lead which is customarily marketed in the form of pigs or 
bars containing approximately ninety pounds each. It is the basic 
raw material from which lead pigments are manufactured, except 
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that some basic sulphates and litharges are produced from fuming lead 
concentrates. Except as to respondent Anaconda, whose supplies of 
lead were derived from its own smelters and refineries, all of the re- 
spondents herein during all of the time covered by these findings have 
purchased the major part of their requirements of pig lead on the open 
market. It appears, however, that during the period from 1930 to the 
date of the hearings in this proceeding respondent Eagle-Picher at 
various times produced as much as 6624 percent and as little as 10 per- 
cent or 15 percent of its own requirements of lead. 

Par. 4. (a) Respondent National Lead Company was formed on or 
about December 8, 1891, by the acquisition of the physical properties 
and stock ownership of Cornell Lead Company, of Buffalo, New 
York, The National Lead & Oil Company, of New York, New 
York, Atlantic White Lead & Linseed Oil Company, of New 
York, New York, Salem Lead Company, of Salem, Massachu- 
setts, The J. H. Morley Lead Company, of Cleveland, Ohio, The 
Eckstein White Lead Company, of Cincinnati, Ohio, Anchor White 
Lead Company, of Cincinnati, Ohio, Maryland White Lead Com- 
pany, of Baltimore, Maryland, American White Lead Company, 
of Louisville, Kentucky, Kentucky Lead and Oil Company, of 
Louisville, Kentucky, Southern White Lead Company, of Chicago, 
Illinois, D. B. Shipman White Lead Works, of Chicago, [linois, 
Southern White Lead Company, of St. Louis, Missouri, St. Louis Lead 
and Oil Company, of St. Louis, Missouri, Collier White Lead and Oil 
Company, of St. Louis, Missouri, and Red Seal Castor Oil Company, 
of St. Louis, Missouri, all of which companies were previously en- 
gaged in the manufacture and in the sale and distribution of white 
lead, linseed oil and kindred products, and the stock ownership of 
which had been in or controlled by the National Lead Trust. In ad- 
dition and at the same time National Lead Company acquired con- 
trolling stock interests in St. Louis and Zocatecas Ore Company, St. 
Louis Smelting and Refining Company, Western White Lead Com- 
pany, John T. Lewis & Bros. Company, Beymer Bauman Lead Com- 
pany, Fahnstock White Lead Company, Pennsylvania White Lead 
Company, Armstrong-McKelvy Lead & Oil Company, Davis-Cham- 
bers Lead Company, The American Oxide Company, Union White 
Lead Manufacturing Company, Brooklyn White Lead Company, 
Bradley White Lead Company, Lenox Smelting Company, Jewett 
White Lead Company, Ulster Lead Company, and Rio Grande Smelt- 
ing Company. 

In February 1906, respondent National acquired all of the stock of 
United Lead Company, which company had been organized in 1903 by 
Messrs. Grant Hugh Brown, Daniel Guggenheim and Thomas Fortune 
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Ryan, and which had acquired thirteen other companies controlling 
many of the principal lead alloy factories and lead works of the United 
States, including the American Shot and Lead Company, which was 
itself a consolidation of the principal shot towers of the country. 
Most of the concerns so acquired by National through the purchase 
of United had been previously offered to National by Messrs. Guggen- 
heim, Ryan and H. H. Rogers, the first named individuals being direc- 
tors of American Smelting and Refining Company. At this time and 
until 1911, American Smelting and Refining Company was repre- 
sented on respondent National’s Board of Directors by Daniel Guggen- 
heim, Murray Guggenheim and Edward Brush, who were also 
directors of American Smelting and Refining Company. In March 
1906, National acquired all of the stock of Carter White Lead Com- 
pany, which had properties in Chicago, [linois, and Omaha, Nebraska, 
and in July 1912, it acquired all of the stock of Matheson Lead Com- 
pany. In 1915, the River Smelting and Refining Company was organ- 
ized jointly by National and Stone & Webster. In 1916, National 
acquired all of the stock of Bass-Hueter Paint Company; in January 
1919, it acquired the properties and assets of Hirst & Begley Company ; 
and sometime between 1931 and 1933, it acquired the properties of the 
Evans Lead Company, a concern producing red lead and litharge in 
Charleston, West Virginia. In the 1930’s, also, respondent National 
acquired the properties of Wetherill & Bros., producing lead pigments 
in Philadelphia, Pennsylvania. 

Prior to these several acquisitions by National Lead Company there 
were in the United States eighteen or twenty producers of white lead 
who were selling their products in the various localities where they 
could operate economically. National closed many of these plants, 
amalgamated others and enlarged a number of the existing plants. 
The names of some of the acquired properties were retained and the 
properties were thereafter operated by National as branches. 

(6) By 1930, National Lead Company had become a predominant. 
factor in the lead pigments industry. ‘There is evidence that at about 
this time National sought to further enhance its position in the indus- 
try by the acquisition of the assets and properties of its largest com- 
petitor, respondent Eagle-Picher. It was shown that beginning in 
July of 1930 and continuing from time to time through June 13, 1932, 
respondent National bought in the name of E. J. Cornish, Chairman 
of the Board of Directors of National Lead Company, 44,900 shares 
of the common stock of respondent Eagle-Picher, and that in 1931 
National made an unsuccessful attempt to purchase the entire assets 
and good will of The Eagle-Picher Company. It was not shown that 
National ever actually controlled respondent Eagle-Picher or that it 
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was ever represented on the latter’s Board of Directors, but there is 
evidence that as late as 1935 Mr. Cornish and F. M. Carter, then presi- 
dent of National, were seeking to secure for National a controlling 
stock interest in respondent Eagle-Picher. There is further evidence 
of close relations between these two respondents, particularly during 
the period from 1931 to 1941. In 1937, for example, Eagle-Picher’s 
executive vice president, Mr. W. R. Dice, discussed policies with 
Messrs. Wilson and Martino, National officials, at a club luncheon to 
which Mr. F. E. Wormser, secretary of the Lead Industries Associa- 
tion, had invited him. The record further shows that Eagle-Picher’s 
files contained National’s price changes on the Pacific Coast and that 
in 1940, Eagle-Picher submitted labels, prices, and descriptions of its 
new white lead paint to National and referred to a previous conversa- 
tion over the telephone about this matter. This was followed by a 
luncheon between the interested parties. At one time Eagle-Picher’s 
chief chemist, Mr. Frank L. Chinery, wrote to Mr. Rose of National 
suggesting an increase in Federal specifications of the nonvolatile 
content of flatting oil to 12 percent “in order to make it harder on the 
chiselers and others who go out and get flatting oil business on bids 
based upon specifications” (Comm. Ex. 691), and in 1941, National 
wired Eagle-Picher its Manila prices for white lead-in-oil and red 
lead as follows: 

Effective immediately prices Manila white lead-in-oil and red lead dry in 
twenty-five pounds increased half cent now ten and a half cents C1F terms net 
60 days. (Comm. Ex. 701). 

Various other instances of similar cooperation between these two com- 
petitors were shown to have occurred. 

(ce) In February 1906, at the time National Lead Company acquired 
the stock of United Lead Company, respondent National entered into 
a contract with American Smelting and Refining Company under the 
terms of which A. S. & R. was to sell and National was to buy (a) all 
of the latter’s requirements of corroding pig lead (a very pure form of 
lead) except so much as National’s plant located at Collinsville, [h- 
nois, supplied, not exceeding 30,000 tons per year, and (b) 85 percent 
of all of its pig lead requirements, exclusive of corroding lead, less so 
much chemical] lead of other brands as might be demanded by its trade. 
A. S. & R. was to furnish these requirements up to 85 percent of its 
production from domestic ores of all kinds of pig lead, excluding the 
production of the Selby Company. If National’s Collinsville smelt- 
ing plant (formerly belonging to the St. Louis Smelting and Refining 
Company) produced more than the stipulated 30,000 tons per year, 
National was to sell the surplus to A. S. & R. at 5 percent less than:the 
latter’s prevailing price. For common pig lead, the price to be paid 
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by National under this contract was to be the average of A. S. & R.’s 
lowest daily schedule of prices for the respective qualities and brands 
specified in National’s orders for the calendar month preceding the 
month of shipment for fifty tons or more, on 30-day delivery, at St. 
Louis and New York City, respectively, provided that if this price was 
more than 1.075 cents per pound above the average daily spot quota- 
tions for soft Spanish lead on the London Metal Exchange for the 
month in which shipment was made, then the price was to be adjusted 
to the said London average, plus the differential of 7.075 cents, which 
differential was based on the prevailing tariff. The price for cor- 
roding pig lead was to be $2 per ton in excess of the price for common 
pig lead (Comm. Ex. 98-A—G, inc.). The significance of this con- 
tract in relation to the future prices of white lead in the industry is 
shown by stipulation entered into by and between counsel that “the — 
cost of its (National’s) inventories of corroding quality pig lead and 
of the lead content of white lead in process and in finished stock is the 
most important single factor in its (National’s) determination and 
fixing of its price for white lead since pig lead is the principal ma- 
terial used in the manufacture of white lead” (Tr. 20). 

Concurrently with the acquisition of the stock of United Lead Com- 
pany by National Lead Company and with the execution of the fore- 
going contract between respondent National and American Smelting 
and Refining Company, American Smelting and Refining Company 
entered into a contract with Hoyt Metal Company, a constituent com- 
pany of National, under which Hoyt was to purchase and A. S. & R. 
was to sell for a period of fifteen years all of the latter’s domestic out- 
put of antimonial lead. This contract contemplated deliveries of not 
more than eight hundred tons of antimonial lead per month, and the 
price to be paid by Hoyt for lead shipped to it each month was to be 
the average daily price of common desilvered lead as quoted in said 
month by A. S. & R. for lots of fifty tons or more for delivery in St. 
Louis and New York City, respectively, within thirty days, with the 
same provision for adjustment with the London Metal Exchange quo- 
tations as that contained in the A. 8S. & R.-National contract with re- 
spect to common pig lead (Comm. Ex. 94~C—G, inc.). 

The contract between National and A. S. & R. expired in 1921, 
whereupon the companies signed a contract of mutual release and 
made further arrangements whereby National thereafter purchased 
pig lead from A. S. & R. and from others on short-term contracts at 
a spot price or at an average monthly price based on A. S. & R.’s daily 
quotations. As stated by the former head of American Smelting and 
Refining Company, the reason given by National’s president for not 
continuing the 1906 contract was that one company (A. S. & R.) 
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had more lead to sell than any other in the United States and the other 
company (National) was the largest consumer of lead in the United 
States, and “there isn’t enough lead to supply the National Lead’s 
demands unless we (National) buy from the A. S. & R. and there 
aren’t enough consumers to use all of the A. S. & R. production unless 
the National Lead takes some of it,” and, further, that “We, the Na- 
tional Lead, do not want to be bound by a certain amount from you 
(A. S. & R.)—that handicaps our ability to buy perhaps at the lowest 
price, which is our ultimate objective, and on that account we feel 
that it is wiser for us not to be bound to take any specific amount” 
(Tr. 4084). 

(d) On February 3, 1938, respondent National Lead Company 
entered into a contract with E. I. du Pont de Nemours & Co., Inc., 
concerning the manufacture and packaging of white lead-in-oil by 
National for Du Pont, which contract was similar to one which had 
been in effect between the parties since 1924. The principal differ- 
- ence was that the payments to National by Du Pont were to be in- 
creased over those which would have been made under the 1924 con- 
tract by not more than $25,000 per year. Under the terms of the new 
contract Du Pont was to furnish National corroding pig lead, linseed 
oil and turpentine which National was to convert into white lead-in- 
oil to the amount of Du Pont’s total requirements and package and 
ship the same to Du Pont’s order at a stated charge for processing, 
packaging and shipping, with certain variations between different 
size packages. The raw material was furnished by Du Pont and the 
lead-in-oil belonged to it for sale or use, subject to payment of the 
aforesaid processing and shipping charges (Comm. Ex. 797-C and 
D). The contract contained no provision for the observance by 

Du Pont of prices charged by National or others for lead-in-oil, nor 
is there direct evidence of any express agreement between the parties 
to that effect. It is shown, however, that Du Pont based its calcula- 
tions of the amounts to be paid under the new contract on National’s 
card prices for lead-in-oil and subsequently requested National to 
furnish its card prices and changes to Du Pont’s branches (Comm. 
Ex. 533). Thereafter, Du Pont requested a periodical letter from 
National “covering the price to be in effect for the quarter” (Comm. 
Ex. 534), and such a letter from National to Du Pont, dated Septem- 
ber 18, 1940, is in evidence as Commission’s Exhibit 535. Moreover, 
a subsequent change in discount terms announced by Du Pont met 
the full approval of Mr. Harold Rowe, one of National’s vice presi- 
«dents, who wrote National’s Chicago branch about it and suggested 
that “Perhaps others in the industry will follow this good exam- 
ple * * *” (Comm. Ex. 538). National represented Du Pont in dis- 
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cussions concerning a proposed supplemental code for the load pig- 
ments division of the lead industry under the N. R. A., hereinafter 
discussed in more detail, and Du Pont was shown to have been “willing 
to go along with anything which was agreeable to the others” of the 
Lead Industries Association to which Du Pont did not belong (Comm. 
Ex. 506-D). 

Par. 5. As a direct result of the acquisitions hereinabove described, 
culminating in the disappearance from the field of some fifty competi- 
tors in the period from 1891 to 1935, respondent National Lead Com- 
pany acquired a predominant position in the lead pigments industry, 
and as a result of its close cooperation with respondent Eagle-Picher 
and its contracts with American Smelting and Refining Company Na- 
tional’s dominant power was materially increased. The record shows 
that by 1988 National and Eagle-Picher had obtained more than 68 
percent of the white lead, dry and in oil, business (not including basic 
sulphate of lead) and more than 50 percent of the oxide business, in 
the United States. The consumption of pig lead by these two respond- 
ents was approximately 50 percent of the total produced and sold for 
the manufacture of lead pigments in the country. And the price of 
lead pigments announced and maintained by National and Eagle- 
Picher as a consequence of their dominating positions had the effect 
of placing a ceiling on prices which their smaller competitors could 
charge and of making profit margins sufficiently narrow to induce 
these competitors to sell at the highest prices they could get. Under its 
contract with American Smelting and Refining Company, National 
acquired control of 85 percent of A. S. & R.’s domestic production 
of pig lead and restricted its own use of pig lead produced by its 
subsidiary, the St. Louis Smelting & Refining Company, to 30,000 
tons per year, thus limiting the competition with A. S. & R. from 
this plant. Under the same contract A. S. & R. secured 85 percent 
of National’s consumption of common pig lead and all of its require- 
ments of corroding pig lead, less so much chemical lead of other brands 
as National might require, and under the contract between A. S. & R. 
and Hoyt, National acquired control over all of A. S. & R.’s output 
of antimonial lead; and as a result of both of the contracts A. S. & R. 
thereafter refrained from taking any further interest in the manu- 
facture of lead pigments. These arrangements contracted the supply 
of pig lead subject to bids and daily market fluctuations by more than 
32 percent of the domestic production. They fixed a monthly average 
which tended to prevent quantity sales of pig lead on a price rise and, 
consequently, tended to reduce returns to miners of lead ores. On the 
other hand, the arrangements, through a substantial contraction of 
supply, confined the price on a major part of the United States con- 
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sumption of pig lead to an average monthly price and thus prevented 
the basing of prices on daily market fluctuations and restricted oppo- 
tunities of buying pig lead at lower prices. These effects on prices 
of pig lead were obviously trade restraining and monopolistic. Na- 
tional’s arrangements since 1921, when its 1906 contract with A.S.& R. 
expired, have been through short-period contracts which have had the 
same effect as the original contract. 

In the light of the circumstances, the’ Commission is of the opinion, 
and finds, that the purpose and effect of National’s acquisitions and of 
its arrangements and cooperation with American Smelting and Re- 
fining Company and with respondent Eagle-Picher was to substan- 
tially control the lead pigments industry and to regulate prices of pig 
lead and lead pigments; and that the purpose and effect of its rela- 
tions with duPont was to establish an understanding that the latter 
would not deviate from National’s prices in the sale of white lead- 
in-oil and would cooperate with National to maintain price uniformity 
in the sale of this product, which National processed for it under 
contract. 

Par. 6. (a) By 1933 there were still in operation in the United 
State less than a dozen white lead producing plants. At that time 
there remained plants in San Francisco, operated by respondent 
National and W. P. Fuller & Son, an independent; in Chicago, op- 
erated by National and respondent Sherwin-Williams; in East 
Chicago, Indiana, operated by respondent Anaconda’s subsidiary, 
respondent International Smelting and Refining Company; in Perth 
Amboy, New Jersey, St. Louis and Philadelphia, all operated by 
National; in Scranton, Pennsylvania, operated by respondent Glid- 
den; and in Cincinnati, operated by respondent Eagle-Picher. In 
1933 there remained plants producing red lead or litharge for sale 
in commerce in Chicago, operated by National, Glidden, and Ham- 
mond Lead Products Company (former proprietors of Metals Re- 
fining Company, acquired by Glidden in 1929) ; in St. Louis, operated 
by National; in Joplin, Missouri, operated by Eagle-Picher; in 
Brooklyn, operated by National; in Newark, New Jersey, operated 
by Eagle-Picher; in Philadelphia, operated by National; in Charles- 
ton, West Virginia, operated by National (formerly belonging to 
Evans Lead Company) ; in San Francisco, operated by National and 
W. P. Fuller & Son; and in Los Angeles, operated by Morris P. Kirk 
& Sons, a subsidiary of National. 

(6) Although the number of lead pigment producing plants had 
been reduced materially by 1933, it does appear that up to that time 
the industry had retained some vestiges of localized pricing of lead 
pigments. With respect to white lead-in-oil and other lead pigments 
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packaged in steel kegs containing one hundred pounds or less, a sys- 
tem of differential or warehouse points was commonly employed. 
Commission’s Exhibit 659-C to P, inclusive, is a list of the delivery 
and equalization points of the Atlantic, Boston, Buffalo, Chicago, 
Cincinnati, Cleveland, Pittsburgh, Philadelphia and St. Louis 
branches of National Lead Company. The sheets comprising this 
list are dated as far back as December 30, 1920, but the notations 
thereon indicate that they were revised up to as late as March 30, 
1933. They show five hundred and eighty-nine different towns and 
localities located in forty different states as free delivery or equaliza- 
tion points. To the points marked either “D” or “E” lead pigments 
were quoted at the base price, with the addition of whatever freight 
differential in fractional cents per pound appears opposite each point 
on the list. To all other towns and localities, excepting those otherwise 
designated, freight was equalized with the nearest equalization point, 
marked on the list with an “E”. ‘Thus, on Commission’s Exhibit 
659-O there appears only one town each in the States of Alabama, 
Arkansas, Kentucky and Louisiana. In quoting to a customer in 
Alabama, for example, one-quarter of a cent per pound was first added 
to the base quotation and then the freight was calculated to the cus- 
tomer’s destination. In the event the rate to the destination was more 
than the freight rate to Mobile, the equalization point, the additional 
sum by which the freight rate was more than the rate to Mobile was 
added to the delivery price. 

It is readily apparent that this method of quoting prices, requiring 
knowledge of all of the different free delivery and equalization points 
in the country and of the additions applicable to each of them, together 
with the freight rates to the points and to all of the other cities and 
towns not listed as delivery or equalization points for purposes of the 
freight equalization calculation, was a highly complicated method in 
which a seller could never be sure in advance of what his competitor 
was quoting unless he had advance knowledge of his competitor’s listed 
points and of the freight rates used in making his calculations. 

(c) Up to 1983, there were also prevalent in the industry other 
practices which naturally affected the cost of lead pigments to pur- 
chasers. At times, for instance, dry white lead was sold on differential 
contracts under which prices were quoted at fixed differentials over 
the prevailing market price of pig lead, the basic raw material. 
Guarantees were also customarily entered into by the sellers, protect- 
ing purchasers over quarterly periods against declines in prices, not 
only as to the dry pigments sold in barrels and drums but, also, as to 
white lead-in-oil and the so-called keg products. With respect to 
oxides, red lead and litharge, differential contracts had been employed 
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for several years covering sales to both carload and less-than-carload 
purchasers. The differentials to carload purchasers of these products 
had been in the range of $1.50 and $2.50 per hundred pounds, respec- 
tively, over the price of pig lead, but apparently there had been no 
common understanding in the industry as to’ which quoted price of 
pig lead was to be used, and the differentials were not uniformly $1.50 
on litharge or $2.50 on red lead of standard grades. As nearly as can 
be determined from the fragmentary documents on this subject and 
the imperfect recollections of witnesses who testified on former prac- 
tices in the sale of oxides, territorial differentials and zones were not 
employed prior to 1933, and on many transactions freight was charged 
to the customer or paid by him. Prior to 1933, prices on the Pacific 
Coast appear to have been below those in the East. 

With respect to all of the lead pigments, there was before 1933 a 
diversity of practices among the various respondents as to the time 
within which orders might be accepted for shipment at the old price 
following an advance in price and as to datings of invoices, giving pur- 
chasers the benefit of such old price. As regards dry white lead, there 
was no provision for quantity discounts; nor was there a higher differ- 
ential for the Pacific Coast. 

(d) Such was the general condition with respect to prices and terms 
and conditions of sale of lead pigments in the industry at the time 
the respondents began meeting together in 1933 for the ostensible pur- 
pose of considering the drafting of a supplemental code of fair com- 
petition for the lead pigments industry. ; 

Par. 7. (a) The respondents in this proceeding, with the excep- 
tion of respondents Anaconda and International, and a number of 
other companies, including mining companies, segs refiners and 
manufacturers of lead products generally, have been members of the 
Lead Industries Association since its organization in 1928. Inter- 
national Smelting Company, the predecessor of respondent Interna- 
tional Smelting and Refining Company, became a member in 1929. 
The Lead Pigments Division of the Lead Industries Association, com- 
posed of the manufacturers of lead pigments, including the respond- 
ents, was the medium through which the discussions and group actions 
which were destined to revolutionize the pricing practices and 
methods of the respondents took place. 

(6) The chairman of the Lead Pigments Division of the Associa- 
tion was Mr. F. M. Carter, president of respondent National Lead 
Company. The Chairman of the White Lead-in-Oil Committee of 
this division was at first Mr. Willard E. Maston, vice president of 
respondent Eagle-Picher, and later Mr. Carter. The chairman of the 
Dry Products Committee of the Lead Pigments Division was also 
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Mr. Carter, president of respondent National. In later meetings the 
Dry Products Committee apparently was further subdivided into a 
Lead Oxide Committee, which represented the red lead and litharge 
producers as distinguished from the white lead producers, and its 
chairman was Mr. Harold Rowe, then assistant to the president of 
respondent National Lead Company. In any event, the Lead Pig- 
ments Division of the Lead Industries Association and its various 
subdivisions all constituted practically the same group, respondent 
National being represented primarily by its president, F. M. Carter, 
and the assistant to its president, Harold Rowe; respondent Kagle- 
Picher, by Messrs. Bendelari, its president, and Roosevelt and Mas- 
ton, its vice presidents; respondent Glidden, by its vice president, 
Paul E. Sprague; respondent Sherwin-Williams, by its vice president, 
S. B. Coolidge, Jr.; and Anaconda Lead Products Company, a sub- 
sidiary of respondent Anaconda Copper Mining Company, by its sales 
manager, F. O. Case. The participation of these representatives in 
various meetings is vividly shown by the minutes appearing in the 
record, and it is clear that all of the respondents (respondent Ana- 
conda, by its subsidiaries) participated actively in the entire series 
of meetings hereinafter referred to, although one or more of the rep- 
resentatives may not have attended any one particular meeting. 
In connection with the activities of the association during the N. R. A. 
period, Mr. F. E. Wormser, secretary of the association, acted as sec- 
retary to the Code Authority and of the Committees and received 
reports and otherwise functioned as association representative. 

Par. 8. For the purpose of drafting a supplemental code of fair 
competition for the lead pigments division of the lead industry under 
the National Industrial Recovery Act, the White Lead-in-Oil Com- 
mittee and the Dry Products Committee of the Lead Pigments Divi- 
sion of the Lead Industries Association met on various occasions 
between July 1933 and January 1934. A great many topics were dis- 
cussed at those meetings, including terms and conditions of sale of lead 
pigments, the agency or consignment method of selling white lead- 
in-oil, freight and zoning problems, and others. 

(a) At meetings held on July 19 and July 20, 1933, a draft of 2 
supplemental code had been prepared, but the minutes of those meet- 
ings show that so many questions regarding trade practices were 
raised that it was agreed the committee should meet again on August 
8 for further discussions. As disclosed by the minutes of its meeting 
held on August 8, the Dry Products Committee, presided over by Mr. 
Harold Rowe, adopted, among others, the following rules and took 
the following action applicable? to lead oxides: 
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1. Red lead over 90 percent true red lead shall be sold at the following pre- 
miums over grades with lower true red lead content : 


90 percent to 98 percent true red lead_____________--________ $0.25 per ewt. 
98 percent and over true. red. lead__._-_.. 2292 .50 per cwt. 


2. Only two grades of guaranteed red lead shall be sold; i. e., grinder’s red lead 
guaranteed 95 percent and red lead guaranteed 98 percent. Under 95 percent 
red lead may be labeled as desired. 

3. Price shall be a differential over the lead market in effect on (a) the date 
sale is made, or (b) some future date, or (c) the average during some future 
period, the basis to govern to be specified at the time each sale is made. 

4. American Smelting & Refining Company’s official price shall govern all 
spot sales, but either the A. S. & R. or Engineering and Mining Journal price 
may be used for average price contracts. The metal basis for spot orders on any 
day shall be the A. S. & R. price in effect at the close of business on the previ- 
ous day. 

5. Carload sales shall consist of at least one minimum carlot as defined in 
freight tariffs in effect on date of Sale for freight movements from Member’s 
shipping point to point where Buyer accepts delivery. Trust delivery of car- 
load orders must be completed within three days from start of delivery. 

6. On spot sales delivery or billing shall be complete in 30 days from date of 
sale. Y 

7. As agreed between Member and Buyer, always with reasonable notice to 
Member, and in the case of sales on an average market basis, Member shall re- 
quire Buyer to specify amount to be supplied on said basis prior to the beginning 
of the period whose average governs the price, and such sale is to constitute a 
firm sale. Deferred deliveries to be billed on the basis originally applicable 
to the sale and additional requirements are to take the spot price. 

8. Terms shall be 1 percert for cash not beyond 10 days from date of shipment 
and net cash 30 days from date of shipment. 

9. Delivery place shall be F. O. B. Member’s shipping point. 

10. Freight shali be equalized with the nearest manufacturing point, with 
allowance of actual carload rate up to 40¢ per 100 Ibs., rail tariffs to govern. 

11. Any tax or other governmental charge upon the production and/or sale and/ 
or shipment of products of this Division imposed by the Federal authorities and 
hereafter becoming effective within the life of a sales contract shall be added to 
the price provided in the contract and shall be paid by the buyer. 

12. The price paid for 1. c. 1. shipments shall be a flat price established by the 
seller. 

13. Nothing in any part of the Code shall be deemed to hamper full freedom of 
action of any Member in settling accounts or extending delivery with buyers 
whose credit position may require special action or adjustment. 

14. Maximum allowance to customers using their own carriers shall be the 
regular tariff rate. 

15. No allowance shall be made for warehousing in customer’s warehouses 
unless they are recognized commercial warehouses. 

16. No allowance shall be made for cartage in excess of 10¢ per 100 lbs. 
except in New York metropolitan district and any in excess of this amount 
shall be reported to the Secretary. 

17. No rebate on customers’ stocks shall be allowed on account of price decline. 

18. Options given to bidders on bid business shall be contingent upon award 
of the contract to the bidder. 
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19. On Government bids and on railroad (and industrial) business the follow- 
ing package differentials over 1. c. 1. barrel prices are hereby established : 


100-lb. kegs... 525i aue. See $.50 
50-Ib:_Kkegs__-.. =. == Sas" Bes as $.75 
25-1); KORG” wee ee ee eee 1.00 


Consignment accounts were discussed. The general sense of the meeting was to 
abolish consignment accounts, but the explanation of one member for his use 
of consignments in certain inaccessible localities caused this question to be 
passed over for further consideration. 

There was a difference of opinion as to whether no allowance or a limited 
allowance should be made on returnable packages. 

It was felt that in the case of off-grade material sold as such, a satisfactory 
differential below the standard grades should be developed. 

It was the sense of the meeting that grave danger for the lead oxide business 
existed in the manufacture of the oxides by the users themselves, this being 
particularly true of large battery manufacturers who now are manufacturing 
black oxide for their own use. It was felt that it would be contrary to the spirit 
of the N. R. A. for users of the oxides to install their own oxide manufacturing 
equipment when the capacity of the industry is already in excess of requirements 
and so long as oxides can be purchased at a fair price. Such a procedure could 
not increase employment and would be contrary to the declared purpose of the 
Act “to promote the fullest utilization of the present productive capacity of 
industries.” It was felt that some means of licensing new productive equipment 
might be sought as provided for in the cotton textile and other codes. (Comm. 
Ex. 800-A, B and C.) 


On the following day the Dry Products Committee took up the mat- 
ter of practices to be included in a supplemental code for dry white 
lead, and it was then agreed to adopt as applicable to this product 
items Nos. 9, 11, 14, 15, 16, 17, 18, 19 and 20, as set forth in the minutes 
of the August 8 meeting of the oxide group (Resps.’ Ex. 135-A). 
Meeting again on September 6 and 7, the Dry Products Committee dis- 
cussed the subject of uniform sales contracts specifically designed for 
use in selling dry white lead and red lead and litharge, authorized the 
preparation of contract forms for this purpose, and discussed also 
the possibility of limiting the installation of facilities for the produc- 
tion of red lead and litharge. As to contracts covering the sale of dry 
white lead at a differential over pig lead prices it was agreed that the 
names of customers would be filed with the association (Comm. Ex. 
801; Resps.’ Ex. 136-B). 

A further meeting of the Dry Products Committee was held on Oc- 
tober 27, 1933, at which the third draft of a supplemental code was 
discussed and agreed upon. The following appears in the minutes of 
that meeting: 


After much study and discussion outlines setting forth Uniform Bases for the 
Sale of Lead Oxides and Dry White Lead in Carlots and Less Than Carload Lots, 


NATIONAL LEAD CO. ET AL. 835 


m 791 Findings 


respectively, were drafted, subject to further study by the members. The sug- 
gested outlines appear on pages appended.’ 

It was agreed, in deference to existing statutes, that no reference to prices 
should appear in the outlines except for the specification that “prices were to 
be agreed upon between buyer and seller.” 

A question arose as to the possibility of adopting the provisions of the Sup- 
plementary Code for the Pigments Division immediately rather than waiting 
for the approval of the President, but as the decision hinged upon the legality 
of the Code provisions, the Secretary was requested to procure a legal opinion 
on the subject, reporting to the Chairman. (Comm. Ex. 504-B) 


Pursuant to the direction contained in these minutes, the secretary 
did consult counsel concerning the subject matter therein referred to, 
and, on October 30, 1933, he wrote to Mr. Carter, president of respond- 
ent National, as follows: 


I called on Mr. Locke this afternoon to obtain his opinion with respect to 
the legality of immediately installing a Uniform Basis of Sale for the Lead 
oxides and Dry Products by agreement among the producers. Mr. Locke read 
the Supplementary Code provisions, Article II, and also the suggested outlines 
of the Uniform Basis for Sale. Although he noted that stipulations as to price 
had been omitted from the outlines, he felt that it might be unsafe to have an 
agreement prior to the approval of our Code as factors other than price in the 
Uniform Sales Contracts might possibly be picked up by the authorities as 
having a bearing on price and hence being in restraint of trade. 

He suggested that the best practical solution for the moment seemed to be 
the adoption of the Uniform Basis of Sale by one or more of the interested 
members, which could be followed voluntarily by the others, without agree- 
ment on the subject but merely because it was individually to their best inter- 
ests to do so. 

I wired you the substance of Mr. Locke’s views for no doubt you will wish to 
discuss the subject further with other members who now happen to be in Chicago. 
(Comm. Ex. 522-B) 


The telegram referred to in this letter reads as follows: 


Locke believes agreement upon suggested uniform basis of sale pending 
approval from Washington to code might place us on uncertain legal ground 
and might be embarrassing later stop He suggests one member use uniform 
basis and other follow voluntarily (Comm. Px. 522-A) 


On November 9, 1933, Mr. Carter wrote to Mr. Paul E. Sprague, vice 
president of Metals Refining Company (owned by respondent Glid- 
den since 1929), sending copies to officials of respondents Eagle- 
Picher, International and Sherwin-Williams, concerning this subject, 
as follows: 

While legal counsel did not give Mr. Wormser a go ahead signal on the question 
as to whether the adoption of a uniform sales contract would be in strict con- 
formity with the Sherman Act, it is our own conclusion that the common use of 
a contract which sets forth general terms, specifices grades, etc., but is entirely 


free from any price agreement would not be subject to criticism or involve us 
in trouble with the Sherman Act, or similar legislation. (Comm. Ex. 523) 


836 FEDERAL TRADE COMMISSION DECISIONS 
Findings 49 ¥.T.C. 


On the next day Mr. Carter wrote to Mr. W. P. Fuller, Jr., presi- 
dent of W. P. Fuller & Son, in San Francisco, to the same effect, in- 
cluding in his letter this statement : 


Furthermore, it is believed by all members of the Pigment Section, who were 
present during the discussions, that it is desirable to have the privilege of using 
such uniform sales contract embodied as a feature in the code. (Comm. Ex. 
517-A) 


The Oxide Committee of the Lead Pigments Division met again on 
December 14 and 15 and on December 27 and 28, 1933. According to 
the minutes of the meetings of December 14 and 15, the following 
action was taken: 


After considerable discussion, it was agreed that ninety day contracts should 
be discontinued because it had become a general practice in the trade not to 
enforce delivery and on that account they were really only options to buy. It 
was decided that an outline for the sale of oxides on the basis of manufacturer’s 
ecard price should be drawn up including certain conditions agreeable to all con- 
cerned. In this connection some of the points considered were: 

(1) Additional price for red leads containing 95, 97, and 98 per cent Pb,O.. 

(2) Protection against decline on orders for shipment within thirty days. 

(83) Allowance for deliveries to one destination in 5-ton and in 20-ton lots. 

It was the opinion of all present that the practice of selling oxides at a dif- 
ferential over pig lead had spread to such an extent that it had become one of 
the most serious abuses in the trade. It was voted to have presented at the next 
meeting a basis for sale at the card price and also one at differentials over lead, 
one of the conditions of the latter to be that spot sales shall be based on pig 
lead at the close of the market on the date they are made. 

Pending the adoption of our code, it was decided that no new commitments 
would be made: 

(1) On card price beyond February 28, 19384. 

(2) On differential basis beyond 60 days. (After January 1, 1934, the limit 
becomes February 28.) (Resps.’ Ex. 137—A and B) 


The minutes of the meetings of December 27 and 28 show the 
following: 


There was further discussion of the advisability of making quarterly cou- 
tracts with small buyers. It was decided that these should be eliminated. The 
basis for sale at card price was submitted and approved in the form attached. 
Consideration was given to the question of establishing zones in the West and 
South where manufacturers would make a uniform addition of their base prices 
to compensate for the high freight rates. It was suggested that all members 
investigate this matter so that action might be taken at the next meeting. 

Regarding the clause in the code covering filing of price schedules, ete., it was 
agreed that exceptions reported to the Secretary should include all details 
and that in re-issuing the information to members of the group he shall give 
only the names of the buyer and the seller. 

A basis for sale at differentials over lead was agreed upon but it was felt 
that there was no need of filing it with the code because all buyers in that 
classification would be considered as exceptions. (Resps.’ Ex. 138—A) 


NATIONAL LEAD CO. BT AL. 837 
791 Findings 


(6) Simultaneously with the meetings of the dry products group 
hereinabove referred to, the White Lead-in-Oil Committee of the Lead 
Pigments Division of the association also held a number of meetings 
at which were discussed industry problems of selling white lead-in-oil 
and other lead pigments in kegs. Among the more important matters 
discussed at the initial meeting of this committee, held on August 9, 
19838, and the actions taken thereon, as reflected by the minutes of that 
meeting, were the following: 


The Agency or Consignment method of marketing White Lead-in-Oil, as now 
being used in a restricted territory, extending from New York City south to and 
including Washington, was thoroughly explained and discussed. At the present 
time the National Lead Co. and the Hagle-Picher Lead Co. are selling almost 
exclusively under this plan, report that jobbers and dealers with hardly a dis- 
senting voice have approved the plan. The Agency plan is not the exclusive type 
designed to give certain rights or privileges, which competitors cannot meet, 
but one under which a Distributor may sell as many brands as he chooses. It 
is expected the two companies now using the Agency plan will extend it over 
a much wider area on or before October first. Under the Agency plan of selling, 
it is evident many of the abuses and non-profit sales among distributors can be 
corrected at the same time it removes the practice of—Price Guarantees, Spring 
Datings, deviation from terms, etc. This method of selling will in the future 
be described as the “Agency Plan.” 

Freight Differentials: There is a lack of just what points in the country take 
on advance differentials over the par list price. It was suggested that a zone 
basis similar to that used by the Linseed Oil group might be worked out and thus 
simplify the arrangement. The Chairman agreed to offer further suggestions 
at the next meeting. 

The West Coast situation was briefly discussed, and it was agreed that the 
Committee should work out some plan for coordinating with this group of manu- 
facturers whereby their territorial conditions as to prices, terms, etc. would not 
be disturbed. It might be necessary to establish a dividing line between East and 
West to avoid confusion. 

The question of open quotations on Government and State business was thor- 
oughly discussed. Any plan to eliminate excessively low bids would be helpful to 
the entire industry. The possibility of apportioning such business was discussed. 
There was a difference of opinion as to the method which might be used—the 
following being suggested : 

Capacity 

Last year’s Government and State business 

Average last three years Government and State business 

Average last ten years Government and State business 


The group was asked to give this further thought. (Comm. Ex. 501—B and C) 


In the meeting of this committee, held on October 28, 1933, the fol- 
lowing occurred : 


The Chairman described the new Agency System which the National Lead 
Company was putting into effect for the sale of its lead-in-oil products, stating 
that it was an adaptation of a method used by General Electric and other com- 
panies and was designed to correct destructive price cutting in the white lead-in- 
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oil business which had seriously affected the marketing of the product. Some 
other members stated they too were planning to use the consignment system. 

Freight and zoning problems were discussed without any understanding or 
agreement being made. (Comm. Hx. 505—A) 


In a letter to the general manager of E. I. duPont de Nemours & 
Co., Inc., dated September 8, 1933 (following a meeting of the commit- 
tee on September 6, the minutes of which contain no reference to the 
agency or zone plans), Mr. Carter, president of respondent National, 
in referring to the fact that National was representing duPont in the 
code discussions, stated as follows: 


The only feature which I expect you will find it difficult to agree with is the 
Agency System for selling white lead, in oil, which we are expected to adopt 
later in the season. It has not been announced nor are we in a position to say 
anything about it, but we discussed it with members of the Pigment Section. 
Under this Agency System, we will follow the plan which we have been testing 
out during the current year in some of the eastern markets. Under this plan, we 
consign a stock to the dealer, and he acts as our agent. It is practically the same 
plan as had been in successful use for many years by the General Electric Co. 
for the sale of Mazda lamps. It permits us to control the resale price, which is 
a feature of vital importance to the corroder selling in markets like the New York 
district, for example; where, under present conditions, prices were absolutely 
demoralized, lead in oil being sold some times below the cost to the dealer. 
(Comm. Ex. 506—-D) 


On September 14, 1933, Mr. Maston, as chairman of the White Lead- 
in-Oil Committee, wrote Mr. Wormser, secretary of the association, and 
representatives of certain of the respondents, enclosing what purported 
to be a zone map and a list of old freight differentials used in marketing 
white lead-in-oil. In this letter Mr. Maston stated: 


The National Lead Company is fully informed of the details, and are gathering 
further data on this important matter. When suggestions come in I shall en- 
deavor to get them in shape so that a final report may be submitted for approval 
of the next group meeting. 

For your information file I am sending you a map and list of freight dif- 
ferential points. (Comm. Hx. 518-B) 


In another letter to the secretary of the association, dated January 
31, 1934, following the last meeting of the White Lead-in-Oil Com- 
mittee during the N. R. A. period, Mr. Maston referred to another zone 
map as follows: 

I am enclosing Zone Map for the White Lead in Oilindustry. I believe you will 
fined it self-explanatory. 

When new points are set up or any suggested change in the differential made 
they can in the future be passed through your office. 

From this map we will eventually build up an official freight arrangement for 
this division of the lead industry. (Comm. Ex. 519-B) 

The secretary of the association acknowledged receipt of this letter 
on February 2, 1934, stating: 
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Thank you for mailing me a copy of the Zone Map for the White Lead-in-Oil 
Industry. (Comm. Bx. 519—A) 

The map referred to in this letter was never produced and apparently 
was no longer in the files of the association, so that it does not appear 
in the record. 

Par. 9. The Code of Fair Competition for the Lead Industry was 
approved on May 24, 1934, and appears in the record as Commission’s 
Exhibit 809. Article VII of this code, dealing with trade practice 
rules for the lead pigments division of the industry, was the final 
product of the meetings of the lead pigments committees of the Lead 
Industries Association above described. Section 1 of this article con- 
tained provisions against misbranding or misrepresentation of lead 
pigments, commercial bribery, inducing a breach or cancellation of 
contract, guaranteeing the life or service of lead pigments, making 
false or derogatory statements regarding competitors, and selling 
lead pigments at a concession or using them to influence the sale of 
other merchandise. Section 2 of Article VII required each member 
of the industry producing lead pigments to file with the Code Au- 
thority a list of prices at which his products would be sold and a 
memorandum of any of his conditions of sale at variance with those 
set forth in Schedule A of the code. Section 3 required that each 
producer of lead pigments submit to the secretary monthly reports 
of production, stocks on hand and total monthly shipments. Sched- 
ule A, attached to the code, contained. three articles—one relating 
to conditions for the sale of lead oxides in lots of less than twenty 
tons, the second relating to conditions for the sale of lead oxides in 
lots of twenty tons or more, and the third relating to conditions for 
the sale of dry white lead, basic carbonate. 

Nowhere in the code, nor in any preliminary draft of a code pro- 
duced at the meetings of any of the committees, is there any reference 
to the use of zones or to territorial differences in the prices of lead 
pigments, or to the use of agency or consignment contracts or arrange- 
ments in the sale of white lead-in-oil. Schedule A did provide that 
in the sale of oxides in carload lots the price should be determined by 
adding a differential to the pig lead price quotations of American 
Smelting and Refining Company, and did set forth differentials be- 
tween the different grades of red lead, but the matter of how prices 
were to be arrived at was for the most part entirely omitted. Fur- 
thermore, the record shows that shortly after the code was approved 
the respondents and other manufacturers of lead pigments requested 
and obtained from the National Recovery Administration an express 
exemption from all of the provisions of Section 2 of Article VII and 
from all of the requirements of Schedule A, so that at no time were 
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prices or variations filed with the secretary of the association and at 
no time were the provisions of Article VII of the code or of Schedule 
A attached to the code in force or effect. 

Par. 10. (a) The evidence in the record discloses that the meet- 
ings and discussions hereinabove referred to, during the period from 
July 1933 to June 1934, resulted in understandings and agreements 
between and among the respondents to do the following specific things 
(except that respondents Anaconda and International did not partic- 
ipate in the agreements concerning red lead and litharge, which prod- 
ucts they did not sell, and except that respondents Glidden and 
Sherwin-Williams did not take part in the agreement to use the 
agency or consignment method of selling white lead-in-oil) : 

(1) To sell white lead-in-oil and other lead pigments packaged in 
kegs or cans of one hundred pounds or less on the basis of flat deliv- 
ond prices to customers within designated zones, with uniform dif- 
ferentials applicable as between such zones, the approximate boun- 
daries of which zones and the differentials applicable thereto are 
shown on the White Lead-in-Oil and Keg Products Zone Map included 
in these findings. 

(3) To sell dry white lead (both basic carbonate and basic sul- 
phate) on the basis of flat delivered price quotations to customers 
within designated zones, with uniform differentials applicable as 
between such zones, the approximate boundaries of which zones and 
the differentials applicable thereto are shown on the Dry White Lead 
Zone Map incuded in these findings. 

(8) To sell red lead and litharge in drums or barrels and in quan- 
tities of less than twenty tons on the basis of flat delivered price quo- 
tations to customs within designated zones, with uniform differentials 
applicable as between such zones, the approximate boundaries of 
which zones and the differentials applicable thereto are shown on the 
Less-Than-Carload Red Lead and Litharge Zone Map included in 
these findings. 

(4) To sell red lead and litharge in drums or barrels and in quan- 
tities of twenty tons or more on the basis of flat delivered price quo- 
tations to customers within designated zones, with uniform differ- 
entials applicable as between such zones, the approximate boundaries 
of which zones and the differentials applicable thereto are shown on 
the Carload Red Lead and Litharge Zone Map included in these 
findings. 

(5) To sell white lead-in-oil on the basis of consignment con- 
tracts or arrangements for the purpose of controlling resale prices 
in the trade and preventing competition between themselves and their 
customers. 
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(6) To sell lead pigments in kegs and cans at uniform differentials 
of twenty-five cents per hundred pounds between keg sizes of twelve 
and one-half, twenty-five, fifty and one hundred pounds. 

(7) To alae uniform dione and terms of sale in transactions 
involving the sale of dry white lead, with a uniform addition to price 
quotations for delivery in lots of less fen twenty tons. 

(8) To quote and sell red lead and litharge in 20-ton meric. 
on the basis of fixed differentials over the price of pig lead as quoted 
by the American Smelting and Refining Company. 

(9) To quote and sell red lead and litharge in quantities of less than 
twenty tons on the basis of price cards distributed to the trade and 
calculated on a fixed differential over pig lead prices. 

(10) To fix arbitrary price differences between carload, five-ton and 
less-than-five-ton purchasers of red lead and litharge in 600-pound 
barrels, by calculating card prices on the basis of fixed differentials 
over the American Smelting and Refining Company’s price of pig lead. 

(11) To refrain from entering into contracts to supply red lead and 
litharge in quantities of less than twenty tons at a stated differential 
over the price of pig lead. 

(12) To eliminate guarantees against declines in price in sales of 
red lead and litharge in less-than-carload lots. 

Two of the practices covered by these agreements and understand- 
ings, namely, the use of the zone delivered pricing system and the. 
agency or consignment method of selling, require further explanation, 
and these explanations are being set forth in the following Paragraphs 
Eleven and Twelve. The other practices embodied in the understand- 
ings are self-explanatory and are sufficiently described in the recita- 
tions hereinafter made concerning their use. 

(6) From the foregoing it is apparent that the discussions between 
the respondents and the agreements for concerted action reached by 
them in 1933 and 1934 had to do in part with practices which were 
never covered in any draft of a supplemental code and which ap- 
parently were never intended to be covered in a code, as well as with 
practices which were covered by provisions of a code but which the 
respondents never permitted to become operative. ‘Therefore, it is 
the Commission’s conclusion that the discussions engaged in for the 
ostensible purpose of adopting a supplemental code of fair competi- 
tion were actually engaged in for the purpose, and certainly they had 
the effect, of cooperatively revising the pricing practices in the in- 
dustry in a manner far beyond the sanction of the National Industrial 
Recovery Act. Nor is the Commission impressed by the respondents’ 
argument that they were being invited by the Government to enter 
into a price-fixing conspiracy. The evidence discloses that the re- 
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spondents were well aware of the provisions of the antitrust laws and 
of their duties and responsibilities thereunder. In the Minutes of the 
Dry Products Committee meeting of October 27, 1933, for example, 
there appeared the following notation : 

It was agreed, in deference to existing statutes, that no reference to prices 
should appear in the outlines except for the specification that “prices were to be 
agreed upon between buyer and seller. (Comm.. Ex. 504-B.) 

It further appears that the respondents were careful to consult their 
counsel with respect to the adoption of the various practices prior to 
the approval of the code, and that they were advised that such action 
“by agreement” might be a violation of law but that one company 
might announce a change in practices and the rest of them follow such 
change “without agreement on the subject but merely because it was 
individually to their best interests to do so” (Comm. Ex. 522-B). It 
also further appears that on July 28, 1934, the president of respondent 
National made a public announcement to the press in which he said, 
among other things: 

The suspension of the anti-trust laws which was effected by the National In- 
dustrial Recovery Act is only temporary, in my opinion. When the anti-trust 
laws return many companies may again have to learn to operate on an efficient, 
economical basis. (Resps.’ Ex. 168.) 

Thus, the Commission is of the opinion, and finds, that the respond- 
ents’ contention that their price fixing activities were solely in response 
to Governmental demands and that their meetings were devoted ex- 
clusively to efforts to formulate a supplemental code of fair compe- 
tition under the National Industrial Recovery Act has no foundation 
in fact. 

Par. 11. The uniform zone pricing system as devised by the re- 
spondents in 1933 and 1934 and thereafter employed by respondents 
National and Eagle-Picher and followed in salient features by the 
other respondents involved the sale of lead pigments on a territorial 
zone delivered price basis, with a flat par price for all deliveries in a 
par zone, which included several States, and fixed differentials over 
the par price applicable to the farious zones outside of the par zone. 
The sellers prepaid or allowed deductions for all transportation 
charges and made no allowances or adjustments for differentials in 
delivery costs as between various destinations in each of the zones. 
The record shows that shipments of lead pigments were made by the 
respondents on this basis from the following, among other, points: 
Chicago, Illinois; St. Louis, Missouri; Perth Amboy, New Jersey; 
Philadelphia, Pennsylvania; Oakland, California; Cincinnati, Ohio; 
Scranton, Pennsylvania; Hammond, Indiana; Collinsville, Illinois; 
Baltimore, Maryland; Joplin, Missouri; and Galena, Kansas. 
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The exact date on which the zone delivered price systems for selling 
the various lead pigments involved were first put into operation by 
the respondents is not clearly shown. It is probable, however, that 
they were initiated sometime in May or June 1934, for on June 9, 1934, 
Mr. Harold Rowe, assistant to the president of respondent National, 
in a letter advising all of National’s branch managers of the new zone 
schedules for oxides and dry white lead, among other things, said: 

We appreciate that the whole zone set-up is very confusing, particularly in 
view of the fact that there is a different arrangement for oxides, dry white lead 
and white lead-in-oil. Fortunately you are only concerned with the States in 
your territory. It seems important, however, that you should have full informa- 
tion available in your office. In the hope that it will help to simplify this compli- 
cated matter we are planning to make up colored maps for each product which 
will be sent to you as soon as they can be completed. (Resps.’ Ex. 159-A.) 

Par. 12. The agency or consignment plan of selling white lead-in- 
oil was inaugurated by the Atlantic branch of respondent National 
Lead Company early in 1932, and in 1933 was extended to National’s 
other eastern territories. The record shows that from the beginning 
respondent National kept Eagle-Picher fully informed as to its prac- 
tices and the results that were obtained in connection with the use of 
this method, and shows further that in November 1933, when National 
decided to extend the plan on a nationwide basis, it informed Eagle- 
Picher of that intention. Eagle-Picher had begun using the plan 
itself at about the time National had extended its use to all of the 
eastern territories, and when Naional extended its use on a nationwide 
basis Eagle-Picher did likewise. 

Under the consignment plan of selling as employed by respondents 
National and Eagle-Picher, the sellers appointed dealers as “agents” 
(in the case of National) and as “distributors” (in the case of Eagle- 
Picher), and under the terms of the contracts with the dealers, stocks 
were consigned to the “agent” or “distributor” for resale at prices 
and terms specified by the consignor. Sales were made by the con- 
signees from these stocks and monthly settlements for the goods sold 
during the month were made with the consignor for the total amounts 
so sold, less the differences between the prices set forth for the con- 
signee and the resale prices charged dealers and consumers. This 
difference between the consignee’s cost and his resale price was his 
compensation. Expenses of storing, shipping, selling and handling the 
goods were met by the consignee, who also paid all taxes. The cor- 
tracts strictly limited the consignee’s authority to the custody and 
sale of such goods as were consigned to him. Consignees could not 
bind consignors respecting any other than consigned goods or in any 
other particulars. National’s contracts ran between “manufacturer” 
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and “agent.” Some of Eagle-Picher’s referred to “seller” and “dis- 
tributor,” while others specified the “manufacturer” and “distributor.” 
Consignments were subject to withdrawal at any time, and the con- 
signees were required to report periodically their stocks on hand. The 
acknowledged purpose of the consignment plan of selling was resale 
price control. The plan involved the extra expense to the producer 
of carrying large inventories of goods stocked in distributors’ ware- 
houses, however, and was otherwise objectionable. In writing to 
duPont about the plan in September 1933, Mr. Carter, president of 
respondent National, said in part: 

It permits us to control the resale price, which is a feature of vital importance 
to the corroder selling in markets like the New York district * * * While sell- 
ing on consignment is admittedly an evil, I now feel confident that of the two 
evils with which we are confronted, we have chosen the lesser in selecting 
the agency system. (Comm. Px. 504-D and EB) 

And in a circular to branch managers, dated November 9, 1933, Mr. 
Rowe, of National, said in part: 

It should be kept in mind that the purpose of the whole Agency Plan is to 
control the dealers’ selling price of white lead, so that he may be assured of a 
reasonable profit. (Comm. Ex. 601-B) 

The record is clear that the agency or consignment plan was effective 
in preventing sales of white lead-in-oil below cost and other price 
cutting practices. 

Respondent National employed the consignment plan of selling 
white lead-in-oil from the early part of 1932 to January 1944, when 
government restrictions caused it to terminate its agency agreements. 
Respondent Eagle-Picher conformed to National’s methods in every 
essential particular until March 9, 1942, when it modified its contracts 
to meet war conditions:and reduce stocks. Thereafter, Eagle-Picher 
required consignees to pay at the end of each month for all stocks 
held by them, but it indicated that in other respects the old contracts 
would be kept in force. 

Respondent Anaconda, at first through its subsidiary, Anaconda 
Lead Products Company, and later through its subsidiary, respondent 
International Smelting and Refining Company, sold lead-in-oil on 
the consignment plan from 1933 to 1946, when International went out 
of the lead pigments business. No particular contract form appears 
to have been used by these respondents, except in the case of shipments 
consigned to dealers in the State of Wisconsin, where a contract was 
necessary in order to protect the owner of consigned goods in case of 
bankruptcy of the consignee, and this contract was not shown to have 
been similar to those of National and Eagle-Picher. In other 
territories their consignment was on a plan of their own, without writ- 
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ten contracts and without agreement on the part of the consignee to 
sell only at retail prices suggested by the consignor. 

Respondent Glidden, who had opposed the consignment plan, did 
not consign stocks until some six years after the plan was inaugurated. 
At the insistence of its salesmen and managers it furnished forms and 
instructions for consignment selling on July 17, 1939. Glidden’s con- 
tracts and its instructions to salesmen indicated a departure from the 
plan followed by National and Eagle-Picher in that Glidden offered 
distributors an exclusive agreement, whereas the others permitted 
their consignees to carry consigned stocks of competitors, and they 
often did so. Glidden abandoned the plan in 1942, and prior to that 
time consignments were not offered except where it was deemed neces- 
sary. Glidden’s price under the plan, when it was used, was the same 
as that of other corroders. 

Respondent Sherwin-Williams never sold on the agency or con- 
signment plan at any time. . 

Par. 13. With certain exceptions, the respondents have followed 
the pricing practices and have adhered to the terms and conditions 
for the sale of lead pigments agreed upon in 1933 and 1934 as herein 
found from 1934 to the present time. Illustrative of the manner and 
extent to which this has been done are the following facts and cir- 
cumstances. 

(a) The record shows that at all times during the period from 1933 
to at least 1942 the prices of respondents National and Eagle-Picher 
on white lead and other keg products of comparable grades sold to 
comparable classes of dealers were substantially the same, and on such 
products the prices of respondents Glidden, Sherwin-Williams and 
Anaconda were customarily twenty-five cents per hundred pounds 
below the prices of National’s “Dutch Boy” and Eagle-Picher’s 
“Eagle” brands of white lead. ‘This difference of twenty-five cents was 
due primarily to the wide demand which National had created through 
its prestige, advertising and greater ability to supply the trade with 
its well known “Dutch Boy” brand of white lead-in-oil, and it was 
felt by Glidden, Sherwin-Williams and Anaconda (International) 
that their products could not command the same price. (In all cases, 
however, the dealer’s resale or list prices were the same as those of 
National and Eagle-Picher, and the twenty-five cents concessions were 
made to the dealer to encourage extra sales effort on his part to sell 
the lesser known brands. This has been true not only as to sales in 
the par zone but also as to sales in all of the other zones. Invoices 
covering three hundred and four sales of white lead-in-oil during the 
period from January through March 1941 by National and Eagle- 
Picher to agents and distributors in Zones 2, 3, 4, 5, 6 and 7, as shown 
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on the White Lead-in-Oil Map, tabulated in Commission’s Exhibits 
752-A to Z-16, inclusive, and 754-A to R, inclusive, reveal a strict 
observance of zone differentials by both of these respendents and iden- 
tical prices in all but six sales, three of which were over the card 
price and three under the card price by National. Commission’s Ex- 
hibits 772-Z-15, 794-D, I, Y and Z, and 795-M, P and Q disclose 
thirty-four lead-in-oil sales to dealers in Zones 2 to 6 by respondents 
Glidden, Anaconda and Sherwin-Williams during the same period, 
which reveal the strict observance by these respondents of all zone 
differentials, price uniformity between them in all premium zones into 
which two or more of them shipped and the same uniform variance 
from National’s and Eagle-Picher’s prices that is reflected in their 
par zones prices. Sales of dry white lead in carload lots and in quan- 
tities less than carloads to manufacturers in the par and twenty-five 
cent zones during the first quarter of 1941 are shown by four hundred 
and forty-eight invoices in the record (Comm. Exs. 752-G to Z-120, 
inclusive; 754-W to Z-9, inclusive; 772-Z; 794-Z; 795-M to Z-%, 
inclusive). In making these sales the respondents conformed strictly 
to the zone pricing system, including the zone differentials provided 
therein, and followed, with few exceptions, a pricé pattern which 
involved quantity differentials between carloads and less than car- 
loads sold to manufacturer customers. It is thus clearly established 
that from and after the early part of 1934 the pricing of lead pig- 
ments in accordance with the zone delivered pricing system herein 
described was the accepted practice among the respondents, and, in 
fact, the only respondent in this proceeding to seriously deny that 
it has used such system in the sale of its products is respondent Sher- 
win-Williams. The contention of this respondent in this respect is 
-separately treated hereinafter. 

(6) The respondents’ price cards issued periodically during the 
period covered by this proceeding carried not only the prices at which 
products would be sold to dealers and others, but also complete lists 
of prices at which it was suggested that the dealers and others sell 
white lead-in-oil and other keg products to consumers and painters. 
The terms used on these cards for such suggested resale prices were 
“Dealers’ Schedule,” “Resale Prices,” “Painters’ Price List” and 
“Dealers’ Recommended Selling Schedule,” and the prices set forth 
under these designations by all of the respondents at comparable times 
were substantially identical. The following table contains the card 
resale prices of the respondents for white lead-in-oil as of the dates 
shown, which were the effective dates for each of the cards: 
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In In ; In In Commis- 
Respondent 100-pound | 50-pound | 25-pound |12%-pound Date sion. 

kegs kegs kegs kegs Exhibit 
National oe ee 13. 00 13. 25 13. 50 13. 75 9/13/37 659-Z1 
Eagle Piche 13. 00 13, 25 13. 50 13. 75 9/14/37 660-A 
Anaconda.- 13. 00 13. 25 13. 50 13. 75 9/15/37 661-Z3 
er Lickekersa Gl pte Rewee, Sennen np eee € nhs SAA CRs titi ie SEO eS SW Re Se ere See ee ye ee 
Sherwin-Williams 13. 00 13. 25 13. 50 13. 75 9/15/37 662-Z9 
National ee o 11.75 12. 00 12, 25 12. 50 1/10/38 659-Z15 
Eagle-Picher 2 11.75 12.00 12. 28 12. 56 1/11/38 660-C 
Anaconda 2 11. 75 12.00 12. 28 12. 56 1/10/38 661-Z1 
Glidden _ eee eee 11. 75 12.00 12. 25 12. 50 1/11/38 663-F 
Sherwin-Williams 11. 75 12.00 12. 25 12. 50 1/11/38 662-Z13 
National______- 12.25 12. 50 12. 75 13. 00 2/27/39 659-Z31 
Eagle-Ficher 2 12. 25 12. 50 12. 76 13. 04 3/ 1/39 660-F 
Anaconda---- 12. 25 12. 50 12. 75 13. 00 3/ 3/39 661-X 
Glidden___-____- 12. 25 12. 50 12. 75 13. 00 2/27/39 663-1 
Sherwin-Williams 12. 25 12. 50 12. 75 13. 00 2/23/39 662-Z19 
National_____ 13. 25 13. 50 13. 75 14.00 4/26/41 659-Z41 
Eagle-Picher 13. 25 13. 50 13. 75 14. 00 5/ 1/41 660-H 
Anaconda 2 13. 25 13. 50 13. 76 14.00 6/ 3/41 661-V 
Glidden ee: =.= 13. 25 13. 50 13.75 14. 00 4/26/41 663-K 
Sherwin-Williams__.._.____-_- 13. 25 13. 50 13.75 14.00 4/25/41 662-223 


On all cards the suggested prices to painters were $1.00 less than each quotation given above. 

1 The price card of respondent Glidden for this period was not furnished. This respondent’s price cards 
for other dates, however, show that its resale prices were identical with those of the other respondents for 
the comparable dates. 

2 The apparent differences in the quotations of respondents Eagle-Picher and Anaconda for the 25-pound 
and 1234-pound kegs during January 1938, March 1939 and May 1941 may be explained, at least in part, by 
the fact that Eagle-Picher and Anaconda quoted on these smaller packages a price per unit of 25 or 1214 
pounds, rather than a price based on 100 pounds, as did the other respondents. Since there is a fraction of 
a cent involved in dividing the hundredweight price by 4 or 8 to determine the 25- or 1244-pound container 
price, Eagle-Picher and Anaconda evidently used the even cent next above the fraction in quoting on such 
single containers for the periods mentioned. This does not necessarily represent a real price difference 
between Eagle-Picher and Anaconda on the one hand and the other respondents on the other, for it is en- 
tirely possible that any of the other respondents in quoting on a single unit would also use the cent above 
the fraction. 


(c) The differentials over American Smelting and Refining Com- 
pany’s price on pig lead of $1.50 per hundredweight for litharge and 
$2.50 per hundredweight for red lead in carload quantities had been 
employed in the industry for some time prior to 1933, and each of the 
respondents, except Anaconda (International), who sold no oxides, 
used them uniformly thereafter (Tr. 1292, 1826-1328, 1618-1620, 2666, 
2692-2697; Comm. Exs. 137—A, 762-B). Actual sales of red lead and 
litharge as evidenced by a large number of invoices in the record of 
respondents National, Eagle-Picher and Glidden for the last quarter 
of 1941 follow in regular patterns the formula of $1.50 for litharge 
and $2.50 for red lead over A. S. & R.’s pig lead quotations, and with 
occasional exceptions covered by contract sales and some sales to 
large battery manufacturers, the prices of the three were uniform. 
Prices of oxides in quantities smaller than carloads have been based 
on the aforesaid carload prices as determined by these differentials 
(Tr. 1618-1621, 2390-7). It is also shown that the quantity differen- 
tials stated in Schedule A attached to the supplemental code between 
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twenty tons and less on lead carbonates and between five tons and less 
on lead oxides were allowed on the price cards of all respondents 
quoting on these products after 1933 (Comm. Exs. 659-663, inclusive, 
615-B). In addition, it appears that all of the other conditions pro- 
vided in Schedule A for the sale of oxides, except the stated terms 
of sale and f. o. b. car deliveries at seller’s plant, were consistently 
observed and practiced by all of the respondents during and after the 
code period. The dealers’ price cards in the record indicate that the 
terms of sale used by the respondents have varied from 1 percent ten 
days, net thirty days, to 2 percent ten days, net sixty days, but that 
at any one period the terms of all of the respondents on similar prod- 
ucts and quantities have been uniform, and deliveries, for the most 
part, have been to the buyer’s location, to the seller’s plant with freight 
allowed, or f. 0. b. stated shipping or equalization points. 

(d) As shown in Paragraph Eight (a) hereof, container price dif- 
ferentials were discussed in detail at the meeting of the Dry Prod- 
ucts Committee of the Lead Pigments Division of the association on 
August 8, 1933, and the following provision was tentatively adopted, 
but was not thereafter incorporated into the code: 


On Government bids and on railroads (and industrial) business the following 
package differentials over 1. c. 1. barrel prices are hereby established : 


100-lb. kegs________ $0. 50 
50-Ib. kegs________ . 15 
25-lDa kegsa saa 1. 00 


(Comm. Ex. 800-C) 


Both the testimony and the numerous price cards in the record show 
that thereafter all of the respondents quoted and charged a differential 
of twenty-five cents as between various container sizes used to contain 
one hundred pounds of pigments, that is, one hundred pounds of pig- 
ments in two 50-pound kegs or cans were sold at twenty-five cents more 
than the price for the same quantity in one container. For four 
25-pound containers, fifty cents was added, and for eight 1214-pound 
containers, seventy-five cents was added. This practice was employed 
by all of the respondents without deviation, and both National Lead 
Company and The Sherwin-Williams Company introduced evidence 
purporting to show that the differentials so charged were less than the 
costs involved as between single containers requiring only one process 
of sealing, packing, labeling and handling and the additional con- 
tainers, each of which has to be similarly processed. 

(e) With respect to quarterly contracts for the sale of lead pig- 
ments, there was in the supplemental code for the lead pigments 
industry a provision for contract sales of dry white lead, basic carbon- 
ate, with specific provisions for the basing of prices on the seller’s card 
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‘price on the first day of each quarter (Comm. Ex. 809, Schedule A, 
Article III). There was also in the code a provision for basing car- 
load prices of oxides on A. S. & R.’s market prices on the dates orders 
were received. The matter of uniform sales contracts and conditions 
to carry these provisions into effect was discusssed in committee meet- 
ings prior to the adoption of the code, and some of the provisions were 
incorporated into the second draft (Comm. Ex. 800-C; 801-A; 
802A), but these were not adopted into the final draft of the code, and 
it was not shown that a uniform contract was ever finally agreed upon 
or used generally. The respondents, except respondent Anaconda 
(International), did continue to make quarterly contracts for sale of 
lead pigments, however, and the agreed upon formula for differentials 
over pig lead prices was applied by all of them to carload prices on 
oxides. On less than carloads of oxides, the card prices based on the 
carload prices were uniformly used. 

(7) The supplemental code for the lead pigments industry, in 
Article I of Schedule A thereof, also contained a provision under 
which 97 percent or 98 percent red lead (Pb;O.) should be sold at not 
less than one-quarter cent and one-half cent per pound, respectively, 
over the seller’s price for grades of lower Pb,O, content. Both during 
and subsequent to the code period all of the respondents, except Ana- 
conda (International) which sold no red lead or other oxides, quoted 
and sold red lead on the differentials agreed upon and so included in the 
code. For 97 percent Pb;O.,, a charge of one-quarter cent per pound 
over lower grades was added and for 98 percent the charge was one- 
quarter cent over the price of the 97 percent grade. The fact that these 
differentials were uniformly applied was not denied, but the respond- 
ents did contend that the increased costs of manufacturing 97 percent 
and 98 percent red lead as compared with the costs of manufacturing 
95 percent red lead fully justified the increased prices for those prod- 
ucts. In this connection the record shows that the higher grades of 
red lead are made by extra burning and that their production does 
involve a difference in the most of manufacture, and this phase of the 
subject is more particularly referred to hereinafter. 

(g) Means of eliminating low bids on government and state pur- 
chases had been discussed at a meeting of the White Lead-in-Oil 
Committee on August 9, 1933. The possibility of apportioning such 
business among the respondents and the method by which it might 
be accomplished were considered, and the group was asked to give 
the matter additional thought (Comm. Ex. 501-C). The record does 
not disclose any further joint discussion of this subject, but it does 
contain tabulations of a number of bids to purchasers in this cate- 
gory subsequent to 1933. It is shown, for example, that from 1935 
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to 1941, sixteen separate bids were submitted to the city of Cincinnati 
for the sale of basic carbonate of white lead by respondents National, 
Eagle-Picher and Sherwin-Williams. Eleven of these bids were iden- 
tical to the fourth decimal (Comm. Ex. 864; Tr. 4095). Identical 
bids on white lead-in-oil were also submitted to the city of Milwaukee 
Board of Purchases as follows: In 1939, by National and Sherwin- 
Williams, both bidding $8.33 per hundred; in 1940, by Eagle-Picher, 
National and Sherwin-Williams, all bidding $8.57; in 1942, by Eagle- 
Picher and Sherwin-Williams, both bidding $9.80 (while National 
bid $10.05); and in 1943, by Eagle-Picher, National and Sherwin- 
Williams, all bidding $9.80 (Comm. Ex. 865-A to E, inclusive; Tr. 
4096). The record further shows that in bids submitted during 1939, 
1940 and 1941 to the United States Navy, the United States Treasury 
and the Panama Canal Zone there were twelve cases of unequal bids 
by the respondents, with only nine cases of identical prices by two 
or more of them, all respondents being involved in these bids (Resps.’ 
Exs. 306—A and B, 307—-A and B and 308-A, B and C; Tr. 4096), 
but in view of the background of the respondents’ discussions where 
they sought to reach an understanding on a method of allocating gov- 
ernment business between themselves by prearrangement and collu- 
sive bids, this evidence as to the dissimilar bids to the three govern- 
ment departments is not persuasive to show substantial competition 
among them. Price differences as to one particular type of customer 
does not detract from the illegality of the conspiracy found in the 
face of rigid adherence to the agreed system as to all other types of 
customers, including government agencies. 

Par. 14. The adherence by each of the respondents individually to 
the trade practices and pricing methods agreed upon by them in 1933 
and 1934 is clearly demonstrated in the record. 

(a) Commission’s Exhibit 752-A to Z-144 is a tabulation of in- 
voices compiled directly from the records of respondent National 
Lead Company, showing sales of lead pigments by that company in 
about sixty different cities during two quarters of 1941 and one quar- 
ter of 1943. The prices and the trade classifications shown on this 
tabulation covering thousands of transactions clearly demonstrates 
an inflexible use of the zone delivered pricing system by National 
Lead Company in strict conformity with that agreed upon. This com- 
pany’s practices in selling in accordance with its published prices 
were described by the manager of the Trade Sales Department, Mr. 
McCarthy, as follows: 


Q. Mr. McCarthy, are the sales of lead pigments by the National Lead Com- 
pany generally made at the published prices and announcements of the National 
Lead Company over the period of your experience with the company? 

A. Definitely. (Tr. 1099) 
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The manager of National’s Dry Products Department was called as 
a witness and testified that the company had generally followed, at 
least from 1938 when he assumed his present position, the terms and 
conditions of sale set forth in Schedule A of the supplemental code, 
and that National has generally employed the differentials of $1.50 
for litharge and $2.50 for red lead over American Smelting and Refin- 
ing Company’s quotations on spot sales, or American Smelting and 
Refining Company’s, American Metal Market’s or Engineering and 
Mining Journal’s average price quotations of pig lead. The prices, 
terms and conditions of sale generally employed by National during 
the period from 1934 to date of the hearings in this proceeding in the 
form of price cards, price announcements and instructions to branch 
managers as to pricing, showing adherence to the system, appear in 
the record as Commission’s Exhibits 595, 659, 806, and &62 and 
Respondents’ Exhibits 154, 158 and 167. 

Insofar as respondent National is concerned, the only important 
deviations from the trade practices and pricing methods agreed upon 
by the respondents have been in some sales to very large battery manu- 
facturers and in the bids to the three government departments 
referred to in Paragraph Thirteen (g) hereof. In the period of the 
last quarter of 1941, National did make concessions from the regular 
differentials on carload purchases of battery oxides by the large bat- 
tery manufacturers. The record shows, however, that one of the prob- 
lems of the industry was to overcome the possibility of large battery 
manufacturers producing their own oxides, and it may be assumed 
that National’s concessions to these purchasers have been the result 
of pressure on it by the large consumers of these products who might 
have been in a position to produce their own red lead and litharge 
if the concessions were not allowed. 

(6) With but a single exception, respondent Eagle-Picher followed 
the pricing practices and policies of National Lead Company in all 
aspects from and after 1934. The exception was that in some instances 
Eagle-Picher did not follow National in granting quantity allow- 
ances on white lead-in-oil sales direct to painters, which, however, 
was a very minor part of Eagle-Picher’s business in white lead-in-oil. 
Like National, Eagle-Picher apparently found it necessary to depart 
on: occasions from the regular carload differentials in selling battery 
oxides to very large battery manufacturers who were in a position to 
produce their own oxides. The manager of Eagle-Picher’s White 
Lead Division testified unequivocally that Eagle-Picher had used the 
zones since 1933 or 1934 substantially as they are shown on the maps 
included herein. The same official also testified as follows: 
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Q. Well, then, if these prices of white lead-in-oil move on a whole scale, so 
that the list price, dealer price and painter price would be affected by any 
change, can you tell me of any changes now in the period up to the end of 1945 
in that scale, in that whole scale of prices, leaving for the moment the question 
of quantities and quantity discounts, where such changes by National have not 
been followed by Eagle-Picher? 

A. Not in that period you mentioned, I don’t think there were any exceptions 
or occasions where they didn’t follow it. (Tr. 3686 and 3687.) 

Another official of the Eagle-Picher (manager of the Pigment Di- 
vision and a director of the company) while testifying regarding the 
sale of dry products stated that the carload differentials, card prices 
and zones, as well as most of the terms and conditions of sale as set 
forth in Schedule A attached to the supplemental code have been fol- 
lowed by Eagle Picher in the period subsequent to the code’s adop- 
tion (Tr. 1590-1621). When asked about adopting the two-zone sys- 
tem for selling their dry white lead, this witness testified as follows: 

Q. Why did these companies adopt this two-zone system for selling dry white 
lead? 

A. Well, we adopted it because it was adopted by our competitors, and we 
went along on the same basis. 

The price cards, announcements to the trade, instructions to sales- 
men and branch officials and invoice records of respondent Eagle- 
Picher for the years subsequent to 1934 likewise clearly show adherence 
by this company to the agreed pricing methods and terms and condi- 
tions of sale (Comm. Exs. 585-590, 658, 660, 754, 838, and 840). 

(c) The extent of the adherence of respondent Anaconda (Interna- 
tion Smelting and Refining Company and the other subsidiaries of 
Anaconda Copper Mining Company) to the zone methods and pricing 
policies agreed upon in connection with sales of white lead-in-oil and 
dry white lead, the only two pigments produced by them, is best dem- 
onstrated by the testimony of one of the officials of respondent Inter- 
national. This witness testified in part as follows: 

Q. Subsequent to the adoption of the two-zone system in the sale of dry white 
lead, did you ever sell that commodity at a price less than sold by your com- 
petitors? 

A. No. (Tr. 3505.) 

The same witness later testified : 

Our prices were based on what our competitors were doing. (Tr. 3585.) 


When asked about the adoption of the zone system for the sale of 
dry white lead, the witness responded as follows: 

Q. Why did these companies adopt this two-zone system for selling dry white 
lead? 


A. Well, we adopted it because it was adopted by our competitors, and we went 
along on the same basis. (Tr. 3498.) 
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The only deviation by these respondents from the agreed upon prac- 
tices was in connection with sales of white lead-in-oil. The Anaconda 
brand of white lead-in-oil was relatively a newcomer into the industry, 
and difficulty was encountered in establishing it with dealers against 
the better known “Dutch Boy” brand of National and the “Eagle” 
brand of Eagle-Picher. Thus, while the same resale prices to con- 
sumers and painters were set by the Anaconda subsidiaries as were set 
by National and Eagle-Picher, their dealer price on white lead-in-oil 
was twenty-five cents per hundred pounds lower, for the purpose of 
giving the dealer an extra compensation of twenty-five cents per 
hundred pounds for handling the lesser known brand. The evidence 
in the form of price cards, price announcements, zone maps and stipu- 
lated facts shows that with the single exception noted the subsidiaries 
of respondent Anaconda Copper Mining Company acting for and on 
behalf of said respondent followed the practices adopted in 1933 and 
1984 from the code period to 1946, when they ceased the manufacture 
and sale of lead pigments (Comm. Exs. 591, 592, 661, 738, 739, 795 
and 836). 

(d) The invoices, price cards, instructions to salesmen and other 
documents in the record, including tabulations of sales records (Comm. 
Exs. 757-767, inclusive, 771, 772, 798, 810, 829, 830, 831, and 841), 
show that respondent Glidden likewise adopted and followed the 
agreed pricing practices and terms and conditions of sale, with minor 
deviations, from the period of the code to the date of the hearings in 
this proceeding. The one major exception was that for a period of 
time respondent Glidden offered dealers purchasing white lead-in-oil 
outright a price twenty cents lower than the prices obtained by re- 
spondents National and Eagle-Picher for their brands of white lead- 
in-oil. Since resale prices to consumers and painters were identical 
with those of the other respondents, this concession, as was true with 
similar concessions by Anaconda and Sherwin-Williams, served pri- 
marily as an added incentive to the dealer to promote the sale of Glid- 
den’s products without disturbing the fixed resale price level. An in- 
dication of the extent to which Glidden followed the actions of its 
competitors is the statement of its vice president, Paul E. Sprague, a 
principal participant in the pigments division meetings in 1933, that 
it was never to Glidden’s interest to initiate a change in the price of lead 
pigments (Tr. 2561). Mr. Sprague stated all through his testimony 
that it had been Glidden’s practice from the code period onward to 
follow the prices of National. One exception was that in the period 
before 1936 Glidden allowed a differential of one-eighth cent per 
pound on dry white lead sales to permit paint manufacturers to over- 
come the reluctance of the manufacturers to purchase from a com- 
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petitor. The existence of a well understood policy on the part of 
Glidden to follow National and the other respondents in these matters 
is illustrated by Commission’s Exhibit 774, which is a letter from the 
manager of Glidden’s San Francisco branch under date of July 6, 
1945, transmitting price information to the central office of Glidden 
and which contains the following note: 

Due to the fact that we have been unable to find any price list for the first and 
last quarters of 1941, Mr. Ehrke suggested that you may want the National Lead 
price list for Pacific Coast Branch which was effective May 28, 1940. He says 
these prices were the same as ours. , 

As noted elsewhere, respondent Glidden did not participate in the 
agreement to adopt the consignment plan of selling white lead-in-oil 
in 1933, and when it did use agency contracts in the period from 1939 
to 1941 it apparently did so with some reluctance. 

(e) It is the contention of respondent Sherwin-Williams that it 
does not at any time employ the zone system in quoting and selling its 
lead pigments and that its present method is one of free delivery and 
equalization points as previously utilized in the industry as a whole. 
It appears from the testimony of witnesses and from the price cards 
and announcements of the company, however, that Sherwin-Williams’ 
deviations from the zone pricing methods since 1934 have been the 
exception rather than the rule. In selling to all of its company- 
owned stores, Sherwin-Williams has consistently used the zones and 
the differentials set forth in the maps included herein, and in selling 
to customers, wherever located, who purchase in truckload quantities, 
and to all other customers who could purchase from a competitive 
seller on the zone basis, its sales and differentials have been on the 
same basis. Moreover, a “truck load” under Sherwin-Williams’ prac- 
tice includes quantities as little as ten thousand pounds and may 
include paint or any other item sold by Sherwin-Williams. 

An examination of Sherwin-Williams’ white lead-in-oil price sheets 
in the record discloses on the face of each a list of shipping points 
(Comm. Ex. 662-Y to Z-25, inc.), which lists, without more, would. 
indicate offers to sell at the listed points, with the customers paying 
the freight from such points to their locations. It is evident, how- 
ever, that the so-called shipping points on the Sherwin-Williams price 
lists were not in fact f. o. b. points from which freight was added in 
any but a small number of instances. The General Trade Sales Bulle- 
tins from the headquarters of the Sherwin-Williams Company to the 
branches and sales personnel frequently referred to the zones. For 
instance, Commission’s Exhibit 662-F, General Trade Sales Depart- 
ment Bulletin No. 24, under date of December 28, 1936, contained the 
following statement : 
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On all the above prices where the delivery point is outside the Eastern territory 
add to these prices the full advance differential shown on the attached price 
list insert. 

Other subsequent Trade Sales Department Bulletins contained sim- 
ilar instructions and above them the descriptions: 

Consumers Prices—Eastern Zone 
S-W Dealers—Hastern Zone (Comm. Ex. 662-I to V, inc.) 

The adherence of Sherwin-Williams to the zone pricing system in 
at least a part of the country is illustrated by Commission’s Exhibit 
782-D, which is a price bulletin issued by the San Francisco office of 
Sherwin-Williams showing the application of the zone system as such 
to all of the business of Sherwin-Williams on the Pacific Coast. Com- 
mission’s Exhibit 823—A to G, inclusive, shows that while Sherwin- 
Williams apparently did charge freight on less-than-carload ship- 
ments of red lead and litharge from warehouses during 1932 and 
1933, beginning in 1934 when the zone system was adopted delivered 
price quotations on these products were made in accordance with the 
zone plan adopted by the industry, which practice continued down 
to 1942. 

After it had been testified by a vice president of Sherwin-Williams 
that the company invariably added freight charges to sales of white 
lead-in-oil away from the shipping points appearing on its price 
cards, numerous invoices were produced (tabulated in Comm. Ex. 
662—A to Z-26, inclusive) showing that in a large number of instances 
Sherwin-Williams did not require customers in towns away from its 
shipping points to pay additional transportation charges. Following 
this evidence, officials of Sherwin-Williams were called who modified 
the original statement of policy and testified that the company added 
freight charges to customers located away from the shipping points, 
except when such customers purchased in carload or truck load quan- 
tities and except when competitors’ use of the zone method required 
the company to absorb or prepay freight charges in order to meet the 
local competitive situation (Tr. 3694, 3743, and 4103). The evidence 
shows that as a matter of fact these two exceptions from the policy 
embraced a majority of Sherwin-Williams’ sales and that in most of 
its transactions Sherwin-Williams did seil in accordance with the 
zone system and did absorb the transportation charges. Except that 
Sherwin-Williams quoted a dealer price twenty-five cents per hundred 
pounds lower on white lead-in-oil than that quoted by respondents 
National and Eagle-Picher (in the same manner as did respondents 
Glidden and International), its use of the zone pricing methods and 
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other practices agreed upon in 1933 and 1934 has been in conformance 
with the similar actions of the other respondents. 

Par. 15. The combined results of the use by the respondents of the 
practices herein described have been to produce substantially identi- 
cal prices, terms and conditions of sale as between respondents Na- 
tional and Eagle-Picher and to produce substantial uniformity of 
price differentials, terms and conditions of sale among respondents 
Anaconda, Glidden and Sherwin-Williams and prices by these three 
which varied from those of National and Eagle-Picher according to 
pattern and according to differences of brand and quality of products. 
The zone pricing feature was shown to be a method which facilitated 
the meeting, or matching, of competitors’ prices. The agency or con- 
signment method of selling was shown by conclusive evidence to have 
had the purpose and effect of controlling resale prices, preventing 
“loss leader” selling, and securing better profits for dealers. The 
various differentials have operated to establish an inflexible price 
structure which has eliminated variations in the prices of lead pig- 
ments based on quantity, quality, cost of delivery, container costs and 
other price factors which an unrestrained market system would pro- 
vide for the purposes of bargain and sale. The pricing system which 
has been maintained in the sale of oxides is such that all delivered 
prices on the various grades, quantities and qualities of these products 
advance or recede with the change of one price factor; and the con- 
tinuous rigidity and uniformity in prices, terms and conditions of sale 
of white lead and other keg products not only illustrates the effective- 
ness of the respondents’ methods in connection with the sale of these 
products, but also reveals the purposes underlying their employment. 

Officials of each of the respondents vigorously assert that they were 
not to their knowledge any agreements by any of the respondents to 
employ particular methods or to fix or maintain uniform prices and 
terms of sale of their products, other than the agreements as to what 
should be recommended for the supplemental code. It is true that 
the record does not show the existence of any categorical agreements 
other than those entered into at the time of the code discussions. The 
evidence does disclose understandings and cooperative activities, how- 
ever, which, when considered in the light of the circumstances, leads 
the Commission to the conclusion, and it accordingly finds, that there 
was on the part of the respondents a mutual understanding and ac- 
ceptance of an over-all plan and an intention on the part of each 
of the respondents to follow it. Such mutual understanding consti- 
tuted a conspiracy on the part of all of the respondents to fix and 
maintain prices, differentials, terms and conditions of sale in the lead 
pigments industry, which conspiracy was carried out by all of the 
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respondents through the various methods herein set forth. While 
some of the respondents did not employ all of the particular methods, 
and while there were some variations in practices and results as be- 
tween respondents, it is clear that each of the respondents has gone 
far beyond the requirements of competition, and beyond the necessities 
imposed by National’s price leadership, in the practice of the various 
methods they discussed together and in the maintenance of uniformity 
of prices, terms and conditions of sale, all of which could not have 
resulted from other than agreement and conspiracy. 

The respondents further contend that the practices found to have 
been employed by them are not subject to corrective action by the 
Commission by reason of the provision of Section 5 of the National 
Industrial Recovery Act (48 Stat. 198), reading as follows: 

While this title is in effect (or in the case of a license, while section 4 is in 
effect) and for sixty days thereafter, any code, agreement, or license approved, 
prescribed, or issued and in effect under this title, and any action complying 
with the provisions thereof taken during such period, shall be exempt from the 
provisions of the antitrust laws of the United States. 

The Commission is of the opinion, however, that there is no merit 
in this contention. As hereinabove found, the provisions of the sup- 
plemental code for the lead pigments industry covering some of the 
practices involved were suspended by an exemption by the N. R. A. 
officials issued upon application of the respondents. This was ex- 
tended at their request so that these code provisions were never 
effective. In the opinion of the Commission, this precludes the appli- 
cation of the exemptions provided for in Section 5 of the Act to the 
practices engaged in pursuant to these provisions. Other practices 
involved in this proceeding were never adopted and incorporated into 
the code, and obviously were not protected by Section 5 of the Act 
either during or after the code period. Moreover, the practices covered 
by the provisions which were adopted and suspended, as well as the 
other practices, were employed both before and for more than sixty 
days after the termination of the code and the expiration of the ex- 
emption period provided in Section 5. Such practices, having been 
initiated and continued as the result of a price-fixing conspiracy not 
entitled to any protection provided by the National Industrial Re- 
covery Act or any other statute, are illegal per se and are not immune 
from the Commission’s corrective action. 

Par. 16. In addition to charging the respondents with the use of 
unfair methods of competition in commerce and unfair acts and prac- 
tices in commerce in violation of Section 5 of the Federal Trade Com- 
mission Act, the amended complaint in this proceeding, in Count IT 
thereof, alleges, among other things, that when sales are made to cus- 
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tomers located at or near the borders of adjoining or contiguous zones 
pursuant to the zone delivered pricing method herein described, each 
of the respondents charges, demands, accepts and receives from some 
purchasers of its lead pigments higher prices for such products than 
it receives from other and competing purchasers in different zones, 
and that as a result of said practice each of the respondents discrim- 
inates in the delivered costs of its lead pigments to different purchas- 
ers, all in violation of subsection (a) of Section 2 of the Clayton Act, 
as amended by the Robinson-Patman Act. Said Count IT also alleges 
that each of the respondents further discriminates in the prices of its 
lead pigments as between competing purchasers of said products by 
classifying its customers to receive quantity, trade and regional dis- 
counts from quoted prices, so that by virtue of such classifications and 
actions pursuant thereto each of the respondents charges, demands, 
accepts and receives in connection with sales of its lead pigments in 
commerce higher prices from some of its customers than from other 
competing customers. Upon its consideration of the record the Com- 
mission makes the following additional findings with respect to the 
issues raised by these particular allegations. 

Par. 17. (a) As hereinabove found, each of the respondents (ex- 
cept respondents Anaconda and Internationl) since 1934 has sold its 
dry red lead and litharge in barrels or bags in less-than-carload lots at 
the same delivered costs to all customers in a so-called par zone consist- 
ing of all of the States of the United States other than those specifi- 
cally named below. In the States of Alabama, Arkansas, California, 
Florida, Georgia, Louisiana, Mississippi, Oklahoma, Texas and those 
portions of Oregon and Washington lying west of the Cascade Moun- 
tains, a differential of twenty-five cents per hundredweight was added 
for deliveries to all customers at all points. In the case of sales to 
customers in the States of Colorado, Montana, New Mexico, and Wy- 
oming, a differential of fifty cents per hundredweight was added to the 
par zone price. For deliveries in Arizona, Idaho, Nevada, Utah and 
those portions of Oregon and Washington lying east of the Cascade 
Mountains, a differential of seventy-five cents over the par zone price 
was added. Since 1934, each of the respondents has also sold its dry 
red lead and litharge in barrels or bags in carload lots of twenty tons 
or more at a differential of $2.50 per hundredweight for red lead and 
$1.50 per hundredweight for litharge over American Smelting and 
Refining Company’s closing price for common pig lead at New York 
on the date the order was received, and has delivered these products 
to customers in the par or base zone at the aforesaid delivered prices. 
For deliveries to customers in the States of Alabama, Arizona, Ar- 
kansas, Colorado, Florida, Georgia, Idaho, Louisiana, Mississippi, 
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_ Montana, Nevada, New Mexico, Oklahoma, Texas, Utah, Wyoming, 
and those portions of Oregon and Washington lying east of the Cas- 
| cade Mountains, a premium of twenty-five cents per hundredweight 
has been added to the par zone price. The record shows that ship- 
ments of dry red lead and litharge have been made by one or another 
of the respondents at the aforesaid prices and with the stated differ- 
entials added from the following, among other points: Chicago, Illi- 
nois; St. Louis, Missouri; Perth Amboy, New Jersey; Philadelphia, 
Pennsylvania; Oakland, California; Cincinnati, Ohio; Scranton, 
Pennsylvania; Hammond, Indiana; Collinsville, Illinois; Baltimore, 
Maryland; Joplin, Missouri; and Galena, Kansas (Tr. 1814, 1564 and 
Comm. Ex. 756—A). 

Large quantities of red lead and litharge so sold by the respondents 
are sold to the manufacturers of storage batteries. The storage bat- 
tery industry consists of more than two hundred companies, ranging 
in size from multiple plant operations of the United States Electric 
Storage Battery Company and its subsidiaries, Willard and Grant, to 
small proprietorships whose production of batteries may be less than 
fifty units per day. During the period from 1934 to 1941, one of the 
oxide customers of respondent National was Vitalic Battery Company, 
Inc., of Dallas, Texas, in the twenty-five cent premium zone, which 
purchased on the carload basis with deliveries being made by National 
out of the Dallas plant. It was stipulated between counsel that if an 
official of Vitalic Battery Company were called as a witness he would 
testify that red lead in litharge have been purchased by Vitalic from 
respondents National and Eagle-Picher at the published carload prices 
for delivery in Dallas; that the company markets storage batteries in 
Texas, Oklahoma, Missouri, Kansas, Arkansas, Louisiana and New 
Mexico; that the cost of lead oxides amounts to approximately 33 
percent of the total material costs involved in the production of stor- 
age batteries; and that the following concerns are Vitalic’s chief 
competitors: Willard Storage Battery Company, Exide Storage Bat- 
tery Company, National Battery Company, and others. These large 
competitors of Vitalic are all located in the par zone where the de- 
livered price of battery oxides is $1.50 per barrel less than in Dallas. 

During the same period of time, 1934 to 1941, respondent Eagle- 
Picher shipped lead oxides to battery manufacturers from its border- 
line plant in Joplin, Missouri, to near and far points in different zones. 
For oxides, this plant is in the par zone and about ten miles from the 
borderline of Oklahoma, which is in the twenty-five cent premium 
zone. In the last quarter of 1941 particularly, Eagle-Picher was 
quoting and selling red lead and litharge at points on the Pacific 
Coast taking par zone price, while it was quoting and selling to 
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customers in Oklahoma and Arkansas, no more than fifteen miles away 
from its plant, at a differential of twenty-five cents per hundredweight 
over the par zone price. At the same time, respondents Glidden and 
Sherwin-Williams were selling red lead and litharge on the same 
zone delivered price basis (except that Sherwin-Williams did not 
sell to battery manufacturers). 

(6) Since 1934, the respondents National Lead Company, The 
Eagle-Picher Company, The Glidden Company and the Sherwin- 
Williams Company have consistently quoted and charged different 
prices as between carload purchasers and less-than-carload purchasers 
of their oxides. As hereinabove found, the carload price was based on 
American Smelting and Refining Company’s price for common pig 
lead, and the price for smaller quantities involved a difference of forty 
cents per hundredweight as between carloads and five tons and ninety 
cents per hundredweight as between carloads and quantities less than 
five tons. These price differences in a substantial number of cases 
were much more than the differences between car and less-than-car 
freight rates and resulted in an excess charge over delivery costs as 
high as eighty-eight cents per hundredweight against the purchasers 
of small quantities. The following prices and rates per hundred- 
weight tabulated from Commission’s Exhibits 852-A, B, F, and O, 
and 854-C, show representative results of these differences and include 
shipments by respondents National, Eagle-Picher, and Glidden: 


. ‘ Lack ofj usti- 
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All of the shipments included in this tabulation were of red lead. 
Rates and differentials on litharge were the same, and the prices were 
$1.00 less per one hundred pounds in all billings. The freight rates 
on 5-ton and smaller lots were the same. Thus, the lack of justifica- 
tion on shipments under five tons can be determined by adding fifty 
cents to the 5-ton differential, revealing a price difference of fifty 
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- cents or more over freight differences at all points, and no case where 
the differential between 5-ton and smaller shipments was justified on 
_ the basis of freight rates. Respondents’ own estimates shown for dry 
white lead indicate an increased cost of about one-fourth cent per 
_ pound against less-than-car lots, but this figure applied to oxides 
would fall far short of justifying the ninety cents differential in any 
case or the forty cents charge in most cases. An additional differen- 
tial of twenty-five cents per hundredweight on less-than-car ship- 
ments of oxides was made in the case of shipments to customers in 
Montana, Wyoming, Colorado, and New Mexico, since these States 
are in the fifty-cent zone for small shipments and in the twenty-five- 
cent zone for car lots (Comm. Ex. 854-B,C). 

The evidence in the record is that during the period from 1934 to 
1941 the storage battery business was characterized by sharp price 
competition, particularly on the part of some of the large battery 
manufacturers, such as Globe-Union, Inc., a subsidiary of Sears-Roe- 
buck and Company, National Battery Company and Bowers Battery 
Company. Illustrative of the competitive importance during this 
period of the price difference of nearly $6 per barrel allowed by the 
respondents in favor of the manufacturer who purchased his oxides 
in carload quantities as against the manufacturer who purchased in 
smaller lots was the following situation. In 1941, National sold to 
two small battery manufacturers located in St. Louis, Missouri, deliv- 
ering by its own truck out of its St. Louis plant at the less-than-5-ton 
price, which was $5.40 per barrel higher than the carload price, and 
to two small battery manufacturers at the 5-ton price, which was $2.40 
per barrel higher than the carload price (Comm. Ex. 853-F), and at 
the same time sold on the carload basis to larger manufacturers of 
battertes in Omaha, Nebraska, where the carload freight rate was 
$1.74 per barrel, Indianapolis, Indiana, where the rate was $1.32 per 
barrel, Muncie, Indiana, where the rate was $1.44 per barrel, and 
Niagara Falls, New York, where the rate was $2.36 per barrel (Comm. 
Ex. 853-F and G). Deliveries to the carload customers involved in 
the sales in Omaha, Indianapolis, Muncie and Niagara Falls were 
all made out of the St. Louis branch and the purchasers were Grant 
Storage Battery Company, Prest-o-lite Company, Inc., one of the 
largest manufacturers of batteries, and Delco-Remy Division of Gen- 
eral Motors Corporation. The four less-than-carload accounts in St. 
Louis were manufacturers who produced batteries on a small scale 
with very limited distribution (Tr. 1919, 1920 and 1924). The pro- 
prietor of one of these customers, Sidney Battery Manufacturing Com- 
pany, a purchaser in 5-ton quantities, was called as a witness and testi- 
fied that he had been a customer of National Lead Company, receiv- 
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ing deliveries out of the St. Louis plant for approximately twelve 
to fifteen years, purchasing on either the 5-ton or the less-than-5-ton 
basis, and engaged in preducing up to one hundred and thirty-five 
storage batteries per day, the capacity of its plant. This witness 
testified that during the period from 1936-1941, competitive condi- 
tions in the sale of storage batteries in the St. Louis area “were so 
bad that the only way we could get by and make a living was to use 
the old battery cases over again”; that the competition of Grant 
Storage Battery Company, Majestic and Monarch, of Chicago, and 
Sears-Roebuck and Company was such that the enterprise had gone 
“broke” in about 1933; and that in the following period his company 


could not manufacture batteries for sale at prices comparable with — 


those offered at retail by Sears-Roebuck (Tr. 1926-28). Commis- 
sion’s Exhibit 853-A shows that during the same period of time, 
respondent National sold battery oxides to Globe-Union, Inc., the bat- 
tery manufacturing subsidiary of Sears-Roebuck and Company, on 
the carload basis, shipping from St. Louis to Memphis, Tennessee, at 
a rail freight rate of $1.98 per barrel, and from St. Louis to Milwau- 
kee, Wisconsin, at a rate of ninety-six cents per barrel. 

(c) The price differentials between zones observed by the respond- 
ents in the sale of their oxides, as described in subparagraph (a), and 
the added amounts charged on shipments originating and terminating 
in the same premium zone over those originating and terminating in 
the par zone, was shown to increase the cost of oxides to the non-par 
zone purchaser from one-quarter cent to one-half cent per pound. To 
this difference was added, in the case of less-than-carload purchasers, 
the differential charged such purchasers over the carload price. Thus, 
in the case of small battery manufacturers in Birmingham, Alabama, 
who purchased in less-than-5-ton quantities, some of whom were 
shown to be in competition with chain and mail order battery manu- 
facturers located in the par zone, the added quantity differential was 
fifty-five cents per hundredweight (ninety cents less a rate difference 
of thirty-five cents). The discriminations against the small dealer in 
Denver, Colorado, on shipments from Joplin, Missouri, were ninety 
cents quantity differential, plus a twenty-five cents difference between 


carload and less-than-carload zoning, less seventy-one cents freight — 
difference, or forty-four cents per hundredweight (Comm. Ex. 854—-B © 


and G), as compared with nearby competitors in Kansas and in other 
locations carrying the same or less freight costs. These unjustified 
differentials amounted to one-half cent per pound or more in a sub- 
stantial number of cases. Storage batteries contain from nine to twelve 
pounds of lead oxides each. Thus, the above-mentioned discrimina- 
tions amounted to from four and one-half cents to six cents per battery 
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for the oxides alone. In view of the showing made that during the 
period from 1936 to 1941, a saving of from five cents to ten cents per 
battery on material costs often would mean the difference between a 
profit and a loss on low-priced batteries, the competitive effects of 
these discriminations are readily apparent. The record further shows 
that even during more normal competitive times, customers required 
to pay the higher prices under the respondents’ schedules are at a 
distinct disadvantage in seeking to compete in the sale of their products 
with the respondents’ more favored larger customers. 

Par. 18. In the same way that they sold red lead and litharge on a 
flat par price for all deliveries in a par zone, adding differentials 
thereto on sales outside of the par zone, each of the respondents after 
1934 sold its white lead, both dry and in oil, at the same delivered 
prices to all customers in the par or base zones, with the differentials . 
shown on the Dry White Lead and White Lead-in-Oil and Keg Prod- 
ucts Maps included in these findings added to such prices on sales to 
all customers in locations outside of the par zones. Such differentials 
amounted to one-eighth cent or one-quarter cent per pound as between 
contiguous zones, with a maximum differential of three-quarters cent 
per pound as between the par zone and any other zone, and there is 
in the record evidence tending to show the competitive effect of these 
differences in sales to purchasers in the vicinities of zone borders. 
The record shows, for example, that white lead is used extensively in 
the manufacture of outside paints, and four paint manufacturers of 
St. Louis, Missouri, testified that they used variously from four and 
one-half to eight and one-quarter pounds of lead pigments to a gallon 
of white or tinted outside paint. The testimony of these and other 
witnesses shows that even in normal times the mixed paint business is 
one characterized by sharp competition; that outside house paint con- 
taining lead pigments is the leading competitive item in a paint line; 
and that in the period from 1936 to 1941, the margin of profit in the 
sale of ready-mixed outside paint containing lead pigments was so 
narrow that a saving of not more than five cents in the price of ingredi- 
ents for a gallon of paint would amount to the entire profit on some 
items. It seems clear that in territories near the borders of contiguous 
price zones the respondents’ different prices for their white lead 
amounting to one-eighth or one-quarter cent per pound involved dis- 
criminations as between the purchasers of such products located in 
the different zones, some of whom, particularly in the St. Louis area, 
were shown to be in competition with each other. 

Respondent National Lead Company offered some evidence to show 
that on an average basis and taken for each of its selling branches 
separately, the zone differentials for white lead reflect no more than 
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average differences in freight costs in doing business as between the 
zones. In the view of the Commission, however, the fact that the 
average costs of shipping to customers over an area of a dozen or 
more States amounts to some arbitrary figure does not justify the 
discriminations which result in particular transactions with individ- 
ual customers located in border territories. 

Par. 19. In selling dry white lead, basic carbonate, in both the 
par zone and the twenty-five cents premium zone, each of the respond- 
ents allowed a difference of one-quater cent per pound under its pub- 
lished card prices on carload shipments of twenty tons or more. 
Data submitted by the respondents shows that in most cases in which 
rail freight was a factor the difference between carload and _less- 
than-carload freight rates on white lead were sufficient to justify 
this price difference. It appears, however, that all of the cost data 
in the record concerning this twenty-five cents price difference had 
to do with transactions in which rail freight was involved, and the 
claimed justification for the differentials is based exclusively on the 
showing that the price difference was less than the differences between 
the average freight costs. In this connection, the record shows that 
the principal paint manufacturing centers of the United States are 
located in and around St. Louis, Missouri, Chicago, Illinois, Phila- 
delphia, Pennsylvania, and New York, New York, all of them cities 
containing a white lead producing plant of one or more of the re- 
spondents. Furthermore, each of these five [four] areas is among 
the most substantial consuming areas for dry white lead in the coun- 
try, and in each of the areas the mode of delivery of lead pigments 
is local cartage and rail freight is not a cost factor. There are fig- 
ures in the record, for example, showing that in 1941, 1,381,000 
pounds of dry white lead were sold in St. Louis, in which only local 
deliveries were involved. The record contains no evidence whatever 
tending to justify on a cost of delivery basis or otherwise the one- 
quarter cent differential as to customers in these areas and under those 
circumstances, and apparently the respondents recognize that this is 
so since in the cost data introduced for the purpose of justifying the 
differential (Resps.’ Ex. 215-A and B) all sales to customers in and 
around the manufacturing plant cities were pointedly omitted. In 
view of the competitive situation in the mixed paint industry, and 
particularly the evidence showing the effect on a paint manufacturer 
of a saving of as little as five cents in the cost of ingredients of a 
gallon of outside paint, it is clear that the differential of one-quarter 
cent per pound between carload and less-than-carload shipments of 
dry white lead allowed by each of the respondents in the producing 
areas was discriminatory. 
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Par. 20. (a) The respondents’ inter-zone prices of lead pigments 
were in fact different prices. They differed to the extent of the zone 
premiums, and were justified only where the additional freight or 
other transportation costs equaled or exceeded the zone premiums. 
Where the differences in freight or other transportation costs did not 
equal or exceed the differences in price, the different prices to com- 
peting purchasers were discriminatory. The employment by each of 
the respondents of these inter-zone differentials has had the tendency 
of lessening competition between customers of the sellers located in 
different zones who were in competition with each other in the sale of 
paints, storage batteries and other products manufactured by them 
and of creating a trade advantage in favor of customers in the par 
zones and elsewhere who have received the lower prices. 

(6) The respondents’ differing prices as between carloads and 5-ton 
lots of oxides and as between 5-ton lots and smaller quantities, and the 
extra zone charges for less-than-carload quantities sold in the States 
of Montana, Wyoming, Colorado, and New Mexico were not justified 
by differences in costs of manufacture, sale or delivery, and were dis- 
criminatory as between competing purchasers. The effect of these 
discriminations was shown to have been substantial and to have had 
the tendency of lessening competition as between large and small cus- 
tomers of the sellers to the injury of the latter. 

(c) The allowance by the respondents of a difference of one-quarter 
cent per pound on shipments of dry white lead, basic carbonate, in car- 
load quantities was justified on the basis of differences in the costs of 
delivery in those instances in which rail freight was a factor, but was 
not justified in cases of sales to purchasers in the proximity of the 
respondents’ producing plants, where the only transportation cost was 
local cartage. To this extent and in these circumstances, the differ- 
ing prices to competing customers as the result of such allowances 
were discriminatory and have had the tendency of lessening compe- 
tition as between the respondents’ customers receiving the different 
prices. 

Par. 21. (a) In response to Count I of the amended complaint, the 
Commission is of the opinion, and therefore finds, that the acquisition 
by the respondent National Lead Company of the major portion of 
the lead pigments processing industry, its control by contract of the 
major portion of the domestic production of pig lead, and its coopera- 
tion with the respondent The Eagle-Picher Company in maintaining 
identical prices and terms of sale of lead pigments between them and 
in circumscribing the price competition of their smaller competitors 
and inducing conformity on the part of such competitors with their 
prices, terms and conditions of sale had the tendency and effect of 
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restraining trade, suppressing price competition and creating monopo- 
listic conditions in the lead pigments industry. 

The Commission is of the further opinion, and finds, that the tend- 
ency, capacity and effect of the combinations, conspiracies, agreements 
and understandings entered into and maintained by all of the respond- 
ents, and the acts, practices and methods performed thereunder and 
in connection therewith, as herein set forth, have been to substantially 
hinder, frustrate, suppress and eliminate competition among the 
respondents in the interstate sale of lead pigments; to prevent price 
competition among and between the respondents in the sale of lead 
pigments in, among and between the various States of the United 
States; to deprive purchasers of lead pigments of the benefits of price 
competition among the sellers; to create discriminations in price 
against some purchasers and users of lead pigments and lead pigment 
paints; and otherwise to promote the purposes of their combinations, 
conspiracies, agreements and understandings to fix, adopt and main- 
tain uniform prices and terms and conditions of sale of lead pigments. 

(6) Inresponse to Count II of the amended complaint, the Commis- 
sion is of the opinion, and therefore finds, that the effects of the dis- 
criminations in price described in these findings, engaged in by each 
of the respondents, may be substantially to lessen competition in the 
interstate sale and distribution of lead pigments between the respond- 
ents and their competitors; to tend to create a monopoly in the lines of 
commerce in which the respondents are engaged ; and to injure, destroy 
or prevent competition in price and otherwise between said respond- 
ents and their competitors in the interstate sale and distribution of 
lead pigments. 

The Commission is of the further opinion, and finds, that the addi- 
tional effects of the aforesaid price discriminations by each of the 
respondents may be substantially to lessen competition between the 
purchasers of lead pigments receiving the lower prices from the 
respondents and other purchasers of such products competitively 
engaged with said favored purchasers and who pay the higher prices; 
to tend to create a monopoly in the lines of commerce in which pur- 
chasers from the respondents are engaged; and to injure, destroy, or 
prevent competition in the lines of commerce in which such purchasers 
from the respondents are engaged as between the beneficiaries of the 
lower prices and competing purchasers who are required to pay the 
higher prices. 

CONCLUSION 


(a) The aquisition by the respondent National Lead Company of 
the physical assets and stock ownership of its competitors and the 
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combinations, conspiracies, agreements and understandings of all of 
the respondents and the acts and practices pursuant thereto and in 
connection therewith, under the conditions and in the circumstances 
herein set forth, have constiuted unfair methods of competition in 
commerce and unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act; and the discrimi- 
nations in price by each of the respondents as herein found have con- 
stituted violations of subsection (a) of Section 2 of an Act of Congress 
entitled “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 
15, 1914 (the Clayton Act), as amended by an Act approved June 19, 
1936 (the Robinson-Patman Act). 

(6) The amended complaint in this proceeding also purported to 
charge that each of the respondents, through the use of the zone 
method of pricing and selling its lead pigments, has discriminated in 
the price of said pigments as between competing customers in the 
same territorial division or zone. In this connection, however, the 
amended complaint does not state a cause of action. The allegations 
are in effect that each of the respondents sells its products in accord- 
ance with a zone delivered pricing method and practice, but the alleged 
discriminations relied on as constituting injury to competition are the 
differences in the net prices received by each of the respondents at 
its mill. Thus, the complaint does not clearly show that the alleged 
unlawful discriminations as between purchasers of the respondents’ 
products who are located in the same zone occur as the result of 
differences made in actual prices at which the respondents sell their 
products. For this reason, the Commission is of the opinion that this 
charge of the complaint should not be further considered. 

In support of the allegation that each of the respondents also dis- 
criminates in the price of its lead pigments as between competing pur- 
chasers of such products by arbitrarily classifying its customers to 
receive different quantity, trade and regional discounts from quoted 
prices, certain evidence was introduced tending to show that each 
of the respondents (1) maintains differentials of twenty-five cents 
between 100-pound, 50-pound, 25-pound and 1214-pound containers of 
one hundred pounds of lead-in-oil and other keg products; (2) quotes 
and sells 97 percent red lead Pb,O, at one-quarter cent per pound over 
lower grades and 98 percent red lead Pb;O, at one-half cent per 
pound over lower grades (this practice was not engaged in by respond- 
ents Anaconda and International) ; and (8) employs a price differ- 
ential of one-quarter cent per pound as between quantities of five 
hundred pounds and less of white lead-in-oil and other keg products. 
It appears from the record as a whole, however, that the different 
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charges based on sizes of containers for lead-in-oil and other keg 
products were no more than allowable differences in costs of the con- 
tainers; that the differing changes between the grades of red lead 
probably did not exceed the differences in the costs of the extra proc- 
essing required to produce the higher grades; and that the differential 
of one-quarter cent per pound as between five hundred pounds and 
smaller lots of white lead-in-oil was not shown to have resulted in 
any adverse competitive effects. 

Commissioner Carretta not participating for the reason that oral 
argument on the merits was heard prior to his appointment to the 
Commission. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, the respondents’ 
answers thereto, testimony and other evidence in support of and in 
opposition to the allegations of said amended complaint taken before 
hearing examiners of the Commission theretofore duly designated by 
it (the respondents having consented to the substitution of hearing 
examiners), the recommended decision of the hearing examiner and 
exceptions thereto, the respondents’ appeals from certain rulings of 
the hearing examiner, briefs in support of the amended complaint 
and in opposition thereto, and oral arguments of counsel, and the 
Commission having issued its orders disposing of the exceptions to 
the recommended decision and the appeals and having made its find- 
ings as to the facts and its conclusion that the respondents have vio- 
lated the provisions of the Federal Trade Commission Act and the 
provisions of subsection (a) of Section 2 of an Act of Congress en- 
titled “An Act to supplement existing laws against unlawful restraints 
and monopolies, and for other purposes,” approved October 15, 1914 
(the Clayton Act), as amended by an Act approved June 19, 1936 (the 
Robinson-Patman Act) : 

It is ordered, 'That the respondents, National Lead Company, The 
Eagle-Picher Company, The Eagle-Picher Sales Company, Anaconda. 
Copper Mining Company, International Smelting and Refining Com- | 
pany, The Sherwin-Williams Company, and The Glidden Company, | 
their respective officers, agents, representatives and employees, in or — 
im connection with the offering for sale, sale or distribution of lead 
pigments in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from entering into, 
continuing, cooperating in, or carrying out any planned common 
course of action, understanding, agreement, combination, or conspir- 
acy between or among any two or more of said respondents, or between 
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any one or more of said respondents and others not parties hereto, to 
do or perform any of the following things: 

i. Establish, fix, or maintain prices, terms, or conditions of sale for 
lead pigments, or adhere to any prices, terms, or conditions of sale 
so fixed or maintained. 

2. Quote or sell lead pigments at prices calculated or determined in 
whole or in part pursuant to or in accordance with a zone delivered 
price system; or quote or sell lead pigments pursuant to or in ac- 
cordance with any other plan or system which results in identical 
price quotations or prices for lead pigments at points of quotation or 
sale or to particular purchasers by any two or more sellers of lead 
pigments using such plan or system, or which prevents purchasers 
from finding any advantage in price in dealing with one or more as 
against another seller. 

3. Quote or sell lead pigments at specified differentials over any 
particular quotation or quotations of pig lead prices. 

4, Quote or sell lead pigments at specific price differentials based 
upon differing sizes or types of containers or based upon differing 
quantities in which such products are sold or delivered. 

5. Enter into, employ, or continue in effect, any agency or consign- 
ment contract, plan or arrangement under which the resale prices or 
selling practices of any dealer or distributor are controlled or directed. 

6. Issue to dealers suggested resale prices, dealers’ price schedules, 
or list prices for the purpose or with the effect of inducting dealers 
to observe uniform resale prices and refrain from price competition 
among themselves. 

It is further ordered, That nothing contained herein shall be con- 
strued as prohibiting the establishment or maintenance of bona fide 
agreements, understandings or other relations between any of the 
respondents and its officers, directors and employees, or between any 
of the respondents and any of its subsidiaries or affiliates, relating to 
the sole and separate business of said respondent and its subsidiaries 
or affiliates, when not for the purpose or with the effect of unlawfully 
restricting competition. 

It is further ordered, That each of the respondents, its officers, 
agents, representatives, and employees, in or in connection with the 
offering for sale, sale or distribution of lead pigments in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from quoting or selling lead pigments at 
prices calculated or determined in whole or in part pursuant to or in 
accordance with a zone delivered price system for the purpose or with 
the effect of systematically matching the delivered price quotations 
or the delivered prices of other sellers of lead pigments and thereby 
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preventing purchasers from finding any advantage in price in dealing 
with one or more sellers as against another. 

It is further ordered, That each of said respondents, its officers, 
agents, representatives, and employees, directly or through any cor- 
porate or other device, in connection with the sale of lead pigments in 
commerce, as “commerce” is defined in the aforesaid Clayton Act, do 
forthwith cease and desist from discriminating, directly or indirectly, 
in the price of lead pigments of like grade and quality : 

1. By selling such lead pigments at different zone delivered prices to 
purchasers located in different territorial zones when such purchasers 
- are in competition with one another in the resale or distribution of 
said products, either as lead pigments or as components of other 
products. 

2. By selling such lead pigments to purchasers competing in the 
resale or distribution thereof, either as lead pigments or as compo- 
nents of other products, at different prices which vary according to the 
quantities in which said products are to such purchasers sold or deliv- 
ered, except at such differentials as were not shown in this proceeding 
to have resulted in adverse competitive effects or as were shown to 
have been justified on the basis of differences in the cost of manufac- 
ture, sale, or delivery resulting from the differing methods or quanti- 
ties in which the products were sold or delivered, as stated in the 
findings as to the facts and conclusion herein. 

It is further ordered, That the respondent, National Lead Company, 
its officers, agents, representatives, and employees, do forthwith cease 
and desist from acquiring or attempting to acquire, directly or in- 
directly, any interest of ownership or control in the capital stock, or 
in the physical assets, plants, or other properties, of any concern or 
enterprise which at the time of such acquisition or attempted acquisi- 
tion is a competitor of said National Lead Company in the manu- 
facture or in the sale or distribution of lead pigments. 

It is further ordered, That the respondents, National Lead Com- 
pany, The Eagle-Picher Company, The Eagle-Picher Sales Company, 
Anaconda Copper Mining Company, International Smelting and Re- 
fining Company, The Sherwin-Williams Company, and The Glidden 
Company, shall within sixty (60) days after service upon them of 
this order, file with the Commission a report in writing setting forth | 
in detail the manner and form in which they have complied with 
this order. ot 

Commissioner Mason dissenting and Commissioner Carretta not 
participating for the reason that oral argument on the merits was 
heard prior to his appointment to the Commission. 


SIA A, 
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By Meap, Commissioner : 

The amended complaint on which this case was tried is in two 
counts. It charges in Count I that the respondent, National Lead 
Company, has violated the provisions of the Federal Trade Commis- 
sion Act by monopolizing, and attempting to monopolize, and acting to 
control the sale of lead pigments and the prices thereof, through the 
acquisition of competitors, and otherwise; that the respondent Na- 
tional and the other six respondents have combined and conspired to 
suppress and eliminate competition in the sale of lead pigments 
through the use of a territorial or zone system of pricing and various 
other practices; and that each of the respondents in carrying out the 
alleged conspiracy, and for the purpose of suppressing competition in 
the sale of lead pigments, has engaged in and continued a number of 
unfair, oppressive and discriminatory acts, methods and practices 
in the sale of these products. In Count I, each of the respondents is 
charged with having violated subsection (a) of Section 2 of the 
amended Clayton Act through price discriminations resulting from 
the use of zone delivered pricing methods and the employment of 
various types of discounts granted to some of its customers and with- 
held from others. The answers filed by the several respondents ad- 
mitted many of the factual allegations regarding the use of the zone 
pricing system and the acquisition of competitors by respondent Na- 
tional, but denied that any of the practices were in violation of law, 
and the case was fully tried before a hearing examiner, whose recom- 
mended decision, together with the exceptions thereto, have been care- 
fully considered by the Commission. 

On the conspiracy phase of the case, it is shown in the findings that 
in the late summer and fall of 1933 the respondents met together in 
various subcommittees of the Lead Industries Association for the 
ostensible purpose of drafting a supplemental code of fair competition 
for the Lead Pigments Industry under the National Industrial Recov- 
ery Act; that the respondents, however, did not confine their discus- 
sions to proposals to be included in the code, but rather availed them- 
selves of the opportunity of appraising generally the methods of sell- 
ing theretofore employed in the industry; and that they proceeded 
to cooperatively revise their pricing practices in a manner far beyond 
the sanction of the National Industrial Recovery Act. The fact that 
each of the respondents thereafter followed the pricing practices and 
adhered to the terms and conditions of sale agreed upon during this 
period, and the results of the use of these acts and practices, were 
clearly established. 
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Various officials of the respondent companies testified that there 
were not to their knowledge any agreements by any of the respond- 
ents to employ particular methods or to fix or maintain uniform prices 
and terms of sale of their products, other than the agreements as to 
what should be recommended for the supplemental code. It is true, 
as the respondents contend, that the record does not show the exist- 
ence of any categorical agreements other than those entered into at 
the time of the code discussions. It is well settled, however, that no 
formal agreement is necessary to bring into existence an unlawful 
conspiracy and that a combination prohibited by law may, and often 
must be, found in a course of dealings or other circumstances in the 
absence of any exchange of words (United States Maltsters Associa- 
tion, et al. v. Federal Trade Commisison, 152 F. (2d) 161; Milk and 
Ice Cream Can Institute, et al. v. Federal Trade Commission, 152 F. 
(2d) 479). Moreover, as said by the Court of Appeals for the Sev- 
enth Circuit in the case of Hugene Dietazgen Co. v. Federal Trade 
Commission, 142 F. (2d) 321, 332, “The rule stated in /nterstate Cir- 
cuit v. United States, 306 U.S. 227, and U.S. v. Masonite, 316 U.S. 
265, applies here. ‘Acceptance by competitors, without previous 
agreement, of an invitation to participate in a plan, the necessary con- 
sequence of which, if carried out, is restraint of interstate commerce, 
is sufficient to establish unlawful conspiracy under the Sherman Act.’ 
It is also sufficient to establish unfair methods of competition under 
the Federal Trade Commission Act.” In some respects, particularly 
in the respondents’ use after 1933 of the zone pricing system, the facts 
in this case are strikingly similar to those before the Court in the 
case of Fort Howard Paper Company, et al. v. Federal Trade Com- 
mission, 156 F. (2d) 899. In discussing the situation there presented 
the Court said: 

“As we have already observed, we have here a finding of the exist- 
ence of an agreement to suppress competition. This finding of the 
Commission was made upon all the evidence, including the condi- 
tions existing in the industry. It was not a finding based simply on 
inference. It was a finding of fact based on actualities. The exist- 
ence of substantial similarity in delivered prices to zoned territories 
having identical zone price differentials, by six manufacturers located 
at different places, was not a happenstance. Nor, looking at the situ- 
ation objectively, was it the inevitable and inescapable result of keen 
competition in a standard product in invariable qualities. To be sure, 
a keen competitor strives to meet a lowered price of a competitor 
immediately upon becoming aware of it, but he does not strive to 
and invariably match a price which is higher than that at which he 
needs profitably to sell, unless by express, or tacit agreement, all man- 
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ufacturers have found existence to be less strenuous for all concerned 
by merely setting a price for three zones in the whole United States, 
and except for such (identical) zone differentials, discarding and 
ignoring the substantial item of freight. We are unable to compre- 
hend a manufacturer’s disdain of a natural advantage utilizing the 
same to gain local business, unless he were indoctrinated with the 
belief (or forced by superior economic competitors to align himself to 
concerted action of identical delivered prices) that elimination of 
all competition was economically preferable. 

“True, convenience of the use of zones is not to be denied, but mere 
convenience does not induce competitors approximately one-third of 
the nation’s width apart to consider themselves concentric in mapping 
of zones. One glance at the three zone map for bulk crepe will show 
the artificiality of the zone structure and intention to obviate any 
natural advantage of location from price determination. Two of the 
companies are located in Wisconsin, and the western limits of the zone 
run merely to the Mississippi River while the eastern boundary runs 
to the Atlantic Ocean. Zone 1 is obviously drawn to include all manu- 
facturers and put them on a par. The unfairness of this is shown by 
the fact that a purchaser in the adjacent States of Minnesota and Iowa 
would pay the additional fixed price differential to that paid by pur- 
chasers in the remote New England States. The zoning system here 
employed is an enormous exaggeration of the basing point system, 
having nineteen States as the focal basing point. The packaged crepe 
zone system split the nation (but not into equal halves) into two parts. 

“The zoning system arose under the NRA, which fact saved its 
illegality for the statutorily exempt period. When that immunity was 
lifted the illegality was again apparent and it is more than an infer- 
ence to say that parties continuing to utilize that zoning system, born 
of agreement, suddenly utilized it in order to meet competition, rather 
than by tacit agreement.” (PP. 906.907) 

In this case, the arbitrary nature of the zones used by the respondents 
is even more apparent than it was in that case. As shown in the find- 
ings, respondent National maintains in St. Louis, Missouri, a large 
plant producing various lead pigments, and sales of white lead-in-oil 
and “keg products” in Missouri outside the city limits of St. Louis take 
the Zone 2 price, carrying a premium of 121% cents per hundredweight 
over the par zone price. At the same time, shipments of these products 
are made to Minneapolis, Minnesota, at the basic or par price. A red 
lead and litharge plant is maintained by National in Dallas, Texas, 
where 75 cents per hundredweight is added on sales of such products 
in kegs or cans in that city. Another red lead plant is maintained by 
National in Atlanta, Georgia, which is in Zone 4 for “keg products,” 
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carrying a 3714 cents premium on price, and in Zone 2 for red lead 
and litharge sold as “dry products,” carrying a 25 cents premium. 
Eagle-Picher maintains mining, smelting and pigment producing 
operations in the “Tri-State” field of Oklahoma, Kansas and Missouri, 
States which fall in Zones 5, 8 and 2, respectively, for “keg products.” 
As the Court recognized in the Fort Howard Paper Company case, it 
is unreasonable to assume that this exaggeration of the basing point 
system could have arisen and been followed these many years without 
some understanding on the part of the respondents. 

In connection with the use by the respondents of the agency or con- 
signment method of selling, the various differentials employed, and 
the issuance of uniform suggested resale prices, the evidence discussed 
in the findings also discloses understandings and cooperative endeav- 
ors which, when considered in the light of the surrounding circum- 
stances, leads the Commission to the conclusion that there was on the 
part of the respondents a mutual understanding and acceptance of an 
over-all plan and an intention on the part of each of them to follow it. 

The Commission is of the opinion, therefore, and accordingly has 
found that there existed among the respondents an unlawful con- 
spiracy to fix and maintain prices, differentials and terms and con- 
ditions for the sale of lead pigments, which conspiracy was carried 
out by all of the respondents through the various methods set forth 
in the findings. 

Respondent National Lead Company, upon its organization in 1891, 
acquired the physical properties and stock ownership of sixteen dif- 
ferent companies theretofore engaged in the business of producing 
lead pigments and other lead products, and at the same time acquired 
the controlling stock interests in seventeen other companies engaged 
in the lead pigments and related businesses. In 1906, it acquired all 
of the stock of United Lead Company, which had been organized in 
1903 and which, in turn, had acquired thirteen other companies con- 
trolling many of the principal alloy factories and lead works of the 
United States, including the American Shot and Lead Company, 
which was itself a consolidation of the principal shot towers of the 
country. In the same year, National acquired Carter White Lead 
Company, of Chicago, [llinois, and Omaha, Nebraska, and in 1912 it 
acquired all of the stock of Mathieson Lead Company. The stock of 
Bass-Hueter Paint Company was acquired by National in 1916; the 
properties and assets of Hirst and Begley Company in 1919; the | 
properties of Wetherill and Brothers in the 1930’s; and some time be- 
tween 1931 and 1933 National acquired the properties of the Evans 
Lead Company, a concern producing red lead and litharge in Charles- 
ton, West Virginia. 
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As a result of these acquisitions, culminating in the disappearance 
of over fifty competitors in the period from 1891 to 1935, respondent 
National emerged in a position of practical dominance in the Lead 
Pigments Industry. As an indication of this fact, the record dis- 
closes that during the period from 1936 to 1942, respondent National 
accounted for between 60 percent and 63 percent of the shipments of 
white lead-in-oil, from 30 percent to 35 percent of the dry white lead, 
basic carbonate, and approximately 50 percent of the red lead and 
litharge sold in the United States. In 1938, the percentage of white 
lead-in-oil and dry white lead, basic carbonate, combined, sold by this 
respondent was 58.8 percent of the total of these products sold, and 
in 1941, its share of the total sales of the same two products was 53 
percent. The record further shows that after 1935 the only concern 
left in the lead pigments business with any practical ability to chal- 
lenge National’s supremacy was The Eagle-Picher Company, and that 
beginning in 19380 and continuing through 1935, efforts were made by 
National to acquire a controlling stock interest in this producer also. 

In the meantime, National’s relationships with American Smelting 
and Refining Company, the world’s largest smelter and refiner of 
metallic lead, the basic raw material from which lead pigments are 
manufactured, is a matter of particular importance. In February 
1906, at the time of its acquisition of the stock of United Lead Com- 
pany, respondent National entered into a contract with American 
Smelting and Refining Company under the terms of which National 
acquired control of 85 percent of A. S. & R. Company’s domestic pro- 
duction of pig lead, provisions for the price of which were included 
in the contract, and restricted its use of pig lead produced by its own 
subsidiary to 30,000 tons per year. Under the same contract A. S. & R. 
Co. secured 85 percent of National’s requirements of common pig lead 
and all of its requirements of corroding pig lead, less so much chem- 
ical lead of other brands as National might need. This contract 
remained in effect until 1921, when it expired, whereupon the con- 
tracting parties made other arrangements. Simultaneously with the 
execution of the contract between respondent National and American 
Smelting and Refining Company, another contract was entered into 
between Hoyt Metal Company, a constituent company of respondent 
National, and American Smelting and Refining Company, under the 
terms of which National acquired control over all of A. S. & R. Com- 
pany’s output of antimonial lead. | 

Together, the above arrangements between National and A. S. & R. 
Co. contracted the supply of pig lead subject to bids and daily market 
fluctuations by more than 32 percent of the domestic production. They 
also fixed a monthly average price for pig lead which prevented the 


880 FEDERAL TRADE COMMISSION DECISIONS 
Opinion 49 F.T.C. 


kasing of prices of this product on daily market fluctuations, and thus 
restricted opportunities of buying pig lead at lower prices. In addi- 
tion, the agreements resulted in American Smelting and Refining 
Company taking no further interest in the manufacture of lead 
pigments. 

In the circumstances, it is clear to the Commission that the purpose 
and effect of National’s acquisitions, aided by its arrangements with 
American Smelting and Refining Company, were to substantially con- 
trol the lead pigments industry and to regulate the price of the prin- 
cipal basic raw material used in the manufacture of lead pigments. 
It is equally clear that if in the future National should be successful 
in acquiring the capital stock control or the assets of The Eagle- 
Picher Company, or of any of the other concerns now engaged in 
the manufacture or sale of lead pigments, its position of dominance 
in the industry will be strengthened even more. The question whether 
National has already attained such a monopolistic position as to 
require its dissolution was not tried in this proceeding; nor is it neces- 
sary 1n support of the Commission’s authority to act for this question 
to be determined. As the legislative history of the Federal Trade 
Commission Act clearly shows and as the courts have uniformly held, 
it was not the primary object of that Act to provide a means of break- 
ing up an accomplished monopoly, but rather to enable the Commis- 
sion to stop monopoly in its incipiency (/ederal Trade Commission v. 
Raladam Company, 283 U. S. 643; Fashion Originators’ Guild of 
America, Inc., et al. v. Federal Trade Commission, 312 U.S. 457). In 
1920, the Supreme Court in the Gratz case recognized this Congres- 
sional intent by declaring that unfair methods of competition might 
include not only methods that involved deception, bad faith and fraud, 
but also methods that involved “oppression” or which are “against 
public policy because of their dangerous tendency to hinder competi- 
tion or create monopoly” (253 U.S. 421, 427). 

In the Beechnut case, decided in 1922, the Supreme Court made a 
distinction between combinations and conspiracies under the Sherman 
Act and unfair methods of competition under the Federal Trade Com- 
mission Act, and held that the practices of the single trader there | 
involved was a “system” which “necessarily constitutes a scheme which — 
restrains the natural flow of commerce and the freedom of competition | 
in channels of interstate trade which it has been the purpose of all the 
antitrust acts to maintain,” and that it was “within the power of the 
Commission to make an order forbidding its continuation” (257 U.S. 
441, 454). And in the Cement Institute case, the Court stated the 
applicable law as follows: 
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“In the second place, individual conduct, or concerted conduct, 
which falls short of being a Sherman Act violation may as a matter 
of law constitute an ‘unfair method of competition’ prohibited by the 
Trade Commission Act. A major purpose of that Act, as we have 
frequently said, was to enable the Commission to restrain practices as 
‘unfair’ which, although not yet having grown into Sherman Act di- 
mensions would, most likely do so if left unrestrained. The Com- 
mission and the Courts were to determine what conduct, even though 
it might then be short of a Sherman Act violation, was an ‘unfair 
method of competition.’ This general language was deliberately left 
to the ‘Commission and the courts’ for definition because it was thought 
that ‘There is no limit to human inventiveness in this field’; that conse- 
quently, a definition that fitted practices known to lead towards an 
unlawful restraint of trade today would not fit tomorrow’s new in- 
ventions in the field; and that for Congress to try to keep its precise 
definitions abreast of this course of conduct would be an ‘endless task.’ 
See Federal Trade Commission v. R. F. Keppel & Bro., 291 U.S. 
304, 310-312, and congressional committee reports there quoted.” (333 
U.S. 683, 708). 

Having found from the evidence before it that the acquisitions of 
competitors by respondent National, aided by its arrangements with 
American Smelting and Refining Company, have had the tendency 
and effect of restraining trade, suppressing price competition and 
tending dangerously to create a monopoly in the lead pigments in- 
dustry, the Commission is of the opinion that it not only has the au- 
thority but that it is under a duty to prohibit the further aggrandise- 
ment of this respondent through additional acquisitions. 

In addition to charging the respondents with the use of unfair 
methods of competition and unfair and deceptive acts and practices 
in commerce, in violation of Section 5 of the Federal Trade Com- 
mission Act, the amended complaint, in Count IJ, alleges that each 
of the respondents discriminates in the price of its lead pigments as 
between different purchasers, in violation of Section 2 (a) of the 
amended Clayton Act. Certain of the discriminations, it is alleged, 
occur as a result of the use of the zone method of pricing and selling 
to competing customers in the same zone. As stated in the conclusion 
appended to the findings, the Commission is of the opinion that on this 
phase of the case the complaint fails to state a cause of action. This 
is because the allegations are that each of the respondents sells its 
products in accordance with a delivered pricing system, but the alleged 
discriminations occur as a result of differing net prices received by 
each of the respondents at its factory. Thus, the complaint does not 
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show that the alleged unlawful discriminations as between purchasers 
located in the same zone occur as the result of differences in actual 
prices at which the respondents’ product are sold. Certain of the 
other price differences resulting from the classification of customers 
to receive different quantity, trade and regional discounts either were 
no more than allowable differences in the costs of containers or were 
not shown to have resulted in any substantial adverse competitive 
effects. None of the practices involved in these charges is covered by 
the order to cease and desist. 

As set forth in the findings, each of the respondents after 1934 
sold its various lead pigments on the basis of flat delivered prices to 
customers located within designated zones, with uniform differentials 
added to these par zone prices in sales outside of the par zones. These 
inter-zone prices were in fact different prices, differing by the amount 
of the zone premiums, and could be justified only where the addi- 
tional freight or other transportation costs exceeded the zone pre- 
miums. No such justification was made by any respondent. 

The respondents since 1934 have also consistently quoted and 
charged different prices for their lead pigments as between carload 
purchasers and less-than-carload purchasers. In the case of oxides, 
the carload price has been based on American Smelting and Refining 
Company’s price for common pig lead, and the price for smaller quan- 
tities has been 40 cents per hundredweight higher on quantities of 
five tons and 90 cents per hundredweight higher on quantities of less 
than five tons. In a substantial number of cases these price differ- 
ences have been much more than the differences between car and 
less-than-car freight rates and have resulted in an excess charge over 
delivery costs as high as 88 cents per hundredweight against the 
purchasers of small quantities. In the case of dry white lead the 
price difference as between carload shipments and less-than-carload 
shipments has been one-fourth cent per pound. In most cases in which 
rail freight is a factor this price difference is justifiable on the basis 
of differences between carload and less-than-carload freight. How- 
ever, no effort was made by any respondent to justify on a cost of — 
delivery basis or otherwise the one-fourth cent differential as to cus- 
tomers in areas in which the mode of delivery is local cartage and 
rail freight is not a cost factor. 

The record shows that large quantities of oxides are sold by the 
respondents to manufacturers of storage batteries and that large | 
amounts of white lead are sold to ari eaten of mixed paints. 
During the period from 1934 to 1941, conditions in both the storage 
battery industry and the mixed paint industry were such that the 
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competitive effects of the respondents’ discriminations were readily 
apparent. 

The storage battery industry consists of more than 200 companies, 
ranging in size from multiple plant operations of the United States 
Electric Storage Battery Company and its subsidiaries, Willard and 
Grant, to small proprietorships whose total production may be less 
than 50 batteries per day. Certain of these manufacturers, including 
the larger ones, are located in the respondents’ par price zone, while 
others competing with them in the sale of batteries are located in 
premium zones, where the delivered price of oxides to purchasers in 
lots smaller than five tons is almost $6 per barrel higher than the 
price to the manufacturer in the par zone purchasing his oxides in 
carload lots. The evidence is that during the period from 1934 to 
1941 the storage battery industry was characterized by particularly 
sharp price competition and that a saving to a manufacturer of from 
5 to 10 cents per battery on material costs often would mean the dif- 
ference between a profit and a loss on low-priced batteries. So bad 
was the situation and so narrow were profits during this period, ac- 
cording to one small manufacturer from St. Louis (a purchaser of 
oxides in lots smaller than carloads), that “the only way we could 
get by and make a living was to use the old battery cases over again,” 
that the competition of other sellers, including Sears-Roebuck Com- 
pany (the battery manufacturing subsidiary of which was a pur- 
chaser of oxides in carload quantities), was such that his enterprise 
had gone “broke,” and that his company could not manufacture bat- 
teries for sale at prices comparable with those offered at retail by 
Sears-Roebuck. By other evidence it is shown that during the period 
from 1985 to 1941 large battery manufacturers located at a consider- 
able distance from the factories of the respondents regularly offered 
for sale storage batteries in Chicago, St. Louis, and other lead pig- 
ment producing centers, at prices which were actually below the cost 
of manufacture of comparable products to the smaller battery pro- 
ducers located in such centers. 

In this situation, the respondents’ price differentials between zones, 
together with the added amounts charged less-than-carload purchasers 
in both the par zones and the premium zones, making a difference in 
the cost of oxides of from 414 to 6 cents per battery against the smaller 
battery manufacturers located in the premium zones, obviously has 
had the tendency to injure competition as between the larger and 
smaller manufacturers. Similar considerations lead to the same con- 
clusion with respect to the price differences on sales of white lead, 


both dry and in oil. 
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In any case in which activity violative of the statutes administered 
by the Commission is found to exist, it is the Commission’s duty to 
determine to the best of its ability the remedy necessary to suppress 
such activity and to take every precaution to preclude its revival. 
In many cases, and particularly in trade restraining conspiracies, a 
solution of this problem involves the consideration of many factors, 
including the history of the collective activity and the manner in 
which it originated. In this case, it was the purpose and the intent 
of the respondents during the NRA period to cooperatively revise the 
pricing practices in the lead pigments industry and as a principal 
part of this revision to establish a uniform zone pricing system. De- 
tailed discussions of this matter were carried on in the meetings held 
in 1933 and 1984 at which the several respondents were represented. 
Maps showing the boundaries of the zones to be observed in fixing the 
delivered prices of the several products involved were distributed ; 
and each of the respondents since that time, with minor variations, 
has followed the pricing system and adhered to the zone boundaries 
so discussed and shown on these maps. In this situation, and in order 
to effectively break up the conspiracy, the Commission in its order 
in this case is providing not only that the respondents cease and desist 
from “entering into, continuing, cooperating in or carrying out any 
planned common course of action, understanding, agreement, combina- 
tion or conspiracy” to engage in the practices found to have been en- 
gaged in, but also that each of the respondents individually cease and 
desist from selling its lead pigments at prices calculated in accordance 
with a zone delivered price system “for the purpose or with the effect 
of systematically matching the delivered prices quoted or the delivered 
prices of other sellers of lead pigments and thereby preventing pur- 
chasers from finding any advantage in price in dealing with one or 
more sellers as against another.” Such a prohibition is necessary, not 
because it is unlawful in all circumstances for an individual seller, 
acting independently, to sell its products on a delivered price basis 
in specified territories, but to make the order fully effective against 
the trade restraining conspiracy in which each of the respondents 
participated. 

While the complaint did not in Count I attack the zone pricing 
practices of each of the respondents aside from the conspiracy, it did 
in effect allege that each of said respondents, acting pursuant to and 
in furtherance of the conspiracy, used the zone method of selling. It- 
further alleged that each of them used that system “for the purpose 
and with the effect of enabling the respondents to match exactly their 
offers to sell lead pigments to any prospective purchaser at any des- 
tination, thereby eliminating competition between and among them- 
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selves.” Thus, the prohibition against the use by each of the respond- 
ents of a zone delivered pricing system where the purpose or effect 
is to systematically match the quotations or prices of competitors 
runs directly against the pricing practices alleged to have been en- 
gaged in and is fully justified under the complaint. In the Com- 
mission’s opinion, it is also appropriate to eliminate the effects of the 
respondents’ price-fixing conspiracy and to guarantee against the 
continuation of that conspiracy. 

The six respondents in this proceeding account for practically the 
entire production of lead pigments in the country, there being only 
a few small producers offering such products for sale in commerce in 
the United States other than said respondents. It is to those respond- 
ents that purchasers in commerce throughout the country must look 
for their supplies of lead pigments, and the respondents have the 
power to and do control the supply of lead pigments available. The 
maintenance of the delivered price zones and the quotation of delivered 
prices therein constituted the very cornerstone of the respondents’ 
conspiracy. It was the adherence by each of them to this system of 
pricing that made the combination work. It was in this way that the 
matching of prices, one of the objectives of the conspiracy, was accom- 
plished. Unless and until each of the respondents is prohibited from 
so adhering to the system and from so using the zones, the evils spring- 
ing from the combination, one of which is to eliminate price competi- 
tion, may well continue indefinitely. Unless the respondents, repre- 
senting practically the entire economic power in the industry, are 
deprived of the device which made their combination effective, an 
order merely prohibiting the combination may well be a useless gesture. 

The Commission is cognizant of the fact that identity of prices may 
result from either competitive or noncompetitive situations and that 
the intensity of competitive factors may vary in degree in any industry. 
Perfect competition, like the perfect price conspiracy, may be hoped 
for but is rarely obtained. The pricing pattern as used in this industry 
and as described in the findings as to the facts was not the result of 
one secret meeting in a smoke-filled room. It is the result of many 
business experiences and compromises over a period of years. 

In the absence of direct admissions of guilt, allegations that sellers 
have established a zone pricing conspiracy usually present difficult 
problems for the finder of the facts. In the typical basing point con- 
Spiracy case the conspirators (the sellers) must determine the bid 
price of the commodity delivered at the door of each buyer and this 
price usually varies with the cost of rail freight from the basing point 
to the point of delivery. Each seller, therefore, under the basing 
point system must usually have and use the same freight rate book or 
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other device used by each of the other sellers so that to quote identical 
prices each seller will use the same figure for the cost of the freight. 
That is the reason bids under that system have identical prices to the 
fraction of a cent. Under the basing point system the conspirators 
must be continually alert and careful in figuring their bids in order 
to quote identical delivered prices. 

By comparison, the zone conspiracy pricing system operates rather 
simply. Under the basing point system delivered prices, while usually 
identical at each point of delivery, vary as between different delivery 
points in the same amounts as do the estimated costs of rail freight 
from the basing point. In a zone system of pricing the delivered price 
is the same for every point of delivery within a zone. A zone com- 
prises several States. Once the price in the par zone has been estab- 
lished and the relative price graduations in the other zones have also 
been established, the system operates substantially automatically and 
with a minimum of conspiratorial guidance. What would be the 
situation if the Commission issued only the usual type of conspiracy 
order in this case—that is, to discontinue agreeing to fix prices, etc. ? 

After the order is issued the respondents might continue to use 
the same zone pricing system and when questioned by the Commission 
as to compliance with the order they might truthfully reply that they 
had not corresponded or conversed with their former conspirators 
since the issuance of the Commission’s order to cease and desist. The 
respondents, however, would be enjoying all the fruits of their con- 
spiracy—the rigged pricing pattern—and the momentum of the sys- 
tem, so firmly and maturely established, might last for some time 
unless effective measures to break it up were taken. That is the pur- 
pose of the paragraph of the order to cease and desist directed against 
each of the respondents individually. For purposes of illustration, let 
us assume that these seller-respondents were at one time struggling 
up the long and difficult hill of competition. Let us assume they were 
operating independently of one another, each one independently mak- 
ing his own decisions as to the production and asking price of his 
commodity. The road was hard. The potential rewards and the risks 
were great. There came upon the scene the siren song describing the 
advantages of “stabilizing the market” and the avoidance of what is 


sometimes referred to as “cut throat competition” but which very often | 
is plain unvarnished price competition. The respondents succumbed | 
to the blandishments of this siren song of claimed stability and were 
lulled into a false sense of security. A competitive industry is a self- | 
disciplined industry. Competition also supplies the needed dynamics. | 
A noncompetitive and therefore a non-disciplined industry becomes | 
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lethargic and clings to the status quo. Under an expanding dynamic 
economy, an industry cannot maintain the status quo—it must either 
move forward or lose ground. The less alert industry with its blunt 
blade of competition lags behind and may lose its relative place in the 
market to a newer and more aggressive industry which will accomplish 
the same end at a lower price. 

The purpose therefore of this order is to aid in substituting for the 
competitive lethargy which has existed in this industry in recent 
years a condition of sharp and healthy competition. It is hoped that 
it will be effective in dissipating the dregs of the conspiratorial pricing 
pattern and that it will bring to this industry, not the gentlemanly 
understanding at the Country Club or the suave unexpressed agree- 
ments of the sales managers over a friendly Scotch and Soda, but 
the hard price competition of the market places which may not be 
gentlemanly but is usually fair, particularly to consumers. In such 
competition the weak might get hurt, but social security is not the 
province of this Commission. The only way to have competition is 
to compete. If after competition is restored any of the respondents 
can make a proper showing to the Commission that this prohibition 
or any other prohibition in the order is no longer necessary or desir- 
able, the Commission will, of course, at that time take such action as 
may be appropriate in the light of the facts and the law. 

The majority of the Commission believes that its power to take the 
steps it feels necessary to correct the evils found to exist in this industry 
cannot be seriously questioned. The courts in addition to recognizing 
the power of the Commission to stop any method of competition, even 


‘though individually pursued, if it has a dangerous tendency unduly 


to hinder competition or create a monopoly (cases previously cited), 
have also clearly indicated the extent to which the Commission may 
go in an effort to make its orders effective and to prevent evasion. In 
the case of Hershey Chocolate Corporation v. Federal Trade Com- 
mission, for example, the Court of Appeals for the Third Circuit in 
upholding the Commission’s order notwithstanding attack on the 
ground that it went beyond the scope of the complaint, said: 

“x % * the Commission’s power would be limited indeed if it were 
restricted to enjoin unfair acts of competitors only as evidenced in the 
past. To be of any value the order must proscribe the method of 
unfair competition as well as the specific acts by which it has been 
manifested. In no other way could the Commission fulfill its remedial 
functions.” (121 F. (2d) 968, 971-972.) 

In the case of Local 167 v. United States, 291 U.S. 293, 299, involv- 
ing conspiracy among a number of defendants, the defendants sought 
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to eliminate from the injunction certain provisions enjoining conduct 
which they contended had not been proved to be a part of the con- 
spiracy. The Court held— 

“The United States is entitled to effective relief. To that end the 
decree should enjoin acts of the sort that are shown by the evidence 
to have been done or threatened in furtherance of the conspiracy. 
It should be broad enough to prevent evasion. In framing its provi- 
sions doubts should be resolved in favor of the Government and 
against conspirators.” 

In National Labor Relations Board v. Express Publishing Company, 
312 U.S. 426, 485-437, the Supreme Court said— 

“A federal court has broad power to restrain acts which are of the 
same type or class as unlawful acts which the court has found to have 
been committed or whose commission in the future, unless enjoined, 
may fairly be anticipated from the defendant’s conduct in the past. 

“Tt is a salutary principle that when one has been found to have 
committed acts in violation of a law he may be restrained from com- 
mitting other related unlawful acts. 

“Having found the acts which constitute the unfair labor practice 
the Board is free to restrain the practice and other like or related 
unlawful acts. * * * The breadth of the order, like the injunction of 
a court, must depend upon the circumstances of each case, the purpose 
being to prevent violations, the threat of which in the future is indi- 
cated because of their similarity or relation to those unlawful 
acts * * * found to have been committed * * * in the past.” 

In the case of Haskelite Mfg. Corporation v. Federal Trade Com- 
mission, the Court of Appeals for the Seventh Circuit accepted and 
applied the same principle and held that the Commission could pre- 
scribe reasonable requirements and “guarantees against a recurrence 
of the past unfair and deceptive acts” and which “were calculated to 
aid in dispelling for the future the unfair and deceptive practices of 
the past” (127 F. (2d) 765, 766). 

Nor is the relief to which the Commission is entitled limited to the 
performance of “other related unlawful acts,” referred to by the 
Court in the Express Publishing Company case. Even acts lawful 
in themselves may be prohibited when they cannot be separated from 
the unlawful scheme of which they are a part. The applicable law 
has been settled by the Supreme Court. In the Ethyl Gasoline case _ 
(Lthyl Gasoline Corporation, et al. v. United States, 309 U. S. 436), | 
the Supreme Court disposed of a contention that the decree should not 
extend to the prohibition of a device that could be lawfully used, 
as follows: 
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“Since the unlawful control over the jobbers was established and 
maintained by resort to the licensing device, the decree rightfully 
suppressed it even though it had been or might continue to be used 
for some lawful purposes. The court was bound to frame its decree 
so as to suppress the unlawful practices and to take such reasonable 
measures as would preclude their revival.” (P.461.) 

Two years later in the case of United States v. Univis Lens Com- 
pany, Inc., et al., 316 U.S. 241, the Court again applied the same rule. 
It said that even assuming the validity of certain licensing restrictions, 
“these features are so interwoven with and identified with the price 
restrictions which are the core of the licensing system that the case is 
an appropriate one for the suppression of the entire licensing scheme 
even though some of its features, independently established, might 
have been used for lawful purposes.” (P. 254.) 

In view of all of the foregoing, the Commission is of the opinion 
that the prohibition in the order against the persistent, continuing and 
intended matching of prices through the use by each of the respond- 
ents of a zone delivered pricing system is particularly appropriate. 


DissENTING OPINION OF CoMMISSIONER Lowe B. Mason 


Two important questions will be answered by what the reviewing 
courts do with the decision in this case. 

First, does this agency have the same scope as a court of equity in 
the issuance of injunctions? 

Second, may the implied conspiracy doctrine be extended to control 
the general pricing patterns of individuals unassociated with con- 
spiracy? In other words, may the implied conspiracy doctrine be 
extended to prohibit non-conspiratorial but conscious parallel action ? 

The order in this case does both, frankly and without equivocation 
(a fact that should earn the gratitude of all interested in clarity). 

Chairman Mead points out in his able opinion that the majority 
believes the Commission, like courts, may frame its decrees, not only 
to suppress unlawful practices, but may also take other measures to 
preclude any possible revival of prohibited acts. 

The Commission does not have, and in my opinion it should not 
have, the general injunctive powers of a court. As was said by the 
Supreme Court in the Eastman Kodak case: “The Commission exer- 
cises only the administrative functions delegated to it by the Act, not 
judicial powers.” + 

The instant order would enjoin National Lead from acquiring com- 
petitors even if there was no adverse effect on competition, and it 


1 Federal Trade Commission vs. Eastman Kodak Oo., 274 U. S. 619. 
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would enjoin all defendants from “conscious price parallelism” * sans 
conspiracy. 

If we may enjoin acts which are lawful, there will be no further 
occasion for the judicial process, so far as Government control of 
business is concerned. As it is now, we are unencumbered with the 
same rules of evidence? or the requirement of full disclosure of 
charges before trial that courts must observe. Moreover, our find- 
ings, embellished as they are with the stamp of expertise, do not 
attract the same vigilance reviewing justices give findings of néisé 
prius courts.* 

With equity court powers, but untrammeled with their restrictions, 
we can make short shrift of those protections to men’s liberties that 
courts so meticulously observe. 

We may say with Lady Macbeth, “What need we fear who knows it, 
where non can call our power to account 2” 

On the side of speed there is much to recommend our replacing 
equity courts. On the side of justice there is much to give us pause, 
for the instant order assumes injunctive powers never dreamed of by 
the legislature that created us—authorities heretofore never invested 
in an agency already functioning as investigator, grand jury, prose- 
cutor and petit jury combined. 

We are not a court. We are simply a self-operating combination 
of a grand and petit jury. 

Like a grand jury, if we believe the public interest warrants, we 
issue a presentment to be tried either before ourselves or our hearing 
examiners in lieu of a petit jury. But, sitting in our quasi-judicial 
robes, we may go no further than to inhibit those acts we found un- 
lawful in our findings of fact while we sat in our expert jury-box. 

Thus we may prohibit a man, who advertised brass salt cellars as 
gold, from doing so again. By the same order, we may ban all related 
unlawful acts. But to say we may enjoin the man from ever selling 
salt cellars again is to exercise equity court powers not included in the 
budget of this agency. 


2This phrase has been so bruited about that what it means depends on who says it. One 
thing is certain, however. Everyone agrees it is not of itself illegal. See the Commission’s 
agreed order in Federal Trade Commission vs. U. 8. Steel Corporation, Docket 5508. 

%The Commission is not “restricted to the taking of legally competent and relevant 
testimony.”’ 

4¥Federal Trade Commission findings will not be disturbed if on consideration of the 
whole record they are supported by ‘‘substantial evidence.” Universal Camera Corp. vs.- | 
National Labor Relations Board, 340 U. 8. 474. Equity court’s findings are more vulnerable 
on appeal, and may be set aside under the “clearly erroneous” test. A reviewing court 
generally abdicates the right to review factual findings of a trial judge on the ground that 
it will not substitute its judgment on weight of the evidence for that of the judge who 
hears witnesses and observes their demeanor on the stand. In this respect we Commis- 
sioners are no better off than appellate courts. We do not see witnesses face to face. We 
only read the record of a case after it has been adduced before a trial examiner. 
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Thus we may prohibit defendants from conspiring together to fix 
prices but we cannot make one man’s legal price illegal merely because 
others follow. Nor can we foreclose an entrepreneur from quoting 
any price he chooses merely because someone else got to the market 
place first with a similar price. . 

We may prohibit a company from acquiring a competitor if it im- 
pairs competition or tends to a monopoly, for that we know to be il- 
legal; but we cannot gaze into a crystal ball and find as a fact today 
that any or all acquisitions in the near or distant future will be illegal. 

The findings of fact and order based on count one violate this latter 
truism. National Lead is perpetually enjoined against acquiring any 
competitors. We have sought here to issue an injunction similar to 
those issued by courts.°® 

While the courts do not need to follow the statutory form required 
of the Federal Trade Commission by Section 7 of the Clayton Act, 
they have at times done so, as in United States vs. Allied Van Lines 
(D. C. N. D.—TIllinois, No. 44-C-30), and in United States vs. Ameri- 
can Thread Company (D.C. N. J—Eq. No. 312). In these cases the 
courts limited their injunction to the acquisition of specific competi- 
tors named in the bills of complaint. 


©The following equity court injunctions contain (in one or another respect) commands 
which neither Section 5 of the Federal Trade Commission Act nor Section 7 of the Clayton 
Act give the Federal Trade Commission the right to issue : 

In United States vs. National Cash Register Company (D. C. 8S. C.—Ohio, Eq. No. 6802)) 
the court prohibited defendants from acquiring any competitor engaged in the same kind 
of business as the defendants were engaged in, with a proviso that if it could be proved 
under a later petition that said acquired company could supplement the defendant’s busi- 
ness, and that the such acquisition would not substantially lessen competition, the court 
reserved the right to give approval to such acquisition. 

In United States vs. Hartford Empire (D. C. N. D.—Ohio, No. 4426) defendants were 
prohibited from acquiring the business of a competing firm, unless such acquisition was 
approved by the court. 

In United States vs. Foster Kleiser Company (S. D.—California, Eq. No. R—-31-—M) de- 
fendants were prohibited from acquiring competitors wntil further order of this court. 

In United States vs. General Outdoor Advertising (D. C. S. D—New York, Eq. No. 46-50) 
the defendants were prohibited from acquiring any additional display plants (except by 
way of replacement of an existing plant now owned by the defendant) where the purchase 
of such acquisition is primarily to exclude competition from the outdoor advertising 
industry. 

In United States vs. Central West Publishing Company (D. C. N. D.—Ilinois, Eq. 83088— 
1912), the court prohibited the defendant from acquiring any other company engaged in 
the same type of business as defendant’s. 

In United States vs. Hastman Kodak (D. C. W. D.—New York, Hq. A-51) the defendants 
were enjoined from acquiring any competing plant, for the purpose or with the effect of 
restraining trade or creating an unlawful monopoly. 

In United States vs. California Associated Raisin Company (D. C. S. D.—California, 
Eq. No. B—67), defendants were prohibited from acquisition of any competitor which would 
eliminate or decrease competition in interstate commerce. 

On December 31, 1952, the Federal District Court of Massachusetts entered a consent 
judgment enjoining Hood & Sons and Whiting (milk companies) perpetually from selling 
the business of one to the other, and further enjoined the two Hood defendants for a period 
of time from acquiring any milk dealers in specified localities. Hood & Sons are also 
required to divest themselves of certain country milk stations located in Maine and Ver- 
mont, and to limit the use of others. 
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Generally speaking, however, equity injunctions are composed on 
the spot (played by ear, as it were) to fit the particular need of the 
case as the chancellor saw it. Take for instance, United States vs. 
Gamewell Company (D. C.—Massachusetts, No. 6150); there the 
defendant was prohibited from acquiring any company selling equip- 
ment (a) useful only in fire alarm systems, or (b) in connection with 
the manufacture of fire alarm systems. 

As can be seen from a study of the above cases, courts often give 
blanket injunctions which forbid acquisitions of any corporations, even 
if future acquisitions, standing of themselves, might be legal. 

There is no special harm in this because equity courts can maintain 
a continuing jurisdiction over the actions of their litigants. No one 
is called to book for disobedience of a mandate without having the 
opportunity to judicially challenge the same. 

This same judicial safety valve is guaranteed defendants when 
the Federal Trade Commission issues a cease and desist order under 
the Clayton Act. But even while Section 7 of the Clayton Act in 
effect endows us with certain injunctive powers (we may order a com- 
pany to disgorge stock or assets of a specific rival), our injunctive pow- 
ers are circumscribed—as they should be for an agency holding both 
prosecuting and fact-finding powers. We may only condemn specific 
acquisitions. On top of this restriction, Congress permits judicial 
reviews, at any future time, of our Clayton Act orders. 

Whether it be tomorrow, or a year’s tomorrow, the Federal Trade 
Commission must go to a court for sanctions and penalties. So under 
the Clayton Act, Federal Trade Commission injunctions are always 
subject to judicial scrutiny. 

But these judicial protections are skipped in the instant case by 
charging wrongful acquisitions under the Federal Trade Commission 
Act instead of under the Clayton Act,® Here the Commission evades 
the necessity of condemning specific acquisitions. 

Here the Commission sidesteps certain presumptions of innocence 
defendants are entitled to when hailed before us under the Clayton Act. 
These presumptions of innocence would hold under the Clayton Act 
unless a preponderance of the evidence proved that: 

1. The defendant acquired stock or assets of a certain company ; 

2. That company was in competition with defendant; 

3. Such acquisition may have lessened competition or tended to 
monopoly, etc. 

Lastly and perhaps the most vital curtailment of judicial protec- 
tion found in the instant order is the fact that by arrogating general 


*One must not confuse the Commission’s order in Western Meat, Docket 456, with the 
instant case. The Western Meat order was not a general injunction. [See 5 F. T. C. 417.] 
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equity injunctive powers under Section 5 of our own Act, we fore- 
stall any judicial challenge to our commands sixty days after we have 
spoken. For the Federal Trade Commission Act is different from 
the Clayton Act in that its orders become final and not subject to 
judicial review if the defendants neglect to perfect an appeal within 
the time limit. 

There are other fundamental dangers in endowing a quasi-judicial 
agency with equity court powers, as the instant case demonstrates. 
The law under which we operate has no statute of limitations, Stat- 
utes of limitation protect the citizen against charges based on ancient 
accusations, for the unreasonable delay in bringing a respondent to 
trial cheats him of the fair opportunity to marshall facts in his own 
defense. 

The nexus of the first charge leveled at National Lead is based on 
events occurring from 1891 upwards. In a court of law, this evidence 
might be admissible as “background material”; yet it is difficult to 
imagine any court trained in the evaluation of evidence accepting the 
same with the hospitality the Federal Trade Commission has ac- 
corded it here. For the Commission in 1953 bases a perpetual in- 
junction against defendant National Lead principally on evidence 
of consolidations taking place back in Benjamin Harrison’s time. 

What has been said with reference to the Commission’s assumption 
of general equity powers to inhibit legal acquisitions apples with 
greater force to inhibiting legal pricing practices. For acquisitions 
are matters of single import, occurring but infrequently, whilst the 
right to set a price upon the fruits of one’s labor is a continuous un- 
broken chain of rights that will be destroyed the minute one is com- 
manded to change prices if he becomes conscious of the fact that 
others are charging the same. 

Assuming for the sake of argument (and it is only on this basis 
that I can make such an assumption) that respondents conspired to 
fix prices, the Commission, exercising the administrative functions 
delegated to it under the Act, may only condemn and inhibit that 
which it finds to be illegal. In the instant case, however, it has not 
found individual conscious price parallelism sans conspiracy to be 
illegal. Nevertheless it has condemned conscious parallelism in its 
order to cease and desist. 

Besides enjoining acts which the Commission has not found illegal, 
it has overstepped the injunctive authority approved by the Supreme 
Court in Federal Trade Commission vs. Cement Institute (April 26, 
1948). There the defendants objected to paragraph one of an order 
which prohibited respondents from “quoting or selling cement pursu- 
ant to or in accordance with any other plan or system which results in 
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identical price quotations, or prices for cement at points of quotation, 
or sale, or to particular purchases by respondents using such plan 
or system, or which prevents purchasers from finding any advantage 
in price in dealing with one or more of the respondents against any 
of the other respondents.” 

These words would have a familiar ring when compared with the 
order in the instant case but for one important variation—the order 
in the Cement case was directed solely at conspiratorial concerted 
action; the order in the instant case is directed at individual activities 
of each of the respondents—which have not been found to be illegal. 

In the Cement case, the court was careful to point out that “This 
paragraph, like all the others in the order, is limited by the preamble 
which refers to concerted conduct in accordance with agreement or 
planned common course of action,” and observed that “It is thus 
apparent that the order by its terms is directed solely at concerted, not 
individual activity on the part of the respondents.” 

Thus far we have dealt with the question, has the Commission 
exceeded its authority in the instant order. 

Now we need to look at another phase of the case. Do the facts 
support a finding of conspiracy to fix prices ? 

Let us identify the realistic elements of conspiracy and see if any of 
them match the facts in this case. Till now there has never been 
a quasi-judicial cataloging of the same, nor have the reviews of our 
cases by courts been of much help in this quarter, for courts act strictly 
on an ad hoc basis. Their decisions (like the decisions of consulting 
physicians reviewing the diagnosis of a practicing doctor) give 
validity to a first judgment but lack value as a general text. Even the 
eight most important Federal ‘Trade Commission decisions in the 
realm of conspiracy 7 serve only to tell whether the evidence in each 
case was substantial enough to carry the Commission’s order. 

When administrative agencies keep gauging their decisions on what - 
the courts have refused to reverse, there is a general decline—a water- 
ing down, as it were—of the preponderance of evidence rule, especially 
in matters tried before us, for we are not subjected to the discipline 
of supporting our issues before a separate and disinterested body.® 

TIT nominate these eight: Salt Producers Assn. vs. Federal Trade Commission, 134 F. 
(2d) 354; Federal Trade Commission vs. Cement Institute, et al., 333 U. 8. 683; Phelps 
Dodge Refining Oorp., et al. vs. Federal Trade Commission, 189 F. (2d) 393; Milk & Ice 
Oream Can Institute vs. Federal Trade Commission, 152 F. (2d) 4783, Bond Crown & Cork 
Oo. vs. Federal Trade Commission, 176 F. (2d) 974; Tag Manufacturers Institute vs. Fed- 
eral Trade Commission, 174 F. (2d) 452; Allied Paper Mills vs. Federal Trade Commission, 
165 F. (2d) 600; Fort Howard Paper Co. vs. Federal Trade Commission, 156 F. (2d) 899. 

8 There are hopeful signs that courts are becoming aware of this. See: Standard Oil Oo. 
vs. Federal Trade Commission, 340 U. S. 231; Ada J. Alberty vs. Federal Trade Commis- 


sion, 182 F. (2d) 36; Minneapolis-Honeywell Regulator Co. vs. Federal Trade Commission, 
191 F. (2d) 786, certiorari denied by Supreme Court, December 22, 1952; Tag Manufac- 
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In this matter let us apply the criterion of conspiracy to the facts 
on the basis of the preponderance of evidence rule, and perhaps at the 
outset even indulge in the presumption of innocence, a presumption 
that has become quite outmoded of late. 

What constitutes a conspiracy ? 

No one definition seems adequate, but certain sign posts are always 
found along the conspiracy road. History records them and literature 
dramatizes them so many times that he who runs can read. 

In conspiracy there must be secrecy—a Macbeth whispering to his 
lady ; a group of Boston merchants disguised as Indians, a Guy Fawkes 
hiding with his fellow travelers in the basement of a Westminster 
house; Madame Defarge knitting the names of aristocrats in her 
shawls behind the counter of a wine shop in Saint Antoine. 

When it is no longer secret, it’s no longer a conspiracy—it’s a revolu- 
tion. The farmers who stood on the bridge at Concord, Washington 
at Valley Forge, Caesar crossing the Rubicon, Luther nailing his thesis 
on the cathedral door—these people had dropped secrecy of purpose 
and were no longer conspirators. 

Conspiracy is surrounded with a vague and villainous aura, treach- 
ery, hidden plotting, surreptitious meetings and codes. 

The law condemns conspiracy because it secretly unites the strength 
and resources of many to a criminal end and is more tolerant of infer- 
ences and conjectures of guilt because its insidious means of accom- 
plishment make the conspirators more difficult to apprehend. 

Because the law requires less proof at the same time it imposes 
greater sanctions against conspiracy, implied conspiracy charges have 
become a practice peculiar to Anglo-American law. This is especially 
true when a quasi-judicial agency of the Government seeks to prohibit 
individuals from doing things which are not illegal. 

The growing habit of issuing complaints and orders based on the fic- 
tion of conspiracy when no substantive offense can be charged against 
the single acts involved, constitute a serious threat to fairness in our 
quasi-judicial procedure.°® 

If secrecy be one of the sign posts of a real conspiracy, what are its 
elements in the instant case ? 

During NRA under the spurring of the Federal Government, the 
defendants were required to draft a so-called Master Code, and later a 
supplemental code dealing with prices and terms. ~ 
turers Institute vs. Federal Trade Commission, supra; Carlay Co. vs. Federal Trade Com- 
mission, 153 F. (2d) 493; Federal Trade Commission vs. Motion Picture Advertising 
Service, 194 F. (2d) 633, argument completed in Supreme Court this term; New Standard 
Publishing Oo. vs. Federal Trade Commission, 194 F. (2d) 181; and Dearborn Supply Co. 
vs. Federal Trade Commission, 146 F. (2d) 5. 


"My apologies go to Mr. Justice Jackson for purloining his phraseology in Krulewitch 
vs. U. 8., October Term 1948, No. 148, and adapting it to the rationale in this case. 
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These codes were drawn at NRA meetings held under the aegis 
of the Federal Government. Following the pattern of every one of 
the other 557 industrial conferences, price reporting, terms and con- 
ditions of sale, methods of selling, freight and zoning problems, as 
well as hours and labor conditions, were discussed. 

These meetings and discussions are the basis for the findings of con- 
spiracy in this case."° 

Conspirators about to commit crimes conceal their activities inorder 
to prevent detection, conviction and punishment. 

With this in mind, nowhere has the reductio ad absurdwm been so 
complete as in the instant case. Here the foundation of the so-called 
conspiracy was first heralded in a two-day parade down the main stem 
of New York City, and on the front pages of every newspaper in the 
United States. While the evidence in this case does not recite the 
nation’s clamorous and enthusiastic participation in that great experi- 
ment in a controlled economy (including price-fixing, production con- 
trols, etc.) known as NRA, yet I think we can take judicial notice of 
the era where the illustrious head of NRA once said : 

We “ * * * had to have an aroused militant public opinion echoed 
like a muezzim over the house tops. * * * There was scarcely a 
national organization with local representation that was not enlisted 
and responded enthusiastically. * * * The whole radio system of 
the country was donated. * * * Influential leaders of every party 
and creed sponsored the drive. * * * The President asked that every 
one make his loyalty to the program known by exhibiting a blue eagle 
with the slogan, ‘We do our part.’ * * * More telegrams and letters 
poured into Washington than ever before in the history of gov- 
ernment. * * * The enforcement of the law (NRA) was in the hands 
of the whole people. * * * Like the draft act, the whole law is writ- 
ten to depend on cooperation and popular support. * * * The drive 
was to get every company under the blue eagle—mobilization of pub- 
lic opinion. Those who cooperated were soldiers against the enemy 
and those who did not were considered the enemy. * * * Climaxed 
by blue eagle parades all over the country, the one in New York last- 
ing all one day and most of the next night, 96 per cent of commerce 
and industry was under NIRA.” #1 

Today if people were caught doing secretly what in 1984 Govern- 
ment demanded they do publicly, they would be instantly charged 

10 Paragraph 10 (a) of the majority findings of fact: ‘‘The evidence in the record @is- 
closes that the meetings and discussions hereinabove referred to during the period from 
July 1983 to June 1934, resulted in understandings and agreements between and among 


respondents * * *,” 
u “The Blue Eagle from Egg to Earth” by Hugh S. Johnson, pp. 255, 261, 203, 250, 267. 
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with violating the antitrust laws for, as the Administrator of NRA 
during its heyday said: 

“We did not repeal the antitrust laws. We simply ignored them.” 

“There is not one single code that is not a combination in restraint 
of trade.” 2 

This last statement may be more rhetorical than true. At any rate, 
the testimony in the instant case discloses that although the code for 
the lead industry (with all the fixings above described) was approved 
on May 24, 1934, the respondents and other manufacturers of lead 
pigments were unwilling to report prices or to follow the terms of 
sale set forth in the code. They requested the Government and ob- 
tained a temporary exemption from that portion of the lead code 
dealing with the filing of prices and deviations from the terms of 
sale as well as from other requirements of Schedule A, and at no 
time was any agreement or understanding reached among any of the 
respondents as to the use of methods of selling, or zones. 

From the evidence in the case it does not appear that this reluctance | 
to fix prices under the prodding of the Federal Government was 
generated from any fear that the Government was masquerading as 
an agens provocateur, and a decade later might base a conspiracy 
charge against the defendants because of these NRA meetings. (See 
Federal Trade Commission vs. National Lead, Docket 5253.) On the 
contrary, in my opinion the evidence indicates a healthy and skeptical 
attitude on the part of the lead pigment entrepreneurs who had no 
stomach for tying their hands in the competitive battle, no matter 
how much the NRA wanted them to. 

Nor am I willing to cast the Government in such a role that it prose- 
cute in ’53 for what it spent millions in ’83 to accomplish. 

Of all the criticism leveled at Hugh Johnson’s NRA, no one ever 
charged it with playing decoy to 96 per cent of the entire economy. 
And we do a great injustice to that well-meaning though ill-fated 
crusade (which, incidentally, put millions of people back to work and 
added billions of dollars to the market stream) by basing a conspiracy 
charge on NRA activities at this late date. If we must do this, it 
seems we have left out as party defendant the greatest conspirator 
of them all—ourselves. 

Nor do I see any comfort in the prosecution’s contention that the 
defendants are not entitled to NRA immunity, for I see no occasion 
for immunity. Shall those who refused to don the price-fixing para- 
phernalia the Government offered them be more put upon than the 
avid participants? 


122“The Blue Hagle from Egg to Earth” by Hugh S. Johnson, pp. 172, 177. 
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Another sign post along the conspiratorial road is that a con- 
spiracy not only must have a general aim but must be coupled with a 
specific vehicle. It might be said that we all have the general aim to 
to live, but it will not do to say we are all conspiring to live, or that all 
businessmen are conspiring to exist, though these may be the planned 
common purposes of everyone. There must be some central illegal 
theme, whether the plot be one to carry out through legal means an 
illegal end, or a legal end through illegal means.** 

What sign post was there of a central illegal theme in the alleged 
lead conspiracy? Unlike historic conspiracies which are closely knit 
and tied to a definite time," the testimony relating to the alleged lead 
conspiracy (outside of that dealing with NRA) floats vaguely over 
many years. 

As to this vagueness, I have read the briefs and the relevant testi- 
mony, and have listened twice to oral arguments on the merits (as 
senior Commissioner I sat first with the old Commission, which did 
not arrive at a decision, and then with the new Commission). I have 
never observed a charge of conspiracy based on so nebulous a melange 
of testimony as here presented. 

No one claims the evidence has to show “one secret meeting in a 
smoke-filled room,” or any number of meetings, nor do all the con- 
spirators have to be present at any one time and sign their names 
in blood. But a charge of conspiracy must mean something besides 
a handle on which to hang orders, else we falter too close to thought 
control. 

In my opinion, some kind of overt acts which implement a meeting 
of the minds, isa “must” ina conspiracy. Ina real conspiracy they are 
not hard to find. 

The truth is, the average price-fixer is about as stupid as his aims. 

If ostriches really hide their heads in the sand to avoid detection— 


18 Sixteenth Century England was full of conspiracies. Nearly every year had its own 
infamous example. In 1571 there was the Ridolfi plot, in 1585 Parry’s plot, the Babington 
plot of 1586 (which was the basis for the execution of Mary, Queen of Scots). In close 
succession there were Polwhele’s, Collen’s, Squire’s, Lopez’, Yorke’s, and Williams’ plots. 
These conspiracies all had one alleged common purpose—the assassination of Queen Eliza- 
beth, but they were different conspiracies, varying widely in details and timing. Each 
plot culminated with the participants either at the gallows, in exile, imprisoned, or 
escaped. But each conspiracy had its own separate design or theme, not part of the others. 

14 Sempronius in Addison’s Cato exclaims : 

“Conspiracies no sooner should be formed than executed. 

* * * we must work in haste; 

Oh think what anxious moments pass between the birth of plots 

And their last fatal periods. 

Oh! ’tis a dreadful interval of time, 

Filled up with horror all, and big with death ! 

Destruction hangs on every word we speak, 

On every thought, till the concluding stroke 

Determines all, and closes our design.” 


~~ 
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real price-fixing conspirators outdo the silliest Struthio Camelus on 
earth. . 

They use the same old repetitious and obvious ways to maintain 
concert of purpose—correspondence (let no one tell you price-fixers 
don’t write), trade convention and committee meeting minutes, asso- 
ciation records, black lists, white lists, all vulnerable to statements 
against interest, statements of disgruntled employees, statements of 
injured competitors, etc. 

But if there is no conspiracy but only a fiction on which to base an 
order against legal acts, confederating evidence will be vague. Be- 
cause it is difficult to find ? No, because it isn’t there. 

Such is the state of affairs in this case. After the governmental 
NRA public hearings of 1933 and 1934, there is no evidence that could 
be seriously slanted to conspiracy. What is relied upon is interesting 
principally because it demonstrates the quality of evidence on which 
the Commission bases its findings. For instance, there is direct and 
uncontroverted testimony that four years after the NRA (in the year © 
1937) an official of Eagle Picher ate lunch with a couple of men from 
National at their club. Backing up this astonishing (?) evidence of 
intrigue are further facts, such as, three years later (in 1940) EFagle- 
Picher was caught red-handed with a copy of National Lead Com- 
pany’s price list in its files. (It should have hid it in a pumpkin.) 

After reciting these “evidences” of conspiracy, the findings of fact 
concludes there were “Various other instances of similar cooperation 
between these two competitors * * *.” 

To which I can only ask, “What instances and what cooperation ?” 

I doubt a reviewing court will be receptive to a finding of conspir- 
acy on such nonsense. As for myself, I’ll not play Othello to the pros- 
ecution’s Iago on such a silly pretext as Picher’s price list being found 
in National’s drawers. 

Adverting to the sign post of a general aim (and its vehicle) for 
the alleged conspiracy in restraint of trade—one of the specific ve- 
hicles to carry out this restraint is tied to the alleged conspiratorial 
adoption and concerted maintenance of a common price-fixing factor, 
namely, the planned common use of zone differentials for the averag- 
ing of freight charges. Another vehicle is the alleged conspiratorial 
agreement to use agency methods of selling where distributors were 
consigned stocks for resale at terms collusively agreed upon by the 
defendants. Besides these, there are collateral references made to 
usual and ordinary trade customs followed in all industries, with the 
inference drawn that these trade customs were concertedly agreed 
upon. I know of no industry engaged in the distribution of any 
homogeneous products that does not universally and consciously fol- 
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low a historic pattern grown up in its own trade, dealing with cash 
discounts, terms of delivery, duration of supply contracts, the use 
of similar types of containers, with reference to size, weights or 
amounts,!® as well as customary methods of billing, shipping, etc. 

As to the first vehicle—zone methods had been used by National 
since 1910, but in 1933 National worked out for its own use a pictorial 
map of its zones and the differentials it would charge its customers. 
This method of averaging freight costs was consciously followed by 
others, though not all. 

As for the second vehicle—conscious parallelism in the use of agency 
methods—National Lead began using agencies in December, 1932. 
Eagle-Picher used them in 1933, and Glidden followed the same 
‘ method six years later, but shortly after discarded them. Sherwin- 
Williams never used the agency plan at all, while National abandoned 
it in 1944. 

Thus we have as the two alleged central themes or vehicles to carry 
out the alleged conspiracy, substantially similar factors used in quot- 
ing prices, and a substantially similar agency factor. 

One of the factors was adopted by one company in 1910, by some 
of the others in 1933, and by another never at all. 

One defendant adopted the second factor in 1932, another in 19833, 
another in 1939 (but dropped it in 1942), another never utilized it at 
all. To say the least, this is a lackadaisical conspiracy, with acts you 
could hardly call contemporaneous. 

With the same kind of a timetable, the Boston Tea Party would 
have been held when Cornwallis was surrendering to George Wash- 
ington. Macbeth would have sunk the dagger into the King after 
Birnam Wood had already removed to Dunsinane, and Guy Fawkes 
would have never seen the basement of Parliament at all. 

Another sign post is the presence of “enforcers.” 

Most conspiracies have weak sisters, who must be cajoled or brow- 
beaten into line. Syphas had no stomach for deserting Cato when 
other Roman Senators sought to deliver Cato into Caesar’s hands. 
It took Sempronius to keep him in line. 

Even that bloody old rascal, Macbeth, turned out to be a Casper 
Milquetoast at heart and nearly flunked the murder of the King. If 
it hadn’t been for his Lady, he would never have got any further 
than Thane of Cawdor. 

Whether it be the Blackdot of Blind Beggar Pew, or the knife of 
Long John Silver, in the world of pirates, or cies it be punitive 


14% Simple examples are: Beer is sold in bottles or barrels ;, cement in bags or carloads; | 


apples in bushel baskets; oranges in crates—all consciously parallel. The same is even 
more obvious in the similarity of credit and cash terms in any one trade as well as the 
particular buying and selling seasons prevalent in specific industries. 
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basing points, fighting brands, black lists or association penalties, in 
the world of commerce—threats, force, intimidation, or things of such, 
ilk are important sign posts along the conspiracy road. 

For every “gentlemanly understanding” and “suave unexpressed 
agreements of sales managers” to fix prices, there will be twice as 
many eager beavers gnawing the legs off their competitor’s share of 
the market. And it takes more than a “friendly Scotch and soda” to 
stop them. Some kind of an “enforcer” comes into play.*® 

I have yet to read the record in a real price-fixing conspiracy where 
“enforcers” (and their methods to hold the laggards in line) were not 
part and parcel of the case. 

We have no enforcers here. 

There are no such sign posts in this record. 

The prosecution claims this is because the conspirators, having once 
discussed zones and agencies in 1933 under NRA, no longer needed 
to consort and confederate. To accept such an argument belies the 
Commission’s label of expertness. The truth is, unless a price-fixing 
agreement is armed by an “enforcer” with some private punitive 
method at hand, the conspiracy lasts no longer than it takes a sales 
manager to get to the phone to whisper his own private price cut. 
And this isn’t from one to twenty years. 

To the fool who subscribes, the glitter in any price-fixing scheme 
is the hope that all competitors will follow it, but himself. 

Added to the lack of conspiratorial sign posts (secrecy, specific 
vehicles to carry out a general aim, enforcers, etc.) is the uncontra- 
dicted testimony of officials 1” that there were never any agreements or 
understandings by their respective companies with other respondents 
or with any competitors as to prices, terms, or selling methods. 

Without proof of conspiracy, the question naturally arises, why was 
complaint filed, the case tried and an order entered ? 


16 The common garden variety of enforcers are: 
Punitive basing points—Cement case, 333 U. S. 683. 
Kangaroo court to prescribe rules and punish violators—Fashion Originators’ Guild of 
America, Inc. vs. Federal Trade Commission, 312. U. S. 457. 
Policing of job requirements—Count I of Rigid Steel Conduit case, 168 F. (2d) 175. 
Requiring advance notice of price changes—U. S. Maltsters Assn., et al., 152 F. (2d) 161. 
Requiring suppliers to follow white lists—Wholesale Dry Goods Institute, Inc., 139 F. (2d) 
230. 
Prevention of diversions in transit—American Iron & Steel Institute, Docket 5508. 
Blacklisting—Arkansas Wholesale Grocers Assn.,18 F. (2d) 866. 
Reporting of price cutters—Beechnut Packing Co., 257 U. S. 150. 
Boycott—Chamber of Commerce of Minneapolis, 13 F. (2d) 673. 
Espionage—Special Accounting Supply Mfgrs. Assn., 35 F. T. C. 480. 
Issuance of private “certificates of necessity”—Building Material Dealers Alliance, 26 
He PC. 142. 
17 Wormser (Lead Industries Association), McCarthy (National Lead), Sprague (Glid- 
den), Bowlby (Eagle-Picher) and Brown (Sherwin-Williams). 
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In my opinion, the complaint was filed and the case stands or falls 
on the concurrent knowledge of defendants that the substantial price 
similarity of their lead pigments was arrived at by substantially 
similar pricing factors—in short—“conscious parallelism.” 

For over two decades economic theorists have sought ways to con- 
demn conscious parallelism. The old Federal Trade Commission orig- 
inated this crusade in the early 1940’s and filed numerous complaints 
accusing defendants with charging prices for their goods with knowl- 
edge that others charged the same price. The first order against con- 
scious parallelism to reach the court was Federal Trade Commission 
vs. Rigid Conduit.8 The Circuit Court of Appeals sustained the order 
and the Supreme Court refused to reverse on a tie vote. However, 
the decision was a pyrrhic victory, for congressional and public clamor 
against this decision was so strong that no court proceeding has even 
been initiated to enforce it. Until now, all subsequent disposition of 
cases where conscious parallelism was alleged in the complaint have 
carefully avoided the type of order issued in Rigid Conduit.*® 

But now conscious parallelism again raises its bureaucratic head in 
this and a companion case,?? tentatively and collaterally, but not 
directly, for the instant cases do not find conscious parallelism illegal 
in their findings of fact, but prohibit it in the orders to cease and 
desist. The order is justified on what I call a spiral rationale, circular 
in motion but not coming out where it started : 

1. Conscious parallelism is not of itself illegal ; 

2. But evidence of conscious price parallelism may give the Com- 
mission the power to imply conspiracy ; 

3. Conspiracy is illegal ; 

4. With a finding of conspiracy, the Commission assumes the 
power to prevent its continuation by prohibiting conscious price 
parallelism ; 

5. Conscious parallelism is illegal. 

Ignoring for the moment the impracticality of carrying out an order 
against conscious parallelism, and casting aside the question as to 
whether the Federal Trade Commission is endowed with such com- 
plete equity court powers, let us see if there are sounder ways of test- 
ing the economic validity of conscious parallelism than all this legal- 
istic folderol about conspiracies that don’t exist. 

We need tests which can be applied on a factual basis. 

8 Triangle Conduit and Cable Company vs. Federal Trade Commission, 168 ¥F. (2d) 175 
(7th Cir. 1948), aff’d sub nom Olayton Mark Oo. vs. Federal Trade Commission, 336 Ut S. 
956 (1949). 

Olay Products Association, Inc., Docket 5483, 47 F. T. C. 1256; Clay Sewer Pipe 


Association, Inc., Docket 5484, 48 F. T. C. 202. 
* Chain Institute, Inc., et al., Docket 4878. See infra, p. 1041. 
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At the same time the Commission originated its drive against con- 
scious parallelism as the enemy of free enterprise, a more realistic 
concept of competition was being developed by economists which held 
where even if pricing formulas were known and substantially paral- 
leled (as here), “the significant test was to look for the independence 
and competitiveness of the rivals.” ? 

Workable competition, as developed by Professor J. M. Clark, Dean 
Edward S. Mason and the late Professor Joseph A. Schumpter, as well 
as Professors E. P. Lernerd, M. P. McNair and F.S. Teele, placed the 
emphasis on the longer range aspects of a progressive economy ; not on 
an assumed unchanged equilibrium of demand and supply, but on 
changes which included population growth, the discovery of natural 
resources, developments in technology, advances in the art of manage- 
ment, and many others. Stress was laid on the constructive role of 
entrepreneurs in expanding demand and improving products. 
National brand advertising was something more than an effort to 
insulate against the price raids of competitors. It recognized that the 
businessman often made investments of time and money ahead of cur- 
rent demands. Under the doctrine of workable competition, large 
business units may have put more competitive pressure on small units 
than was desirable, but every injury to a small competitor was not 
necessarily an injury to competition. Competition in a growing econ- 
omy was bound to put pressure on inefficient competitors, whatever 
their size. 

Some tests under the theory of dynamic workable competition can 
be well applied to the case at hand. I have lifted these tests bodily 
from Professor Meriam’s thesis and attempted to apply them to the 
facts in the instant case. 

As for the facts, there is no reason to lose the crux of this case in 
long histories of the defendants, any one of which would fill a volume. 
The principal defendants are National Lead, Eagle-Picher, Glidden, 
Sherwin-Williams, and International Smelting and Refining Com- 
pany. 

The products involved are different kinds of pigments made from 
lead. Defendants are engaged in other fields of commerce where 
they may be better situated, but in the lead pigment industry National 
is by far and above the important producer and distributor. It was 
and is, in the parlance of the trade, the price leader. Its national ad- 
vertised brand has developed a large public acceptance. National 
sold 58.8 percent of the total market in 1938. It was the Kilroy of 
the lead pigment industry. No matter where a competitor opened up 


24. H. Meriam’s “Bigness in the Hconomic Analysis of Competition,” Harvard Business 
Review, March 1950. 
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a new plant, National was already there with a production point serv- 
ing that market area. It owned more production points than all of 
the other defendants put together. 

No matter what you call them, lead pigments are lead pigments. 
The cost of the raw material that goes in them, the cost of packaging 
and shipping are substantially similar. Moreover, all manufacturers 
are consciously aware of the fact that their cost and selling prices 
are substantially similar to each other. That is to say, the prices of 
lead pigments in Bull Hook, Montana, are substantially similar to one 
another in that town, and the prices in New York City are substan- 
tially similar to each other in New York. 

This, the Commission contends, is conspiracy. 

Serious students of workable competition have a less dramatic but, 
T believe, a more considered answer to the problem. Their answer 
does not lend itself to cliché thinking. In fact, it requires a working 
knowledge of the industry in question and a weighing of several eco- 
nomic facts, all at one and the same time. 

Though National called the tune on its own prices, there were legal 
and competitive directions it could not ignore. Handling hundreds 
of items in an unlimited range of quantities and qualities, with in- 
numerable delivery costs involving not only freight cartage but dif- 
ferent packaging charges, it could not let its salesmen free-lance on 
its price quotations. It had to follow, if it would live, a pricing for- 
mula and hope that the formula did not present a big enough error to 
lay the company open to a Robinson-Patman Act charge of price 
discrimination (a hope that was not fulfilled). 

Whether National liked it or not, the differentials between their 
raw material cost and what they received for finished lead pigments 
were not only shrunk by their competition’s desire for a greater per- 
centage of the market, but also by the clamor of lithopone, titanium 
oxide, zinc oxide, and leaded zinc oxide to take over the same market. 

These rival commodities are produced in large volume by strong 
competitors (not parties to this suit). 

Under these conditions, any conspiracy by the lead pigment man- 
ufacturers to fix prices would have been a bootless venture. 

Eagle-Picher, next to National in importance, with four produc- 
tion points, produced approximately one-third as much lead pigments 
as National. Glidden with three, and Sherwin-Williams with one 
production point, while strong in the ready-mix paint business, were 
relatively negligible factors in the production and sale of lead pig- 
ments, their interests being mostly in mixing and selling their own 
paints. 
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Anaconda never engaged in lead pigments but in 1936 was acquired 
by International Smelting and Refining, who permanently suspended 
its lead pigment business in 1946. There is no reason to believe that 
it will ever reenter the business of the manufacture and sale of lead 
pigments. 

Lead pigments are made from lead. In fine, there is so much lead 
in lead pigments that the cost of the raw material determines within 
a few cents the price of the finished product. The price of raw lead 
is the same for everybody in any place in the United States. 

To this structure we must add another layer of verities. Lead is 
heavy. No matter where it is dug out of the ground, those who 
control the price of lead (a phenomenon not under attack in this case) 
see to it that prices are quoted f. 0. b. New York. Raw lead costs all 
defendants the New York price plus what it takes to haul it to their 
plant. 

This is the famous basing point system of pricing (also not under 
attack in this case). It is the grandfather of all systems—multiple 
basing points, zone systems, warehouse shipping points, and a host 
of variations. It is amoral in itself—there is nothing good or bad 
about it. 

It is the use of basing points (or its offspring) as factors to fix 
conspiratorial prices 7? that has been condemned by the courts. 

The same can be said of zone pricing. When zones are used by 
concerns who have only one point of production and lack the finan- 
cial strength to maintain distributive outlets of their own, it is an 
effective individual means of instantly meeting the price of their big- 
gest rivals who own plants and warehouses all over the country. 

In the instant case where one company had production points 
spread all over the country and held its selling price at a small 
margin above raw material cost, price followers with one or a few 
scattered plants found it not only inconvenient but impossible to do 
other than to consciously stay within price ranges similar to the 
leader in each locality. 

There is no controversy over this business fact. The defendants, 
while not all utilizing the same methods of computing prices, fol- 
lowed some price structure which came out with either substantially 
similar prices or at least followed in a tandem arrangement a price 
that was consciously and uniformly below. For the most part, the 
companies making lesser known products tagged a respectful 25¢ per 
ewt. behind National’s and Eagle-Picher’s advertised brands. Their 
actions were undoubtedly consciously parallel. 


2 See Federal Trade Commission vs. Cement Institute, Nos. 28-24, October Term, 1947. 
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If conscious parallelism be a crime, it is an offense that pervades 
our entire protoplasmic system, from the amoeba in the Dismal 
Swamp to the most esoteric Government agency in Washington. It 
is as much a part of the highest attainments of humanity as it is of 
the lowest and most despicable forms of vice. To say that one who 
practices it belongs at either end of the scale is to deny its universal- 
ity. Tocondemn it is like condemning the tide. 

To determine whether the prohibition of conscious parallelism sans. 
conspiracy comports with sound economic principles in the instant 
case, the following conclusions are reached. 

The evidence shows the general uniformity of price movements in 
lead pigments lags close behind the movement of its raw material cost. 
There is a leveling of the peaks and lows by averaging gains against 
losses in inventory. 

The evidence shows price changes are initiated in no regular pat- 
tern. The price leader is National Lead in most cases, and its price 
changes are followed generally. The evidence shows a changing divi- 
sion of the market amongst the various competitors with the principal 
producer, National Lead, losing its former higher percentage of the 
total share of the market. 

The evidence shows individual companies explore the possibility 
of increasing or decreasing their positions in a particular part of the 
industry, either geographically or by product, as determined by their 
own views on profit possibilities. 

The evidence shows the various defendants in the lead pigments 
industry act independently on investing in processes or using new 
manufacturing techniques. 

The evidence shows the industry does not function to hold an um- 
brella over the inefficient as is witnessed by the mortality of many 
old companies and the entrance of new companies and new competi- 
tive commodities in the same market. 

The evidence shows that the members of the industry cannot adapt 
themselves to a status quo because the entrance of new countervailing 
products affords no condition favorable to stagnation. 

The evidence shows that constant and active participation in tech- 
nological progress, production improvement, expansion of markets, 
and output and capacity are present. 

As to the final test on price quotations and pricing formulas—the 
evidence shows that National’s position as the price leader makes 
price comparison easier for buyers, but conversely, no system of price 
quotations can make the price comparison easier for buyers without 
also making it easier for the sellers. Hence the question must be posed 
in terms of the actual price behavior of the industry. Because the 
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price of lead pigments is so closely affected by the price of raw lead, 
the price leader cannot avoid price reductions or price raises. 

The evidence shows most price followers have consistently charged 
less than the nationally accepted brands, and have neither feared nor 
been deterred by the threat of retaliation for they have cut into the 
price leader’s share of total market. 

In a free enterprise economy, new or smaller entrepreneurs have 
three choices in their use of prices as a means to enter or enlarge their 
share of a market. They may price above, meet or price below their 
rivals. 

From the business facts in this case it is evident National’s com- 
petitors have only two choices—to meet or bid below. Under the 
present order the opportunity for exercise of private judgment in 
pricing their wares is cut in half.”* 

They may not meet. 

They may only bid below National. 

In the last analysis, this gives them no choice. It puts those who 
aspire to supplant the leader in a sort of second class business citizen- 
ship. 

To condemn conscious parallelism sans conspiracy is to disarm the 
smaller competitor in his already handicapped battle against multiple- 
point producers. 

I am against it. 

As to the Commission’s order pertaining to price discrimination, 
I concur. 

23“To forthwith cease and desist from quoting or selling lead pigments * * * in ac- 
cordance with a zone delivered price system * * * with the effect of systematically 


matching the delivered price quotations or the delivered prices of other sellers of lead 
pigments * * *,” 


908 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 49 F.T.C. 


In THE Marrer or 


MILLER-SCHULMAN CORPORATION ET AL. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, 
AND OF AN ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 6053. Complaint, Oct. 16, 1952—Decision, Jan. 13, 1953 


Where a corporation and its two officers, engaged in the manufacture and inter- 
state sale and distribution of wool products as defined in the Wool Products 
Labeling Act— 

(a) Misbranded certain ladies’ coats in that the interlinings thereof were not 
stamped, tagged or labeled as required by said Act and the Rules and Regu- 
lations promulgated thereunder ; 

(b) Misbranded said ladies’ coats in that they were labeled or tagged “100 Per- 
cent Wool Interlining”, notwithstanding the fact that said interlinings were 
not wool as defined by said Act but contained reused wool, together with 
substantial quantities of miscellaneous other fibers ; and 

(c) Misbranded certain ladies’ coats used as samples to promote sales in com- 
merce in that they were not labeled with the required information : 

Held, that such acts and practices, under the circumstances set forth, were in 
violation of the Wool Products Labeling Act and the Rules and Regulations 
promulgated thereunder, and constituted unfair acts and practices in com- 
merce. 


Before Ur. Everett F. Haycraft, hearing examiner. 
Mr. George E. Steinmetz for the Commission. 
Jacobs, Leibowitz & Kahn, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Miller-Schulman Corporation, a corpo- 
ration, and David Miller and David Schulman, individually and as 
officers of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Acts, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the | 
public interest, hereby issues its complaint, stating its charges in that | 
respect as follows: | 

ParaGraPH 1. Respondent Miller-Schulman Corporation is a cor- 
poration organized and existing under and by virtue of the laws of the 
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State of New York, with its principal place of business located at 263 
West 38th Street, New York, New York. 

The individual respondents, David Miller and David Schulman, are 
president and secretary-treasurer, respectively, of the corporate 
respondent, Miller-Schulman Corporation, and formulate, direct and 
control the affairs and policies of said corporate respondent. Said 
individual respondents have their offices at the same place as corporate 
respondent. 

Par. 2. Subsequent to the effective date of the said Wool Products 
Labeling Act and more especially since 1950, respondents have manu- 
factured for introduction into commerce, introduced into commerce, 
sold, transported distributed, delivered for shipment, and offered for 
sale in commerce, as “commerce” is defined in the Wool Products 
Labeling Act, wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded in that the 
interlinings thereof were not stamped, tagged or labeled as required 
under the provisions of section 4(a) (2) of the Wool Products Labeling 
Act of 1939 and Rule 24 (a) and (c) of the Rules and Regulations 
promulgated under said Act. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of said Wool Products Labeling Act and the 
Rules and Regulations made thereunder in that they were falsely and 
deceptively labeled or tagged with respect to the character and amount 
of the constituent fibers contained therein. Among the misbranded 
wool products aforementioned were ladies’ coats labeled or tagged by 
the respondent corporation as containing “100% Wool Interlining,” 
when in truth and in fact the said interlinings were not wool as defined 
by the Wool Products Labeling Act of 1939, but contained reused 
wool together with substantial quantities of miscellaneous fibers other 
than wool. 

Other wool products of respondent corporation, namely ladies’ coats 
used as samples to promote sales in commerce were not labeled with the 
required information in violation of Rule 22 of the Commission Rules 
and Regulations. 

Par. 5. The acts and practices of respondents as herein alleged 
constitute misbranding of wool products and are in violation of the 
Wool Products Labeling Act of 1939 and the Rules and Regulations 
promulgated thereunder, and all of the aforesaid acts and practices 
as alleged herein are to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade 
Commission on October 16, 1952, issued and subsequently served its 
complaint on the respondents named in the caption hereof, charging 
them with the use of unfair and deceptive acts and practices in viola- 
tion of the provisions of said Acts. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purposes of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth hereby: 

1. Admits all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrains from admitting or deny- 
ing that it has engaged in any of the acts or practices stated therein to 
be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be ordered herein in final disposi- 
tion of this proceeding are as follows: 


FINDINGS AS TO THE FACTS 


ParacrapyH 1. Respondent Miller-Schulman Corporation is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of New York, with its principal place of business located at 
263 West 38th Street, New York, New York. 


1The Commission’s ‘Notice’? announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on January 138, 1953, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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The individual respondents, David Miller and David Schulman, 
are president and secretary-treasurer, respectively, of the corporate 
respondent, Miller-Schulman Corporation, and formulate, direct and 
control the affairs and policies of said corporate respondent. Said in- 
dividual respondents have their offices at the same place as corporate 
respondent. 

Par. 2. Subsequent to the effective date of the said Wool Products 
Labeling Act and more especially since 1950, respondents have manu- 
factured for introduction into commerce, introduced into commerce, 
sold, transported, distributed, delivered for shipment, and offered for 
sale in commerce, as “commerce” is defined in the Wool Products 
Labeling Act, wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded in that the 
interlinings thereof were not stamped, tagged or labeled as required 
under the provisions of section 4 (a) (2) of the Wool Products Label- 
ing Act of 1939 and Rule 24 (a) and (c) of the Rules and Regulations 
promulgated under said Act. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of said Wool Products Labeling Act and the Rules 
and Regulations made thereunder in that they were falsely and decep- 
tively labeled or tagged with respect to the character and amount of 
the constituent fibers contained therein. Among the misbranded wool 
products aforementioned were ladies’ coats labeled or tagged by the 
respondent corporation as containing “100 per cent Wool Interlining,” 
when in truth and in fact the said interlinings were not wool as 
defined by the Wool Products Labeling Act of 1939, but contained 
reused wool together with substantial quantities of miscelllaneous 
fibers other than wool. 

Other wool products of respondent corporation, namely ladies’ coats 
used as samples to promote sales in commerce were not labeled with 
the required information in violation of Rule 22 of the Commission 
Rules and Regulations. 

CONCLUSION 


The acts and practices of respondents as herein found constitute 
misbranding of wool products and are in violation of the Wool 
Products Labeling Act of 1939 and the Rules and Regulations pro- 
mulgated thereunder, and all of the aforesaid acts and practices herein 
found are to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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It is ordered, That the respondents, Miller-Schulman Corporation, a 
corporation, and its officers, and David Miller and David Schulman, 
individually and as officers of said corporation, and respondents’ repre- 
sentatives, agents and employees, directly or through any corporate or 
other device, in connection with the introduction or manufacture for 
introduction into commerce or the sale, transportation or distribution 
in commerce as “commerce” is defined in the Federal Trade Commis- 
sion Act and the Wool Products Labeling Act of 1939 of ladies’ coats 
or other “wool products” as such products are defined in and subject 
to the Wool Products Labeling Act of 1939, which products contain, 
purport to contain or in any way are represented as containing “wool,” 
“reprocessed wool” or “reused wool,” as those terms are defined in said 
~ Act, do forthwith cease and desist from : 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the 
constituent fibers contained therein ; 

2. Failing to securely affix to or place on each such product a stamp, 
tag, label or other means of identification showing in a clear and con- 
spicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight of (1) wool, (2) reprocessed wool, (8) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers ; 

(6) The maximum percentages of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter ; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution or delivering for shipment 
thereof in commerce, as “commerce” is defined in the Wool Products 
Labeling Act of 1939. 

3. Failing to separately set forth on the required stamp, tag or label _ 
or other means of identification the character and amount of the con- _ 
stituent fibers of the interlinings of any such wool product. | 

4. Failing to label or mark sample wool products used to promote or__ 
effect sales in commerce with the respective fiber contents and other 
information required by law. Provided, That the foregoing provi- 
sions concerning misbranding shall not be construed to prohibit acts | 
permitted by paragraphs (a) and (b) of section 3 of the Wool Prod- 
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ucts Labeling Act of 1939, and provided further, that nothing con- 
tained in this order shall be construed as limiting any applicable pro- 
visions of said Act or the Rules and Regulations promulgated there- 
under. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with said order. 

[S] Mixter ScHutMAn Corp. 
Miller-Schulman Corporation, a 


corporation 
By [S] Davip Minter 
(Name) 
[S] Pres. 
(Title) 


[S] Davi Minter 

David Miller, individually and as 
president, Miller-Schulman Cor- 
poration, a corporation. 

[S] Davin ScHuLMAaNn 

David Schulman, individually and 
as Secretary-treasurer, Miller- 
Schulman Corporation, a corpo- 
ration. 

DercreMper 12, 1952 

(Date) 


The foregoing consent settlement is hereby accepted by the Federal 


Trade Commission and ordered entered of record on this 13th day of 
January, A. D., 1953. 
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In THE MATTER OF 


MAURICE J. LENETT AND LEONARD STOLZBERG 
DOING BUSINESS AS LENCO SPRING COMPANY 


COMPLAINT, DECISION, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5964. Complaint, Mar. 14, 1952—Decision, Jan. 15, 1953 


When articles assembled or manufactured in whole or in part from previously 
used materials so that they have the appearance of being assembled or 
manufactured from new and unused materials, are offered to the purchas- 
ing public not clearly or conspicuously marked or labeled as assembled or 
manufactured from used materials, they are readily accepted by members 
of the purchasing public as assembled or manufactured entirely from new 
and unused materials. 


Where two individuals engaged in assembling automobile springs composed 
of some new and of some old and previously used parts, and in the inter- 
state sale thereof to dealers in various parts of the United States in sub- 
stantial competition with concerns engaged in the manufacture and sale 
in commerce of automobile springs made entirely from new and previously 
unused parts; 

In carrying on their said business in the course of which they purchased old 
springs theretofore used in any make of car, inspected them for wear, flaws 
or possible imperfections, assembled five of such old springs with three new 
springs, together with a new center bolt, new bushings, and a new metal 
cover, and caused the same to be mechanically wrapped in paper together 
with certain labeling and markings which included the capital letter “S”, 
in immediate conjunction with certain numerals identical with catalog 
numbers used by the manufacturers of Chevrolet and Chrysler automobiles, 
to springs for which makes they confined their output— 

(a) Offered and sold their said springs to dealers with no labeling, marking or 
designation to indicate to the purchasing public or to dealers that said 
springs, which were resold to said public with no such disclosure, were 
assembled in part from old and used parts; and 

(b) In some instances sold to dealers as and for new, such automobile springs 
which had the appearance of having been assembled or manufactured from 
new and unused parts; 

With the result of thereby placing in the hands of dealers means whereby they 
might mislead or deceive members of the purchasing public into the errone- 
ous belief that they were buying springs made entirely from new and previ- 
ously unused parts; and with tendency and capacity to mislead and deceive 
a substantial portion of said public into the mistaken belief that such 
springs were new springs assembled entirely from new and unused parts, 
and thereby induce its purchase of substantial quantities of their said prod- 
uct ; whereby substantial trade in commerce was diverted to them from their 
said competitors, to the injury of competition in commerce: 


5 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and of competitors of respondents, 
and constituted unfair methods of competition in commerce and unfair and 
deceptive acts and practices therein. 


Before Ur. James A. Purcell, hearing examiner. 
Mr. Edward F. Downs for the Commission. 
Halfpenny, Hahn & Cassedy, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Maurice J. Lenett 
and Leonard Stolzberg, individuals, doing business as Lenco Spring 
Company, hereinafter referred to as respondents, have violated the 
provisions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapPH 1. Respondents Maurice J. Lenett and Leonard Stolz- 
berg are individuals doing business as Lenco Spring Company, with 
their office and principal place of business at Rear 578 Millbury Street, 
Worcester, Massachusetts. 

Par. 2. Respondents are now and for more than one year last past 
have been engaged in the business of assembling automobile springs 
composed of some new and some old and previously used parts, and 
the sale thereof to dealers located in various parts of the United States 
who purchase for resale. 

Par. 3. In the course and conduct of their business as aforesaid, 
respondents have caused and now cause their said automobile springs, 
when sold by them, to be transported from their place of business in 
the State of Massachusetts to purchasers located in States other than 
the State of Massachusetts and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said automobile springs in commerce as 
“commerce” is defined in the Federal Trade Commission Act. The 
volume of business of respondents in said commerce is and has been 
substantial. 

Par. 4. In the course and conduct of their business respondents buy 
old automobile springs that have been previously used which they 
disassemble and using certain parts thereof and certain new and pre- 
viously unused parts assemble complete automobile springs in such 
a manner that such springs have the appearance of having been assem- 
bled or manufactured entirely from new and previously unused parts. 
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Par. 5. Respondents sell their automobile springs as above described 
to dealers, who purchase for resale to the purchasing public, without 
any label, marking or designation stamped thereon or otherwise at- 
tached thereto, to indicate to the purchasing public or to the dealers 
that said automobile springs are assembled in part from old and previ- 
ously used parts, and such automobile springs are resold to the pur- 
chasing public without any disclosure that they are assembled in part 
from old parts that have been previously used. 

In some instances respondents sell such automobile springs to deal- 
ers as and for new automobile springs assembled or manufactured 
entirely from new and previously unused parts. 

-Par. 6. When articles which are assembled or manufactured in 
whole or in part from previously used materials in such a manner that 
they have the appearance of being assembled or manufactured from 
new and previously unused materials, are offered to the purchasing 
public, and such articles are not clearly and conspicuously marked or 
labeled as having been assembled or manufactured from previously 
used materials, they are readily accepted by members of the purchas- 
ing public as having been assembled or manufactured entirely from 
new and previously unused materials. 

Par. 7. In the course and conduct of their business respondents 
have been at all times mentioned herein in substantial competition 
with individuals, corporations and firms engaged in the business of 
manufacturing and selling automobile springs manufactured entirely 
from new and previously unused parts in commerce among and be- 
tween the various States of the United States. 

Par. 8. By the aforesaid acts and practices, the respondents place 
in the hands of dealers the means and instrumentalities whereby said 
dealers may deceive or mislead members of the purchasing public into 
the erroneous and mistaken belief that they are purchasing automobile 
springs manufactured entirely from new and previously unused parts, 
when in fact said springs are composed in part of old and previously 
used parts. 

Par. 9. The failure of respondents to mark their said springs’ 
showing that they contain old and previously used parts has had and 
now has the tendency and capacity.to mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that the automobile springs sold by them were and are new 
springs assembled or manufactured entirely from new and previously 
unused parts, and to induce a substantial portion of the purchasing 
public to purchase substantial quantities of respondents’ automobile 


LENCO SPRING CO. 917 
914 Decision 


springs because of such erroneous and mistaken belief. As a direct 
result of the practices of respondents, as aforesaid, substantial trade 
in commerce has been diverted to respondents from their said competi- 
tors and injury has been done to competition in commerce between and 
among the various States of the United States. 

Par. 10. The acts and practices of respondents, as herein alleged, 
are all to the prejudice and injury of the public and of the competi- 
tors of respondents, and constitute unfair methods of competition and 
unfair and deceptive acts and practices, in commerce, within the in- 
tent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Decision and Order of the Commission dated January 
15, 1953, the initial decision of hearing examiner James A. Purcell 
became on that date the order of the Commission. 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 14, 1952, issued and subse- 
quently served its complaint in this proceeding upon respondents, 
Maurice J. Lenett and Leonard Stolzberg, individuals, doing busi- 
ness as Lenco Spring Company, charging them with the use of unfair 
methods of competition and unfair and deceptive acts and practices 
in commerce in violation of the provisions of said Act. After the 
issuance of said complaint and the filing of respondents’ answers 
thereto, hearings were held at which testimony and other evidence in 
support of and in opposition to the allegations of said complaint were 
introduced before the above-named Hearing Examiner theretofore 
duly designated by the Commission, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 

Thereafter, the proceeding regularly came on for final considera- 
tion by said Hearing Examiner on the complaint, the answers there- 
to, testimony and other evidence, proposed findings as to the facts and 


1Said “Decision,” ete., dated January 15, 1953, reads as follows, omitting the formal 
Order of Compliance, set forth infra at page 922. 

This matter coming on to be heard by the Commission upon its review of the initial 
decision of the hearing examiner herein ; and 

The Commission having considered the entire record and being of the opinion that said 
jnitial decision is adequate and appropriate to dispose of the proceeding : 

It is ordered, That the initial decision of the hearing examiner, copy of which is attached 
hereto, shall on the 15th day of January, 1953, become the decision of the Commission. 
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conclusions presented by counsel in support of the complaint (none 
such having been filed by the respondents), oral argument thereon 
not having been requested; and said Hearing Examiner, having duly 
considered the record herein, finds that this proceeding is in the in- 
terest of the public and makes the following findings as to the facts, 
conclusions drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrarny 1. Respondents Maurice J. Lenett and Leonard Stolz- 
berg are individuals doing business as Lenco Spring Company, with 
their office and principal place of business at Rear 578 Millbury Street, 
Worcester, Massachusetts. 

Par. 2. Respondents are now and for more than one year last past 
have been engaged in the business of assembling automobile springs 
composed of some new and some old and previously used parts, and the 
sale thereof to dealers located in various parts of the United States 
who purchase for resale. 

Par. 3. In the course and conduct of their business as aforesaid, 
respondents have caused and now cause their said automobile springs 
when sold by them, to be transported from their place of business in 
the State of Massachusetts to purchasers thereof located in States 
other than the State of Massachusetts and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said automobile springs in commerce 
as “commerce” is defined in the Federal Trade Commission Act. The 
volume of business of respondents in said commerce is and has been 
substantial, to wit, for the years 1949, $35,000.00; 1950, $108,000.00; 
and 1951, $274,000.00. 

Par. 4. In the course and conduct of their business respondents 
buy old automobile springs, that have been previously used, which 
they disassemble and, using certain parts thereof, combined with cer- 
tain new and previously unused parts, assemble complete automobile 
springs in such a manner that the springs thus assembled or produced 
have the appearance of having been assembled or manufactured en- 
tirely from new and previously unused parts. 


The methods or processes employed by respondents are specifically | 
as follows: All springs are of the semi-elliptic type for automobile | 


usage; respondents purchase old springs theretofore used in any make _ 
of automobile, regardless of the year of manufacture, transport same | 


to their premises where the center bolt is broken open, all leaves taken 
therefrom, inspected for wear, flaws or possible imperfections and 


those found acceptable after testing are cut to the measurement of the | 


type spring sought to be produced; in assembling respondents pro- 


| 
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vide a new main leaf (i. e. the top or longest leaf in the assembly), 
adaptable for use on the particular automobile for which the spring 
is intended, and also a bottom leaf (i. e. the shortest leaf in the as- 
sembly), and at times, where necessary, add a third leaf so that the 
spring as finally sold consists of five old or reclaimed leaves and three 
replacements. Also supplied are a new center bolt and new bushings, 
and the assembly, having been painted, is encased in a new metal 
cover. The center bolt, replaced leaves as aforedescribed, bushings 
and the metal cover are the only new parts, all others having been 
previously used. Thereafter, the springs are mechanically wrapped 
in paper, labeled and ready for the market. Respondents confine 
their output to springs for Chevrolet and Chrysler automobiles. 

Upon leaving the hands of respondents there is nothing on the 
springs proper, or attached thereto, which would indicate that previ- 
ously used parts had entered into the product; that affixed by glue to 
the paper wrapper encasing the spring is a label which bears the 
capital letter “S” in immediate conjunction with certain numerals, 
such numerals being identical with those used by the manufacture of 
Chevrolet and Chrysler automobiles to indicate the catalog numbers 
of their springs to be used as replacement parts; the aforesaid letter 
“S,” respondent Lenett testified, indicates “substitute” and that this, 
coupled with respondents’ catalog, is sufficient to apprise the ultimate 
consumer, i. e. the owner of the automobile on which the spring is 
installed, although such catalogs are placed only with automobile 
dealers, repairers, garage mechanics and the like, but have no general 
distribution or circulation to the public; upon the direct question to 
respondent Lenett as to whether or not he had any assurance that 
such information was passed on by his customers to the ultimate con- 
sumer, replied that this was a matter “over which he had no control.” 

Par. 5. Respondents sell their automobile springs to dealers who 
purchase for resale to the purchasing public, without any label, mark- 
ing or designation stamped thereon or otherwise attached thereto, 
to indicate to the purchasing public or to dealers that said automobile 
springs are assembled in part from old and previously used parts, 
and such automobile springs are resold to the purchasing public with- 
out any disclosure that they are assembled in part from old parts that 
have been previously used. 

In some instances respondents sell such automobile spring to dealers 
as and for new automobile springs assembled or manufactured entirely 
from new and previouly unused parts. A specific instance of such was 
testified to by an automobile dealer who purchased several dozen 
springs under the impression they were new because of appearance and 
the further fact they bore the automobile manufacturer’s replacement 
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part number, and that he sold them to his customers as new, but some- 
times later learned the true facts when, because of a complaint he 
made to respondents, a representative of the latter contacted him and 
imparted the true facts; this witness was never told by respondents 
or their representatives that the springs were new nor was he initially 
informed that they were rebuilt. Witness had been selling springs 
for eight years but could not “tell” that respondents’ springs were 
other than new. Subsequent to being advised of the facts witness has 
continued to purchase from respondents but now informs his customers 
of the truth. 

Another Chevrolet automobile dealer, who also dealt in automobile 
parts, including springs, purchased from respondents twelve springs 
which were represented as new springs. Discovery was subsequently 
made upon his attention being called by one of respondents’ competi- 
tors; witness made discovery prior to selling to his customers and 
thereafter disposed of the springs with full disclosure; that said 
springs bore nothing to indicate they were reclaimed or rebuilt but on 
the contrary bore a number identical with the automobile manufac- 
turer’s replacement part number for a genuine new spring. 

Par. 6. When articles which are assembled or manufactured in 
whole or in part from previously used materials in such a manner 
that they have the appearance of being assembled or manufactured 
from new and previously unused materials, are offered to the pur- 
chasing public, and such articles are not clearly and conspicuously 
marked or labeled as having been assembled or manufactured from 
previously used materials, they are readily accepted by members of 
the purchasing public as having been assembled or manufactured 
entirely from new and previously unused materials. 

Par. 7. In the course and conduct of their business respondents have 
been at all times mentioned herein in substantial competition with 
individuals, corporations and firms engaged in the business of manu- 
facturing and selling automobile springs, made entirely from new and 
previously unused parts, in commerce among and between the various 
States of the United States. 

Par. 8. By the aforesaid acts and practices, the respondents place 
in the hands of dealers the means and instrumentalities whereby said 
dealers may deceive or mislead members of the purchasing public into 
the erroneous and mistaken belief that they are purchasing automo- 
bile springs manufactured entirely from new and previously unused 
parts, when in fact said springs are composed partially of old and 
previously used parts. 

Par. 9. The failure of respondents to mark their said springs 
showing that they contain old and previously used parts has had and 
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now has the tendency and capacity to mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that the automobile springs sold by them were and are new 
springs assembled or manufactured entirely from new and previously 
unused parts, and to induce a substantial portion of the purchasing 
public to purchase substantial quantities of respondents’ automobile 
springs because of such erroneous and mistaken belief. As a direct 
result of the practices of respondents, as aforesaid, substantial trade 
in commerce has been diverted to respondents from their said competi- 
tors and injury has been done to competition in commerce between and 
among the various States of the United States. 

The respondents, to maintain the issues on their part joined, offered 
testimony and evidence which may be fairly and fully summarized 
as follows: That their product is meritorious and of “much higher 
value than ‘rebuilt’ springs”; they described their methods of produc- 
tion; explained in detail, and compared, the relative value of “refash- 
ioned,” “rebuilt” and “remanufactured” springs (none of which types 
of springs are here in issue), with particular emphasis on the value of 
“butt-cut” leaf ends (the type used in respondents’ product), over that 
of the “tapered” leaf (being the type used by manufacturers of auto- 
mobiles as original equipment) ; that to those initiated in, or familiar 
with, the mechanics and construction of automobiles, the respondents’ 
product would be recognizable as something other than new or orig- 
inal equipment; that their springs are superior to original equipment 
and that the replacements which respondents have had to make good 
under their guarantee, because of failure of their springs, has been 
negligible; that respondents have never represented to any purchaser 
that their springs were new or original equipment nor have they ever 
authorized another to make such representations on their behalf, nor 
have such representations been ever made with the approval of 
respondents. Thereupon the respondents rested. 

Careful consideration and analysis of all of the foregoing offered 
by way of defense, fails wholly to sustain an adequate defense to any 
of the charges of the complaint, nor to render untenable any of the 
findings of fact hereinabove found, or the conclusion hereinafter 
arrived at on the basis of such findings. 


CONCLUSION 


The acts and practices of respondents, as herein found are all to the 
prejudice and injury of the public and of the competitors of respond- 
ents, and constitute unfair methods of competition and unfair and 
deceptive acts and practices, in commerce, within the intent and mean- 
ing of the Federal Trade Commission Act. 
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It is ordered, That respondents Maurice J. Lenett and Leonard 
Stolzberg, individually and doing business as Lenco Spring Com- 
pany, or doing business under any other name or names, jointly or sev- 
erally, their representatives, agents and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, and distribution of automobile springs in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

1. Offering for sale, selling or delivering to others for sale to the 
public, any automobile spring which is composed in whole or in part 
of previously used parts unless a disclosure that said automobile 
spring is composed, in whole or in part, as the case may be, of pre- 
viously used parts, is permanently stamped or fixed on each such 
automobile spring in a clear and conspicuous manner and in such lo- 
cation as to be clearly legible to the purchaser thereof, and unless there 
is plainly printed or marked on the box, carton, wrapper or other con- 
tainer in which said automobile spring is sold or offered for sale, a 
notice that said automobile spring is composed, in whole or in part, 
as the case may be, of previously used parts. 

2. Representing, by failure to reveal or otherwise, that an auto- 
mobile spring composed in whole or in part of previously used parts 
is composed entirely of new and previously unused parts. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is further ordered, That the respondents, Maurice J. Lenett and 
Leonard Stolzberg, shall, within sixty (60) days after service upon 
them of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which they have complied with 
the order to cease and desist [as required by said decision and order 
of January 15, 1953]. 
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COMPLAINT, MODIFIED FINDINGS AND ORDER, AND DISSENTING OPINIONS 
IN REGARD TO THE ALLEGED VIOLATION OF SUBSEC. (a) OF SEC. 2 OF AN 
ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED BY AN ACT AP- 
PROVED JUNE 19, 1936 


Docket 4389. Complaint, Apr. 23, 1941 '*—Decision, Jan. 16, 1953? 


.In dealing with the question as to whether or not the granting or continuing of 
certain alleged discriminatory prices, done pursuant to and in accordance 
with the seller’s general policy, was in good faith to meet the equally low 
price of a competitor within the meaning of Sec. 2 (b) of the Clayton Act as 
amended: the Commission believes that consideration cannot be confined to 
such specific offers as may have been made by competitors, but must also 
include the setting and general conditions under which such offers were 
made. 


In the aforesaid connection it was noted that the particular seller—which had 
had long experience in the sale and distribution of the product involved; 
was thoroughly familiar with the costs of operating retail service stations 
and bulk plants and the margins of gross profits available, and with the 
competitive results which might be expected when some retailers received 
lower prices than competing retailers; and which knew or had the means of 
knowing and should have known that the manner in which it priced and 
sold its products continually created the possibility of injury to competition 
between retailers who bought the product at different prices and resold it 
in competition with one another; that the price differences it granted could 
not be justified on the basis of differences in the cost-of manufacture, sale 
and delivery resulting from differing methods or quantities in which its 
product was sold or delivered—took no action at the time the Robinson- 
Patman amendment to the Clayton Act became law, to review its pricing 
policy and bring it into conformity with the new statute, in accordance with 
the duty and obligation thereby imposed upon it, and made no bona fide 
attempt to do so. 


Section 2 (b) of the statute, in the Commission’s view, does not contemplate 
justifications being made for a method of pricing as exemplified by individual 
instances of price discrimination made pursuant to such pricing method 
which were not the result of departures from a nondiscriminatory price scale 
made to meet lower prices of competitors but represented only the con- 
tinued application of the pricing standard previously adopted by the seller 


1 Amended. 
2Findings and order are published as modified following the decree of the Court of 


Appeals for the Seventh Circuit on February 14, 1951, vacating and setting aside its former 
judgment and remanding the case to the Commission to make findings in conformity with 
the opinion of the Supreme Court on January 8, 1951, in Standard Oil Oo. v. Federal Trade 
Commission, 340 U. S. 231. The original findings and order are reported in 41 F. T. C. 

263 and the order as modified by the Commission on August 9, 1946, is reported in 43 
F. T. C. 56. 
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and followed by it since long before 1936 when the Robinson-Patman amend- 
ment was enacted, namely, as respects the granting of respondent’s tank-car, 
or so-called “jobber” price, in the instant proceeding, that a purchaser— 
irrespective of his status as retailer or wholesaler—must make annual 
purchases of not less than from one to two million gallons of gasoline, have 
storage facilities sufficient to accept delivery in tank-car quantities, and have 
a credit standing assuring payment for large volume purchases. 


In a situation where, as in the present case, the seller necessarily knew at the 
time of the passage of the Robinson-Patman Act, and at all times there- 
after, that its standard for granting the challenged prices was in all substan- 
tial respects the same as the standards used by its major competitors, and 
evidently relied upon the position that so long as the pricing method in ex- 
istence prior to the passage of the Act remained unchanged, it could defend 
its price discriminations on the ground that its lower prices were granted 
in good faith to meet equally low prices of its competitors—a defense, if 
valid, equaly available to competitors involved: the Commission does not 
construe the words “in good faith” in the section as permitting such a result, 
and does not believe that the statute provides a means of effectively insulat- 
ing any particular pricing pattern from attack, or guarantees that so long 
as a pricing pattern in effect prior to 19386 remains undisturbed, price dis- 
criminations made pursuant to that pattern may be lawfully continued. 


As respects the sale of a branded product, such as gasoline, it is necessary for 
a dealer to have a product his customers are willing to buy, public accept- 
ance is determined in large measure by factors other than actual grade and 
quality, and a dealer cannot readily shift from one brand to another with- 
out running the risk of losing many of his customers whom he may not be 
able to replace. And in the case of off-brand or local-brand gasoline, dis- 
tributors in metropolitan areas find it necessary to undersell major brands 
in order to secure some share of the market. 


In a proceeding brought under Sec. 2 (a), offers received by customers, to whom 
the seller extended the alleged unlawfully discriminating prices from its 
competitors, before the date of the Robinson-Patman Act, would not be 
relevant—except possibly for certain limited purposes, and except insofar 
as they might be continuing offers—to show that said specific discriminations 
in price made subsequent to said date were made in good faith to meet 
equally low prices of competitors. 


Where a corporation which (1) was engaged in the refining and interstate sale 
and distribution of gasoline and other petroleum products throughout a terri- 
tory consisting of 15 states principally located in the middle west; (2) dur- 
ing the years from 1986 to 1940, inclusive, supplied from 16.2 to 17.4 percent | 
of all the branded and unbranded gasoline sold in the Detroit metropolitan | 
area; (3) leased or subleased after Sept. 10, 1936, to independent operators 
all retail service stations owned or leased by it in said area and thereafter 
(a) regularly supplied gas delivered in its tank wagons from its four bulk 
stations in said city at its posted tank-wagon prices to about 200 retail sta- | 
tions owned by it and to eight which it leased; and to 150 or more contract 
service stations owned or operated by independent operators with whom it | 
had entered into agreement to supply for the period specified all their re- 
quirements of its three brands, namely, Solite with Hthyl, Standard, Red 
Crown, and Stanolind gasoline; (b) supplied gas delivered during period 
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involved, first in its tank wagons and later by tank car and transport truck 
(of equivalent capacity) owned by others, direct from its marine terminal, 
to the C-K, 8, W, and N companies, the first three of which companies, 
classified by it as jobbers, supplied its gas to from 94 to 106 retail service 
stations, and also sold a substantial portion of gas purchased from it direct 
to the public through retail stations owned and operated by them; and last 
of which “jobbers” was engaged entirely in retail sale of gas to public through 
its own Service stations; and, (c) also supplied large commercial users in 
said areas, usually sold on contracts made by its general office in Chicago, 
with gas delivered either direct from its Whiting Refinery or aforesaid 
River Rouge Terminal by tank car or transport truck— 


(a) Discriminated in price by selling its gas for resale direct to the: pur- 


(b) 


chasing public to said four “jobbers,” which it did not limit to sales at whole- 
sale only and which owned or operated in said area one or more gasoline 
stations where its gas was resold at retail to consumers in competition 
with other retailers who purchased gas from it or other manufacturers at 
prices which were substantially lower than the prices charged by it to its 
other retailer purchasers in said area for gas of the same grade and quality, 
and by selling Red Crown gasoline, its largest selling brand, to them at 
its tank-car price or at 1144 cents per gallon less than the prices charged by it 
for the same gas to its other dealers in said area ; and, 

Discriminated during the period from September 1, 1936, to March 7, 1938, 
when it classified said N Company as a jobber, by selling its gas to said N 
at one-half cent per gallon less than the price it was charging for the same 
gas to its other retail dealers in said Detroit metropolitan area, while con- 
tinuing to sell its gas to it as theretofore, on the regular tank-wagon basis, 
and to make deliveries from its bulk plants direct to the retail service sta- 
tions of said N: 


With the result that— 


Price discriminations granted by it both prior to and subsequent to March 
7, 1988, to said N—which cut prices directly, cut them through varying 
commercial classifications depending upon the competitive situation, and 
cut them through under-cover discounts and premiums, and was responsible 
for starting most of the retail price-cutting in major brand gasoline in 
Detroit over a period of several years—and price discriminations granted 
by it to said other arbitrarily classified jobbers (C—K, W, and 8) on gas 
sold by them at retail, gave such favored dealers a substantial competitive 
advantage in their retail operations over other retailers of gas, including 
its own retail customers with their 3.3 cents per gallon profit margin; 

Said advantage was capable of being used, and was used, by said N, 
and, to some extent, by said C—K, to divert large amounts of business from 
other retailers of gas, including said refiner seller’s own customers, with 
resulting injury to them and their business and to their ability to continue 
in business and successfully compete with said dealers in the retailing of 
gas; and said C-K was enabled to sell a million gallons of gasoline annually 
over a period of two years to one retailer customer at a delivered price of 
1 cent per gallon less than posted tank-wagon price, and to sell another 
at a discount of 144 cent per gallon, thereby enabling the former to sell 
said gas to the consuming public at discounts of as much as 2 cents per 
gallon and thus reap a competitive advantage over other retailers, includ- 
ing said seller’s own retailer customers, and divert business from such 
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retailers to said favored customer and substantially lessen competition and 
injure, destroy, and prevent competition between said favored customer and 
other retailers of gas, including its own retailer customer. 

Kiffect of which discriminations in price, allowed by it to the aforesaid four 
dealers, aS above set forth—and which, as respects price differentials 
involved, were not shown as making only due allowance for differences in 
its costs of sale and delivery resulting from the differing methods and 
quantities in which it sold its gasoline to dealers concerned, nor as made 
in good faith to meet the equally low price of a competitor within the 
meaning of Sec. 2 (b)—had been and might be, substantially to lessen 
competition and to injure, destroy, and prevent competition with each 
of said four dealers and with their respective customers in the resale 
of gasoline: 

Held, That aforesaid discriminations in price by said corporation, under the 
circumstances set forth, constituted violations of Subsection (a) of Section 
2 of the Clayton Act, as amended. 


As respects refiner seller’s challenged discrimination in favor of the N com- 
pany, which operated a number of retail gasoline stations in the Detroit 
Metropolitan area in competition with other retail customers of said seller, 
and with those of other sellers, and to which N company said seller, after 
said discriminatory allowance, continued to make customary deliveries in 
its tank wagons and from its bulk plants in the area involved, seller’s 
exhibits, with supporting testimony, failed to show cost justification for 
challenged price differential of 44 cent, as making only due allowance for 
differences in its costs of sale and delivery resulting from the differing 
methods and quantities in which it sold its gas to said N during the 
period involved; due, among other things, to— 

(1) The invalidity of attempted comparison between its cost of doing 
business with said N and that of doing business with all its other retail 
customers, with their varying group costs; 

(2) Noninclusion of comparable costs of other independents ; and to— 

Fallacies involved in— 

(3) Assumptions underlying attempted comparison of single-dump and 
multiple-dump deliveries ; 

(4) Segregation of certain items of sales expenses and allocation thereof 
among all its other reseller customers, but not to N as being an established 
account which required no further promotional sales work, such as driveway 
training and promotional advertising ; 

(5) Segregation of certain items of expense of an overhead nature on 
the theory—equally applicable to the business of any other single retail 
service station—that such expenses would not be appreciably influenced by 
the acquisition or loss of a single account, such as that of N; 

(6) Apportionment among its retail. customers of certain items of cost, 
assertedly not susceptible of exact allocation, among its retail customers, 
instead of allocating the same on the basis of gallonage; 

(7) Inclusion of certain costs in connection with stations leased or sublet 
by it, which pertained to its landlord activities and were not properly cost 
of sale or delivery ; 


(8) Allocation of sales expenses of certain salesmen who called on N 


and other retail service stations, on the basis of erroneous cost comparisons 
and analyses; and 
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(9) Failure to allocate to N and other customers on a gallonage basis 
advertising costs (other than those for point of sale advertising) such as 
newspaper, printed and direct mail, motion pictures, and outdoor signs, 
which were intended to increase sales at all its stations, including those of N. 


As respects refiner seller’s challenged discrimination in favor of four companies 
(C-K, 8, W, and N), the first three of which, classified by it as jobbers, 
supplied its gas to from 94 to 106 retail service stations, and also sold a 
substantial portion thereof directly to the public through retail stations 
owned and operated by them, and last of which was engaged in retail sale 
of gas to public through its own retail service stations, and to which said 
seller supplied gas first by its tank wagons, and later by tank cars and 
transport trucks of others: seller’s contention that the differential between 
the price of 11% cents off tank-wagon price charged said companies and 
the tank-wagon price charged its other retail dealers made only due al- 
lowance for differences in its costs of sale and delivery resulting from 
differing methods and quantities in which gasoline was sold and delivered 
to said jobbers was not well founded in that said 11% cent differential was 
not justified by— 

(1) Comparison of cost of selling jobbers, based on survey made in the 
Kansas-Oklahoma field, with cost of sale and delivery by tank wagon in 
the entire Detroit division or field (in which was included Detroit area) 
in that— 

(a) Evidence indicated the two were not comparable by reason of vol- 
ume sold in the two areas, absence of consumer acceptance advertising 
expense in case of former, and inclusion or exclusion of accounting and 
eredit costs and supervising and selling costs of two jobbers who handled 
nearly one-half of refiner’s total gallonage therein; and 

(bo) Attempted comparison between cost of jobber’s operations in said 
K-O field with cost of sale and delivery to dealers in the Detroit field 
had no probative value in determining cost differential between tank-car 
sales to jobbers and tank-wagon sales to dealers in the Detroit metropolitan 
area due to the accounting practice employed by it in allocating or failing 
to allocate certain expenses or costs in its preparation, from time to time, 
in its regular course of business, of its “Comparative Statement of Ex- 
pense” or “Form 189” as an expense record for the Detroit field; and, 

(2) Was not justified by said refiner’s attempted segregation of cost 
items appearing in said “Statement” (so as to reallocate cost items. appear- 
ing thereon to the reseller and jobber channels, including’ tank-wagon’ re- 
sellers), aS making due allowances for differences in its costs of sale and 
delivery resulting from differing methods and quantities in which it sold its 
gasoline to said jobbers; by reason, among other things, of— 

(a) Failure to limit its survey to cost differences which resulted from 
differing methods or quantities in which gasoline was sold or delivered to 
the two classes of customers, and to determining savings, if any, which 
aecrued by reason of tank-car or transport-truck delivery as compared with 
tank-wagon delivery, instead of attempting to compare the cost of doing 
business with the one class as compared with the other through arbitrary 
allocation of all of its costs of every nature which could be charged to the 
expense of doing business in the Detroit field, including Chicago general 
office costs allocated to that field ; 
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(b) Improper comparison of cost of marketing to the four jobbers con- 
cerned, located in the Detroit metropolitan area, whose business was con- 
fined thereto, with the cost of marketing gasoline to all its other dealers 
in the Detroit field, included wherein is rural section supplied by small 
bulk plants operated by commission agents and known as “B” stations, as 
distinguished from the large bulk plants used to serve the Detroit metro- 
politan area operated by salaried employees and known as “A” stations, 
and as to which substantial evidence indicated that its cost of marketing 
gasoline to service stations in latter through commission agents was higher 
than its cost of marketing through its large bulk plants to service stations 
in the former; 

(c) The charging, in the allocation of cost items to the tank-wagon reseller 
channel and the jobber channel, to the tank-wagon reseller channel of a 
number of items which should not have been charged thereto, and the failure 
to charge to the jobber channel cost items properly chargeable thereto ; 

(d@) Determination of expense on leased service stations which involve 
landlord operations only, and inclusion of such expense, after deduction of 
income from rentals, in the general tank-wagon delivery expense allocated 
to the tank-wagon reseller channel, notwithstanding the fact that landlord 
expense incident to the operation of its leased service stations, carried sep- 
arately in its regular accounting procedure, had no bearing on the cost of 
marketing gasoline through the regular reseller channel but represented 
cost of maintenance, taxes, etc., on company-owned or leased service sta- 
tions less revenue received, without consideration of the sale of gasoline or 
the expenses incident thereto ; 

(e) Allocation of direct-shipment expense for the most part on the basis 
of effort, while inconsistently making allocation to the tank-wagon reseller 
channel for the most part on the basis of gallonage—except in accounts 
where allocation was made on the basis of effort in its regular accounting 
procedure—as a result of which comparative results obtained did not prop- 
erly reflect the difference in cost of sale and delivery between the tank-wagon 
and jobber channel; 

(f) Allocation of point of sale advertising which constitutes small pro- 
portion only of advertising expense—the largest single item of expense— 
between tank-wagon and jobber channels, and improper allocation of ‘‘con- 
sumer advertising” such as newspaper and billboard advertising; to the 
tank-wagon channel alone, with no part charged to the jobber channel, 
notwithstanding the fact that consumer advertising costs cannot properly 
be separated between gasoline resold through jobber-operated retail sta- 
tions and gasoline sold through other retail stations except upon the basis 
of gallonage, which, if used, would afford no cost differential. 


As respects the offers to N, one of the favored customers involved in the instant 
proceeding, by a competitor of respondent seller, to supply it with an off- | 
brand gasoline—generally sold at less than major brands and with no public | 
acceptance comparable to that enjoyed by respondent’s well-known brand— 
at the prevailing tank-car price, and the subsequent reduction by respondent. 
to said customer of 4% cent per gallon from respondent’s tank-wagon price: 
respondent could not, in view of its familiarity with competitive conditions | 
and irrespective of the fact as to whether or not said off-brand gas was of | 
comparable grade or quality with its own product, have regarded the offer 
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of said competitor to sell its off-brand gasoline at a 1% cent per gallon lower 
. price, as a serious competitive threat. | 


- With regard to the tentative arrangement made between the Texas Co. and C-K 
in August 1936 for a five-year contract under which C-K was to be allowed 
2 cents per gallon off the tank-wagon price and certain other advantages— 
which respondent refused to meet and which was never put into effect—and 
to the 19389 offer of Argo to sell a certain gasoline to C-K at 2 cents a gallon 
less than the prevailing tank-wagon price: 

Such offers could not have been relevant to the lower price already granted to 
C-K in 1928 or 1929 and continually in effect since that time, and were 
presumably intended to show that continuance of the lower price to C-K 
was necessary to prevent respondent’s competitors from securing the 
patronage of that customer. 


As regards the aforesaid assumption and the fact that respondent had sub- 
stantial reasons for believing that if it ceased granting tank-car prices to 
C-K, W, and §, and continued to refuse the tank-car price to N—which it 
accorded in March 1938 when N became entitled thereto under respondent’s 
standards as hereinbefore set out—it would lose the accounts, since the first 
three had already been recognized as entitled to a tank-car price under 
said commonly accepted standards of the industry, and N had achieved a 
volume of distribution which brought it within the range where it was 
likely to be so recognized by a major oil company at any time: 

The Commission was of the view, for the reasons hereinbefore set forth, that 
the actions of respondent in granting or continuing, to the said four dealers, 
the tank-car price made pursuant to and in-accordance with its aforesaid 
general policy, and the criterion applied by its major competitors, were not 
done in good faith to meet equally low prices of competitors ; such discrimi- 
nations, with the exception of the 1% cent per gallon discrimination in favor 
of N, representing only the continued application of the pricing standard 
previously adopted by respondent and followed -by it since long before 1936, 
and not the result of departures from a nondiscriminatory price scale made 
to meet lower prices of competitors. 


Before Ur. Webster Ballinger, hearing examiner. 

Mr. L. E. Creel, Jr. and Mr. J. Wallace Adair for the Commission, 

MacMahon, Abbott & Roberts, of Detroit, Mich., and Mr. Thomas 
E. Sunderland, Mr. Gordon E. Tappan, Mr. Albert L. Green, Mr. 
Buell F. Jones and Kirkland, Fleming, Green, Martin & Ellis, of 
Chicago, Il., for respondent. 

Appell, Austin & Gay, of New York City, for Retail Gasoline 
Dealers Association of Michigan, Inc. and National Congress of 
Petroleum Retailers, Inc., intervenors. 

Miller, Gorham, Wescott & Adams, of Chicago, Ill., for Empire 
State Petroleum Association, Inc., intervenor. 

Adamowski & Sallemi, of Chicago, Il., for Great American Oil Co., 
intervenor. 
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The Federal Trade Commission, having reason to believe that 
Standard Oil Company, a corporation, has violated and is violating 
the provisions of section 2 (a) of the Clayton Act, as amended by the 
Robinson-Patman Act (U.S. C., Title 15, Sec. 13), hereby issues its 
complaint, charging as follows: 


1The complaint is published as amended by the following order dated April 23, 1941: 

This matter coming on to be heard by the Commission upon the motion of counsel for 
the Commission for an order amending the complaint in the above-entitled proceeding to 
conform to the evidence adduced in the record of said proceeding and adopting the testi- 
mony heretofore taken in support of the allegations of said complaint as testimony in sup- 
port of the complaint as so amended, and upon the testimony and other evidence heretofore 
taken in said proceeding before Webster Ballinger, an Examiner of the Commission duly 
designated by it, and upon hearing Cyrus B. Austin, Esq., counsel for the Commission, in 
support of said motion, and counsel for the respondent having notified the Commission, 
by letter of April 14, 1941, that he does not oppose said motion and that, if said motion 
is granted, the answer filed by respondent to the original complaint herein may be received 
and adopted as respondent’s answer to the complaint as so amended, and the Commission 
having duly considered said motion and being now fully advised in the premises; 

It is ordered, That the complaint herein be and the same hereby is, amended: 

1. By striking out all of Paragraph Three of said complaint, and inserting in place 
thereof the following paragraph: 

Par. 3. Since June 19, 1936, in the course and conduct of its business above described, 
respondent has sold, and now sells, its gasoline to four Detroit dealers engaged in reselling 
said gasoline at retail, at prices substantially lower than the prices charged by respondent 
to its other Detroit retailer purchasers for gasoline of the same grade and quality. Said 
four dealers are: Citrin-Kolb Oil Company; Stikeman Oil Company, Inc.: Wayne Oil 
Company; and Ned’s Auto Supply Company, Hach of said dealers has, since said date, 
owned or operated in the Detroit area one or more gasoline stations where said gasoline 
so purchased has been resold (and, except as to Stikeman Oil Company, Inc., is now 
resold) at retail to consumers thereof, in competition with other retailers of gasoline 
purchasing the same from respondent or from other manufacturers, Citrin-Kolb Oil 
Company, Stikeman Oil Company, Inc., and Wayne Oil Company, respectively, are also 
engaged in the business of reselling at wholesale, a large part of the gasoline so purchased 
by them from respondent, to other gasoline dealers in the Detroit area who are likewise 
competitively engaged in the resale thereof at retail. Said three named wholesalers have 
knowingly received the benefit of said lower prices, The prices at which respondent has 
sold its gasoline to the four dealers above named, from time to time since June 19, 1936, 
have ranged from one-half cent to one and three-quarters cents per gallon lower than 
the prices charged by it to other Detroit retailers for the same gasoline. Under normal 
merchandising conditions, during the greater part of that period, respondent’s price to 
said four dealers for its ‘‘Red Crown” gasoline (its largest selling brand) has been one. 
and one-half cents below its price therefor to other retailers. 

2. By inserting in Paragraph Four of said complaint, after the comma in the third 
line of said paragraph, the words ‘‘and with their respective customers”, so that said 
paragraph will read as follows: 

Par. 4. The effect of the discrimination in price described in the preceding paragraph 
hereof has been and may be to injure, destroy and prevent competition with each of the 
four dealers named in said Paragraph, and with their respective customers, in the resale 
of gasoline, 

It is further ordered, That the testimony and other evidence hereinbefore taken before 
Webster Ballinger, an Examiner of the Commission duly designated by it, in support of 
the allegations of the complaint as originally drawn and in opposition thereto, be, and 
the same hereby is, adopted and considered as having been taken in support of the 
allegations of the complaint as hereby amended ; and 

It is further ordered, That the answer to the original complaint herein, heretofore 
filed by the respondent, be, and the same hereby is, received and adopted as respondent’s 
answer to the complaint as hereby amended, 
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Paracrary 1. The respondent, Standard Oil Company, is a corpora- 
tion organized, existing and doing business under and by virtue of the 
laws of the State of Indiana, with principal office and place of busi- 
ness located at 910 South Michigan Avenue, Chicago, Illinois. 
Respondent is engaged in the business, among other things, of distrib- 
uting and selling gasoline to and in the city of Detroit, Michigan, and 
adjacent territory. 

Par. 2. Respondent sells its gasoline to about 450 retailers thereof 
in the Detroit area, with a large proportion of whom respondent has 
entered into contracts, now in force, obligating respondent to sell and 
celiver to such retailers all of their respective requirements of respond- 
ent’s brands of gasoline during the terms of such contracts. For the 
purpose of supplying said customers and of making deliveries pursu- 
ant to said contracts, respondent ships its gasoline from its refinery 
at Whiting, Indiana, to its terminal at River Rouge, Michigan, from 
which point respondent transports and delivers said gasoline to said 
customers in tank cars or tank wagons; and there is and has been at 
all times herein mentioned a continuous stream of trade and com- 
merce in said gasoline between respondent’s refinery at Whiting, Indi- 
ana, and said retail dealers purchasing the same in Detroit, Michigan. 
All of such purchases by said retail dealers are and have been in the 
course of such commerce. Said gasoline is sold by respondent for 
resale in the Detroit area. 

Par. 8. Since June 19, 1936, in the course and conduct of its business 
above described, respondent has sold, and now sells, its gasoline to 
four Detroit dealers engaged in reselling said gasoline at retail, at 
prices substantially lower than the prices charged by respondent to its 
other Detroit retailer purchasers for gasoline of the same grade and 
quality. Said four dealers are: Citrin-Kolb Oil Company; Stikeman 
Oil Company, Inc.; Wayne Oil Company; and Ned’s Auto Supply 
Company. Each of said dealers has, since said date, owned or oper- 
ated in the Detroit area one or more gasoline stations where said 
gasoline so purchased has been resold (and, except as to Stikeman 
Oil Company, Inc., is now resold) at retail to consumers thereof, in 
competition with other retailers of gasoline purchasing the same from 
respondent or from other manufacturers. Citrin-Kolb Oil Company. 
Stikeman Oil Company, Inc., and Wayne Oil Company, respectively, 
are also engaged in the business of reselling at wholesale, a large part 
of the gasoline so purchased by them from respondent, to other gaso- 
line dealers in the Detroit area who are likewise competitively engaged 
in the resale thereof at retail. Said three named wholesalers have 
knowingly received the benefit of said lower prices. The prices at 
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which respondent has sold its gasoline to the four dealers above named, 
from time to time since June 19, 1936, have ranged from one-half cent 
to one and three-quarters cents per gallon lower than the prices 
charged by it to other Detroit retailers for the same gasoline. Under 
normal merchandising conditions, during the greater part of that 
period, respondent’s price to said four dealers for its “Red Crown” 
gasoline (its largest selling brand) has been one and one-half cents 
below its price therefor to other retailers. 

Par. 4. The effect of the discrimination in price described in the 
preceding paragraph hereof has been and may be to injure, destroy 
and prevent competition with each of the four dealers named in said 
paragraph, and with their respective customers, in the resale of 
gasoline. 


Rerort, Moprrtep Finprnes as To THE Facts AND ORDER 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clay- 
ton Act), as amended by an Act of Congress approved June 19, 1936 
(The Robinson-Patman Act), the Federal Trade Commission, on 
November 29, 1940, issued and subsequently served its complaint in 
this proceeding upon the respondent, Standard Oil Company, a cor- 
poration, charging said respondent with having violated the pro- 
visions of subsection (a) of Section 2 of the said Clayton Act, as 
amended. After the issuance of said complaint, the filing of the 
respondent’s answer thereto, and the taking of part of the testimony 
and other evidence in support of the complaint, the Commission, on 
April 23, 1941, issued and subsequently served upon the respondent 
an order amending said complaint, which order further provided that 
the testimony and other evidence theretofore taken be adopted and con- 
sidered as having been taken in support of the allegations of the com- 
plaint, as amended, and that the answer of the respondent to the orig- 
inal complaint be adopted as the respondent’s answer to the complaint, 
as amended. Thereafter, further testimony and other evidence in 
support of and in opposition to the allegations of said complaint, as 
amended, were introduced before a hearing examiner of the Com- 
mission theretofore duly designated by it, and such testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. ‘This proceeding then regularly came on for final hearing 
before the Commission upon the complaint, as amended, the respond- 
ent’s answer thereto, the testimony and other evidence, the report of | 
the hearing examiner upon the evidence and exceptions thereto, briefs 
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' in support of and in opposition to the complaint, as amended, and 

oral argument of counsel; and the Commission, having duly consid- 
ered the same, on October 9, 1945, made its findings as to the facts 
and its conclusion drawn therefrom and issued its order to cease and 

_ desist (which order to cease and desist was, on August 9, 1946, modi- 
fied in certain respects). 

On October 4, 1946, the respondent filed with the United States Cir- 
cuit Court of Appeals for the Seventh Circuit its petition for review 
of the Commission’s modified order to cease and desist, and after hear- 
ing the cause on briefs and oral argument, said court, on April 29, 

_ 1949, issued its decree modifying Paragraph 6 of said order and affirm- 
ing the order as so modified. The judgment of the Court of Appeals 
having been reversed by the Supreme Court, said Court of Appeals, 
on February 14, 1951, issued its decree vacating and setting aside its 
former judgment and remanding the case to the Commission “to make 
findings in conformity with the opinion of the Supreme Court of the 
United States filed on January 8, 1951.” 

Thereafter, the Commission, having further considered the matter, 
on March 24, 1952, issued, and on March 26, 1952, served upon the 
respondent, an order granting the respondent leave to present to the 
Commission any objections it might have to the issuance of a docu- 
ment attached thereto as the Commission’s modified findings as to the 
facts and conclusion in compliance with the aforesaid decree; and the 
Commission, having received and considered the respondent’s objec- 
tions and briefs on behalf of Retail Gasoline Dealers Association of 
Michigan, Inc., National Congress of Petroleum Retailers, Inc., 
Empire State Petroleum Association, Inc., Great American Oil Com- 
pany, and counsel in support of the complaint, and having heard and 
considered oral argument of counsel in opposition to and in support 
of the proposed modified findings as to the facts and conclusion, now 
makes this its modified findings as to the facts and its conclusion 
drawn therefrom in this proceeding: 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Standard Oil Company, is a corpora- 
tion organized, existing, and doing business under and by virtue of the 
laws of the State of Indiana, with its principal office and place of busi- 
ness located at 910 South Michigan Avenue, Chicago, Ilinois. 

Par. 2. The respondent is engaged in the business of refining and 
distributing gasoline and other petroleum products among and between 
the various States of the United States. Respondent sells three brands 
of gasoline—‘Solite with Ethyl,” “Red Crown,” and “Stanolind.” 
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Red Crown is respondent’s regular house-brand gasoline and accounts 
for approximately 90 percent of respondent's sales in the Detroit met- 
ropolitan area, while Solite with Ethyl accounts for 7 to 10 percent 
and Stanolind, 3 or 4 percent. Respondent has several refineries, one 
of which is located in Whiting, Indiana. Crude oil to supply its refin- 
cries is derived from various sources, but principally from the so-called 
Mid-Continent fields in Kansas, Oklahoma, Texas, and Wyoming. 
Respondent sells its products throughout a territory consisting of 14 
States, principally located in the Middle West. This territory is 
divided into 27 divisions or fields, with a branch office in each field in 
charge of a manager or superintendent. 

One of such divisions or fields is known as the “Detroit Field,” 
which embraces all or part of thirteen counties in southern Michigan, 
including the cities of Detroit, Lansing, Pontiac, Jackson, and Ann 
Arbor. The “Detroit Area,” as distinguished from the “Detroit 
Field,” includes only the city of Detroit and its suburbs, Hamtramck, 
Dearborn, and Highland Park, in Wayne County, which is also 
referred to as the “Detroit metropolitan area.” 

The respondent has no refinery in the State of Michigan. Gaso- 
line and other petroleum products sold and distributed by the respond- 
ent in the Detroit Field are transported from its refinery at Whit- 
ing, Indiana, by tankers through the Great Lakes to respondent’s 
marine terminal at River Rouge in the outskirts of Detroit. This 
marine terminal has a storage capacity of about 1,500,000 barrels of 42 
gallons each. During the sammer months, deliveries are made from 
the Whiting Refinery every week and sometimes twice a week. In the 
fall sufficient gasoline is delivered and stored to take care of esti- 
mated requirements during the winter months when navigation 
through the Great Lakes is closed. 

During the years from 1936 to and including 1940, respondent sup- 
plied from 16.2 percent to 17.4 percent of all the branded and un- 
branded gasoline sold in the Detroit metropolitan area. The total 
sales made by respondent in said area during that period amounted 
to 62,198,750 gallons in 1986, 70,015,200 gallons in 1937, 60,448,200 
gallons in 1988, 70,279,818 gallons in 1939, and 74,627,712 gallons in | 
1940. | 

During the periods of time herein mentioned respondent operated | 
six bulk plants in the Detroit metropolitan area. Delivery of gaso- 
line to these bulk plants was made from the River Route marine ter- | 
minal by tank car or transport truck. Tank-car delivery by railroad | 
was for the most part discontinued about February 1, 1940. Trans- 
portation of gasoline by transport truck was accomplished by trans- | 
portation companies employed by the respondent. The capacity of | 
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a transport truck is approximately the same as a tank car. In some 
instances the respondent has shipped gasoline and other petroleum 
products from its refinery at Whiting, Indiana, directly to purchasers 
thereof located in the Detroit metropolitan area. Respondent main- 
tains, and at all times mentioned herein has maintained, a course of 
trade in said products in commerce among and between the various 


_ States of the United States. 


Par. 3. Prior to September 10, 1936, respondent operated all retail 
service stations owned or leased by it in the Detroit metropolitan area, 
but on that date it discontinued all retail operations and leased or 


| _ sublet all stations owned or leased by it to independent operators. 


In the course and conduct of its business in the Detroit metro- 
politan area, the respondent, since September 10, 1936, has regularly 


- supplied gasoline to approximately 358 retail service stations. 


Respondent owned approximately 200 and leased 8 of these stations. 
The remaining 150 stations which were supplied directly by the 
respondent were owned or operated by independent operators, with 
whom the respondent entered into written agreements known as 
“Dealer’s Agreement, Form 461,” by which agreements respondent 
agreed to sell, and the dealers agreed to purchase, all of their require- 
ments of Solite with Ethyl, Standard Red Crown, and Stanolind gaso- 
line for the period of time specified in said agreements. These latter 


_ stations were known as contract service stations as distinguished from 


Po ee ee le 


the leased service stations hereinabove described. 

Deliveries of gasoline to the leased and contract service stations 
in the Detroit metropolitan area were made from respondent’s bulk 
plants by tank trucks owned by respondent and operated by its sal- 
aried employees. This method of delivery is known as “tank-wagon” 
delivery. The price at which respondent sold its gasoline to said 
leased and contract service stations was its “posted tank-wagon price,” 
which was fixed from time to time by the general office of the 
respondent in Chicago. 

In addition, the respondent also supplied gasoline to four dealers 
in the Detroit metropolitan area—Citrin-Kolb Oil Company, Stike- 
man Oil Company, Inc., Wayne Oil Company, and Ned’s Auto Supply 
Company, which were classified by respondent as “jobbers” and 
which, with the exception of Ned’s Auto Supply Company, supplied 
respondent’s gasoline to from 94 to 106 retail service stations. Deliv- 
eries to these dealers were generally made by tank car, and after Feb- 
ruary 1, 1940, by transport truck, direct from respondent’s River 


Rouge terminal. During the periods of time hereinafter described, 


the Citrin-Kolb Oil Company, Stikeman Oil Company, Inc., and 
Wayne Oil Company sold a substantial portion of the gasoline pur- 
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chased by them from the respondent direct to the public through retail 
service stations owned and operated by them. Ned’s Auto Supply 
Company was engaged entirely in the retail sale of gasoline to the 
public through its own stations. 

A third class of customer in the Detroit metropolitan area to whom 
the respondent supplied gasoline was large commercial users of gaso- 
line, who were usually sold on contracts made by the general office 
of the respondent in Chicago. The gasoline so purchased was 
usually delivered either direct from the Whiting refinery or the River 
Rouge terminal by tank car or transport truck. 

Par. 4. In the course and conduct of its business since June 19, 1936, 
the respondent has discriminated in price by selling its gasoline for 
resale direct to the purchasing public to Citrin-Kolb Oil Company, 
Stikeman Oil Company, Inc., and Wayne Oil Company, and subse- 
quent to March 7, 1938, to Ned’s Auto Supply Company at prices which 
were substantially lower than the prices charged by respondent to its 
other retailer-purchasers in the Detroit metropolitan area for gasoline 
of the same grade and quality. Each of the aforesaid purchasers has, 
since said date, owned or operated in the Detroit metropolitan area 
one or more gasoline stations where said respondent’s gasoline so pur- 
chased has been resold at retail to consumers thereof in competition 
with other retailers of gasoline purchasing the same from the respond- 
ent or from other manufacturers. The respondent sold its largest 
selling brand, Red Crown gasoline, to said four “jobbers” at its tank- 
car prices, which was 114 cents per gallon lower than the prices 
charged by it for the same gasoline to its other retail dealers in the 
Detroit metropolitan area. 

Par. 5. In allowing “jobber” classification in the Detroit metro- 
politan area to the four dealers hereinbefore named, the respondent 
required only that said dealers purchase substantial quantities of 
gasoline, own or control bulk plants where gasoline in large quantities 
could be delivered, and have sufficient financial standing or credit rat- 
ing to warrant the extension of credit. There was no requirement 
that said dealers should sell only at wholesale. 

The Citrin-Kolb Oil Company, although selling the respondent’s | 
gasoline direct to the consuming public, was nevertheless classified by | 
the respondent as a “jobber” in 1928 or 1929 and since that time has | 
been allowed the tank-car price on gasoline purchased from respond- 
ent. It operated from 1 to 5 retail stations from 1936 to 1939, from 
5 to 8 stations in 1940 and 1941, and was operating 5 retail service | 
stations at the time this case was submitted for decision. During this | 
time it purchased from the respondent in excess of 5,000,000 gallons } 
of. gasoline annually. The percentage of gasoline so purchased which | 


\ 
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~was sold at retail by Citrin-Kolb Oil Company through its retail 


service stations was 29.4 percent in 1936, 15.4 percent in 1937, 7.3 per- 
cent in 1938, 10.1 percent in 1939, and 6.5 percent in 1940. During the 
period from January 1, 1938, to December 31, 1940, Citrin-Kolb Oil 


- Company sold a million gallons of gasoline annually to Langer and 


Cohn, retail service station operators, at 1 cent per gallon off tank- 
wagon price and in addition sold another retail service station oper- 
ator at 14 cent per gallon off tank-wagon price. Fora short period of 
time Citrin-Kolb Oil Company issued “Special Savings Cards,” which 
entitled the holders to a 2-cents-per-gallon discount on the purchase ot 
gasoline from one of the retail service stations operated by it. 

The Wayne Oil Company, although selling the respondent’s gaso- 
line direct to the consuming public, was nevertheless classified by 
respondent as a “jobber” in 1935 and since that time it has been allowed 
the tank-car price on all gasoline purchased from respondent. Prior 
to September 8, 1939, the Wayne Oil Company operated no retail 
service stations but subsequent thereto has operated from 2 to 6 stations 
and was operating 2 stations at the time this case was submitted for 
decision. During this period its annual purchases of gasoline from 
respondent ranged from 1,348,348 gallons in 1936, to 2,841,394 gallons 
in 1940. The percentage of gasoline so purchased which was sold at 
retail by the Wayne Oil Company through its retail service stations 
was 7.6 percent in 1939 and 14.2 percent in 1940. There is no evidence 
that ‘the Wayne Oil Company ever sold gasoline to resellers at a price 
lower than the posted tank-wagon price charged by respondent to its 
dealers or that any discount was allowed to purchasers by any retail 
service station operated by it. 

The Stikeman Oil Company, Inc., although selling the respondent’s 
gasoline direct to the consuming public, was nevertheless classified 
by respondent as a “jobber” in 1982 and since that time it has been 
allowed the tank-car price on all gasoline purchased from respondent. 
In 1938 the Stikeman Oil Company, Inc., discontinued the operation 
of retail service stations. Since 1936 its annual purchases of gasoline 
from the respondent have ranged from 2,255,000 gallons in 1936 to 
1,772,911 gallons in 1940. The percentage of gasoline so purchased 
which was sold at retail by the Stikeman Oil Company, Inc., through 
retail service stations operated by it was 27.8 percent in 1936, 9.1 per- 
cent in 1937, and 0.3 percent in 1938. There is no evidence that this 
company ever sold gasoline to resellers at a price lower than posted 
tank-wagon price charged by respondent to its dealers or that any 
discount was allowed to purchasers by any retail service station oper- 
ated by it. 
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Ned’s Auto Supply Company was classified by respondent as a “job- 
ber” on March 7, 1938, and since that time it has been allowed the 
tank-car price on all gasoline purchased from the respondent. Ned’s 
Auto Supply Company does not sell other resellers of gasoline but 
has at all times sold the gasoline purchased from the respondent to 
the public through its own service stations. In 1938 Ned’s Auto Sup- 
ply Company operated 5 retail service stations, which was increased to 
6 in 1940. In addition, Ned’s Auto Supply Company operates a sta- 
tion known as “Charley’s Service Station,” which is owned by Ned’s 
Auto Supply Company and operated by an individual on a salary-and- 
commission basis. At all times since March 7, 1938, it has been the 
practice of Ned’s Auto Supply Company to sell its gasoline below 
the prevailing retail service-station price or to give premiums and 
discounts from its posted price. 

Par. 6. In addition to the discriminations in price heremabove de- 
scribed, the respondent, in the course and conduct of its business dur- 
ing the period from September 1, 1936, to March 7, 1938, sold its 
gasoline to Ned’s Auto Supply Company at 0.5 cent per gallon less 
than the price that it was charging for the same gasoline to its other 
retail dealers in the Detroit metropolitan area. 

Since 1918 Ned’s Auto Supply Company has been a customer of 
respondent and until March 7, 1938, received its gasoline from re- 
spondent by regular tank-wagon delivery. In 1936 Ned’s Auto Supply 
Company purchased 2,401,600 gallons of gasoline from the respondent, 
which it resold to the public through its four retail outlets or service 
stations. On September 1, 1936, respondent allowed Ned’s Auto 
Supply Company a price of 0.5 cent off regular tank;wagon price, 
which was allowed on all gasoline purchased from September 1, 1936, 
until March 7, 1938. When respondent allowed this price differential, 
it made no change in its form of delivery of gasoline to Ned’s Auto 
Supply Company, but continued to sell it on the regular tank-wagon 
basis, making delivery from respondent’s bulk plants direct to Ned’s 
Auto Supply Company service stations. 

Par. 7. During all of the time covered by these findings Gia 
Kolb Oil ‘Giosiacer pre Wayne Oil Company, and Stikeman Oil Com- 
pany, Inc., sold the respondent’s gasoline at both wholesale and retail. 
Citrin-Kolb Oil Company, Wayne Oil Company, and Stikeman Oil 
Company, Inc., although selling a substantial portion of respondent’s 
gasoline direct to the consuming public, were nevertheless arbitrarily 
classified by the respondent as “jobbers” and as such received from. | 
the respondent, a lower price on gasoline than the respondent charged _ 
its other retail customers in the metropolitan Detroit area who pur-, 
chased gasoline of like grade and quality direct from the respondent. 
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Ned’s Auto Supply Company, although selling all of its gasoline 
purchased from the respondent at retail direct to the consuming public, 
_ was nevertheless arbitrarily classified by the respondent as a “jobber” 

and as such received from the respondent a lower price on gasoline 
than the respondent charged its other retail customers in the metro- 
politan Detroit area who purchased gasoline of like grade and quality 
direct from the respondent. 

Par. 8. The volume of gasoline sold in the Detroit metropolitan 
area through retail gasoline stations is more or less constant, and fluc- 
tuations that occur are chiefly due to variations in the number of cars 
in use from year to year. A lower price at one service station than at 
another is an important factor in the purchasing public’s mind, par- 
ticularly when the difference in price occurs in the major brands of 
gasoline. Any difference in price between two stations selling the 
same gasoline or major brands of gasoline is very important in 
influencing the flow of business. 

The margin of profit of the retail service-station operator between 
the tank-wagon price which he pays and the prevailing retail service- 
station price on the regular brand of gasoline of major companies is 
small. This is illustrated by the fact that between November 19, 1939, 
and March 1, 1941, the retailer’s margin between respondent’s posted 
tank-wagon price and prevailing retail selling price on its Red Crown 
gasoline was only 3.3 cents a gallon in the metropolitan area of Detroit. 
Consequently, any reduction allowed to a retail service-station opera- 
tor below the regular tank-wagon price gives such operator a material 
advantage over other retail operators who pay the full tank-wagon 

rice. 
4 In 1936 Ned’s Auto Supply Company had four retail stations and 
its gasoline volume was 2,401,000 gallons. On September 1, 1936, 
respondent began to sell gasoline to Ned’s Auto Supply Company at 
.5 cents per gallon below posted tank-wagon price by tank-wagon 
delivery. In 1937 Ned’s Auto Supply Company was openly adver- 
tising cut prices, and its volume increased to 4,240,500 gallons. 

On March 7, 1938, Ned’s Auto Supply Company began to purchase 
from respondent in tank-car quantities at tank-car prices. Although 
the total volume of gasoline sold in the Detroit metropolitan area 
during the year 1938 was 10 percent less than the volume sold in 1937, 
the volume of gasoline sold by Ned’s Auto Supply Company increased 
from 4,240,500 gallons in 1937 to 4,880,500 gallons in 1938. 

In 1937 Ned’s Auto Supply Company was selling respondent’s Red 
Crown gasoline to the public at approximately 2 cents per gallon below 
the prevailing retail service-station price, which continued, with varia- 
tions, until the latter part of 1939. In 1939 and 1940, when Ned’s Auto 
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Supply Company’s posted price was approximately the same as the 
prevailing retail price, it gave various undercover discounts and 
premiums. It has from time to time given commercial discounts vary- 
ing from 1 to 2 cents per gallon off'the posted price. The classification 
of commercial customers varied from time to time, depending upon 
the competitive situation. During August to November 1939 Ned’s 
Auto Supply Company issued trading stamps of a value of 2 cents for 
each gallon purchased, which were redeemable in merchandise or in 
gasoline at Ned’s Auto Supply Company’s stores. During the time 
covered by these findings price cutting at Ned’s Auto Supply Com- 
pany’s stations was almost continuous, and this company was respon- 
sible for starting most of the retail price cutting in major-brand gaso- 
line in Detroit over a period of several years. This practice on the 
part of Ned’s Auto Supply Company has caused substantial damage 
to other retail service-station operators selling respondent’s Red 
Crown gasoline and also to retail-service station operators selling 
other brands of gasoline, and the ability of Ned’s Auto Supply Com- 
pany to continue the price-cutting practice was greatly enhanced 
through the discriminations in price allowed it by the respondent 
while at the same time limiting other retailer-customers to a margin 
of profit of approximately 3.3 cents per gallon. 

During the years 1936 to 1940 the Citrin-Kolb Oil Company annu- 
ally sold at retail from 6.5 to 29.4 percent of the gasoline purchased 
from respondent through service stations operated by it. In 1938 or 
1939 the Citrin-Kolb Oil Company gave discount cards to purchasers 
of gasoline at one of the stations operated by it entitling the holder to 
a discount of 2 cents a gallon on respondent’s Red Crown gasoline. 

The Commission finds that the price discriminations granted by the 
respondent to Ned’s Auto Supply Company, both prior to March 7, 
1938, and subsequent thereto, and the price discriminations granted to 
Citrin-Kolb Oil Company, Wayne Oil Company, and Stikeman Oil 
Company, Inc., on gasoline sold by them at retail have given a sub- 
stantial competitive advantage to these favored dealers in their retail 
operations over other retailers of gasoline, including retailer-cus- 
tomers of the respondent. This competitive advantage is capable of 
being used, and by Ned’s Auto Supply Company and to some extent 
by Citrin-Kolb Oil Company has been used, to divert large amounts © 
of business from other retailers of gasoline, including customers of the | 
respondent, with resultant injury to them and to their ability to con- | 
tinue in business and successfully compete with said dealers in the | 
retailing of gasoline. . | 

The Commission further finds that the discriminations in price | 
allowed to Citrin-Kolb Oil Company permitted this dealer to sell a 
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million gallons of gasoline annually to one retailer-customer—Langer 
and Cohn—from January 1, 1938, to December 31, 1940, at a delivered 
price of one cent per gallon less than posted tank-wagon price and to 
sell another customer at a discount of one-half cent per gallon. The 
Citrin-Kolb Oil Company, by passing on in part to Langer and Cohn 
_ the benefits of the discriminatory prices allowed by respondent, 
enabled said Langer and Cohn to sell said gasoline to the consuming 
public at discounts of as much as two cents per gallon, which not only 
gave said Langer and Cohn a competitive advantage over other 
retailers of gasoline, including retailer-customers of the respondent, 
but also had the effect of diverting business from such retailers to said 
Langer and Cohn and of substantially lessening competition and 
injuring, destroying, and preventing competition between said Langer 
and Cohn and other retailers of gasoline, including retailer-customers 
of the respondent. 

The Commission further finds that the effect of the discriminations 
in price allowed by the respondent to the four dealers as herein 
described has been, and may be, substantially to lessen competition and 
to injure, destroy, and prevent competition with each of said four 
dealers and with their respective customers in the resale of gasoline. 

Par. 9. As a defense to this proceeding the respondent introduced 
a series of exhibits (Respondent’s Exhibits 31-A to Q), with support- 
ing testimony, to show cost justification for the price differentials 
allowed Ned’s Auto Supply Company for the period from September 
1, 1936, to March 7, 1938. 

The Commission finds that the evidence submitted by the respond- 
ent fails to establish that the price differential allowed by respondent 
to Ned’s Auto Supply Company of 0.5 cents per gallon during the 
period from September 1, 1936, to March 7, 1938, made only due allow- 
ance for differences in respondent’s costs of sale and delivery resulting 
from the differing methods and quantities in which it sold its gaso- 
line to Ned’s Auto Supply Company during the period involved. The 
following are a few of the features of respondent’s cost justification 
which warrant its complete rejection as a defense in this proceeding : 

(a) Respondent has attempted to make a comparison between the 
cost of doing business with Ned’s Auto Supply Company and the cost 
of doing business with all of its other reseller-customers as a group. 
This fails to take into consideration the fact that the respondent’s resel- 
ler-customers fall into several groups, such as service stations owned 
by respondent and leased to operators, stations leased by respondent 
and sublet to operators, and independently owned stations to which 
respondent supplied gasoline. The costs of doing business would vary 
between these various groups. Furthermore, there were independent 
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stations, transactions of which with respondent were comparable to 
those of Ned’s Auto Supply Company, and comparison of the costs of 
these stations and Ned’s Auto Supply Company would necessarily 
show a different result than that shown through respondent’s having 
combined all kinds and types of its reseller stations. 

(6) Respondent has attempted to make a comparison between the 
costs of single-dump and multiple-dump deliveries. This is based 
upon the assumption that all deliveries made to Ned’s Auto Supply 
Company were by single-dump delivery and all deliveries to respond- 
ent’s other reseller-customers by multiple-dump delivery. However, 
the respondent did not make full-load or single-dump deliveries in all 
cases to Ned’s Auto Supply Company during the period involved but, 
instead, made both single-dump and multiple-dump deliveries. There 
were also a substantial number of retail service stations located in the 
Detroit metropolitan area with tank capacity sufficient to take single- 
load deliveries, and a substantial number of single-load deliveries 
were made to such stations at respondent’s regular tank-wagon price 
during the period involved. 

(c) Respondent attempted to segregate certain items of sales ex- 
pense as not being influenced by Ned’s Auto Supply Company and 
allocated them among all of respondent’s other reseller-customers, 
with no charge being made against Ned’s Auto Supply Company; 
for example, it was contended that when an account, such as Ned’s 
Auto Supply Company, has been established, no further promotional 
sales work is necessary and should not be charged to such account. 
Among such items which respondent did not charge to Ned’s Auto 
Supply Company were certain sales promotional services, such as 
driveway training, which it furnished to reseller-customers but which 
was not desired by, or furnished to, Ned’s Auto Supply Company. In 
addition to the fact that certain promotional advertising should be 
charged to Ned’s Auto Supply Company, it further appears from the 
evidence that there are other reseller-customers of the respondent 
whose accounts have been established and who do not require driveway 
training. 

(d) Respondent attempted to segregate certain items of expense of 
an overhead nature as not being influenced by Ned’s Auto Supply 
Company, on the theory that such expenses would not be appreciably 
influenced by the acquisition or loss of a single account, such as Ned’s 
Auto Supply Company, and, consequently, that it is proper to charge 
no part of these expenses to the business of Ned’s Auto Supply Com- 
pany. The reason for not charging any of such items to the business 
of Ned’s Auto Supply Company would apply equally to the business 
of any other single retail service station. 
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(e) There were certain other items of cost on which it was claimed 
by respondent that no exact allocation could be made, and, as to such 
items, the respondent apportioned them among its retail customers, 
exclusive of Ned’s Auto Supply Company, instead of allocating these 
costs on the basis of gallonage, which would have afforded no cost dif- 
ferential. 

(f) Respondent has included in its cost items certain items of 
expense in connection with stations owned or leased by the respond- 
ent which were leased or sublet to the station operator. Many of 
these costs apply directly to the landlord activities of the respondent 
and are not properly chargeable to, or considered as, costs of sale or 
delivery. 

(g) In allocating the sales expense of certain salesmen who called 
on Ned’s Auto Supply Company and other retail service stations, re- 
spondent attempted to estimate the time spent at Ned’s Auto Supply 
Company and compare the costs so determined as against all sales- 
men’s costs, including salesmen who did not confine their activities 
solely to the Detroit metropolitan area. Furthermore, in estimating 
the time of the particular salesman who called on Ned’s Auto Supply 
Company, no consideration was given to the time which such sales- 
men spent in calling on service stations which were not customers of 
the respondent. 

(h) The respondent allocated advertising expense in such a manner 
as to show an alleged savings of 0.213 cents per gallon, or better than 
40 percent of the price differential. In doing this, the respondent al- 
located the items of point-of-sale advertising which were supplied to 
Ned’s Auto Supply Company, such as service signs, globes, banners, 
games, and displays, by charging the cost of some directly and as- 
signing others on the basis of outlets and arrived at the cost per gallon 
of these particular items by relating it to gallonage sold by Ned’s Auto 
Supply Company. All other advertising costs were allocated to the 
gallonage of all reseller-customers, exclusive of Ned’s Auto Supply 
Company. The advertising so charged consisted principally of ad- 
vertising issued by the respondent for the purpose of creating con- 
sumer acceptance and increasing the sale of gasoline at all Standard 
stations, such as newspaper advertising, printed and direct-mail ad- 
vertising, motion pictures, and outdoor signs. Such advertising was 
for the benefit of Ned’s Auto Supply Company, as well as all other 
customers, and should accordingly have been allocated to Ned’s Auto 
Supply Company, as well as to other customers, on a gallonage basis, 
in which event there would have been no cost differential as to such 
items. 
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Par. 10. As a further defense of this proceeding, respondent con- 
tended that the differential between the price of 114 cents per gallon 
off tank-wagon price charged Citrin-Kolb Oil Company, Stikeman 
Oil Company, Inc., Wayne Oil Company, and Ned’s Auto Supply 
Company and the tank-wagon price charged respondent’s other retail 
dealers made only due allowances for differences in respondent’s costs 
of sale and delivery resulting from the differing methods and quan- 
tities in which gasoline was sold and delivered to said “jobbers.” 

Respondent first attempted to show justification of the differential of 
11% cents per gallon between the tank-car and tank-wagon price by 
introducing evidence as to a survey made in the Kansas-Oklahoma 
field to show the cost of selling jobbers, the results of which were com- 
pared with the cost of sale and delivery of gasoline by tank-wagon 
in the entire Detroit division. There is no evidence that the costs of 
sale and delivery by tank car to jobbers in the Kansas-Oklahoma field 
were the same or were substantially the same as, or have any relation 
to, the costs of sale and delivery of gasoline by tank car to “jobbers” 
in the Detroit metropolitan area. In fact, the evidence indicates that 
the costs of the jobber operations in the Kansas-Oklahoma field were 
not comparable with the “jobber” operations in the Detroit field. The 
volume sold was not comparable with the Detroit sales and the total 
annual sales to jobbers in the Kansas-Oklahoma field were less than 
the annual sale to one “jobber,” Citrin-Kolb Company, in Detroit, 
and several of these jobbers purchased less gasoline annually than 
is sold at an average service station in Detroit. The tabulation of 
jobber expense in the Kansas-Oklahoma field includes no items of 
consumer acceptance advertising expense charged to such jobber op- 
erations, which is substantial in the Detroit metropolitan area. Fur- 
thermore, the cost computations for the Kansas-Oklahoma field did 
not reflect the true conditions or give a factual result since the gallon- 
age sold to two jobbers, Gibson Oil Company and Kramer Oil Com- 
pany, that handled nearly one-half the gallonage sold in that field, 
was excluded in computing accounting and credit costs and included 
in computing supervision and selling costs. 

In determining the costs of tank-wagon deliveries in the Detroit 
metropolitan area for the purpose of comparison with jobber costs 
im Kansas and Oklahoma, respondent used the total marketing costs 
for the entire Detroit field which were allocated to the reseller channel 
and leased service stations in its “Comparative Statement of Expense,” 
known as “Form 189.” Respondent divided the total marketing costs 
so allocated by the total reseller gallonage to arrive at the cost per 
gallon of sale and delivery in tank-wagon deliveries. This Compara- 
tive Statement of Expense is an expense record for the Detroit field 
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prepared from time to time in respondent’s regular course of busi- 
ness. Said form represents a breakdown of marketing expense between 
_ the channels of distribution, which are reseller channel, consumer 
channel, leased service stations, and other methods. The consumer 
channel is also known as the “direct-shipment channel” and includes 
deliveries to large industrial users of gasoline made either direct from 
the Whiting refinery or the River Rouge terminal. Such shipments 
usually originate with sales contracts made by the general office of 
the respondent on a bid basis. Shipments to “jobbers” were included 
in the consumer or direct-shipment channel in respondent’s usual ac- 
counting procedure. The respondent did not consider it necessary for 
its purpose to isolate the cost of the direct-shipment channel, which 
included sales to “jobbers.” Consequently, none of the expense allo- 
cations made on Form 189 are charged to either the direct-shipment 
channel or to the business-done with “jobbers,” but, instead, such ex- 
pense is distributed or scattered over the various channels appearing 
on said form. While this Comparative Statement of Expense may be 
considered by the respondent as sufficient to reflect company operations, 
the figures taken therefrom cannot properly reflect the cost of tank- 
wagon sales as compared with “jobber” sales. There are numerous 
items of cost which have been allocated to the reseller channel, a sub- 
stantial portion of which should have been charged to “jobber” gal- 
lonage and, if so charged, would have substantially reduced the cost 
of reseller operation and in turn reduced the differential in cost 
between tank-wagon and “jobber” costs. 

The Commission finds that the attempted comparison between cost 
of jobber operations in the Kansas-Oklahoma field with cost of sale 
and delivery to dealers in the Detroit field taken from its Compara- 
tive Statement of Expense has no probative value in determining the 
most differential between tank-car sales to “jobbers” and tank-wagon 
sales to dealers in the Detroit metropolitan area. 

Par. 11. In a further effort to show cost justification for the price 
differential of 114 cents off tank-wagon price allowed to Citrin-Kolb 
Oil Company, Stikeman Oil Company, Inc., Wayne Oil Company, and 
Ned’s Auto Supply Company, the respondent attempted to segregate 
the cost items appearing on its Comparative Statement of Expense 
and to reallocate such costs to the reseller and “jobber” channels. For 
this purpose respondent prepared a modified form of its regular Com- 
parative Statement of Expense showing costs allocated to “jobbers,” 
as well as to tank-wagon resellers, which was introduced into evidence 
as Respondent’s Exhibit 101, together with explanations as to methods 
used, which was introduced as Respondent’s Exhibits 99 and 100. 
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After consideration of the modified form of respondent’s Compara- 
tive Statement of Expense and other exhibits and testimony submitted 
in connection therewith, the Commission finds that the evidence sub- 
mitted by the respondent fails to establish that the price differential 
of 114 cents per gallon off tank-wagon price allowed by respondent 
to the above-named dealers made only due allowance for differences in 
respondent’s costs of sale and delivery resulting from differing meth- 
ods and quantities in which it sold its gasoline to said dealers. The 
following are a few of the features of respondent’s cost justification 
which warrant its complete rejection as a defense in this proceeding: 

(a) In making this cost study the respondent did not limit its sur- 
vey to cost differentials which resulted from differing methods or 
quantities in which gasoline was sold or delivered to the two classes 
of customers, nor was it limited to determining savings, if any, which 
accrued by reason of tank-car or transport-truck delivery as compared 
with tank-wagon delivery, but, instead, the respondent attempted to 
compare the cost of doing business with the one class as compared with 
the other by arbitrarily allocating all of respondent’s costs of every 
nature which could be charged to the expense of doing business in the 
Detroit field, including Chicago general office costs allocated to that 
field. 

(6) Respondent has compared the cost of marketing to the four 
dealers located in the Detroit metropolitan area, whose business was 
confined to that area, with the cost of marketing gasoline to all its other 
dealers in the Detroit field. The Detroit metropolitan area includes 
the city of Detroit and the suburbs of Dearborn, Hamtramck, and 
Highland Park. The Detroit field includes the rural section located 
outside the Detroit metropolitan area, including Lansing, Pontiac, 
and Ann Arbor, where different methods of delivery are involved since 
the rural section is supplied by small bulk plants operated by commis- 
sion agents known as “B” stations as distinguished from the large 
bulk plants used to serve the Detroit metropolitan area operated by 
salaried employees and known as “A” stations. No factual cost study 
or investigation was made to determine the relation of sale and de- 
livery costs in the entire Detroit metropolitan field to those in the re- 
stricted Detroit metropolitan area. In fact, there is substantial 
evidence indicating that respondent’s cost of marketing gasoline to 
service stations in the rural areas of the Detroit field through commis- 
sion agents is higher than its cost of marketing through its large bulk — 
plants to service stations in the Detroit metropolitan area. 

(ce) In allocating cost items to the tank-wagon reseller channel and 
the “jobber” channel, the respondent charged to the tank-wagon re- 
seller channel a number of items which should not have been charged 
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to that particular channel and failed to charge to the “jobber” chan- 
nel cost items properly chargeable to that channel. 

(d) For the purpose of this cost study, respondent has determined 
the expense on leased service stations which involve landlord opera- 
tions only and has carried such expense, after deducting income from 
rentals, into the general tank-wagon delivery expense allocated to 
the tank-wagon reseller channel. In fact, the landlord expense inci- 
dent to the operation of respondent’s leased service stations was car- 
ried separately in respondent’s regular accounting procedure, as this 
expense has no bearing on the cost of marketing gasoline through the 
regular reseller channel but represented cost of maintenance, taxes, 
etc., on company-owned or leased service stations less revenue received, 
without consideration of the sale of gasoline or the expense incident 
thereto. 

(e¢) It further appears from respondent’s cost study that direct- 
shipment expense has been allocated for the most part on the basis of 
effort, while the allocation to the tank-wagon reseller channel has 
been made for the most part on the basis of gallonage, except in 
accounts where allocation was made on the basis of effort in respond- 
ent’s regular accounting procedure. The use of these two methods of 
allocation appears to be inconsistent, and the comparative results 
obtained do not properly reflect the difference in cost of sale and deliv- 
ery between the tank-wagon and “jobber” channel. 

(f) While advertising comprises the largest single item of expense, 
only a small proportion, consisting of point-of-sale advertising, has 
been allocated between the tank-wagon and “jobber” channel. The 
remaining advertising expense, commonly known as “consumer-adver- 
tising,” such as newspaper and billboard advertising, was improperly 
allocated to the tank-wagon channel alone and no part charged to the 
“jobber” channel. Consumer advertising costs cannot properly be 
separated between gasoline resold through “jobber”-operated retail 
stations and gasoline sold through other retail stations except upon 
the basis of gallonage, which, if used, would afford no cost differential. 

Par. 12. In further defense of the discriminations in price chal- 
lenged in this proceeding the respondent contends that the lower 
prices allowed Ned’s Auto Supply Company from and after Septem- 
ber 1, 1936, and the lower prices allowed Citrin-Kolb Oil Company, 
Wayne Oil Company, and Stikeman Oil Company, Inc., from and 
after June 19, 1936, were all made in good faith to meet equally low 
or lower prices of competitors within the meaning of subsection (b) of 
Section 2 of the Clayton Act, as amended. The respondent argues 
that this is established: (1) By the showing made respecting several 
offers to these dealers by some of respondent’s competitors, which, it 


948 FEDERAL TRADE COMMISSION DECISIONS 
Findings 49 ¥.T.C. 


contends, demonstrates that the granting of the lower prices to these 
dealers was necessary to prevent the loss of their business by respond- 
ents; and (2) by evidence that during all of the time the lower prices 
were allowed by respondent the general competitive condition in 
Detroit was such that any of these dealers could have purchased from 
some of respondent’s competitors gasoline of a grade and quality 
comparable with respondent’s gasoline at prices equally low or lower 
than the prices charged by respondent. Although finding against 
the respondent on other grounds, the hearing examiner nevertheless 
expressed the opinion (not necessary to the decision which he recom- 
mended) that the lower prices allowed these four customers by 
respondent were in fact granted to meet equally low prices of com- 
petitors. Whether deliberately or inadvertently, the hearing examiner 
did not find that these lower prices were allowed “in good faith.” In 
any event, for reasons hereinafter stated, the Commission is con- 
vinced that these lower prices were not made in good faith to meet 
equally low prices of competitors within the meaning of Section 2 (b) 
of the amended Clayton Act. 

Par. 18. As hereinabove indicated, the respondent’s method of pric- 
ing its gasoline in the Detroit metropolitan area is to sell to its cus- 
tomers generally at what is designated in the oil industry as the 
“tank-wagon price” and to sell to a much more limited number of 
purchasers at a “tank-car price,” the latter being 114 cents per gal- 
lon lower than the former (on the respondent’s Red Crown gasoline). 
The “tank-car price” is also frequently referred to as the “jobber” 
price, although the granting of such price is not based upon any con- 
sideration of the method of resale by the purchaser. The respondent’s 
standard for granting the tank-car price is that a purchaser make 
annual purchases of from one to two million gallons of gasoline, have 
storage facilities sufficient to accept delivery of a tank-car quantity 
of gasoline at one time, and have a credit rating satisfactory to assure 
payment for the gasoline purchased in the larger quantities. 

The facts with respect to offers made by respondent’s competitors 
to these four customers appear in detail in the record. In brief, these 
facts are as follows: 


Ned’s Auto Supply Company 


The lower prices granted Ned’s Auto Supply Company were 14 
cent less than the tank-wagon price from September 1, 1986, to March 
7, 1988, and 11% cents less than the tank-wagon price from and after 
March 7, 1938, this purchaser having acquired tank-car storage facili- 
ties on or about March 1, 1938. The offers made to this customer 
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were from the Argo Oil Company, the Texas Company, Shell Oil 
Company, and Red Indian Oil Company. 

In 19380 a vice-president of Argo Oil Company offered to sell Ned’s 
_ Auto Supply Company its requirements of gasoline by tank-wagon 
delivery at a price 1 cent per gallon less than the tank-wagon price 
then paid by Ned’s for respondent’s gasoline. The brand of gasoline 
offered by Argo Oil Company was “Dixie” gasoline, not a major 
brand. The offer was declined and the matter ended. 

In 1933 Charles H. Gershenson, President, Ned’s Auto Supply 
Company, went to Akron, Ohio, and discussed with a Mr. Dodge of 
the Texas Company the possibility of Ned’s Auto Supply Company 
buying gasoline from that company at the price at which that com- 
pany then sold its gasoline to Firestone Tire & Rubber Company, 
which purportedly was 4 cents per gallon less than the tank-wagon 
price on regular gasoline and 41% or 5 cents per gallon less than the 
tank-wagon price on premium or Ethyl gasoline. There is no evi- 
dence that the Texas Company or any of its representatives ever 
agreed to the proposal made by Gershenson or of any further discus- 
sions of the matter subsequent to 1933. 

In 1983 or 1934 a representative of Shell Oil Company informed 
Gershenson that it was seeking a single “jobber” in Detroit and that 
if Ned’s Auto Supply Company would arrange to handle tank-car 
deliveries Shell Oil Company would sell gasoline to it at about 2 cents 
per gallon less than the prevailing tank-wagon price. Ned’s Auto 
Supply Company did not accept the offer, and Shell Oil Company 
selected another dealer in Detroit. 

Between 1930 and March 7, 1938, Red Indian Oil Company made 
repeated offers to sell gasoline to Ned’s Auto Supply Company at 
prices varying from 1 cent to 11% cents less than respondent’s prices to 
that customer. In 1930 Red Indian Oil Company was selling Phillips 
66 gasoline, which it offered to deliver to Ned’s stations at 1 cent per 
gallon less than respondent’s price or to sell to Ned’s at 114 cents less 
than respondent’s price if Ned’s took delivery at Red Indian’s bulk 
plant. In 1934 or 1935 Red Indian Oil Company ceased selling Phillips 
66 gasoline, and since that time has sold Fleet Wing gasoline, which it 
offered to Ned’s at the prevailing tank-car price. Fleet Wing gasoline 
is not a major brand gasoline and did not have public acceptance com- 
parable to that enjoyed by respondent’s Red Crown gasoline. 

As each of the above negotiations occurred, Ned’s Auto Supply 
Company notified the respondent of it, and on August 27, 1936, Ned’s 
advised respondent by letter that a competitive major oil company 
had offered it a gasoline contract carrying a substantially larger mar- 
gin of profit than it was able to realize under its arrangement with 
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respondent and that it was the present intention of Ned’s to accept 
that offer. Mr. Gershenson testified that the offer he had in mind was 
that made by the Red Indian Oil Company on Fleet Wing gasoline. 
After further negotiation between respondent and Ned’s Auto Supply 
Company, a reduction of one-half cent per gallon off the tank-wagon 
price was allowed Ned’s, with delivery as theretofore by tank wagon. 
This lower price to Ned’s was made effective September 1, 1936, and 
continued to March 7, 1938, when Ned’s was allowed the tank-car price 
of 114 cents per gallon less than the tank-wagon price. 


Citrin-Kolb Oil Company 


The Citrin-Kolb Oil Company was first granted the tank-car price 
by respondent in 1928 or 1929 at a time when that company was en- 
gaged exclusively in the retail sale of gasoline through its own filling 
stations, and this price of 11% cents less than the tank-wagon price has 
been continued by respondent to the present time. 

Beginning about 1930 Citrin-Kolb received offers from three dif- 
ferent suppliers to furnish gasoline at net prices lower than the tank- 
car prices it was paying respondent. Hickok Oil Company of Toledo, 
Ohio, proposed an arrangement under which Citrin-Kolb, then a part- 
nership, would incorporate and assign to Hickok 51 percent of the 
common stock of the new corporation. This offer related to a brand 
of gasoline known as Hi-Speed gasoline. Shell Oil Company made a 
joint offer to Citrin-Kolb and another dealer, Middleton Oil Com- 
pany, involving a brand of gasoline not then sold in Detroit and 
known as Silver Flash gasoline. Gulf Refining Company offered its 
gasoline to Citrin-Kolb at the same price as respondent was then 
selling it, but in addition offered to waive any requirement that 
Citrin-Kolb supply its own bulk storage and agreed to allow Citrin- 
Kolb to take its requirements from Gulf’s bulk storage plant, and in 
addition offered to furnish filling station pumps and other service 
station equipment without cost to Citrin-Kolb. 

In August 1936 Citrin-Kolb Oil Company worked out a tentative 
arrangement with the Texas Company for a five-year contract under 
which Citrin-Kolb was to be allowed 2 cents per gallon off the tank- 
wagon price and certain other advantages. This proposed agreement 
was exhibited to respondent’s Detroit manager, Mr. Raupaugh, pre- 
sumably to afford respondent an opportunity to meet its terms, but this 
the respondent refused to do and the contract was never put into — 
effect. : 

In 1939 a representative of Argo Oil Company, a gasoline jobber in 
the Detroit area, offered Citrin-Kolb Oil Company gasoline (either 
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Marathon or Linco gasoline, the witness was not certain which) at 2 
cents a gallon less than the prevailing tank-wagon price. Although 
this offer was mentioned to respondent’s Detroit sales manager, ap- 
parently it was never seriously considered by Citrin-Kolb. 

In December 1940 Citrin-Kolb was informed by a representative 
of Aurora Gasoline Company, a Detroit company, that its refinery was 
to be enlarged and that it would be in a position to furnish Citrin-Kolb 
with gasoline at 2 cents a gallon less than the prevailing tank-wagon 
price. Citrin-Kolb informed respondent’s Detroit manager, who de- 
clined to meet the offer, and nothing further was done. 


Wayne Oil Company 


In 1935 respondent granted Wayne Oil Company the tank-car price 
on gasoline, and since that time has continued to sell to it at such 
price. There was some evidence that the Aurora Gasoline Company 
solicited the business of Wayne Oil Company, but there is no showing 
of any definite offers made at prices as low as or lower than the price 
allowed Wayne by respondent until after the complaint in this pro- 
ceeding was issued. 

In December 1940 a representative of Aurora Gasoline Company 
discussed with Wayne a proposal similar to that made to Citrin- 
Kolb Oil Company, and there is also testimony relating to a tentative 
proposal made in December 1940 by National Refining Company of 
Cleveland to Wayne Oil Company and Stikeman Oil Company, Inc., 
jointly, upon a gasoline known as White Rose gasoline, which was not 
then sold in Detroit. 


Stikeman Oil Company, Inc. 


Respondent granted the tank-car price on gasoline to Stikeman Oil 
Company, Inc., in 1932, and has subsequently sold to it at that price. 
There is no evidence of any offers made to Stikeman by any of re- 
spondent’s competitors at any time prior to the issuance of complaint 
in this proceeding. 

Par. 14. This proceeding was brought under Section 2 of the Clay- 
ton Act, as amended by the Robinson-Patman Act, approved June 
19, 1936. Proof of discriminations in price by the respondent prior to 
June 19, 1936, could not be used to establish the violations of law 
alleged to have occurred. Except for the limited purposes hereafter 
considered, offers received by the four customers of respondent as 
heretofore recited, prior to June 19, 1936, and which were not con- 
tinuing offers, are not relevant to show that the specific discrimina- 
tions in price made by respondent subsequent to June 19, 1936, were 
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made in good faith to meet equally low prices of competitors. This 
leaves for immediate consideration the continuing offer of the Red 
Indian Oil Company to Ned’s Auto Supply Company and the two 
offers made to Citrin-Kolb Oil Company. The offer of Red Indian 
Oil Company was on Fleet Wing gasoline which, as has been previ- 
ously found, was not a major brand of gasoline. In the trade sense, 
it was an off brand and generally sold at prices lower than major 
brands of gasoline. 

There was no evidence as to whether or not Fleet Wing gasoline 
was of comparable grade or quality with respondent’s gasoline. Re- 
gardless of this, in the retail distribution of gasoline public accept- 
ance rather than chemical analysis of the product is the important 
competitive factor. Certain widely distributed and well advertised 
brands of gasoline have come to be known as major brands, and other 
brands are known as off brands. In the Detroit metropolitan area, 
as elsewhere, off-brand or local-brand gasoline sells at lower prices 
than major brands, and distributors of off-brand gasoline find it 
necessary to undersell major brands in order to secure some share of 
the market. 

A dealer’s purpose in purchasing gasoline is to resell it to his cus- 
tomers, and it is necessary, therefore, for him to have a product his 
customers are willing to buy. The dealer’s overall success or failure 
may be governed largely by the extent to which his merchandise is 
acceptable to the public, and in the case of gasoline public acceptance 
is determined in large measure by factors other than actual grade 
and quality. A dealer cannot readily shift from one brand of gaso- 
line to another without running the risk of losing many of his cus- 
tomers whom he may or may not be able to replace. Respondent has 
at all times been familiar with these competitive factors in the dis- 
tribution of gasoline and could not have regarded the offer of Red 
Indian Oil Company to sell its Fleet Wing gasoline at a 114 cents per 
gallon lower price as a serious competitive threat. 

The offer of the Texas Company to Citrin-Kolb Oil Company in 
August 1936, and the offer of Argo Oil Company in 1939, could not 
have been relevant to the lower price respondent originally granted 
to Citrin-Kolb, for that lower price was first allowed in 1928 or 1929 
and has continued since that time. Presumably, these offers were in- 
tended to show that continuance of the lower price to Citrin-Kolb 
was necessary to prevent respondent’s competitors from securing the _ 
patronage of that customer. 

It may well be that respondent was convinced that if it ceased 
granting tank-car prices to Citrin-Kolb, Wayne, and Stikeman and 
continued to refuse the tank-car price to Ned’s Auto Supply Company 
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it would lose these accounts. It had substantial reasons for believing 
this to be the case, for all of these concerns, except Ned’s Auto Supply 
Company, had already been recognized as entitled to the tank-car 
price under the commonly accepted standards of the industry, and 
Ned’s had achieved a volume of distribution which brought it within 
the range where it was likely to be so recognized by a major oil com- 
pany at any time. Thus, the real question is whether or not the ac- 
tions of the respondent in granting or continuing to these four dealers 
the tank-car price pursuant to and in accordance with its general 
policy can be said to have been made in good faith wathin the meaning 
of Section 2 (b). 

In dealing with this question, the Commission believes that consid- 
eration cannot be confined to such specific offers as may have been 
made by competitors, but also must include the setting and general 
conditions under which such offers were made. In selecting the cus- 
tomers or prospective customers to whom it will grant the tank-car 
price on gasoline, the respondent’s criterion is now, and for many 
years has been, that the customer or prospective customer make annual 
purchases of not less than from one to two million gallons of gasoline, 
have storage facilities sufficient to accept delivery in tank-car quan- 
tities, and have a credit standing assuring payment for large volume 
purchases. This is the same criterion which for many years has also 
been applied by the respondent’s major competitors, and under it any 
question of the distributive function performed by the purchaser, that 
is, whether the purchaser is a retail dealer selling to the public or a 
wholesaler selling to retail dealers, is wholly immaterial. 

Respondent has had long experience in the sale and distribution of 
gasoline, both through service stations which it owned or leased and 
operated and through its bulk plants to service station operators. It 
follows that respondent is thoroughly familiar with the costs of oper- 
ating retail service stations and bulk plants, with the margins of gross 
profits available to retail service stations and to operators of bulk 
plants, and with the competitive results which may be expected when 
some retailers receive lower prices than competing retailers. At all 
relevant times, respondent knew or had the means of knowing and 
should have known that the manner in which it priced and sold its 
gasoline continually created the probability of injury to competition 
between retail dealers who bought such gasoline at different prices and 
resold it in competition with one another. It also knew or should 
have known that the price differences which it granted could not be 
justified on the basis of differences in the cost of manufacture, sale 
and delivery resulting from differing methods or quantities in which 
its gasoline was sold or delivered. These circumstances existed at the 
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time the Robinson-Patman Amendment to the Clayton Act became 
law, and their existence imposed upon respondent the duty and obli- 
gation of reviewing its pricing policy and taking such action as might 
be necessary to bring that policy into conformity with the new stat- 
ute. Respondent neither did this nor made any bona fide attempt so to 
do. 

With the exception of the 14 cent per gallon discrimination in favor 
of Ned’s Auto Supply Company preceding the granting of the tank- 
car discount of 114 cents per gallon to that purchaser, all of the dis- 
criminations in price involved in this proceeding were made pursuant 
to respondent’s established method of pricing. They were not the 
result of departures from a nondiscriminatory price scale which were 
made to meet lower prices of competitors, but represented only the 
continued application of the pricing standard previously adopted by 
respondent and followed by it since long before 1936. In the Com- 
mission’s view, Section 2 (b) of the statute does not contemplate justi- 
fication being made for a method of pricing as exemplified by indi- 
vidual instances of price discrimination made pursuant to such 
pricing method. 

It is also important that the respondent necessarily knew at the time 
of the passage of the Robinson-Patman Act, and at all times there- 
after, that its standard for granting tank-car prices on its gasoline 
was in all substantial respects the same as the standards used by its 
major competitors. It was evidently then relying, as it is now relying, 
upon the position that so long as the pricing method in existence prior 
to the passage of the Robinson-Patman Act remains unchanged it can 
defend its price discriminations on the ground that its lower prices 
were granted in good faith to meet equally low prices of its competi- 
tors. Upon this same theory, respondent’s competitors, including the 
three against whom similar charges of price discriminations are pend- 
ing, might also defend their similar price differences on the ground 
of meeting respondent’s equally low prices or the equally low prices 
of other competitors. The Commission does not construe the words 
“in good faith” in Section 2 (b) as permitting that result. In the cir- 
cumstances shown to exist, the Commission does not believe that the 
statute provides a means of effectively insulating any particular pric- 
ing pattern from attack or that it guarantees that so long as a pricing 
pattern in effect prior to 1936 remains undisturbed price discrimina- 
tions made pursuant to that pattern may be lawfully continued. 

Par. 15. For the reasons stated, the Commission is of the opinion 
that the respondent has not shown that the discriminatory prices al- 
lowed Ned’s Auto Supply Company, Citrin-Kolb Oil Company, Wayne 
Oil Company, and Stikeman Oil Company, Inc., were lower prices 
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granted in good faith to meet equally low prices of competitors. The 
Commission, therefore, finds that the burden imposed upon the re- 
spondent by Section 2 (b) of the Clayton Act, as amended by the 
Robinson-Patman Act, has not been sustained and that the price dis- 
criminations referred to in these findings have not been justified. 


CONCLUSION 


The aforesaid discriminations in price by the respondent, as herein 
found, constituted violations of subsection (a) of Section 2 of an Act 
of Congress entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” ap- 
proved October 15, 1914 (the Clayton Act), as amended by an Act of 
Congress approved June 19, 1936 (the Robinson-Patman Act). 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, as amended, the respond- 
ent’s answer thereto, testimony and other evidence in support of the 
allegations of said complaint, as amended, and in opposition thereto, 
taken before a hearing examiner of the Commission theretofore duly 
designated by it, report of the hearing examiner upon the evidence and 
exceptions filed thereto, briefs in support of and in opposition to the 
complaint, as amended, and oral argument of counsel, and the Com- 
mission, having considered the matter, on October 9, 1945, made its 
findings as to the facts and its conclusion drawn therefrom and issued 
its order to cease and desist (which said order to cease and desist was, 
on August 9, 1946, modified in certain respects). 

Said modified order to cease and desist having been further modified 
by the United States Court of Appeals for the Seventh Circuit in the 
manner and to the extent set forth in the judgment of said Court 
issued April 29, 1949, which judgment was subsequently reversed by 
the United States Supreme Court, and the case having been remanded 
to the Commission on February 14, 1951, by the Court of Appeals 
with instructions “to make findings in conformity with the opinion 
of the Supreme Court of the United States filed on January 8, 1951”; 
and the Commission having made its modified findings as to the facts 
and its conclusion that the respondent has violated the provisions of 
subsection (a) of Section 2 of an Act of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton Act), 
as amended by an Act of Congress approved June 19, 1936 (the Rob- 
inson-Patman Act), and having afforded the respondent opportunity 
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to show cause why the modified order to cease and desist issued in this 
proceeding on August 9, 1946, should not be further modified in the 
manner shown in its order issued March 24, 1952, and having consid- 
ered the objections to such modification made by the respondent and 
briefs filed on behalf of Retail Gasoline Dealers Association of Mich- 
igan, National Congress of Petroleum Retailers, Inc., Empire State 
Petroleum Association, Inc., Great American Oil Company, and 
counsel in support of the complaint, and oral argument of counsel : 

It 7s ordered, That the respondent, Standard Oil Company (In- 
diana), a corporation, and its officers, representatives, agents and 
employees, directly or through any corporate or other device, in con- 
nection with the sale or distribution of gasoline In commerce, as 
“commerce” is defined in the aforesaid Clayton Act, do forthwith 
cease and desist from discriminating, directly or indirectly, in the 
price of gasoline of like grade and quality : 

1. By selling such gasoline to any retailer thereof at a lower price 
than to any other retailer who in fact competes with the favored 
purchaser in the resale of such gasoline to the public (“Retailer” as 
here used applies to that portion of the business of any puchaser which 
consists of the retail sale of gasoline to the public). 

2. By selling such gasoline to any retailer at a price known by 
respondent to be higher than the price at which any wholesaler- 
purchaser is reselling such gasoline to any retailer who competes with 
such direct retailer-customer of respondent, where respondent is selling 
to such wholesaler at a price lower than respondent’s price to such 
direct retailer-customer. 

For the purpose of comparison, the term “price” as used in this 
order includes discounts, rebates, allowances and other terms and 
conditions of sale. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with this order. 

Commissioners Mason and Carretta dissenting. 


Dissenting Orrnion oF ComMMISSIONER LowEti B. Mason 


Commissioner Mason joins with Commissioner Carretta in his 
dissent. 

In this connection, reference is made to the following language con- 
tained in Commissioner Mason’s previous dissent of August 9, 1946, 
in this same case: 

“x * * the respondent proved by greater weight of the evidence 
(in fact, I find the testimony uncontroverted). The respondent 


1See 43 F. T. C. 56 at 59. 
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proved that it had granted a lower price in good faith to meet a com- 
petitor’s price. The trial examiner who heard the case so held, and 
Iasa Commissioner would so find. 

“The Commission concludes as a matter of law that it is unneces- 
sary for it to determine this fact. In my opinion, this is not sound. 
So far as the Federal Trade Commission is concerned, I believe delib- 
erate and intentional matching of a competitor’s lower price is legiti- 
mate as long as the proviso on Section 2 (b) of the Clayton Act stays 
on the statute books.” 2 

“In the instant case, the respondent, having lost two customers 
because it would not meet the prices of its competitors, made up its 
corporate mind to hang on to what business it had left, and in good 
faith, and what appears to me only ordinary common sense, lowered 
its price to that of its competitors. 

“In my opinion, the rejection of this defense by the Commission is 
fatal to the validity of the order.” ? 


DissENTING OPINION oF ComMISsionER ALBERT A, CARRETTA 
I. HISTORY OF CASE. 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes” approved October 15, 1914 (Clayton 
Act), as amended by an Act of Congress approved June 19, 1936. 
(Robinson-Patman Act), the Federal Trade Commission on Novem- 
ber 29, 1940 issued and subsequently served its complaint in this pro- 
ceeding upon the respondent, Standard Oil Company, an Indiana 
corporation, charging it with violation of the provisions of subsection 
(a) of Section 2 of the said Clayton Act, as amended. After the 
issuance of said complaint, the filing of respondent’s answer thereto, 
and the taking of partial testimony and other evidence in support of 
the complaint, the Commission, on April 23, 1941, issued and subse- 
quently served upon the respondent an order amending said complaint, 
which order also provided that the testimony and other evidence there- 
tofore taken be adopted and considered as having been taken in sup- 
port of the allegations of the complaint as amended, and that the 
answer of the respondent filed to the original complaint be adopted as 
respondent’s answer to the complaint as amended. The complaint, as 
amended, alleges that the respondent, since June 19, 1936, sold “its 
gasoline to four Detroit dealers engaged in reselling said gasoline at 
retail, at prices substantially lower than the prices charged by respond- 

‘The Supreme Court sustained this view. Standard Oil Company v. Federal Trade Com- 


mission, October Term, 1950 
2 The Supreme Court agreed with this interpretation. 
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ent to its other Detroit retailer purchasers for gasoline of the same 
grade and quality. Said four dealers are: Citrin-Kolb Oil Company ; 
Stikeman Oil Company, Inc.; Wayne Oil Company; and Ned’s Auto 
Supply Company. Each of said dealers has, since said date, owned 
or operated in the Detroit area one or more gasoline stations where 
said gasoline so purchased has been resold (and, except as to Stikeman 
Oil Company, Inc., is now resold) at retail to consumers thereof, in 
competition with other retailers of gasoline purchasing the same from 
respondent or from other manufacturers. Citrin-Kolb Oil Company, 
Stikeman Oil Company, Inc., and Wayne Oil Company, respectively, 
are also engaged in the business of reselling at wholesale, a large part 
of the gasoline so purchased by them from respondent, to other gaso- 
line dealers in the Detroit area who are likewise competitively engaged 
in the resale thereof at retail.” 

The complaint, as amended, further alleges that “the effect of the 
discrimination in price described in the preceding paragraph hereof 
has been and may be to injure, destroy and prevent competition with 
each of the four dealers named in said Paragraph, and with their 
respective customers, in the resale of gasoline.” 

Between March 1941 and August 1942, approximately 8000 pages 
of testimony and other evidence in support of and in opposition to 
the allegations of said complaint as amended, were introduced before 
a trial examiner of the Commission. 

In the “Trial Examiner’s Report Upon the Evidence” in this case, 
filed on July 1, 1943, the Trial Examiner posed the following question: 

“Were the differentials in price accorded the four dealers, recognized 
by respondent as jobbers, made in good faith to meet equally low prices 
of competitors, or the services or facilities furnished by competitors ?” 

After reviewing the evidence in the record, the Trial Examiner fur- 
ther stated in this Report: 


“CONCLUSION OF FACT: 


The differentials on its branded gasolines respondent granted Ned’s 
Auto Supply Company, at all times subsequent to March 7, 1988, and 
Stikeman Oil Company, Citrin-Kolb Oil Company, and the Wayne 
Company, at all times subsequent to June 19, 1936, were granted to 
meet equally low prices offered by competitors on branded gasolines of 
comparable grade and quality.” 

On October 9, 1945, the Commission published both its “Findings as 
to the Facts and Conclusion” in this matter, as well as its “Order” 
which requires the respondent to cease and desist from discriminating 
in the price of gasoline of the same grade and quality among its custom- 
ers in violation of Section 2(a) of the Clayton Act, as amended by the 
Robinson-Patman, Act. 
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Under dates of January 21, 1946 and February 15, 1946, counsel for 
the Commission filed motions seeking to modify the order to cease and 
desist entered herein by the Commission on October 9, 1945. Under 
date of January 28, 1946, respondent filed a motion seeking a rehear- 
ing and reconsideration of the order to cease and desist. Under date 
of August 9, 1946, the Commission ordered that the motions of counsel 
for the Commission be granted, and that said order to cease and desist 
be modified substantially in the manner and to the extent as set out 
in the supplemental motion of counsel for the Commission dated 
February 15, 1946. Under date of August 9, 1946, the Commission 
ordered that the motion of respondent for rehearing and reconsidera- 
tion of the order to cease and desist be denied. Under date of August 
9, 1946, the Commission published its modified order to cease and 
desist. 

On October 4, 1946, respondent filed its petition in the United 
States Court of Appeals for the Seventh Circuit seeking a review of 
the aforementioned modified cease and desist order. In this proceed- 
ing, the Commission asked enforcement of its order. In its petition, 
the respondent contended that the modified cease and desist order 
should not be enforced because: 

1. The Commission failed to find and could not have found under 
the undisputed evidence in this case, that either or any of the pur- 
chases involved in such discrimination was in commerce. 

2. The Commission treated as immaterial the respondent’s conclu- 
sive showing that the discrimination made in price was in good faith 
to meet an equally low price of a competitor, which showing the 
respondent asserted as a complete defense. 

3. “Paragraph 6 of the modified order directs Standard at its peril 
to prevent jobbers to whom it sells gasoline and who are in competi- 
tion with Standard in the resale thereof from reselling to their retail 
dealers at prices less than Standard’s price to its own retail dealers; 
requires Standard to police, maintain and regulate such competitor’s 
prices on gasoline, title to which passed to the jobber on delivery 
by Standard; and subjects Standard retroactively to punishment for 
contempt should a jobber-competitor fail to maintain such resale 
prices.” 

Under date of March 11, 1949, the United States Court of Appeals 
for the Seventh Circuit published its opinion which stated, among 
other things, that: 

1. The respondent’s operations are in commerce from the refinery 
to its customers. 

2. The showing of the respondent that it made the discriminatory 
price in good faith to meet competition is not controlling in view of 
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the very substantial evidence that its discrimination was used to affect 
and lessen competition at the retail level. 

(In this connection, the following language is quoted from the 
opinion of the United States Court of Appeals for the Seventh 
Circuit : 

“There is substantial evidence in the record, and we think it may 
be assumed to be conclusive, to the effect that the petitioner made its 
low price to Ned’s, Citrin, Wayne, and Stikeman in good faith to meet 
the lower price of a competitor.” 


* * * * * * * 


“Now as to the contention that the discriminatory prices here com- 
plained of were made in good faith to meet a lower price of a com- 
petitor. While the Commission made no finding on this point, it 
assumed its existence but held, contrary to the petitioner’s contention, 
that this was not a defense.” 


* * * * * * * 


“The showing made here by the petitioner that it made the lower 
price in good faith to meet competition, we assume, as the Commis- 
sion apparently did, was made out.’’) 

3. “We would modify Paragraph 6 to read as follows: ‘By selling 
such gasoline to any jobber or wholesaler at a price lower than the 
price which respondent charges its retailer-customers who in fact 
compete in the sale and distribution of such gasoline with the retailer- 
customers of such jobbers or wholesalers, where such jobber or whole- 
saler, to the knowledge of the respondent or under such circumstances 
as are reasonably calculated to impute knowledge to the respondent, 
resells such gasoline or intends to resell the same to any of its said 
retailer-customers at less than respondent’s posted tank-wagon price 
or directly or indirectly grants to any such retailer-customer any dis- 
counts, rebates, allowances, services or facilities having the net effect 
of a reduction in price to the retailer.’ ” 

The United States Court of Appeals for the Seventh Circuit con- 
cluded its opinion by stating: 

“The order as modified will be enforced, and judgment thereon will 
be entered accordingly.” 

Subsequently, respondent filed a petition with the Supreme Court 
of the United States for a Writ of Certiorari, which was granted on 
November 7, 1949. Under date of January 8, 1951, the Supreme Court 
of the United States reversed the judgment of the United States Court 
of Appeals for the Seventh Circuit in this case, and remanded the 
case to that court with instructions to remand it to the Federal Trade 
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Commission to make findings in conformity with the opinion of the 
‘Supreme Court. 

With respect to the contention of respondent that the subject sales 
were not in “commerce,” the Supreme Court stated in its opinion: 

“Such sales are well within the jurisdictional requirements of the 
ck?’ 

With respect to the respondent’s contention that its price discrimi- 
nations were made in good faith to meet an equally low price of a 
competitor, the Supreme Court states : 

‘In addition there has been widespread understanding that, under 
the Robinson-Patman Act, it is a complete defense to a charge of price 
‘discrimination for the seller to show that its price differential has been 
made in good faith to meet a lawful and equally low price of a com- 
petitor. This understanding is reflected in actions and statements of 
members and counsel of the Federal Trade Commission. Represent- 
atives of the Department of Justice have testified to the effectiveness 
and value of the defense under the Robinson-Patman Act. We see 

eno reason to depart now from that interpretation.” 

The opinion of the Supreme Court, therefore, stated that there 
should be a finding by the Commission as to whether or not petitioner’s 
price reduction was made in good faith to meet a lawful equally low 
price of a competitor. It was for this purpose that the United States 
‘Court of Appeals for the Seventh Circuit was ordered to remand this 
case to the Federal Trade Commission. This was done on February 
14, 1951. 


Il. FINDING REQUIRED BY THE SUPREME COURT OF THE UNITED STATES 


The Supreme Court, in its opinion of January 8, 1951, stated: 


“THERE SHOULD BE A FINDING AS TO WHETHER OR NOT PETITIONER’S 
PRICH REDUCTION WAS MADE IN GOOD FAITH TO MEET A LAWFUL EQUALLY 
LOW PRICE OF A COMPETITOR.” 


From a reading of the entire opinion, it appears that the one and 
only purpose for which this case was remanded to the Commission 
was to direct the Commission to make a finding on the subject mat- 
ter indicated in the above quotation. All other questions previously 
presented in this case were disposed of. 

The Supreme Court discussed the “good faith defense” contained 
in Section 2 of the original Clayton Act, and in so doing compared it 
with the language now contained in Section 2 (a) and 2 (b) of the 
Clayton Act, as amended by the Robinson-Patman Act. The Court 
decided that the changes made in this section did not “cut into the 
actual core of the defense” (“good faith” defense). The Court fur- 
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ther stated that such defense “still consists of the provision that wher- 
ever a lawful lower price of a competitor tends to deprive a seller of 
a customer, the seller, to retain that customer, may in good faith meet 
that lower price. Actual competition, at least in this elemental form, 
is thus preserved.” (Italics supplied.) 

Section 2 (b) of the Clayton Act, as amended by the Robinson- 
Patman Act, reads as follows: 

“Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or fa- 
cilities furnished, the burden of rebutting the prima-facie case thus 
made by showing justificaton shall be upon the person charged with 
a violation of this section, and unless justification shall be affirmatively 
shown the Commission is authorized to issue an order terminating 
the discrimination: Provided, however, That nothing herein con- 
tained shall prevent a seller rebutting the prima-facie case thus made 
by showing that hés lower price or the furnishing of services or facil- 
ities to any purchaser or purchasers was made in good faith to meet 
an equally low price of a competitor, or the services or facilities fur-, 
nished by a competitor.” (Italics supplied.) 

The question which immediately suggests itself upon reading this 
language of the statute concerns the intended meaning of the word 
“lawful,” which was apparently added by the Supreme Court to the 
wording of the statute. Since January 1951, when the decision of 
the Court herein was published, many articles have been written and 
many speeches have been made questioning, first, the authority of 
the Supreme Court to add this word “lawful” to the words of the 
statute, and second, the meaning which the Court sought to convey 
by its use. Be that as it may, however, it is not within the province 
of the Federal Trade Commission to question a decision of the 
Supreme Court of the United States. Until such time as the Supreme 
Court should rule otherwise, or until such time as Congress might 
legislate upon this subject, the Commission is bound to read the 
proviso in Section 2 (b) as though it contains the word “lawful.” 
To do otherwise would be to flout the decision of the Supreme Court. 

Speaking as only one of the Commissioner of the Federal Trade 
Commission, I can honestly say that I am not in disagreement with 
the majority of the Court when it ruled that there should be a finding 
as to whether or not petitioner’s price reduction was made in good 
faith to meet a lawful equally low price of a competitor. The ques- 
tion of importance concerns the extent to which, if any, the respond- 
ent is to assume the burden of proving that the competitor’s price 
which was being met was a lawful price. 


STANDARD OIL CO. 963 
923 Dissenting Opinion 


The Supreme Court could have meant that the respondent must 
assume the burden of affirmatively proving that the competitor’s 
lower price which was being met was a lawful price. If such were 
the case, the respondent would have the burden of proving to the sat- 
isfaction of the Commission that the lower price of a competitor 
which was being met was one which would be found by the Commis- 
sion as being non-violative of Section 2 (a) of the Clayton Act, as 
amended by the Robinson-Patman Act. To do this, it would be nec- 
essary for the respondent to have access to facts and figures which 
ordinarily are in the possession of only the competitor. For exam- 
ple, if a competitor’s lower price were one based on “cost justifica- 
tion,” the respondent would have to have the figures which would 
justify the granting of such lower price by the competitor to its cus- 
tomer. It is hardly reasonable to assume that any respondent could 
voluntarily obtain such information from a competitor. This would 
also mean that the respondent would have to have such information 
in his possession before he could meet the lower price. Otherwise, 
he would proceed at his peril. This interpretation is illogical in that 
it would place upon the party who was required to meet the lower 
price of his competitor an unreasonable burden. It would bundle 
him in an economic straight jacket and leave him incapable of exer- 
cising that flexibility of movement which is so necessary to compete 
successfully in the market place. While he was checking to determine 
whether the price he was required to meet was a lawful price, he 
would be losing his customer to his competitor. 

Further, it must be remembered that it sometimes takes the Federal 
Trade Commission—even with its extensive investigative and sub- 
poena powers—several years to establish that prices charged by cer- 
tain respondents are “unlawful” as being in violation of Section 2 (a) 
of the Clayton Act, as amended by the Robinson-Patman Act. Con- 
versely, it may be stated that the respondents in such cases also spend 
several years in attempting to establish that their own prices are 
“lawful” and not in violation of the aforementioned section. How 
much more difficult, therefore, would it be for a seller to establish 
that the prices of a competitor are “lawful” prices? 

In connection with this matter, it would be well to quote from the 
“Final Report of the Select Committee on Small Business” of the 
House of Representatives, dated December 31, 1952. 

“A persistent problem faced by the Federal Trade Commission for 
many years has been the inordinate amount of time needed to com- 
plete its actions.” (Report, p. 285) 

“A total of 64, about three-fourths of all pending antimonopoly 
cases, on June 30, 1952, had been active—if active is the word—for 
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more than 8 years. V'he average period as represented by the median 
was 61 months.” (Italics added) (Report, p. 287) 

In consideration of the insurmountable problems which would con- 
front a respondent if it were assigned the above-described unreason- 
able burden of affirmatively proving that the lower price of its 
competitor which was being met was lawful, it must be concluded 
that the Supreme Court could not have meant, and in fact, did not 
mean, that any such burden was to be assumed by the respondent. 
What, then, could the Court have meant? 

The presumption of validity of prices is one which should be given 
consideration by the Commission in its determinations, and is not 
one to be lightly dismissed under our system of jurisprudence in the 
absence of evidence to the contrary. 

If a seller knows that a competitor is offering a customer of the 
seller an unlawful price, can it ever be said that the seller—in meeting 
such price—is meeting a lawful price? Obviously not. Further, if 
a seller has reason to believe that the price which a competitor is offer- 
ing a customer of the seller is an unlawful price, can it ever be said 
that the seller—in meeting such price—is meeting a lawful price? 
Here, if the seller ignores the danger signals of which he is cognizant 
and makes no attempt to dispel his doubts as to the “unlawfulness” 
of his competitor’s price, then the answer must also be in the negative. 
If the seller meets the lower price of the competitor under such con- 
ditions without dispelling the doubts from his mind, he does so at his 
peril. On the other hand, if the seller does not know, or if the seller 
does not have reason to believe that the competitor’s price to a seller’s 
customer is or may be unlawful, may he, acting as a reasonable prudent 
man would act under the circumstances, meet such competitor’s lower 
price? Here, I believe the answer is “yes.” To require more of the 
seller would be to deprive him of the right to compete for the business 
of his customer. 

Consequently, when a respondent seeks to avail itself of the defense 
provided in Section 2 (b) of the Clayton Act, as amended by the Rob- 
inson-Patman Act, such respondent must assume the burden of 
affirmatively proving to the satisfaction of the Commission that his 
lower price was made in good faith to meet an equally low price of a 
competitor (note the omission of the word “lawful” herein). As one 
of the tests in determining whether respondent lowered its price zn 
good faith to meet the equally low price of a competitor, the Commis- 
sion must be satisfied that the respondent did not know, or did not 
have reason to believe, that the competitor’s lower price which he was 
meeting was or might have been unlawful, and that he acted as a 
reasonable prudent man would have acted under the circumstances. 
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Til. EVIDENCE OF RECORD 


It must be remembered in reading this section that although the 
present tense is used in many instances, all statements refer to the 
testimony of witnesses given more than ten years ago. 

Before proceeding to a consideration of the evidence relative to the 
competition which had to be met by the respondent in selling gasoline 
in the Detroit, Michigan, area, it would be well to cite from the record 
the uncontroverted testimony concerning the nature of the gasoline 
market in the city of Detroit and in the State of Michigan during the 
period covered in the complaint. 

Mr. Raupagh, Manager of the Detroit Division of the respondent, 
testified that Detroit is generally considered to be one of the most, if 
not the most, highly competitive areas insofar as the gasoline industry 
is concerned. This applies both to the competition among the sup- 
pliers of gasoline to resellers, and to the competition among resellers. 
Mr. Raupagh gave as some of the reasons for this condition that 
Detroit, being a large industrial city, has a large potential market for 
gasoline; it is so located that its distributors have both good water and 
rail transportation. He stated that some years ago, Detroit was con- 
sidered as a sort of a dumping ground for gasoline because refineries 
from the mid-continent and other fields would dump their surplus in 
the Detroit market because transportation facilities were good—even 
though normally, such refineries did not enter the Detroit market (R. 
3256-57). Mr. Raupagh stated that there has been a surplus of gaso- 
line in the Detroit area during all the time he has been there—which 
has been since 1930 (R. 3259, R. 3431). The witness further testified 
that Michigan is a crude oil producing State and that there are 
approximately 30 refineries therein refining Michigan-produced gaso- 
line, the greater part of which is sold in the Detroit area. Thirty 
percent of the gasoline consumed in Michigan is produced within the 
State. There was also a surplus of Michigan gasoline which Mich- 
igan refineries were offering to Michigan dealers at 3¢ below the pre- 
vailing tank-wagon price (R. 3269). 

There are a number of marine terminals located in the Detroit area 
operated by such companies as Shell, Cities Service, Ohio Oil, Texas, 
Mid-Continent, Chas.-Austin, Inc., Puritan Stations, Inc., Keystone 
Oil & Refining, Globe Oil & Refining, and Brownley, as well as by 
respondent. In addition, gasoline is brought into the city of Detroit 
by pipe line from Toledo. The witness further testified that Detroit 
is not too far distant from northern Indiana and northern Illinois, 
where numerous refineries, pipe line terminals and oil depots are 
located. 
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Prior to the date on which the complaint herein was issued (No- 
vember 29, 1940), respondent sold its gasoline to seven jobbers in the 
Detroit, Michigan, area on a “tank-car” basis. These jobbers were: 

Ned’s Auto Supply Company 
Citrin-Kolb Oil Company 
Stikeman Oil Company 
Wayne Oil Company 
Carnick Oil Company 
Middleton Oil Company 
Dick Lock. 

Mr. Raupagh, Manager of the Detroit Division of the respondent, 
testified that in 1933 or 1934 respondent lost the Carnick Oil Com- 
pany account to Gulf Oil Corporation. This latter company per- 
mitted Carnick Oil Company to purchase at “tank-car” prices from 
Gulf Oil’s bulk plant, thus enabling Carnick Oil to do away with the 
necessity of owning and operating a bulk plant (R. 3277-78). 

Mr. Raupagh further testified that in 1933 respondent lost the 
Middleton Oil Company account to Shell Oil Company. At that 
time, Shell Oil made a lower offer to Middleton Oil, which respondent 
declined to meet (R. 3279-3282). 

In 1933 or the early part of 1934, according to testimony of Mr. 
Raupagh, respondent lost the Dick Lock account to the Gulf Oil 
Company. At that time, Dick Lock informed Mr. Raupagh that 
Gulf Oil had made a better offer to him and that he had accepted 
such offer (Re. 3282-84). 

As of the date on which the complaint herein was issued, respond- 
ent was selling its gasoline to the remaining four jobbers on a “tank- 
car” basis. Respondent was also selling its gasoline on a “tank- 
wagon” basis to retail service stations owned by it, and to retail serv- 
ice stations independently owned, in the Detroit area. 

The basic, customary and prevailing standards for qualification as 
a “jobber” in the gasoline industry are that the applicant for this 
status must possess a bulk storage plant, must possess a good credit 
rating, and must have some established business enabling it to pur- 
chase from one million to two million gallons per year (R. 40; R. 
1485-86). 

Because the alleged price discriminations of which the respondent 
is charged pertain to respondent’s dealings with the four jobbers not 
lost to competitors by the respondent prior to the date on which the 
complaint herein was issued, it will be necessary to review the record 
for the history of such dealings. 
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Ned’s Auto Supply Company (hereinafter sometimes referred to as 
“Ned’s”) began operations in 1918 through the establishment of a single 
service station. The second service station was acquired in 1928, the 
third in 1933 or 1934, and the fourth in 1935. Between 1936 and 1940 
two other stations were acquired, making a total of six in all, plus a 
service station known as “Charley’s” which was owned by Ned’s but 
which was operated by an individual on.a salary and commission basis. 
During all these years Ned’s purchased its requirements from the re- 
spondent, and by 1936 was purchasing approximately 2,400,000 gal- 
lons of gasoline a year from the respondent at “tank-wagon” prices. 

Ned’s was classified by the respondent as a “jobber” on March 7, 
1938 (approximately two years after the enactment of the Robinson- 
Patman Act) and since that date has been purchasing its gasoline re- 
quirements from the respondent at “tank-car” prices. Ned’s did not 
sell to other resellers of gasoline, but did at all times sell the gasoline 
purchased from the respondent to the public through its above-men- 
tioned service stations. 

Charles Gershenson and William Gershenson at the time this pro- 
ceeding began, were President and Vice President, respectively, of 
Ned’s Auto Supply Company. At the hearing Charles Gershenson 
testified that prior to 1936, his company had received offers for the sale 
of gasoline to his company from various suppliers. In approximately 
1930 a representative of the Argo Oil Company inquired whether 
Ned’s would be interested in buying gasoline at a price 1¢ a gallon 
lower than the “tank-wagon” price Ned’s was then paying the re- 
spondent. The brand name of the gasoline offered was either “Dixie” 
or “Shell” (R. 3088-89) . 

Mr. Charles Gershenson also testified that another offer was received 
at about the same time from the Red Indian Oil Company, and he 
stated that he remembered this offer very clearly because such offer had 
been continued to the date of the hearing in this matter. Red Indian 
Oil Company was then selling “Phillips 66,” a brand of well-advertised 
gasoline. The representative of Red Indian, a Mr. McLean, told 
Mr. Charles Gershenson that his company would supply Ned’s with 
gasoline—delivered to Ned’s place—at 1¢ a gallon lower than the 
“tank-wagon” price paid by Ned’s to respondent, or, if the gasoline 
was picked up by Ned’s at the bulk plant of Red Indian Oil Company 
and hauled by Ned’s, Red Indian Oil Company would sell it to Ned’s at 
approximately 114¢ lower than the “tank-wagon” price paid by Ned’s 
to respondent (R. 3089-91). Another offer was made to Ned’s by Red 
Indian Oil Company in 1936. At that time, Mr. Dworman, President 
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of Red Indian Oil Company, offered to deliver gasoline to Ned’s at a 
price 114¢ lower than the “tank-wagon” price paid by Ned’s to re- 
spondent, or at a price 1.7¢ lower than the aforementioned “tank- 
wagon” price if the gasoline was picked up by Ned’s at the bulk plant 
of Red Indian Oil Company (R. 3415, et seq.). 

Mr. Charles Gershenson testified that either in 1933 or 1934, he had 
attended a “dealer jamboree” conducted by the Shell Oil Company in 
the Book-Cadillac Hotel in Detroit. There he met a Mr. Jack Read, 
a representative of Shell Oil Company, who advised him that Shell was 
looking for a distributor in Detroit, and that if Ned could set itself up 
to handle “tank-car” deliveries, Shell Oil Company would sell to Ned’s 
on a “tank-car” jobber basis. Subsequently, several meetings were 
held between Mr. Charles Gershenson and Mr. Read. The Shell Oil 
Company subsequently took on another company as its Detroit jobber 
(R. 3100-01). 

Mr. Charles Gershenson testified that in May or June of 1933, he 
went to Akron, Ohio, where, at the Firestone Clubhouse he met a Mr. 
Dodge, who was then Vice President and Sales Manager of The Texas 
Company. Mr. Gershenson informed Mr. Dodge that Ned’s was then 
purchasing its gasoline requirements from respondent on a “tank- 
wagon” basis but that he wasn’t satisfied with the price, and knowing 
of the contract Firestone Tire and Rubber Company had with The 
Texas Company, inquired whether Ned’s could obtain a similar con- 
tract. Mr. Dodge asked whether Ned’s had facilities for handling 
gasoline on a “tank-car” basis. Ned’s did not have such facilities at 
that time. Terms of the Firestone Tire & Rubber Company contract 
were then discussed, and Mr. Charles Gershenson testified that to the 
best of his recollection, Firestone’s differential was 4¢ lower than 
respondent’s “tank-wagon” price on the house brand gasoline, and 
either 414¢ or 5¢ a gallon lower than the respondent’s “tank-wagon” 
price on premium gasoline. Mr. Charles Gershenson informed Mr. 
Dodge that he would communicate with him as soon as Ned’s had 
facilities to avail itself of “tank-car” deliveries. This offer by The 
Texas Company to Ned’s was subsequently communicated to. Mr. 
Raupagh by telephone (R. 3092-96). 

Under date of August 27, 1936, a letter was addressed to respondent 
by William Gershenson in which it was stated : 

“This is to advise you that a competitive major oil company recently 
submitted to us a gasoline contract carrying a substantially larger 
margin of profit than we now enjoy from your company. 

“Tt is our present intention to act upon this offer and accept same.” 
(Attention is invited to the fact that the above letter was addressed 
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to the respondent subsequent to the passage of the Robinson-Patman 
Act.) 

_ Relative to this letter, Mr. Charles Gershenson testified that the 
otfer of The Texas Company was in the nature of a continuing offer, 
and that it was the offer referred to in the above-quoted letter. The 
record indicates that although the letter was signed by William Gersh- 
enson, it was actually dictated by the witness, Charles Gershenson 
(R. 3054). As a result of this communication, and subsequent meet- 
ings between respondent and Ned’s, in approximately September 1936 
the respondent began selling gasoline to Ned’s at a price 14¢ below 
respondent’s prevailing “tank-wagon” price (R. 3415-16). This ar- 
rangement continued until some time in March, 1938, when, as a result 
of a letter addressed to the respondent by Ned’s, under date of Febru- 
ary 14, 1938 (Resp. Ex. No. 46), respondent began selling to Ned’s on 
a “tank-car” basis at 114¢ lower than respondent’s prevailing “tank- 
wagon” price. At this time, Ned’s had acquired bulk plant facilities, 
enabling it to purchase in larger quantities and to store such gasoline 
in its own facilities. Prior to Ned’s having received the “tank-car” 
price, Charles Gershenson testified that he had had a number of 
conversations with Mr. Raupagh subsequent to the writing of the 
letter referred to as respondent’s exhibit No. 46. At such meetings he 
mentioned to Raupagh the fact that his company could obtain gaso- 
line from Shell, Red Indian, or Texas, at a lower price, and that this 
letter, respondent’s exhibit No. 46, was in the nature of an ultimatum. 
Mr. Raupagh was advised that Ned’s would take advantage of one 
of these other three offers if respondent did not start selling Ned’s on 
a “tank-car” basis (R. 3113). 

Mr. Raupagh, Detroit Division Manager of respondent company, 
also testified at some length relative to negotiations between respondent 
and Ned’s Auto Supply Company. Mr. Raupagh testified that in 1936 
the relationship between Ned’s and respondent was so delicate as to 
raise a doubt as to whether respondent could retain Ned’s business. 
In that year Charles and William Gershenson suggested to him that 
they go to Chicago to talk to respondent’s officials. Mr. Raupagh 
made arrangements for this trip, and testified that the meeting in 
Chicago lasted several days (R. 3410). Mr. Raupagh further testi- 
fied that at this Chicago conference the Gershensons advised respond- 
ent’s officials that unless respondent agreed to sell to Ned’s at a price 
lower than the prevailing “tank-wagon” price, Ned’s would discon- 
tinue doing business with respondent. The Gerchensons stated to re- 
spondent’s officials that they no longer could afford to pay the pre- 
vailing price in view of offers Ned’s had received from other suppliers. 
At that time Ned’s argued very strongly in favor of being placed on 
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a “tank-car” basis (R. 3411). Mr. Raupagh testified that as a result 
of these Chicago meetings, he came to the conclusion that respondent 
would lose Ned’s as a customer unless some price reduction was made 
(R. 2412-14), and that he was specifically told so by the Gershensons 
(R. 8414). Mr. Raupagh stated that some time later he informed 
Ned’s of respondent’s willingness to sell gasoline to Ned’s at a price 
14¢ lower than the prevailing “tank-wagon” price. There were exten- 
sive discussions with respect to this offer of respondent, and although 
Ned’s was not completely satisfied, Ned’s decided to accept it for the 
time being (R. 3415). This testimony of Mr. Raupagh corroborated 
the testimony of Mr. Charles Gershenson. 

Continuing his testimony, Mr. Raupagh testified that some time 
during the early part of 1938, respondent received a letter from Ned’s 
containing a demand that they be put on a “tank-car” price basis. This 
is in evidence as respondent’s exhibit 46 (R. 3419). At meetings held 
between Ned’s and the respondent, Ned’s referred to offers made to it 
by other suppliers of gasoline (R. 3114, 3420, 3425). 

Pursuing this line of questioning, Mr. Raupagh was asked by coun- 
sel for respondent to relate as many instances as he could where some 
offer was referred to him by Ned’s as having been made to Ned’s by 
other suppliers of gasoline. In this connection Mr. Raupagh testified 
in detail concerning the circumstances surrounding the offer received 
by Ned’s from The Texas Company. Mr. Raupagh also testified that 
he had known of the offer made to Ned’s by Red Indian Oil Company 
(R. 8422-25). Continuing, Mr. Raupagh stated that Ned’s had in- 
formed him of an offer received by Ned’s from the Gulf Refining 
Company in 1940 (quite some time after the enactment of the Robin- 
son-Patman Act) through their manager, a Mr. Crawford. At that 
time, Gulf offered to sell Ned’s the regular quality of gasoline at the 
same price being paid by Ned’s to respondent. Respondent introduced 
in evidence Exhibit 48, which was a letter dated December 23, 1940, 
addressed to the respondent by Charles Gershenson, confirming the 
aforementioned offer made to Ned’s by Gulf Refining Company 
(R. 3425-27). 


Citrin-Kolb Oil Company 


Citrin-Kolb Oil Company was organized in 1923 as a partnership 
comprising Jacob A. Citrin, Nathan Kolb and Barney Citrin. At 
that time they were buying “Lincoln” gasoline. Some time prior to 
1926 they began buying gasoline from respondent. Between 1926 
and 1928, they acquired a bulk storage plant. In 1929 respondent 
granted “jobber” classification to this company, and since that time 
has been selling to it on a “tank-car” basis. 
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Citrin-Kolb operated from one to five retail stations from 1936 
to 1939; from five to eight stations in 1940-1941, and at the time this 
case was submitted to the Commission for decision, it was operating 
five retail service stations. During the latter period, Citrin-Kolb Oil 
Company purchased approximately 5,000,000 gallons of gasoline per 
year from respondent. Part of the gasoline so purchased was resold 
at its own retail stations, and part of it was sold to other distributors. 

Jacob A. Citrin testified at the hearing that when his company was 
accorded “jobber” status by respondent in 1929 and purchased gaso- 
line at “tank-car” prices, other jobbers at that time were paying less 
_ for gasoline from other suppliers. Notwithstanding this, the com- 
pany continued to purchase gasoline from respondent (R. 2085-86). 
Mr. Citrin further testified that in 1930 Hickok Oil Company had 
offered to sell gasoline to his company at a price which would have 
netted Citrin-Kolb Oil Company 1¢ more than his company was net- 
ting on their purchases of gasoline from respondent. Mr. Citrin testi- 
fied that under the terms of this offer, his company would have had to 
incorporate and among other things, assign to the Hickok Oil Com- 
pany 51% of the corporate stock (R. 2088-89). 

Mr. Citrin further testified that in the early part of 1936, an offer 
was received by his company from a Mr. Chandler, of Gulf Refining 
Company, under the terms of which Citrin-Kolb Oil Company would 
not be required to buy and store large quantities of gasoline because 
they could use Gulf’s storage facilities. This would not necessitate 
as much of an investment for Citrin-Kolb Oil Company, and would 
eliminate shrinkage (R. 2118-20). The price offered by Gulf Refin- 
ing Company was comparable to the price Citrin-Kolb Oil Company 
was getting from respondent, with the exception that Gulf Refining 
Company would furnish pumps, paint for oil stations, and equip- 
ment. Mr. Citrin testified that this offer of Gulf Refining Company 
was communicated to Mr. Raupagh, who refused to meet it (R. 2142-— 
44). Mr. Citrin also testified that in August 1936 (subsequent to the 
enactment of the Robinson-Patman Act), an offer was received by 
his company from The Texas Company (R. 2126). This offer would 
have permitted his company to purchase gasoline from The Texas 
Company at a price approximately 14¢ less per gallon than respond- 
ent was charging his company. However, The Texas Company 
would also furnish advertising, paint, and globes. This offer was 
communicated by Mr. Citrin to Mr. Raupagh, but Mr. Raupagh ad- 
vised him that respondent could not meet it (R. 2126-41). 

Mr. Citrin testified that in 1939 (subsequent to the enactment of 
the Robinson-Patman Act), he received an offer from the Argo Oil 
Corporation, dealing in “Marathon” gasoline. This offer came from 


972 FEDERAL TRADE COMMISSION DECISIONS 
Dissenting Opinion 49 ET. Gs 


a Mr. Roy Fisher, who offered to sell this gasoline at a price 1¢ lower 
than the Citrin-Kolb Oil Company was then paying respondent (R. 
2145-56). This offer was communicated by Mr. Citrin to Mr. Love, 
Sales Manager of respondent’s Detroit Division, who in turn advised 
Mr. Raupagh. 

Mr. Citrin testified that on December 10, 1940 (more than four years 
after the enactment of the Robinson-Patman Act), he received an 
offer from a Mr. McCready of the Aurora Oil Company (R. 2163-64). 
This offer was 14¢ lower than the price Citrin-Kolb Oil Company was 
paying respondent (R. 2172). The record indicates that Mr. Raupagh, 
who was Detroit Division Manager of respondent, testified that the 
gasoline offered by Aurora Oil Company to Citrin-Kolb Oil Company 
was better gasoline than was being supplied by respondent to Citrin- 
Kolb Oil Company (R. 3447). This offer of Aurora Gasoline Com- 
pany was communicated to Mr. Raupagh by Mr. Citrin, who advised 
Mr. Raupagh that the partners of his company had decided to accept 
such offer unless respondent agreed to meet it (R. 2174-75). Mr. Rau- 
pagh advised Mr. Citrin that he could not do anything about it (R. 
2176), and as of the date of the hearings held in this matter, the offer 
of Aurora Gasoline Company was still being considered by Citrin- 
Kolb Oil Company (R. 2177). 

With regard to the negotiations between Citrin-Kolb Oil Company 
and the respondent, Mr. Raupagh later was called as a witness by 
respondent and corroborated all of the testimony given by Mr. Citrin 
with regard to negotiations between Citrin-Kolb Oil Company and the 
respondent, as well as in connection with offers received by Citrin- 
Kolb Oil Company from other suppliers of gasoline, of which Mr. 
Raupagh had knowledge. 


Stikeman Oil Company 


Stikeman Oil Company (hereinafter sometimes referred to as 
“Stikeman”) was organized in 1931. It acquired bulk storage facili- 
ties and was recognized by respondent as a “jobber” in 1932. In 1935 
the company decided to discontinue retail operations and did com- 
pletely withdraw from that market on February 15, 1938. Since this 
later date, it has purchased approximately 2,000,000 gallons annually 
of respondent’s branded gasolines, all of which it has sold at wholesale. 

Mr. Raupagh, the Detroit Division Manager of respondent, testi- 
fied that some time prior to 1936 respondent lost this account to the 
White Star Refining Company (which is now Socony-Vacuum Oil 
Company). Mr. Raupagh further testified that the reason for losing 
this account was that Stikeman was offered a better price by White 
Star Refining Company than the price offered by respondent. He did 
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not recall how much lower the White Star Refining Company price 
was, but stated that he believed it to have been from 14¢ to 1¢ per gal- 
lon lower than respondent’s price (R. 3452). The record is not clear 
as to the date on which Stikeman Oil Company again began purchas- 
ing gasoline from respondent. However, Mr. Raupagh testified that 
subsequent to 1936, he learned that Phillips Petroleum Company was 
attempting to sell “Phillips 66” gasoline to Stikeman Oil Company. 
The Phillips Petroleum Company offer to Stikeman was along the lines 
of a contract offer, that is, Phillips desired to tie up the Stikeman Oil 
Company account for a number of years. Mr. Stikeman discussed this 
offer with Mr. Raupagh, who testified that the Phillips Petroleum 
Company offer would have allowed Stikeman a larger margin of profit 
than was possible under the price being paid to respondent (R. 3452). 

Mr. Raupagh also testified that the next offer of which he had 
knowledge as having been made to Stikeman was made in December 
1940, when the National Refining Company made a joint offer to sell 
gasoline to Stikeman Oil Company and to the Wayne Oil Company 
on a contract basis, by the terms of which each company would realize 
a greater margin of profit than would be possible under its purchases 
from respondent (R. 1998 and R. 3450). The testimony of Mr. 
Raupagh with respect to the offer from National Refining Company 
is corroborated by Mr. Ledbetter, President of Wayne Oil Company, 
who was present in the office of the Stikeman Oil Company at the time 
the offer was made by Mr. Rickley, who represented the National Re- 
fining Company, to both Stikeman Oil Company and to Wayne Oil 
Company (R. 1888-89). 


Wayne Oil Company 


The Wayne Oil Company is a family corporation which, in 1931, 
began operating a retail service station, buying its requirements there- 
for from the respondent at “tank-wagon” prices. In the same year, it 
acquired two additional service stations. In 1933 it leased its stations 
to the then operators, who continued to purchase their requirements 
from respondent. 

By July 1935, Wayne Oil Company was operating twelve service 
stations, and its requirements increased to approximately one million 
gallons of gasoline per year. Prior to 1935, the Wayne Oil Company 


acquired bulk storage facilities. In 1985 the Wayne Oil Company 


began selling at wholesale, and also supplied gasoline, which it pur- 
chased from respondent, to the lessees of its service stations. Since 
1935, when this company was recognized as a jobber by respondent, it 
has been purchasing from the respondent its gasoline requirements on 
a “tank-car” basis. 

2601335565 
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From August 1935 to September 1939, the Wayne Oil Company 
operated no retail service stations, but subsequent to the latter date, 
this company took over and operated from two to six of its service 
stations, and was operating two of such stations at the time this case 
was submitted to the Commission for decision. During this period, 
the annual purchases of gasoline by the Wayne Oil Company from 
respondent ranged from approximately 1,350,000 gallons in 1936 to 
approximately 2,240,000 gallons in 1940. 

Mr. Ledbetter, President of Wayne Oil Company, testified as a wit- 
ness in this proceeding. He stated that for three or four years prior 
to 1940, the Aurora Gasoline Company had, on different occasions, 
solicited his gasoline business (R. 1908). The Aurora Gasoline Com- 
pany is a local Detroit Company, operating refineries at Detroit and 
at Elsie, Michigan (R. 1886). Although a local Detroit company, in 
1940 Aurora Gasoline Company had bulk storage facilities capable of 
storing from forty to fifty million gallons of gasoline (R. 3450). Mr. 
Ledbetter further testified that on December 10, 1940 (12 days after 
the complaint herein was issued and more than four years after the 
enactment of the Robinson-Patman Act), Wayne Oil Company re- 
ceived another offer from the Aurora Gasoline Company to supply 
his company with 80-octane gasoline at a price 44¢ per gallon below 
the price which his company was paying respondent for “Red 
Crown” gasoline (R. 1878-84). Relative to the quality of the gasoline 
being offered by the Aurora Gasoline Company, Mr. Ledbetter testi- 
fied that such gasoline is recognized as being comparable, if not su- 
perior, to respondent’s “Red Crown” gasoline (R. 1883). This latter 
offer was communicated by letter from Wayne Oil Company to re- 
spondent, which fact was confirmed by Mr. Raupagh when he testi- 
fied concerning this same matter (R. 1885, R. 3450). 

Continuing his testimony, Mr. Ledbetter testified that on December 
18, 1940, his company received an offer from the National Refining 
Company, which company operates in a large part of the United 
States and in Canada (R. 1888-90). He stated that for several 
months prior thereto, the National Refining Company had been at- 
tempting to supply his company with its gasoline requirements (R. 
1910). In Mr. Ledbetter’s opinion, the National Refining Company 
furnishes a considerable quantit,; of the total gasoline sold in the 
Detroit area (R. 1891). He stated that under the terms of this offer, 


which was made jointly to Wayne Oil Company and to the Stikeman | | 


Oil Company, the National Refining Company would furnish them 
with “White Rose” gasoline, which is represented as being of better 
quality than respondent’s “Red Crown” gasoline at a price which 
would net each company a greater margin of profit than each would 
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realize under its purchases from the respondent (R. 1892, R. 1905, 
R. 1907, R. 1998). . 

During Mr. Raupagh’s testimony, he stated that the first conversa- 
tion he had had with Mr. Ledbetter relative to offers from competing 
gasoline companies was in 1935, prior to the time Wayne Oil Com- 
pany began purchasing gasoline on a “tank-car” price basis. At that 
time, one of Wayne’s service stations was being supplied by the High- 
land Oil Corporation at a price which was 1¢ per gallon lower than 
the prevailing “tank-wagon” price. Wayne’s other several stations. 
were supplied by respondent, by Sun Oil Company, and by Gulf Re- 
fining Company at prevailing “tank-wagon” prices (R. 1914). Mr. 
Raupagh also testified that no other definite offers from competing 
gasoline companies were reported to him by the Wayne Oil Company 
until the summer of 1940 (Mr. Ledbetter, during his testimony, had 
fixed this date as being December of 1940) when the Aurora Gasoline 
Company and the National Refining Company both solicited the gaso- 
line business of the Wayne Oil Company (R. 3447). The details of 
these offers have already been set forth above in connection with Mr. 
Ledbetter’s testimony. 

IV. COMMENTS UPON THE EVIDENCE 

Let us now appraise the evidence in connection with respondent’s 
sales to Ned’s Auto Supply Company; to Citrin-Kolb Company; to 
Stikeman Oil Company; and to Wayne Oil Company, and determine 
whether the prices charged to these companies were made in good 
faith to meet lawful equally low prices of a competitor or competitors 
of respondent. 

First, it must be noted that respondent began selling to each of 
these four companies some time prior to the enactment of the Robin- 
son-Patman amendment (June 19, 1936) to the Clayton Act. Regard- 
less of this fact, if its pricing policies were not illegal prior to that 
date but became illegal by virtue of the provisions of the aforemen- 
tioned Robinson-Patman amendment, the respondent was bound to 
revise such pricing policies. It is no defense for any respondent to 
defend on the grounds that it has continued doing business in exactly 
the same manner as it did prior to the effective date of the Robinson- 
Patman Act. In the subject case, the record discloses lower offers 
being made to each of these four companies after June 19, 1936. It 
was to compete with such other offerors that the respondent conducted 
its business as it did. 

Consideration must be given to the setting and general conditions 
under which such offers were made and such competition was met. 
The record is replete with uncontroverted testimony that the Detroit 
gasoline market during the years covered in the complaint was of the 
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“dog eat dog” variety. Detroit was described as the “dumping 
ground” for gasoline from the mid-continent and other fields. It was 
not a market of scarcity—rather, it was a market of abundance. 
Against this background we must appraise the practices of respondent 
and their effect upon competition. The record discloses that the re- 
spondent lost three of its seven jobbers in the years preceding the is- 
suance of the complaint herein. (It also lost a fourth jobber—Stike- 
man Oil Company—but later succeeded in recovering this customer 
from its competitors.) It is clear that these accounts were lost be- 
cause the respondent refused to meet the lower prices offered to such 
customers by respondent’s competitors. 

We might well examine the evidence to determine whether the re- 
spondent arbitrarily granted “jobber” status to the four jobbers here- 
inbefore referred to. The record shows that it was not an arbitrary 
classification by respondent in order to favor these four jobbers with 
lower prices, inasmuch as the companies were qualified for such status 
according to the commonly accepted standard in the industry. 


Ned’s Auto Supply Company 


Turning now to Ned’s Auto Supply Company—which was at all 
times a retailer of gasoline—we learn from the record that respondent 
began selling gasoline to this company as far back as 1918. Until 
September 1936, respondent sold gasoline to Ned’s at regular “tank- 
wagon” prices. Lower price offers were made to Ned’s by respond- 
ent’s competitors from time to time, and in August of 1936—after the 
Robinson-Patman amendment—Ned’s wrote a letter to respondent 
in which it was stated that a “competitive major oil company” was 
offering a gasoline contract carrying a substantially larger margin of 
profit. To meet this competition, respondent lowered its price 14¢ 
per gallon. Respondent’s witness testified that he had come to the 
conclusion that respondent would have lost this account unless some 
price reduction was made. 

Early in 1938, Ned’s acquired bulk plant facilities and received 
offers from Shell, Red Indian, and Texas to sell its gasoline at “tank- 
car” prices. Ned’s wrote another letter to respondent demanding 
to be placed on a “tank-car” basis. After some negotiation, respond- 
ent met the competition. There is no doubt, after a review of the rec- 
ord, that respondent would have lost Ned’s as a customer if it had not 
met its competitors’ offers. 

Because of the higgling between respondent and Ned’s, which is evi- 
dent in the record, and because of the slowness and reluctance with 
which respondent reduced its gasoline price to Ned’s, I am convinced 
that the respondent acted in good faith in meeting such competition. 
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| This company began buying gasoline from the respondent in about 
| 1926. In 1929, after acquiring a bulk storage plant, it was recognized. 
as a “jobber” by respondent and purchased gasoline on a “tank-car” 
basis. Some of this gasoline was resold at its own retail service sta- 
tions and some was sold to other distributors. 

One of the partners of this company testified that in 1930, the 
_ Hickok Oil Company offered gasoline to his company at a lower price; 
in 1936, the Gulf Refining Company offered a more attractive con- 
tract to his company; in August 1936 (after the enactment of the 
Robinson-Patman Act) The Texas Company offered it gasoline at - 
a lower price; in 1939 (again after the enactment of the Robin- 
son Patman Act) the Argo Oil Corporation solicited his com- 
~ pany’s business with an attractive offer; and in 1940 (more than four 
_ years after enactment of the Robinson-Patman Act) the Aurora Gas- 
oline Company sought his company’s business with a lower price. 
At the time of the hearings in this matter, Citrin-Kolb Oil Company 
had this last offer under consideration. 

Here, respondent had begun selling Citrin-Kolb Oil Company on a 
“tank-car” basis long before the enactment of the Robinson-Patman 
Act, and such policy had continued to the date of the hearings herein. 
Should respondent have ceased this practice in 1936 when the Robin- 
son-Patman Act became effective? For many years after 1936, Citrin- 
Kolb Oil Company was being pressed by respondent’s competitors 
with attractive offers. Although no new pricing policy was here en- 
gaged in after 1936 in order to meet competition, it is clear that a re- 
tention of the existing pricing policy was necessary and imperative 
to meet the competitive offers being made by respondent’s competitors 
to this company. 

The evidence is clear thet respondent here retained its pricing policy 
in good faith to meet competition. 


Stikeman Oil Company 


This company began buying g pAacine from the respondent in about 
1932 as a “jobber,” paying “tank-car” prices. At that time, this com- 
pany was engaged in retail operations but by February 15, 1938, it had 
withdrawn completely from such market. Because of competition, 
this account was lost by respondent some time prior to 1936. The ac- 
count was lost to the White Star Refining Company (which is now 
Socony-Vacuum Oil Company) because such company offered Stike- 
man Oil Company a better price than respondent was willing to offer, 
to Stikeman Oil Company. 
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The record discloses that subsequent to 1936 (after the enactment 
of the Robinson-Patman Act) the Phillips Petroleum Company was 
attempting to sell Stikeman Oil Company its “Phillips 66” gasoline. 
The offer of Phillips Petroleum Company would have allowed Stike- 
man Oil Company a larger margin of profit than was possible under 
the price being paid to respondent. 

There is also evidence in the record that in December 1940 (more 
than four years after the enactment of the Robinson-Patman Act) a 
joint offer was made by the National Refining Company to sell gasoline 
to Stikeman Oil Company and to the Wayne Oil Company on a cen- 
tract basis, by the terms of which each company would realize a greater 
“margin of profit than would be possible under its purchases from 
respondent. 

Here, as in the case of Citrin-Kolb Oil Company, the practice com- 
plained of by the Commission was one instituted by the respondent 
prior to the enactment of the Robinson-Patman Act. However, sub- 
sequently to the passage of that Act, respondent’s competitors were 
making strenuous efforts to take this customer away from respondent. 

It appears that the decision of the respondent to retain its existing 
pricing policy was necessary to meet the competition of respondent’s 
competitors and to prevent the loss of its customer. Consequently, 
it is my belief that respondent retained its pricing policy in good faith 
to meet the competition of its competitors. 


Wayne Oil Company 


This company began buying its requirements from respondent in 
1931 on a “tank-wagon” basis. In about 1935 it acquired bulk storage 
facilities and began buying from respondent on a “tank-car” basis. 
It sold most of the gasoline at wholesale and sold some gasoline to the 
lessees of its service stations. 

After the enactment of the Robinson-Patman Act and for about 
three or four years, the Aurora Gasoline Company, on different occa- 
sions, solicited the business of this company and offered to sell gaso- 
line to it at lower prices than charged by respondent. 

In December 1940 (also after the enactment of the Robinson-Pat- 
man Act) a joint offer was made by the National Refining Company 
to sell gasoline to Wayne Oil Company and to the Stikeman Oil Com- 
pany on a contract basis, by the terms of which each company would 
realize a greater margin of profit than would be possible under its 
purchases from respondent. 

Here, as in the case of Citrin-Kolb Oil Company and the Stikeman 
Oil Company, the practice complained of by the Commission began 
before the enactment of the Robinson-Patman Act, but it is evident 


STANDARD OIL CO. 979 
923 Dissenting Opinion 


that for many years thereafter competitors of the respondent had been 
seeking to take this customer from respondent by offering a lower price 
to such company. 

The retention of its pricing policy was undoubtedly necessary to 
prevent the Wayne Oil Company from buying its requirements from 
some other supplier, and I am convinced that the respondent acted 
in good faith in so doing. 

= = * * * od * 

In reaching my conclusion in connection with respondent’s treat- 
ment of each of the above four customers, I am satisfied that there is 
_ nothing in the 8000 pages of evidence in this record which might cause 
me to suspect that the respondent knew, or that it had reason to be- 
lieve, that the competitor’s lower price which it was meeting was or 
might have been unlawful. With regard to Citrm-Kolb Oil Com- 
pany, Stikeman Oil Company and Wayne Oil Company, wherein all 
that the respondent did was to retain its pricing policy which was in 
effect prior to the enactment of the Robinson-Patman Act, I am sat- 
isfied that there, too, the respondent did not know, or did not have 
reason to believe, that it was retaining its pricing policy against a 
price or practice which was or might have been unlawful. All in all, 
the record convinces me that the respondent—in meeting some com- 
petitor’s prices—and in refusing to meet the prices of others—acted as 
a reasonable prudent person would have acted under the circum- 
stances. 

I cannot leave this subject without emphasizing the fact that— 
independently—both the Commission’s Trial Examiner and the United 
States Court of Appeals for the Seventh Circuit. found that the re- 
spondent’s lower prices were made in good faith to meet competition. 

1. The Trial Examiner who presided at all of the hearings in this 
matter and who—first hand—heard all of the evidence and observed 
all of the witnesses, asked the following question in «943 in his Report 
to the Commission : 

“Were the differentials in price accorded the four dealers, recog- 
nized by respondent as jobbers, made in good faith to meet equally low 
prices of competitors, or the services or facilities furnished by com- 
petitors?” 


and answered it in the same Report as follows: 


“Conclusion of Fact: 

The differentials on its branded gasolines respondent granted Ned’s 
Auto Supply Company, at all times subsequent to March 7, 1938, and 
Stikeman Oil Company, Citrin-Kolb Oil Company, and the Wayne 
Company, at all times subsequent to June 19, 1936, were granted to 
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meet equally low prices offered by competitors on branded gasolines of 
comparable grade and quality.” 

2. The United States Court of Appeals for the Seventh Circuit— 
in spite of the fact that it ordered enforcement of the modified order 
of the Commission against the respondent, stated in its opinion in 1949 
as follows: 

“There is substantial evidence in the record, and we think it may 
be assumed to be conclusive, to the effect that the petitioners made its 
low price to Ned’s, Citrin, Wayne, and Stikeman in good faith to meet 
the lower price of a competitor.” 

* * %* %* * * * 

“Now as to the contention that the discriminatory prices here com- 
plained of were made in good faith to meet a lower price of a com- 
petitor. While the Commission made no finding on this point, it as- 
sumed its existence but held, contrary to the petitioner’s contention, 
that this was not a defense.” 

* % % * * * x 

“The showing made here by the petitioner that it made the lower 
price in good faith to meet competition, we assume, as the Commis- 
sion apparently did, was made out.” 


Vv. CONCLUSION 

Contrary to the conclusion of the majority of the Commission, the 
finding in this matter should be: 

“The respondent’s price reduction was made in good faith to meet 
a lawful equally low price of a competitor.” 

Relying upon such a finding, the complaint herein against the 
respondent should be dismissed. 


Lee SS 
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LEO LICHTENSTEIN ET AL. TRADING AS HARLICH 


MANUFACTURING COMPANY AND LOOMIS MANUFAC- 
TURING COMPANY 


Mopirrep CrEAsE AND Desist ORDER 
Docket 4879. Modified order, Jan. 16, 1958 


Modified order eliminating the words ‘or may be used” from the Commission’s 
original order, issued on June 30, 1950, 46 F. T. C. 984, in accordance with 
the decision and decree of the Court of Appeals, Ninth Circuit, February 
5, 1952, in Leo Lichtenstein et al. v. Federal Trade Commission, 194 F. (2d) 
607 ; and in other respects affirming the Commission’s order— 

Requiring respondents to cease and desist from selling or distributing in com- 
merce, punchboards, etc., and in connection with the offer, ete., of cigarette 
chests or other articles of merchandise; and to cease and desist from supply- 
ing to others, punechboards, etec., for use in the Sale, etc., of merchandise 
to the public, as in said order in detail below set out. 


Before Mr. John W. Addison and Mr. James A. Purcell, hearing 
examiners. 

Mr.J.W. Brookfield, Jr. for the Commission. 

Mr. George M. Glassgold and Mr. James A. Murray, Jr., of Wash- 
ington, D. C., for respondents. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, the respondents’ 
answer thereto, testimony and other evidence in support of and in 
opposition to the allegations of the amended complaint introduced 
before a hearing examiner of the Commission theretofore duly desig- 
nated by it, the hearing examiner’s recommended decision, and briefs 
and oral argument of counsel, and the Commission having made its 
findings as to the facts and its conclusion that the respondents have 
violated the provisions of the Federal Trade Commission Act and 
having issued its order to cease and desist on June 30, 1950; and 

Respondents having filed in the United States Court of Appeals 
for the Ninth Circuit their petition to review and set aside the order 
to cease and desist issued herein, and that Court having heard the 
matter on briefs and oral argument and fully considered the matter, 
and having, thereafter, on February 5, 1952, entered its final decree 
modifying and affirming, as modified, the aforesaid order to cease and 
desist pursuant to its opinion announced on that same date; and 
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Respondents’ petition to the Supreme Court of the United States 
for writ of certiorari to the United States Court of Appeals for the 
Ninth Circuit being denied on October 13, 1952, and their petition 
for rehearing also being denied by said Court; and 

Thereafter, the Commission having reconsidered the matter, and 
being of the opinion that its order to cease and desist herein should 
be modified to conform with the decree of said Court of Appeals: 

It is ordered, That the respondents, Leo Lichtenstein, Libbie Lich- 

tenstein, and Byron J. Lichtenstein, individually and trading as Har- 
lich Manufacturing Company and as Loomis Manufacturing Com- 
pany, or trading under any other name or trade designation, and 
said respondents’ agents, representatives and employees, directly or 
through any corporate or other device, do forthwith cease and desist 
from: 
Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, punch boards, push cards, or other 
lottery devices, which are to be used in the sale or distribution of mer- 
chandise to the public by means of a game of chance, gift enterprise, or 
lottery scheme. 

It is further ordered, That said respondents and their agents, repre- 
sentatives and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, of cigarette chests or boxes, or other articles of merchandise, do 
forthwith cease and desist from: 

1. Supplying to or placing in the hands of others punch boards, push 
cards, or other lottery devices, either with assortments of cigarette 
chests or boxes or other merchandise, or separately, which said punch 
boards, push cards, or other lottery devices, are to be used, or may be 
used, in selling or distributing such cigarette chests or boxes or other 
merchandise to the public. 

2. Selling or distributing cigarette chests or boxes, or other articles 
of merchandise, so packed or assembled that sales thereof to the public 
are to be made or, due to the manner in which such merchandise is 
packed or assembled at the time it is sold by the respondents, may be 
made by means of a game of chance, gift enterprise, or lottery scheme. 

8. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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WESTERN GRAIN COMPANY 


| COMPLAINT, SETTLEMENT, FINDINGS, AND ORDERS IN REGARD TO THB 
E ALLEGED VIOLATION OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS 
APPROVED OCT. 15, 1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 6039. Complaint, Sept. 4, 1952—Decision, Jan. 27, 1953 


Where a corporation constituting the second largest miller of corn meals in the 
United States and the largest in the South, engaged in milling corn into 
various products, including corn meal, grits, corn flour, and hominy feeds 
for animals, and in manufacturing approximately twenty-five varieties of 
commercial feeds for animals, and in the competitive interstate sale of its 
said products to large retail grocers and chains for resale to consumers, 
and to wholesale grocers generally, who resold to the remaining larger 
number of smaller retail grocers, and each of whom included among com- 
mon customers a substantial number of such retailers— 

Without following any systematic ratio of price discrimination, discriminated 
in price between its purchasers, many of whom were competitively engaged 
in the resale of its products with other customers who purchased the same 
from it and were not so favored, within the various trading areas in which 
said favored customers were engaged in business; 

Effect of which discriminatory pricing practices might be substantially to lessen 
competition and tend to create a monopoly in the lines of commerce in which 
it and its purchasers were engaged, and to injure, destroy or prevent com- 
petition with it or with its purchasers who received the benefits of such 
discrimination : 

Held, That such acts and practices, under the circumstances set forth, consti- 
tuted violation of Section 2 (a) of the Clayton Act, as amended. 


Before Ur. William L. Pack, hearing examiner. 

Mr. James I. Rooney, Mr. James S. Kelaher and Mr. Brockman 
Horne for the Commission. 

Mr. Raoul Berger, of Washington, D. C., and Mr. J. P. Mudd, of 
Birmingham, Ala., for respondent. 


CoMPLAINT 


The Federal Trade Commission having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, has violated and is now violat- 
ing the provisions of subsection (a) of section 2 of the Clayton Act, as 
amended by the Robinson-Patman Act (U.S. C. Title 15, Section 138), 
hereby issues its complaint against the said respondent, stating its 
charges as follows: 
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ParacrarH 1. Respondent Western Grain Company, hereinafter 

referred to as Western, is a corporation organized, existing and doing 
business under and by virtue of the laws of the State of Alabama. Its 
principal office and place of business is located at 1700 Tenth Avenue 
North, Birmingham, Alabama. 
. Par. 2. Western is the second largest miller of corn meal in the 
United States, and is the largest in that area generally known as the 
South, its corn mill, located at Birmingham, Alabama, having a daily 
capacity of between 8,000 and 10,000 bushels of corn. Western is now, 
and continuously for many years last past has been, engaged in the 
business of milling corn into various products including corn meal, 
grits, corn flour, and hominy feed for animals, and in manufacturing 
from grain, grain products, and other products approximately 25 
‘varieties of commercial (or mixed) feeds for animals; and of offering 
to sell and selling such products to purchasers located in that portion 
of the United States generally lying south of the States of Kentucky 
and Virginia and east of the Mississippi River, but including Louis- 
jana, for use, consumption and resale within the United States. 

In the course and conduct of said business, Western causes said 
products to be transported from its milling and manufacturing plants 
te said purchasers in a continuous current of commerce, as “commerce” 
‘is defined in the Clayton Act. 

Par. 3. Western offers to sell and sells its products to large retail 
grocers (including chain store organizations) for resale to consumers 
for home consumption, and to wholesale grocers generally for resale to 
the remaining larger number of smaller retail grocers for like resale 
and consumption. Each of substantially all of such wholesale grocers 
resells or offers to resell the products purchased by it to a substantial 
number of the same retail grocers as one or more of the other of such 
wholesale grocers. 

In the course and conduct of its business as aforesaid, Western is 
now, and during the times herein mentioned, has been in substantial 
competition with other corporations and firms engaged in the busi- 
ness of selling grain products. 

Par. 4. In the course and conduct of its business as aforesaid, 
Western, in the five years last past, has been and now is discriminating 
in price between different purchasers of its products of like grade and 
quality by selling said products to some of its purchasers at substan- 
tially higher prices than it sells said products to others of its pur-_ 
chasers. 

Western follows no systematic ratio of price discrimination be- 
tween its purchasers. Typical of the discriminations are those re- 
sulting from the sale of corn meal, which is one of Western’s major 
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products. For example, purchasers located in the State of Alabama 
are charged substantially higher prices for corn meal than purchasers 
located in the States of Mississippi and Tennessee, who are charged 
varying lower prices; and some purchasers located within the State 
of Mississippi are charged substantially higher prices than other pur- 
chasers located in said State. 

For purposes of illustration, there are set out below prices on Jim 
Dandy corn meal, basis 100-pound sacks, charged purchasers located 
in the designated towns and cities during various periods in 1950: 


* Tuscaloosa,| Columbus, | Memphis 
Period Ala. Miss. ” Tenn. ; 
ANP ES USSD I se Si a eee $4, 73 $3.80) |e seekseeee es 
INFOS, SOU LO f= a a a ee eee 603e|. 2a es $4.10 
PMMEMNG IE Ot ose: gu So obs 6h ne aca: aseseyy | hha pep as—h ee taee 5, 53 Co oe 
INGER ORES oy oT HAY eels Sue eo sc een ee A te oe a mL 6.138 5. 3214)--------_- ne 
SD MSS G0 ty Ut ee ee ee ee oe ie oe eee 6. 05 5.5714 5. 20 
Se Ot G2 O Che Ouran ss See a ee ee ee Sn ee ee ee 6.45 4.57446 5.10 
Meridian Forest 
PEO. Miss. ” Miss.” 
2 EER MEAT 2S a SS SS ee et pe ee eae eee $6. 80 $6. 20 
JACEE TROIS Oy el 9 a ae og ap ope ed pe tea near pp ae ee 6. 05 5.324% 
Dey Ae 1 Dyer eh Oe AES RS ORE 308s BRE ee ee eee eee ts | Be ee eee ee ae 5,15 4.32% 


Many of the favored customers receiving the benefits of the afore- 
said discriminations in price are competitively engaged in the resale 
of said products with other customers who purchase said products 
from respondent and who are not so favored, within the various trad- 
ing areas in which said favored customers are engaged in business. 

Par. 5. The effect of said discriminatory pricing practices as above 
alleged may be substantially to lessen competition and tend to create 
a monopoly in the lines of commerce in which respondent Western and 
its purchasers are engaged; to injure, destroy or prevent competi- 
tion with respondent Western or with its purchasers who receive the 
benefits of such discriminations. 

Par. 6. The foregoing alleged acts and practices of respondent 
Western, as set forth herein, constitute violations of subsection (a) of 
section 2 of the Clayton Act, as amended by the Robinson-Patman 
Act, approved June 19, 1936 (U.S. C. Title 15, Section 13). 


CONSENT SETTLEMENT + 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on January, 27, 1953, and ordered entered 
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lies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by an Act of Congress approved June 19, 1936, 
(the Robinson-Patman Act), the Federal Trade Commission on Sep- 
tember 4, 1952, issued and subsequently served its complaint on the 
respondent named in the caption hereof, charging it with violation 
of subsection (a) of Section 2 of said Clayton Act as amended. 

The respondent, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purposes of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of answer to said complaint, 
hereby: 

_ 1. Admits all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondent, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrains from admitting or de- 
nying that it has engaged in any of the acts or practices stated therein 
to be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondent consents may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Western Grain Company, hereinafter 
referred to as Western, is a corporation organized, existing and doing 
business under and by virtue of the laws of the State of Alabama. Its 
principal office and place of business is located at 1700 Tenth Avenue 
North, Birmingham, Alabama. 

Par. 2. (a) Western is the second largest miller of corn meal in the ~ 
United States, and is the largest in that area generally known as the 


of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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South, its corn mill, located at Birmingham, Alabama, having a daily 
capacity of between 8,000 and 10,000 bushels of corn. Western is now, 
and continuously for many years last past has been, engaged in the 
business of milling corn into various products including corn meal, 
grits, corn flour, and hominy feed for animals, and in manufacturing 
from grain, grain products, and other products approximately 25 
varieties of commercial (or mixed) feeds for animals; and of offering 
to sell and selling such products to purchasers located in that portion 
of the United States generally lying south of the States of Kentucky 
and Virginia and east of the Mississippi River, but including Louisi- 
ana, for use, consumption and resale within the United States. 

(6) In the course and conduct of said business, Western causes 
said products to be transported from its milling and manufacturing 
plants to said purchasers in a continuous current of commerce, as 
“commerce” is defined in the Clayton Act. 

Par. 3. (@) Western offers to sell and sells its product to large 
retail grocers (including chain store organizations) for resale to con- 
sumers for home consumption, and to wholesale grocers generally for 
resale to the remaining larger number of smaller retail grocers for 
like resale and consumption. Each of substantially all of such whole- 
sale grocers resells or offers to resell the products purchased by it to 
a substantial number of the same retail grocers as one or more of the 
other of such wholesale grocers. 

(6) In the course and conduct of its business as aforesaid, Western 
is now, and during the times herein mentioned, has been in substan- 
tial competition with other corporations and firms engaged in the 
business of selling grain products. 

Par. 4. (a) In the course and conduct of its business as aforesaid, 
Western, in the five years last past, has been and now is discriminat- 
ing in price between different purchasers of its products of like 
grade and quality by selling said products to some of its purchasers 
at substantially higher prices than it sells said products to others of 
it purchasers. 

(6) Western follows no systematic ratio of price discrimination 
between its purchasers. Typical of the discriminations are those re- 
sulting from the sale of corn meal, which is one of Western’s major 
products. For example, purchasers located in the State of Alabama 
are charged substantially higher prices for corn meal than purchasers 
located in the States of Mississippi and Tennessee, who are charged 
varying lower prices; and some purchasers located within the State 
of Mississippi are charged substantially higher prices than other pur- 
chasers located in said State. 
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(c) For purposes of illustration, there are set out below prices on 
Jim Dandy corn meal, basis 100# sacks, charged purchasers located 
in the designated towns and cities during various periods in 1950: 


Tuscaloosa,| Columbus, | Memphis 
Pevtog Ala. Miss. "| Tenn. ” 
ApreleADia Tl Sons sect st Sore oy sesamiae a a senna fp ae ee ee $4. 73 $3. 80 5.2 2 oe 
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SATig 1O-So pte Se co es cant oe oases eer sn ae ees aes cee soe eee eaee 6.13 Booval ee tee 
Septs 02 S0D(lor 2 gen ane See ar eee ea ee ee a 6.05 5.574% 5.20. 
Sept 16-OCtl Gs se can Ae seas aes natn pense nan an age esa ores 6.45 4.574% 5.10 
Meridian, Forest 
Period Miss. Miss. 
July te July 20. a SS SS eee $6. 80 $6. 20 
Eat EG 0 al PA ee rae ee ae ee eet ee See 6.05 5.32% 
DG: 2ie Dee) SL ee ak aa Seeks Se ke eae ae = De ees ae ee ae ee 5.15 4.3248 


(d) Many of the favored customers receiving the benefits of the 
aforesaid discriminations in price are competitively engaged in the 
resale of said products with other customers who purchase said prod- 
ucts from respondent and who are not so favored, within the various 
trading areas in which said favored customers are engaged in business. 

Par. 5. The effect of said discriminatory pricing practices as above 
set out may be substantially to lessen competition and tend to create 
a monopoly in the lines of commerce in which respondent Western 
and its purchasers are engaged; or to injure, destroy or prevent com- 
petition with respondent Western or with its purchasers who receive 
the benefits of such discriminations. 


CONCLUSION 


The foregoing acts and practices of respondents constitute viola- 
tions of subsection (a) of Section 2 of an Act of Congress entitled “An 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (the 
Clayton Act), as amended by an Act of Congress approved June 19, 
1936 (The Robinson-Patman Act). 


ORDER TO CEASE AND DESIST 


This proceeding having been disposed of by the consent settlement 
procedure as set out in Rule V of the Commission’s Rules of Practice, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of sub- 
section (a) of Section 2 of the Clayton Act, as amended, 
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It is ordered, That respondent, Western Grain Company, a corpora- 
tion, and its officers, representatives, agents, and employees, in, or in 
connection with, the sale of grain products in commerce, as “com- 
merce” is defined in the Clayton Act, do forthwith cease and desist 
from differentiating directly or indirectly in prices, terms or condi- 
tions of sale: 

(1) By selling such products of like grade and quality to any pur- 
chaser at a higher price or on less favorable terms than those granted 
any other purchaser who in fact competes with said purchaser pay- 
ing the higher price or receiving less favorable terms, in the resale 
and distribution of said products; 

(2) By selling such products of like grade and quality to any pur- 
chaser at a higher price or on less favorable terms than to any other 
purchaser when selling to the latter in competition with any other 
- seller. ; 

It is further ordered, That the respondent shall, within sixty (60) 
days after the service upon it of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which it has complied with this order. 

WestrerRN Grain CoMPpANY 
By B. McCauu 

Title, President 

Date, 12/10/52 

The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 27th day 
of January, 1953. 


260133—55——66 
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In THE MArrTer OF 


THE BROWN-CELL LABORATORIES, INC. ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5791. Complaint, June 28, 1950—Decision, Jan. 29, 19538 


Where a corporation and five officers and directors thereof, engaged in the manu- 
faeture and interstate sale, lease, and distribution of their “Brown-Cell 
Matrix Disc” for use for plants and soil, made by combining two parts sand 
and one part cement with water containing a culture of organisms, which 
were to be immersed in from five to ten gallons of water for 24 hours or 
longer and the water then used as below set forth; in advertising their 
product through postcards, leaflets, circulars, mimeographed brochures, lease 
forms, labels and other media, including reproductions of statements of 
users— 

(a) Falsely represented that they employed agricultural experts to make re- 
commendations for the use thereof ; 

(b) Falsely represented that their said product used as directed was a soil 
and plant conditioner which produced organic matter useful to plants and 
soil, combatted poisons in the soil, and contributed to every need of plant 
life ; 

(c) Falsely represented that soaking seeds before planting in the water thus 
produced would increase crop production ; 

(d@) Falsely represented that the product purified water and kept it free from 
all impurities ; 

(e) Falsely represented that it eliminated weeds, destroyed all plant parasites, 
and eliminated the necessity for the use of insect sprays; 

(f) Falsely represented that it was a soil fertilizer which resulted in better 
quality and higher yield in crops, flowers, trees, and fruits; and 

(g) Falsely represented that it was of value in insuring healthy chickens, in- 
creasing the weight of chickens and ducks, reducing mortality of young 
chickens and ducks, and would substantially increase egg production ; 

With effect of misleading a substantial portion of the purchasing public into 
the erroneous belief that such representations were true and with tendency 
and capacity so to do, and thereby induce its purchase or lease of their said 
product: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


As respects the charges of the complaint that respondents also misrepresented 


that they owned, operated, and controlled a laboratory containing substan-- 


tial equipment and apparatus for use in the study, experimentation and 
production by scientists and technicians employed for such purposes, and 
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that the president of respondent corporation was a scientist and director 
of an established research organization and laboratory: the Commission 
was of the opinion and found that such allegations were not sustained by 
the evidence. 


Before Mr. John W. Addison and Mr. J, Earl Cox, hearing 
examiners, 

Mr. George M. Martin for the Commission. 

Mr, Allan M. Hale, of Middleboro, Mass., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that the Brown-Cell Labo- 
ratories, Inc., a corporation and John C. Brown and George Macauley, 
individually and as officers and directors of The Brown-Cell Labora- 
tories, Inc., and Wiliam A. Dunham, Peter Pascale and Nathaniel 
A. Sampson, individually and as directors of The Brown-Cell Labora- 
tories, Inc., hereinafter referred to as respondents, have violated the 
provisions of said Act and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as fol- 
lows: 

Paracraru 1. The Brown-Cell Laboratories, Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Massachusetts with its principal office and place of 
business at Route 28, Wareham Street, Middleboro, Massachusetts. 
Respondent John C. Brown is president and director of the respond- 
ent corporation with his office and principal place of business located 
at Route 28, Wareham Street, Middleboro, Massachusetts; respond- 
ent. George Macauley is the treasurer and a director of the respond- 
ent corporation with his residence at 77 Grove Street, Lonsdale, Rhode 
Island; respondents William A. Dunham, Peter Pascale, and Na- 
thaniel A. Sampson, are directors of the respondent corporation with 
their residences at 32 Oak Street, Middleboro, Massachusetts, 396 
River Road, Lonsdale, Rhode Island, and Main Street, Lakefield, 
Massachusetts, respectively. 

In the course and conduct of the affairs of the corporate respondent 
the individual respondents in their respective individual and official 
capacities have dominated, directed and controlled and now dominate, 
direct and control the policies, affairs and activities of the aforesaid 
corporate respondent as hereinafter set forth. 

Par. 2. Respondents are now, and for more than one year last past 
have been, engaged in the manufacture and distribution for sale and 


992 .| FEDERAL TRADE COMMISSION DECISIONS 
Complaint 49 F.T.C. 


lease of cement discs sold under the registered trade-mark “Brown- 
Cell Matrix.” | . 

The respondents cause and have caused their said cement discs when 
sold or leased to be shipped from their place of business located in the 
State of Massachusetts to purchasers thereof located in various other 
States of the United States and in the District of Columbia. Respond- 
ents maintain, and at all times mentioned herein have maintained, 
a course of trade in their said cement discs, in commerce, among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 8. In the course and conduct of their said business and for the 
purpose of inducing the purchase of their said cement discs in com- 
merce as aforesaid, respondents have made, and are now making, 
numerous statements and representations concerning their said cement 
discs through the medium of post cards, labels, mimeographed bro- 
chures, circulars, and other advertismg media. Among and typical 
of the statements and representations contained in such advertising 
matter are the following: 


A natural soil and plant conditioner is incorporated in the BROWN-CELL 
MATRIX. THE BROWN-CELL MATRIX when submerged in water in accord- 
ance with the directions on wrapper produces organic matter which is useful 
to plant and soil. 

The Brown-Cell combats poison in the soil. 

—The Brown-Cell Matrix— 
Quality—Stability—Quantity 
How do we know? The plant says so. 

The Brown-Cell will stabilize the soil, the plant and the tree. Our experi- 
ments have proved that the Brown-Cell Matrix produces quality, quantity and 
real stability. It has everything vegetation needs. 

It is well to treat seeds of the cover crop by soaking them in the Brown-Cell 
Matrix water for about an hour before planting. 

—Water— 

The Brown-Cell is a natural water purifier. Absolutely pure water, which 
is free from all bad bacteria, is practically an unknown item. The Brown-Cell 
Matrix, however, can purify water and tend to keep it free from all impurities. 

Because of the efficacious manner with which the Brown-Cell produces the 
correct kind of organic matter, it is a necessity for your plants and soil. 

THH BROWN-CELL LABORATORIDS, INC. 
Natural Sciences, 
Wareham Street Route 28, 
Middleboro, Massachusetts, U. S. A. 

I am glad to report that the Brown-Cell seems to eliminate the weeds grad- 
ually through the cover crop. 

No sprays or poisonous concoctions have been used in the past two years on 
the plants in my laboratory test plots. My plants are free from all kinds of 
parasites. The parasites cannot attack a strong plant. These poisonous agents 
are not necessary anymore. : ! 


THE BROWN-CELL LABORATORIES, INC. ET AL. 993 


990 Complaint 


The purpose of the Brown-Cell Matrices is to help our good farmers in raising 
better crops and better animals for better living through natural sciences. 

Any farmer can obtain the Brown-Cell Matrices by contacting the Brown-Cell 
Laboratories, Inc., at Wareham Street, Route 28, Middleboro, Massachusetts, 
U. S. A. We are an organized corporation registered under the laws of the 
State of Massachusetts. We have experts that will inspect farms at no expense 
to the farmer and make recommendations of how to install the Brown-Cell 
Matrices on their farms in order for the farmers to produce these new kinds 
of plants and foods free from the sprays and poisonous substances. 

In conclusion, the Brown-Cell according to my past experiments produces bet- 
ter plants and better foods for better living through natural sciences, 


John C. Brown, Discoverer of the 
Brown-Cell and Director of the 
Brown-Cell Laboratories, Inc., 

Route 28, Wareham Street, 
Middleboro, Mass. U.S. A. 


Lloyd EK. Banks 
225 Everett Street 


Middleboro, Mass., Oct. 10, 1949. 


Mr. John C. Brown, 
Middleboro, Mass. 

As I was the first poultry raiser in this vicinity to try out the matrix water 
on my fowl, I owe it to you to let you know the results I experienced. 

I will say that it was with some doubtful thoughts about this at first that I 
started trying it out for my flock of birds. However, as it was pictured to me 
in such glowing terms that I wanted to know the proof of it for myself and 
satisfaction. 

For the past year, or to be more exact, 15 months ago, I used the Brown-Cell 
matrix water in my poultry house, having 5,000 birds in my entire flock. 

The matrix blocks were put in a wooden barrel of water, my houses are 
equipped with automatic watering pans for the hens to drink from. One thing 
I noticed that my fowl looked much improved, the birds were really good to look 
at—you know a poultry raiser can tell by looks the condition of the bird, whether 
they are laying or not. Well, my production increased, the egg shells were hard, 
not soft, as is the case many times. 

* * * After some three weeks the difference was so great that I was alarmed 
because the chicks on the common water were so small and sickly looking in 
comparison with the matrix watered ones that I immediately installed matrices 
in all the drinking pans. The results proved very satisfactory. 

My egg production increased substantially, especially on old fowl. 

N. M. Sampson, 
Middleboro, Mass. 
; Novemper 17, 1949. 
The Brown-Cell Laboratories, 
Middleboro, Mass. 
Dear Sirs: 

You might be interested in some of the results I have observed by using the 
Brown-Cell Matrices on my farm since May 1948. 

* * * * * * x 
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This year my production has been the highest on record having marketed 
15,000 ducks from 175 breeders. 

Mortality in young ducks was only 1 percent also I marketed them at eight 
and one half weeks which is a week earlier than usual. 

Par. 4. By and through the use of the foregoing statements and 
representations and others of the same import not specifically herein 
set forth respondents represented— 

1. that their Brown-Cell Matrix is a soil and plant conditioner ; 

2. that their Brown-Cell Matrix, when used as directed, produces 
organic matter which is useful to plants and soil; 

3. that Brown-Cell Matrix combats poisons in the soil ; 

4. that the Brown-Cell Matrix contributes to every need of plant 
life; 

5. that crop production will be increased by soaking seed in Brown- 
Cell Matrix water ; 

6. that its use will purify water and thereafter keep it free from all 
impurities ; 

7. that the Brown-Cell Matrix eliminates weeds; 

8. that the use of the Brown-Cell Matrix oe all plant para- 
sites and eliminates the necessity for the use of insect sprays; 

9. that the Brown-Cell Matrix is a soil fertilizer and its use results 
in better quality and higher yield in crops, flowers, trees and fruits; 

10. that respondents own, operate and control a laboratory con- 
taining substantial equipment and apparatus for use in studying, ex- 
perimentation and production by scientists or technicians employed 
for such purposes; 

11. that respondents employ agricultural experts to make recom- 
mendations for the use of Brown-Cell Matrix; 

12. that John C. Brown is a scientist and director of an established 
research organization and laboratory ; and 

13. that the Brown-Cell Matrix is of value in insuring healthy 
chickens, increasing the weight of chickens and ducks, reducing the 
mortality rate of young ducks and chicks and substantially increases 
egg production. 

Par. 5. The aforesaid representations and statements are grossly 
exaggerated, false and misleading. In truth and in fact— 

1. the Browne Cell Matrix is not a plant and soil conditioner; 

2. no matter how used the Brown-Cell Matrix does not produce 
organic matter which is useful to plants and soil; 

3. the Brown-Cell Matrix has no effect upon poisons in the soil; 

4. the Brown-Cell Matrix does not contribute to any need of plant 
life ; 
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_ 5. the soaking of seed in Brown-Cell Matrix water will have no 
beneficial effect of any nature; 

6. the Brown-Cell Matrix will not purify water, nor keep pure 
water free from impurities; 

7. the use of the Brown-Cell Matrix does not eliminate or have any 
effect upon weeds; 

8. the use of the Brown-Cell Matrix does not destroy any kind of 
plant parasites and does not render it unnecessary to use insect sprays 
to insure vigorous plant life when the necessity for insect sprays 
exists; 

9. the Brown-Cell Matrix is not a soil fertilizer and its use will not 
be beneficial in any particular to crops of any nature or to flowers, 
trees or fruit; 

10. respondents do not own, operate or control a laboratory contain- 
ing substantial equipment and apparatus for use in studying, experi- 
mentation and production and do not employ scientists or technicians 
for the purpose of experimentation, conduct of research and produc- 
tion in connection with the Brown-Cell Matrix. 

11. the respondents do not employ trained agricultural scientists 
and experts in connection with their business ; 

12. respondent John C. Brown is not a scientist nor the director 
of an established research organization or laboratory ; 

13. the Brown-Cell Matrix is not of value in insuring healthy chicks, 
increasing the weight of chickens and ducks, reducing the mortality 
rate of young ducks and chicks, and in increasing egg production. 

Par. 6. The use by the respondents of said false and misleading 
statements and representations in connection with the sale of their 
aforesaid cement discs had the tendency and capacity to mislead and 
deceive purchasers and prospective purchasers of the respondents’ said 
cement discs into the erroneous and mistaken belief that such state- 
ments and representations are true and because of such erroneous and 
mistaken belief to purchase substantial quantities of respondents’ said 
cement discs. 

Par. 7. The aforesaid acts and practices of respondents as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on June 28, 1950, issued and subsequently 
served its complaint in this proceeding upon respondent The Brown- 
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Cell Laboratories, Inc., a corporation, upon respondents John C. 
Brown and George Macauley, individually and as officers and directors 
of said corporation, and upon respondents Willard A. Dunham (erro- 
neously named in the complaint as William A. Dunham), Peter 
Pascale, and Nathaniel M. Sampson (erroneously named in the com- 
plaint as Nathaniel A. Sampson), individually and as directors of 
said corporation, charging them with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
Act. After the issuance of said complaint and the filing of respond- 
ents’ answer thereto, hearings were held at which testimony and other 
evidence in support of and in opposition to the allegations of the com- 
plaint were introduced before a hearing examiner of the Commission 
theretofore duly designated by it and said testimony and other evi- 
dence were duly recorded and filed in the office of the commission. 
Thereafter, this proceeding regularly came on for final considera- 
tion by a substituted hearing examiner (the former hearing examiner 
having become unavailable to the Commission because of his retire- 
ment from the Government service) upon the complaint, answer 
thereto, testimony and other evidence, and proposed findings and con- 
clusions presented by counsel; and said substituted hearing examiner, 
on November 30, 1951, filed his initial decision. 

Within the time permitted by the Commission’s Rules of Practice 
counsel supporting the complaint filed an appeal from said initial 
decision on the grounds that the order therein is broader in scope than 
is legally justified. Said appeal was not opposed and oral argument 
thereon was not requested. Thereafter, this matter regularly came 
on for final consideration by the Commission upon said appeal and 
the record herein, and the Commission, being of the opinion that said 
appeal should be granted and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
the following findings as to the facts, conclusion drawn therefrom, 
and order, the same to be in lieu of the initial decision of the hearing 
examiner. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent The Brown-Cell Laboratories, Inc., is a 
corporation organized and existing under and by virtue of the laws of 
the State of Massachusetts, with its principal office and place of busi- 
ness at Route 28, Wareham Street, Middleboro, Massachusetts. Re- — 
spondent John C, Brown is president and director of said corporation 
and resides at 92 Miller Street, Rock Village, Middleboro, Massa- 
chusetts; respondent George Macauley is the treasurer and a director 
of said corporation, with his residence at 77 Grove Street, Lonsdale, 
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Rhode Island; respondents Willard A. Dunham (erroneously named 
in the complaint as William A. Dunham), Peter Pascale, and Nath- 
aniel M. Sampson (erroneously named in the complaint as Nathaniel 
A. Sampson) are directors of said corporation, with their residences 
at 82 Oak Street, Middleboro, Massachusetts, 396 River Road, Lons- 
dale, Rhode Island, and Lakefield, Massachusetts, respectively. These 
individual respondents, in their individual and official capacities, di- 
rect and control, and have directed and controlled at all times here- 
inafter mentioned, the business policies and activities of respondent 
corporation, including the acts and practices hereinafter set out. 

Par. 2. The respondents are now, and for more than two years last 
past have been, engaged in the business of manufacturing and dis- 
tributing for sale and lease “Brown-Cell Matrix” discs which are made 
by combining two parts sand and one part cement with water contain- 
ing a culture of organisms.~ The directions furnished by the respond- 
ents relating to the use of these discs provide that each Brown-Cell 
Matrix disc is to be immersed in from 5 to 10 gallons of water for 
24 hours or longer and the water then used for the purposes herein- 
after set forth. The respondents cause and have caused these discs, 
when sold or leased, to be transported from their place of business in 
Massachusetts to purchasers or lessees thereof located in various States 
of the United States other than the State of Massachusetts, and main- 
tain, and have maintained at all times mentioned herein, a course of 
trade in said product, in commerce, among and between the various 
States of the United States. 

Par. 3. In the course and conduct of their said business and for the 
purpose of inducing the purchase of their said Brown-Cell Matrix 
disc in commerce, as aforesaid, respondents have made, and are now 
making, numerous statements and representations concerning said 
product, through the media of post cards, leaflets, circulars, mimeo- 
graphed brochures, lease forms, labels, and other media. Among and 
typical of the statements and representations contained in such adver- 
tising matter are the following: 

A natural soil and plant conditioner is incorporated in the BROWN-CELL 
MATRIX. THE BROWN-CELL MATRIX when submerged in water in ac- 
cordance with the directions on wrapper produces organic matter which is useful 
to plant and Soil. 

The Brown-Cell combats poison in the soil. 

The Brown-Cell should be put into the earth instead of fertilizer. The natural 
action of the Brown-Cell combined with the worm cells, work together in the 
soil to invigorate the ground, 


This 314/114 inch matrix, when submerged in 5 to 10 gallons of water, will, 
after 24 hours, produce organic matter, which is a real help to plants and Soil. 
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—The Brown-Cell Matrix— 
Quality—Stability—Quantity 
How do we know? The plant says so. 


The Brown-Cell will stabilize the soil, the plant and the tree. Our experi- 
ments have proved that the Brown-Cell matrix produces quality, quantity and 
real stability. It has everything vegetation needs. 

In its present advanced state, the cell will aid greatly in the raising of an 
entirely new quality of food, in the way of nutrition. 

* *k * 


The Brown-Cell-Matrix contains organic cells and minerals. A farmer by 
using this matrix water reconditions his soil in nature’s own way. 

It is well to treat the seeds of the cover crop by soaking them in the Brown- 
Cell matrix water for about an hour before planting. 

When the seeds of the cover crop have been treated with the Matrix water, 
the first step toward a bumper crop has been taken. 


—Water— 


The Brown-Cell is a natural water purifier. Absolutely pure water, which is 
free from all bad bacteria, is practically an unknown item. The Brown-Cell 
Matrix, however, can purify water and tend to keep it free from all impurities. 

Because of the efficacious manner with which The Brown-Cell produces the 
correct kind of organic matter, it is a necessity for your plants and soil. 


THE BROWN-CELL LABORATORIDS, INC. 

Natural Sciences, 

Wareham Street, Route 28, 

Middleboro, Massachusetts, U.S. A. 

I am glad to report that the Brown-Cell seems to eliminate the weeds grad- 
ually through the cover crop. 

No sprays or poisonous concoctions have been used in the past two years on 
the plants in my laboratory test plots. My plants are free from all kinds of 
parasites. The parasites cannot attack a strong plant. These poisonous agents 
are not necessary anymore. 

The purpose of the Brown-Cell Matrices is to help our good farmers in raising 
better crops and better animals for better living through natural sciences. * * * 
The Brown-Cell helps greatly in eliminating the parasites and weeds gradually 
after each planting through the action of light of the natural wave-length. 

Poisonous sprays which are sometimes used to combat annoying insects may 
harm the bee. On the contrary, the Brown-Cell Matrix water will help the bee, 
and the plant, but will in time, after long and constant use, eliminate harmful 
bugs. : 

Any farmer can obtain the Brown-Cell Matrices by contacting the Brown-Cell 
Laboratories, Inc., at Wareham Street, Route 28, Middleboro, Massachusetts, 
U.S.A. We are an organized corporation registered under the laws of the State 
of Massachusetts. We have experts that will inspect farms at no expense to the 
farmer and make recommendations of how to install the Brown-Cell matrices 
on their farms in order for the farmers to produce these new kinds of plants and 
foods free from the sprays and poisonous substances. 
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Lloyd E.. Banks 
225 Everett Street 
Middleboro, Mass. 
Oct. 10, 1949 
Mr. John C. Brown, 
Middleboro, Mass. 

As I was the first poultry raiser in this vicinity to try out the matrix water 
‘on my fowl, I owe it to you to let you know the results I experienced. 

I will say that it was with some doubtful thoughts about this at first that I 
‘started trying it out for my flock of birds. However, as it was pictured to me 
in such glowing terms that I wanted to know the proof of it for myself and 
satisfaction. 

For the past year, or to be more exact, 15 months ago, I used the Brown-Cell 
Matrix water in my poultry house, having 5,000 birds in my entire flock. 

The matrix blocks were put in a wooden barrel of water, my houses are equipped 
with automatic watering pans for the hens to drink from. One thing I noticed 
that my fowl looked much improved, the birds were really good to look at,—you 
know a poultry raiser can tell by looks the condition of the bird, whether they 
are laying or not. Well, my production increased, the egg shells were hard, 
not soft, as is the case many times. 

Here is a comparison that I made. I had a lot of chicks hatched at the same 
time. I took 260, put them in a pen by themselves, and the matrix water for 
their drinking pans. Then I put some 290 of the same batch in another pen 
but gave them just the ordinary faucet water. After some three weeks the 
difference was so great that I was alarmed because the chicks on the common 
water were so small and sickly looking in comparison with the matrix watered 
ones that I immediately installed matrices in all the drinking pans. The results 
proved very satisfactory. 

My egg production increased substantially, especially on old fowl.” 

N. M. SAMPSON 
Middleboro, Mass. 
November 17, 1949. 


The Brown-Cell Laboratories, 
Middleboro, Mass. 


Dear Sirs: 
You might be interested in some of the results I have observed by using the 
Brown-Cell Matrices on my farm since May 1948. 
* * * * Df * * 
This year my production has been the highest on record having marketed 


15,000 ducks from 175 breeders. 
Mortality in young ducks was only 1% also I marketed them at eight and 


one half weeks which is a week earlier than usual. 

Par. 4. By and through the use of the foregoing statements and 
representations and others of the same import but not specifically 
set out herein, respondents have represented, directly and by implica- 
tion, that respondents employ agricultural experts to make recom- 
mendations for the use of the Brown-Cell Matrix and that the Brown- 
Cell Matrix, when used as directed, (a) is a soil and plant conditioner ; 
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(b) produces organic matter which is useful to plants and soil; (c) 
combats poisons in the soil; (d) contributes to every need of plant life ; 
(e) increases crop production by soaking of the seeds before planting; 
(f) purifies water and keeps it free from all impurities; (g) eliminates 
weeds; (h) destroys all plant parasites and eliminates the necessity 
for the use of insect sprays; (i) is a soil fertilizer and results in better 
quality and higher yield in crops, flowers, trees, and fruits; (j) is of 
value in insuring healthy chickens, increasing the weight of chickens 
and ducks, reducing the mortality of young ducks and chickens, and 
will substantially increase egg production. 

Par. 5. The aforesaid representations are grossly exaggerated, false, 
and misleading. In truth and in fact, respondents do not employ agri- 
cultural experts to make recommendations for the use of the Brown- 
Cell Matrix, and the Brown-Cell Matrix, used as directed or in any 
other manner, (a) will not improve the condition of soil or plants; (b) 
will not produce organic matter which is useful to plants or soil; (c) 
will not have any effect upon poisons in the soil; (d) will not contribute 
to any need of plant life; (e) will not have any beneficial effect on crop 
production; (f) will not purify water or keep water free from impu- 
rities; (g) will not eliminate or have any effect upon weeds; (h) will 
not destroy plant parasites and will not render it unnecessary to use 
insect sprays when the necessity for insect sprays exists; (i) isnot asoil 
fertilizer and will not be beneficial in any particular to crops of any 
nature or to flowers, trees, or fruits; (j) is not of value in insuring 
healthy chickens, increasing the weight of chickens or ducks, reducing 
the mortality of young ducks or chickens, and will not increase egg 
production. 

Par. 6. The complaint herein alleges that the respondents have 
also misrepresented that they own, operate, and control a laboratory 
containing substantial equipment and apparatus for use in study, 
experimentation, and production by scientists or technicians employed 
for such purposes, and that John C. Brown is a scientist and director 
of an established research organization and laboratory. The Commis- 
sion is of the opinion, and finds, that these allegations are not sustained 
by the evidence. 

Par. 7. The use by the respondents of the foregoing false and mis- 
leading statements and representations, and others of similar nature, 
has had and now has a tendency and capacity to, and does mislead a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements and representations are 
true and induce a substantial portion of the purchasing public, because 
of such mistaken and erroneous belief, to purchase or lease respondents’ 
product. 
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The acts and practices of the respondents, as herein found, are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It ts ordered, 'That the respondent The Brown-Cell Laboratories, 
Inc., a corporation, its officers, respondents John C. Brown and George 
Macauley, individually and as officers and directors of respondent cor- 
poration, and respondents Willard A. Dunham, Peter Pascale, and 
Nathaniel M. Sampson, individually and as directors of respondent 
corporation, and said respondents’ respective agents, representatives, 
and employees, directly or through any corporate or other device, in or 
in connection with the offering for sale, sale, and distribution in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
of their cement disc known as the “Brown-Cell Matrix,” or any other 
product of substantially similar properties, whether sold under the 
same name or under any other name or names, do forthwith cease 
and desist from representing, directly or my implication: 

(1) That respondents employ agricultural experts to make recom- 
mendations for the use of the Brown-Cell Matrix. 

(2) That the Brown-Cell Matrix, used as directed, or in any other 
manner ; 

(a) isasoil or plant conditioner ; 

(6) will produce organic matter which is useful to plants or soil; 

(c) will combat poisons in the soil ; 

(d) will contribute to any need of plant life ; 

(e) will have any beneficial effect on crop production ; 

(f) will purify water or keep water free from impurities; 

(g) will eliminate weeds; 

(A) will destroy plant parasites or will eliminate the necessity for 
the use of insect sprays; 

(z) is a soil fertilizer or will result in better quality or higher yield 
in crops, flowers, trees, or fruits ; 

(7) is of value in insuring healthy chickens, increasing the weight of 
chickens or ducks, reducing the mortality of young ducks or chickens, 
or in increasing egg production. 

It is further ordered, 'That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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GETZ BROS. & CO. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLA- 
TION ‘OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 6015. Complaint, July 22, 1952—Decision, Jan. 29, 1953 


When articles of merchandise, including sewing machines, are exhibited and 
offered for sale by retailers to the purchasing public not marked or inade- 
quately marked to show their foreign origin, or if such markings are con- 
cealed, the purchasing public understands and believes them to be wholly 
of domestic origin. 


There is among the members of the purchasing public a substantial number 
who have a decided preference for products manufactured in the United 
States over those manufactured in whole or in part in foreign countries, 
including sewing machine heads. 


There is a preference among members of the purchasing public for products 
manufactured by the well and favorably known and long established con- 
cerns whose identity is connected with the word “Admiral,” and other 
prominent domestic brand or trade names. 


Where a corporation and its six officers, engaged in the competitive interstate 
sale and distribution of sewing machine heads imported from Japan, which 
their distributor and retailer purchasers incorporated in complete sewing 
machines which were sold to the purchasing public— 

(a) Failed adequately to disclose such foreign origin on their said sewing 
machine heads, upon which the word “Japan,” displayed on the back of 
the arm when imported, became concealed through the attachment of a 
motor thereto, and, where displayed on a medallion on the front of the 
arm (if not removed), was so small and indistinct as not to constitute ade- 
quate notice to the public, there being no other mark placed thereon to 
inform the public of said fact; and 

(6) Falsely represented through the use of the word “Admiral” and other 
prominent domestic names as trade or brand names for their sewing ma- 
chine heads and prominent display thereof on the front horizontal arm 
of the product and use thereof in their advertising matter, that their product 
was manufactured by or connected in some way with the well and favor- 
ably known firm or firms with which said trade or brand names had long 
been associated ; 

With effect of enhancing the belief of the public that said sewing machines were 
wholly of domestic origin, and of providing dealer-purchasers with a means 
to mislead it as to their place of origin;.and with tendency and capacity 
to lead members of the purchasing publie into the erroneous belief that 
their said product was of domestic origin and made by said well known 
firm, and thereby induce purchase thereof; whereby substantial trade in 
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| commerce was unfairly diverted to them from their competitors to its sub- 
stantial injury : 
Heid, That such acts and practices, under the circumstances set forth, con- 
stituted unfair and deceptive acts and practices in commerce, and unfair 
methods of competition therein. 


As respects respondents’ contention that no liability should attach to the in- 
dividual respondents in their individual capacities on the ground, based on 
stipulated testimony, that the acts complained of took place under the direct 
supervision of certain subordinate managerial and sales officials who were 
in charge of the corporate respondent’s sewing machine head importing 
business; that the individual respondents did not personally participate 
in the sale of the sewing machine heads; that it was only a small part of 
their overall business operations; and that they were not aware that any 
violation of law was involved until so informed by a representative of the 
Commission in November, 1951 : 

It being admitted that the managerial and sales personnel referred to were 
acting within the scope of their employment and that the individual respond- 
ents formulated, directed,-and controlled the acts and practices of the 
corporate respondent; and that after said individual respondents concededly 
became aware that certain of the firm’s practices were being questioned by 
the Commission, no steps were taken by the corporate respondent or the 
individual respondents to rectify the situation ; 

Said testimony, assuming its materiality, did not under the circumstances excul- 
pate the individuals from responsibility for the violations of the Federal 
Trade Commission Act which had occurred, and, under all the circum- 
stances, it was appropriate that responsibility should attach not only to 
the corporate respondent, as was conceded, but to the individual respondents 
also in their individual capacities; and that an order to cease and desist 
should run against all of the respondents in order to effectuate the purposes 
of the Act. 


Before Mr. John Lewis, hearing examiner. 
Mr. William L. Taggart for the Commission. 
Slack & Zook, of San Francisco, Calif., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Getz Bros. & Co., a 
corporation, and Rene May, Arthur P. Lazarus, Lester L. Goodman, 
Charles J. Kelly, Nathan Most and L. Lenehan, individually and 
as officers of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 
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Par. 1. Respondent Getz Bros. & Co. is a corporation, organized 
and existing under and by virtue of the laws of the State of Cali- 
fornia, with offices and principal places of business located at 231 San- 
some Street, San Francisco, California, and 89 Broadway, New York, 
New York. Respondents Rene May, Arthur P. Lazarus, Lester L. 
Goodman, Charles J. Kelly, Nathan Most and L. Lenehan are presi- 
dent, vice-president, vice-president, vice-president, treasurer and sec- 
retary, respectively, of corporate respondent, and acting as such offiers 
formulate, direct and control the policies, acts and practices of said 
corporation. The address of the individual respondents is the same 
as that of the corporate respondent. 

Par. 2. Respondents are now and have been for several years last 
past engaged in the sale of sewing machine heads imported from 
Japan, and complete sewing machines of which said heads are a part, 
to distributors and also to retailers who in turn sell the complete sew- 
ing machines to the purchasing public. In the course and conduct 
of their business respondents cause their said product when sold to 
be transported from their places of business in the States of California 
and New York to the purchasers thereof located in various other 
States of the United States, and maintain, and at all times mentioned 
herein have maintained, a course of trade in said products in com- 
merce among and between the various States of the United States. 
Their volume of trade in said commerce has been and is substantial. 

Par. 3. When the sewing machine heads are received by respond- 
ents, the words “Japan” appears on the back of the vertical arm. Be- 
fore the heads are sold to the purchasing public as a part of a complete 
sewing machine, it is necessary to attach a motor to the head in the 
process of which the aforesaid word is covered by the motor so that 
it is not visible. In some instances, said heads, when received by re- 
spondents, are marked with a medallion placed on the front of the 
vertical arm upon which the word “Japan” appears. This word is, 
however, so small and indistinct that it does not constitute adequate 
notice to the public that the heads are imported. Futhermore, said 
medallion can be readily removed and when the medallion is so re- 
moved, no visible mark of origin appears on the machine. 

Respondents place no other mark on their imported sewing machine 
heads or complete sewing machines of which said heads are a part, 
showing foreign origin, or otherwise inform the public that the heads 
are of foreign origin before they are offered for sale to the purchasing 
public. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked show- 
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ing they are of foreign origin, or if marked and the markings are coy- 
ered or otherwise concealed, such purchasing public understands and 
believes such articles to be wholly of domestic origin. 

There is among the members of the purchasing public a substantial 
humber who have a decided preference for products manufactured in 
the United States over products manufactured in whole or in part in 
foreign countries, including sewing machine heads. 

Par. 5. Respondents use the word “Admiral” and other prominent 
domestic names as trade or brand names for their sewing machine 
heads and complete sewing machines, which words are printed or em- 
bossed on the front horizontal arm of the head in large conspicuous 
letters and use said trade or brand names in their advertising matter. 
The word “Admiral” and the other prominent domestic names are the 
names or parts of the names of, or used as trade names, marks or brands 
by one or more business organizations transacting and doing business 
in the United States, which are and have been well and favorably 
known to the purchasing public and which are and have been well and 
long established in various industries. 

Par. 6. By using a trade name such as “Admiral,” and other promi- 
nent domestic brand or trade names, respondents represent, directly 
or by implication, that their product is manufactured by or connected 
in some way with the well and favorably known American firm or 
firms with which said name has long been associated, which is con- 
trary to the fact. 

Par. 7. There is a preference among members of the purchasing 
public for products manufactured by the well and favorably known 
and long established concern whose identity is connected with the word 
“Admiral,” and other prominent domestic brand or trade names. The 
use of said trade or brand names by respondents on their sewing 
machines enhances the belief on the part of the public that the said 
sewing machines are wholly of domestic origin. 

Par. 8. Respondents, by placing in the hands of dealers their said 
sewing machine heads and complete sewing machines, provide said 
dealers with a means and instrumentality whereby they may mislead 
and deceive the purchasing public as to the place of origin of said 
heads. 

Par. 9. Respondents, in the course and conduct of this business, 
are in substantial competition in commerce with the makers and sellers 
of domestic sewing machines, and also with sellers of imported sewing 
machines, some of whom adequately inform the public as to the source 
of origin of their said products. 

Par. 10. The failure of respondents to adequately disclose on the 
sewing machine heads, in a manner which cannot be readily removed, 
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hidden or obliterated, that they are manufactured in Japan and also 
the use of a trade or brand name such as “Admiral,” and the use of 
other prominent domestic names, have the tendency and capacity to 
lead members of the purchasing public into the erroneous and mistaken 
belief that their said product is of domestic origin and is manufactured 
by the well and favorably known firm or firms with which said trade 
or brand names have long been associated, and to induce members of 
the purchasing public to purchase sewing machines, of which said 
heads are a part, because of such erroneous and mistaken belief. 

As a result thereof, substantial trade in commerce has been unfairly 
diverted to respondents from their competitors, and substantial injury 
has been and is being done to competition in commerce. 

Par. 11. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of respond- 
ents’ competitors, and constitute unfair and deceptive acts and prac- 
tices and unfair methods of competition in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and Or- 
der to File Report of Complance”, dated January 29, 1953, the initial 
decision in the instant matter of hearing examiner John Lewis, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 22, 1952, issued and subse- 
quently served its complaint in this proceeding upon respondents, 
Getz Bros. & Co., a corporation, and Rene May, Arthur P. Lazarus, 
Lester L. Goodman, Charles J. Kelly, Nathan Most and L. Lenehan, 
individually and as officers of said corporation, charging them with 
the use of unfair methods of competition and unfair and deceptive acts 
and practices in commerce in violation of provisions of said <Act. 
After the issuance of said complaint and the filing of respondents’ 
answer thereto, a hearing was held before the above-named hearing 
examiner, theretofore duly designated by the Commission, at which 
hearing counsel for the respondents and counsel in support of the 
complaint agreed that in lieu of the introduction of oral testimony and 
other evidence in support of and in opposition to the allegations of 
the complaint, the proceeding would be submitted for decision on the 
basis of certain admissions by respondents’ counsel with respect to 
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various allegations of the complaint and certain stipulated testimony, 
which admissions and stipulated testimony were spread upon the rec- 
ord at said hearing. Thereafter, the proceeding regularly came on 
for final consideration by said hearing examiner upon the complaint, 
the answer thereto, and the stipulated testimony and admissions, coun- 
sel having elected not to file proposed findings and conclusions for con- 
sideration by the hearing examiner and having not requested oral ar- 
gument; and said hearing examiner, having duly considered the rec- 
ord herein, finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusion drawn 
therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Getz Bros. & Co. is a corporation, organ- 
ized and existing under and by virtue of the laws of the State of Cali- 
fornia, with offices and principal places of business located at 231 San- 
some Street, San Francisco, California, and 39 Broadway, New York, 
New York. Respondents Rene May, Arthur P. Lazarus, Lester L. 
Goodman, Charles J. Kelly, Nathan Most and L. Lenehan are presi- 
dent, vice-president, vice-president, vice-president, treasurer and sec- 
retary, respectively, of corporate respondent, and acting as such offi- 
cers formulate, direct and control the policies, acts and practices of 
said corporation. The address of the individual respondents is the 
same as that of the corporate respondent. 

Par. 2. Respondents are now and have been for several years last 
past engaged in the sale of sewing machine heads, imported from 
Japan, to distributors and retailers who in turn sell complete sewing 
machines, of which said imported heads are a part, to the purchasing 
public. In the course and conduct of their business respondents cause 
their said product when sold to be transported from their places of 
business in the States of California and New York to the purchasers 
thereof located in various other States of the United States and main- 
tain, and at all times mentioned herein have maintained, a course of 
trade in said products in commerce among and between the various 
States of the United States. Their volume of trade in said com- 
merce has been and is substantial. 

Par. 8. When the sewing machine heads are received by respondents, 
the word “Japan” appears on the back of the vertical arm. Before 
the heads are sold to the purchasing public as a part of a complete 
sewing machine, it is necessary to attach a motor to the head in the 
process of which the aforesaid word is covered by the motor so that 
it is not visible. In some instances, said heads, when received by re- 
spondents, are marked with a medallion placed on the front of the 
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vertical arm upon which the word “Japan” appears. This word is, 
however, so small and indistinct that it does not constitute adequate 
notice to the public that the heads are imported. Furthermore, said 
medallion can be readily removed and when the medallion is so re- 
moved, no visible mark of origin appears on the machine. 

Respondents place no other mark on their imported sewing machine 
heads or on the complete sewing machines of which said heads are a 
part, showing foreign origin, or otherwise inform the public that the 
heads are of foreign origin before they are offered for sale to the pur- 
chasing public. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked show- 
ing they are of foreign origin, or if marked and the markings are cov- 
ered or otherwise concealed, the purchasing public understands and 
believes such articles to be wholly of domestic origin. 

There is among the members of the purchasing public a substantial 
number who have a decided preference for products manufactured in 
the United States over products manufactured in whole or in part in 
foreign countries, including sewing machine heads. 

Par. 5. Respondents use the word “Admiral” and other prominent 
domestic names as trade or brand names for their sewing machine 
heads, which heads are later assembled as part of complete sewing 
machines. Said trade or brand names are printed or embossed on 
the front horizontal arm of the head in large, conspicuous letters and 
are also used by respondents in their advertising matter. The word 
“Admiral” and the other prominent domestic names used are the 
names or parts of the names of, or used as trade names, marks or 
brands by, one or more business organizations transacting and doing 
business in the United States, which are and have been well and favor- 
ably known to the purchasing public and which are and have been well 
and long established in various industries. 

Par. 6. By using a trade name such as “Admiral,” and other prom- 
inent domestic brand or trade names, respondents represent, directly 
or by implication, that their product is manufactured by or connected 
in some way with the well and favorably known American firm or 
firms with which said name has long been associated, which is con- 
trary to the fact. 

Par. 7. There is a preference among members of the purchasing 
public for products manufactured by the well and favorably known 
and long established concern whose identity is connected with the 
word “Admiral,” and other prominent domestic brand or trade names. 
The use of said trade or brand names by respondents on their sewing 
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machines enhances the belief on the part of the public that the said 
sewing machines are wholly of domestic origin. 

Par. 8. Respondents, by placing in the hands of dealers their 
said sewing machine heads, which it may reasonably be anticipated 
will be incorporated as part of complete sewing machines, provide 
said dealers with a means and instrumentality whereby they may mis- 
lead and deceive the purchasing public as to the place of origin of 
said heads. 

Par. 9. Respondents, in the course and conduct of this business, 
are in substantial competition in commerce with the makers and sellers 
of domestic sewing machines, and also with sellers of imported sew- 
ing machines, some of whom adequately inform the public as-to the 
source of origin of their said products. 

Par. 10. The failure of respondents to adequately disclose on the 
sewing machine heads, in a manner which cannot be readily removed, 
hidden or obliterated, that they are manufactured in Japan, and also 
the use of a trade or brand name such as “Admiral,” and the use of 
other prominent domestic names, have the tendency and capacity to 
lead members of the purchasing public into the erroneous and mis- 
taken belief that their said product is of domestic origin and is manu- 
factured by the well and favorably known firm or firms with which 
said trade or brand names have long been associated, and to induce 
members of the purchasing public to purchase sewing machines, of 
which said heads are a part, because of such erroneous and mistaken 
belief. 

As a result thereof, substantial trade in commerce has been unfairly 
diverted to respondents from their competitors, and substantial in- 
jury has been and is being done to competition in commerce. 


CONCLUSION 


Respondents admit that the corporate respondent has engaged in 
the acts and practices hereinabove found and agree that by reason 
thereof, a finding of violation of the Federal Trade Commission Act 
may be made against that respondent and that an order to cease and 
desist may be issued against it. They contend, however, that no liabil- 
ity should attach to the other respondents in their individual capaci- 
ties and that no cease and desist order should be issued against them 
in such capacities. This contention is based on the stipulated testi- 
mony of the respondent Rene May that the acts complained of took 
place under the direct supervision of certain subordinate managerial 
and sales officials who were in charge of the corporate respondent’s 
sewing machine head importing business, that the individual respond- 
ents did not personally participate in the sale of the sewing machine 
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heads, said portion of their business being only a small part of their 
overall business operations, and that they were not aware than any 
violation of law was involved until so informed by a representative 
of the Commission in November 1951. 

Assuming, arguendo, the materiality of this testimony and assuming 
that it may be accepted as the basis for affirmative findings of fact, 
it does not, under the circumstances here present, exculpate the indi- 
vidual respondents from responsibility for the violations of the Act 
which have occurred. It is admitted that the managerial and sales 
personnel under whose direct supervision the acts and practices com- 
plained of occurred were acting within the scope of their employment 
and, further that the individual respondents formulate, direct and 
control the acts and practices of the corporate respondent. Moreover, 
with respect to the charge of improperly marking the foreign origin 
of the sewing machine heads, it is admitted that after November 1951 
when the individual respondents concededly became aware that certain 
of the firm’s practices were being questioned by the Commission, no 
steps were taken by the corporate respondent or the individual re- 
spondents to rectify this situation. Under all the circumstances, it 
is appropriate that responsibility should attach to the other respond- 
ents, in their individual capacities, as well as to the corporate respond- 
ent, and it is deemed necessary that an order to cease and desist should 
run against all of the respondents in order to effectuate the purposes of 
the Act. (Steelco Stainless Steel, Inc., vs. Federal Trade Commission, 
187 F. (2d) 693; Consumer Sales Corporation vs. Federal Trade Com- 
mission, 198 F. (2d) 404; Standard Education Society, 302 U.S. 112; 
Sebrone vs. Federal Trade Commission, 135. F. (2d) 676.) 

Accordingly, it is concluded that the acts and practices of respond- 
ents, as above found, are all to the prejudice and injury of the public 
and constitute unfair and deceptive acts and practices and unfair 
methods of competition in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Getz Bros. & Co., a corporation, 
and its officers, and Rene May, Arthur P. Lazarus, Lester L. Goodman, 
Charles J. Kelly, Nathan Most and L. Lenehan, individually and as 
officers of said corporation, and said respondents’ representatives, 
agents and employees, directly or through any corporate or other de- 
vice, in connection with the offering for sale, sale or distribution of 
sewing machine heads or sewing machines in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 
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1. Offering for sale, selling or distributing foreign-made sewing 
machine heads, or sewing machines, of which ‘aero made heads are 
2 part, without clearly and = re disclosing on the heads the 
country of origin thereof, in such a manner that a cannot readily be 
hidden or obliterated. 

2. Using the word “Admiral” or any simulation thereof, to desig- 
nate, describe or refer to their sewing machines or sewing machine 
heads; or representing, through the use of any other words or in any 
other manner, that sewing machines or sewing machine heads are made 
by anyone other than the actual manufacturer. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of January 29, 1953]. 
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In THE MatTer OF 


LATHEM TIME RECORDER COMPANY ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5718. Complaint, Dec. 1, 1949—Decision, Feb. 6, 1953 


Where a corporation and its three officers, who were engaged in manufacturing, 
servicing and repairing, and in the competitive interstate sale and distribu- 
tion of, clocks and other time-recording instruments, including particularly 
watchman’s clocks, and who, by virtue of the former business activities of 
the corporate president, were in possession of a list of 18,000 names or more 
in which was included information of every watchman’s clock which bad 
passed through their shop since 1919; and during a period in which said 
president’s former partnership was agent for other manufacturers, com- 
petitively engaged ; 

In carrying on their corporate business since 1946, in the course of which they 
made such statements in circular letters as ‘‘We have not cleaned, oiled 
or adjusted your night watchman’s clock within two years” * * * “may 
we send you a loan clock like yours, without rental charge, to use while 
yours can be sent here for inspection, oiling or repairs” * * * “we will 
appreciate hearing from you on the attached card. Please reply’— 

(a) Represented falsely, directly and by implication, that they had previously 
cleaned, oiled and adjusted the watchman’s clocks of all those to whom 
the aforesaid form letters were addressed ; 

(0) Represented falsely that they had kept a record of the dates on which 
such clocks were cleaned, oiled or adjusted; when they could not legiti- 
mately have done so; 

(c) Represented falsely, through concealing or obscuring in many instances, 
the name of the manufacturer of the clock, possession of which they thus 
secured, and by placing their own name thereon, that they were the manu- 
facturers of the clocks, and that they were successors or representatives 
of competitive watchman’s clock manufacturers; and 

(d@) Represented through the statement “We will allow you a 20 percent discount 
on service work now” that the addressees of the said letters would receive 
a special discount if they sent their watchman’s clocks to respondents for 
cleaning, oiling or repairing; the facts being the prices they charged were 
the usual and customary ones for such services; 

With tendency and capacity to mislead and deceive a substantial portion of the 
owners and users of watchman’s clocks made by respondents competitors, 
and of causing such owners and users to send such clocks to respondents 
for servicing; and with effect of placing them in a position, through thus 
deceptively obtaining possession of a clock made by a competitor, to point 
out to the owners the defects of the particular product and the claimed 
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superiority of their own, and thus to enhance the sale of their own product, 
whereby trade was unfairly diverted from their competitors: 

Held, That such acts and practices, under the circumstances set forth, con- 
stituted unfair and deceptive acts and practices in commerce, and unfair 
methods of competition therein. 


Before Ur. John W. Addison, hearing examiner. 
Mr. Joseph Callaway for the Commission. 
Mr. Robert P. McLarty, of Atlanta, Ga., for respondents. 


CoMPLAINT 2 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Lathem Time Re- 
corder Company, a corporation, and Louis P. Lathem, Sr., Louis P. 
Lathem, Jr., and Harrison G. Hooper, individuals, have violated the 
provisions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as fol- 
lows: 

ParacrapH 1. Respondent Lathem Time Recorder Company is a 
corporation organized and doing business under and by virtue of the 
laws of the State of Georgia with its office and principal place of busi- 
ness located at No. 76 Third Street, N. W., Atlanta, Georgia. 

The individual respondents Louis P. Lathem, Sr., Louis P. Lathem, 
Jr., and Harrison G. Hooper are respectively president-treasurer, vice 
president and secretary of the corporate respondent. These individ- 
ual respondents also have their offices at No. 76 Third Street, N. W., 
Atlanta, Georgia, and at all times hereinafter mentioned formulated, 
directed and controlled the acts, policies and business affairs of the 


corporate respondent. 


17The complaint is published as amended by an order of the Commission dated May 26, 
1950, as follows: 

This matter coming before the Commission upon stipulation of counsel, which stipulation 
provides that subject to the approval of the Commission the complaint heretofore issued 
herein may be considered as amended by substituting the name ‘“Lathem Time Recorder 
Company” for the name “Lathem Watchman’s Clock Company’ wherever same appears in 
the caption of the complaint and the body thereof; that this matter may proceed under 
the new caption; that all the respondents in the complaint as amended waive service and 
enter their appearance to the complaint as amended; and that the answer to the com- 
plaint.as originally issued may be considered as answer to the complaint as amended, and 
the Commission having duly considered said stipulation and the record herein and being 
now fully advised in the premises : 

It is ordered, That the complaint heretofore issued herein be amended by substituting 
the name “‘Lathem Time Recorder Company” for the name ‘“Lathem Watchman’s Clock 
Company’ wherever same appears in the caption of the complaint and the body thereof 
and that this matter proceed under the new caption. 
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Par. 2. Respondents are now, and have been for the past several 
years, engaged in the business of manufacturing, selling, servicing and 
repairing clocks and other time-recording instruments. Among the 
time-recording instruments manufactured, sold, serviced and repaired 
by respondent is what is known as a watchman’s clock in which a single 
clock contains apparatus for recording the time of visiting several 
different stations or places. Respondents cause such clocks and time- 
recording devices when sold, serviced or repaired by them to be trans- 
ported from their place of business in the State of Georgia to the pur- 
chasers or owners thereof located in various other States of the 
United States. Respondents maintain, and at all times mentioned 
herein have maintained, a course of trade in their said business in com- 
merce among and between the various States of the United States. 
Respondents’ volume of said business in said commerce is substantial. 

Par. 8. Respondents are now, and have been at all times herein- 
after mentioned, in substantial competition with other persons, firms 
and corporations likewise engaged in the manufacture, interstate 
sale, service and repair of watchmen’s clocks. 

Par, 4. In the course and conduct of their said business and for the 
purpose of inducing the purchase of their products and services, re- 
spondents have engaged in the following acts and practices: 

(a) Respondents have sent many letters to users and owners of 
watchman’s clocks manufactured by their competitors. Typical of the 
statements contained in such letters are the following: 

We have not cleaned, oiled or adjusted your night watchman’s clock within 
two years. 

This expensive equipment will wear fast if allowed to run dry. No oil will 
last longer than two years in a watchclock. 

May we send you a loan clock like yours, without rental charge, to use while 
yours can be sent here for inspection, oiling or repairs. 

We will allow you a 20 percent discount on service work now. 

If you have less than half a box of paper record dials let us send another 
box, don’t run out. 

We will appreciate hearing from you on the attached card. Please reply. 


(6) When watchman’s clocks manufactured by respondents’ com- 
petitors were sent to respondents for cleaning, oiling, adjusting or re- 
pairs, respondents in many instances removed or mutilated labels, tags 
and other marks of identification of the manufacturers of such clocks, 
substituting their own in lieu thereof. 

Par. 5. Through the acts and practices above set forth respondents 
represented directly and by inference, that they had previously 
cleaned, oiled and adjusted watchman’s clocks in the possession of all 
those to whom the above mentioned letters were addressed; that re- 
spondents had kept a record of the dates when such clocks were 
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cleaned, oiled or adjusted; that respondents were the manufacturers 
of watchman’s clocks to which their marks of identification were at- 
tached ; that respondents were successors to or representatives of com- 
petitive watchman’s clock manufacturers and that the addressees of 
the said letters would receive a special discount on the price of re- 
spondent’s services if watchman’s clocks were sent to respondents for 
cleaning, oiling and adjusting without delay. 

Par. 6. The aforesaid statements and representations were false and 
misleading. In truth and in fact, respondents had not previously 
cleaned, oiled or adjusted any watchman’s clocks in the possession of 
many of those to whom the above mentioned letter was sent. Respond- 
ents could not legitimately have had any record of the dates when such 
clocks were cleaned, oiled or adjusted. Respondents were not the 
manufacturers of the watchman’s clocks to which they attached their 
marks of identification as above set forth. Respondents were not suc- 
cessors to or representatives of any competitive watchman’s clock 
manufacturers. The prices charged by respondents for their services 
in cleaning, oiling and adjusting watchman’s clocks, that were sent 
to them in response to the aforesaid letters, were the regular prices 
charged by respondents for such services. 

Par. 7. Among manufacturers of watchman’s clocks the cleaning, 
oiling, adjusting and repairing of such clocks as they have sold is an 
important part of the business, in some instances accounting for ap- 
proximately one-half the revenue of the manufacturer. 

Par. 8. The use by the respondents of the aforesaid unfair and de- 
ceptive acts and practices in connection with their business had had 
and now has the capacity and tendency to mislead and deceive a sub- 
stantial portion of the owners and users of watchman’s clocks made 
by respondents’ competitors and has caused them to send such watch- 
man’s clocks to respondents for cleaning, oiling, adjusting and repair- 
ing and to purchase new watchman’s clocks from respondents. Asa 
result thereof, trade has been unfairly diverted from respondents’ 
competitors. 

Par. 9. The above and foregoing practices of respondents are all 
to the prejudice and injury of the public and respondents’ competitors 
and constitute unfair and deceptive acts and practices and unfair com- 
petition within the intent and meaning of the Federal Trade Com- 
mission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 1, 1949, issued and sub- 
sequently served its complaint in this proceeding upon Lathem Watch- 


1016 FEDERAL TRADE COMMISSION DECISIONS 
Findings 49 F.T.C. 


man’s Clock Company, a corporation, and Louis P. Lathem, Sr., Louis 
P. Lathem, Jr., and Harrison G. Hooper, individually and as officers 
of Lathem Watchman’s Clock Company, charging them with the use 
of unfair and deceptive acts and practices and unfair competition in 
commerce in violation of the provisions of said Act. Thereafter, on 
May 26, 1950, said complaint was amended, pursuant to a stipulation 
between counsel, by substituting the name “Lathem Time Recorder 
Company” for the name “Lathem Watchman’s Clock Company” 
wherever same appears in the caption of the complaint or in the body 
thereof. After the issuance of said complaint and order amending 
same and the filing of respondent’s answer thereto, hearings were held 
at which testimony and other evidence in support of and in opposition 
to the allegations of the complaint were introduced before a hearing 
examiner of the Commission theretofore duly designated by it and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, this proceeding regularly came 
on for final consideration by said hearing examiner upon the com- 
plaint, answer thereto, testimony and other evidence, and proposed 
findings presented by counsel, and said hearing examiner, on Septem- 
ber 6, 1951, filed his initial decision in which he ordered that the com- 
plaint be dismissed without prejudice to the right of the Commission 
to institute further proceedings should future facts warrant. 

Within the time permitted by the Commission’s Rules of Practice, 
counsel supporting the complaint filed with the Commission an ap- 
peal from said initial decision, and thereafter this proceeding regular- 
ly came on for final consideration by the Commission upon the record, 
including briefs and oral argument of counsel in support of and in 
opposition to said appeal; and the Commission, having entered its 
order granting said appeal and disposing of the exceptions to the 
hearing examiner’s initial decision, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and conclusion drawn there- 
from and order, the same to be in lieu of the initial decision of the 
hearing examiner. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Lathem. Time Recorder Company is a 
corporation organized and doing business under and by virtue of the 
laws of the State of Georgia, with its office and principal place of busi- 
ness located at 76 Third Street, N. W., Atlanta, Georgia. 

The individual respondents, Louis P. Lathem, Sr., Louis P. Lathem, 
Jr., and Harrison G. Hooper, are, respectively, president-treasurer, 
vice-president, and secretary of the said Lathem Time Recorder Com- 
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pany. These individual respondents also have their offices at 76 Third 
Street, N. W., Atlanta, Georgia, and at all times mentioned herein 
have formulated, directed, and controlled the acts, policies, and busi- 
ness affairs of said corporate respondent. 

Respondents, in the course and conduct of their business, as here- 
imafter described, used the trade name “Lathem Watchman’s Clock 
Company.” 

Par. 2. Respondents are now, and have been for the past several 
years, engaged in the business of manufacturing, selling, servic ag, 
and repairing clocks and other time-recording instruments. .\mong 
the time-recording instruments manufactured, sold, serviced, and re- 
paired by respondents is what is known as a watchman’s clock, in 
which a single clock contains apparatus for recording the time of 
visiting several different stations or places. Respondents cause such 
clocks and time-recording devices, when sold, serviced, or r:paired by 
them, to be transported from their place of business in the State of 
Georgia to the purchasers or owners thereof located in the various 
other States of the United States. Respondents maintain, and at all 
times mentioned herein have maintained, a course of trade in their 
said business in commerce among and between the various States of 
the United States. Respondents’ volume of said business in said com- 
merce is substantial. 

Respondents are now, and have been at all times herein mentioned, 
in substantial competition with other persons, firms, and corporations 
likewise engaged in the manufacture, interstate sale, service, and re- 
pair of watchman’s clocks. 

Although the acts and practices of the respondents hereinafter de- 
scribed were engaged in, principally, in connection with the servicing 
and repairing, and the soliciting of orders for the servicing and re- 
pairing, of watchman’s clocks, the effect of such acts and practices has 
been to give the respondents an unfair advantage in the sale of new 
watchman’s clocks, as well as an unfair advantage in obtaining the 
business of servicing and repairing such clocks. 

Par. 3. The individual respondent Louis P. Lathem, Sr., has been 
engaged in the business of selling, servicing, and repairing watch- 
man’s clocks since 1919, first as a member of a partnership with his 
father under the trade name of “Lathem Watchman’s Clock Com- 
pany” and since 1946 as an officer of respondent corporation, Lathem 
Time Recorder Company. The partnership was at times agent for 
other manufacturers of watchman’s clocks who are at present com- 
petitors of respondents. For some of such concerns, respondents not 
only sold watchman’s clocks but also serviced them. Among other 
watchman’s clocks sold by the partnership were Detex Watchclocks 
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and Chicago Watchclocks. During the time that the partnership rep- 
resented other concerns who are now competitors of respondents, they 
did not manufacture watchman’s clocks, although they did sell a few 
under their own name in 1928, 1929, and the late 30’s. During all of 
the period of time from 1919 until the present, a list has been kept with 
all pertinent information of every watchman’s clock passing through 
the shop of first the partnership and since 1946, the shop of the cor- 
porate respondent. This list has been continuous since 1919 and now 
consists of 18,000 names or more. 

Since the corporate respondent was organized in 1946 it has sent out 
at different times a form letter to all the names on the above-mentioned 
list and also to other concerns who respondents had reason to believe 
used watchman’s clocks, whether or not such clocks had ever been in 
respondents’ shop. Said form letter was as follows: 

We have not cleaned, oiled or adjusted your night watchman’s clock within 
two years. 

This expensive equipment will wear fast if allowed to run dry. No oil will 
last longer than two years in a watchclock. 

May we send you a loan clock like yours, without rental charge, to use while 
yours can be sent here for inspection, oiling or repairs. 

We will allow you a 20% discount on service work now. 

If you have less than half a box of paper record dials let us send another 
box, don’t run out. 

We will appreciate hearing from you on the attached card. Please reply. 

The sentence “We will allow you a 20% discount on service work 
now” was omitted from form letters sent out after May 23, 1949. 

Watchman’s clocks manufactured by respondents’ competitors sent 
to respondents for servicing or repairing have in many instances had 
the name of the manufacturer concealed or obscured when returned 
to the owners. In many instances, the time face dial bearing the name 
of the manufacturer has been covered with a time face dial bearing 
no name. In some instances the time face dial was mutilated and 
needed replacing, and in some instances it did not. In addition to 
obscuring the name of the maker on the time face dial, the name of 
the maker on the inside of the clock was obscured or concealed by re- 
versing the plate bearing the name and address of the maker. On the 
blank side of such plate the respondents bradded a metal plate bear- 
ing the inscription : 

FOR 
PAPER RECORD DIALS—REPAIRS 
Write or Wire 
LATHEM WATCHMAN’S CLOCK CO. 
76 Third St.,N. W. Atlanta, Ga. 


In some instances the metal plate bearing the inscription quoted 
above was bradded over the face of the plate bearing the name of the 
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maker, without reversing the plate but effectively concealing or ob- 
scuring the name of the maker. Also, in some instances, the respond- 
ents, before sending the clocks back to the owners, have bradded a 
metal plate bearing the inscription quoted above on the outside of 
the leather carrying pouch. In the case of one watchman’s clock, in 
evidence, which had been serviced by the respondents, the name of the 
maker was obscured on the time face dial by covering it with a blank 
dial, although the original dial did not need replacing; the name of 
the maker was obscured in the back of the clock by reversing the plate 
and bradding on the metal plate bearing respondent’s name; and also 
a decal was put in the back of the clock showing a date when the clock 


_ should be returned to respondents for cleaning. In addition to this, 


another metal plate of respondents similar to the one described above 
was bradded to the outside of the leather carrying pouch. On this 
clock and case when returned to the owner by respondents, the name 
and address of respondents appeared in three different places while 
the name of the maker was concealed or obscured in all places, except 
that the words “The Chicago” appeared in the back of the clock in a 
place where they were not likely to be seen by the owner of the clock. 

Par. 4. Through the acts and practices above set forth, respondents 
represented directly and by implication that they had previously 
cleaned, oiled, and adjusted the watchman’s clocks in the possession of 
all those to whom the aforesaid form letters were addressed; that re- 
spondents had kept a record of the dates when such clocks were 
cleaned, oiled, or adjusted; that respondents were the manufacturers 
of watchmen’s clocks to which their marks of identification were at- 
tached ; that respondents were successors to or representatives of com- 
petitive watchman’s clock manufacturers; and that the addressees of 
the said letters would receive a special discount on the price of re- 
spondents’ services if their watchman’s clocks were sent to respondents 
for cleaning, oiling, and adjusting without delay. 

Par. 5. The aforesaid statements and representations were mislead- 
ing and deceptive. In truth and in fact, respondents had not previ- 
ously cleaned, oiled, or adjusted any watchman’s clocks in the 
possession of many of those to whom the said form letter was sent. Re- 
spondents could not legitimately have had any record of the dates 
when such clocks were cleaned, oiled, or adjusted. Respondents were 
not the manufacturers of the watchman’s clocks to which they at- 
tached their marks of identification as above set forth. Respondents 
were not successors to or representatives of any competitive watch- 
man’s clock manufacturers. The prices charged by respondents for 
their servicing and cleaning, oiling, and adjusting watchman’s clocks 
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that were sent to them in response to the aforesaid letters were the 
usual and customary prices charged by respondents for such services. 

Par. 6. Among manufacturers of watchman’s clocks the cleaning, 
oiling, adjusting, and repairing of such clocks as they have sold is an 
important part of the business, in some instances accounting for ap- 
proximately one-half the revenue of the manufacturer. 

Par. 7. The use by the respondents of the aforesaid unfair and de- 
ceptive acts and practices in connection with their business has had 
and now has the capacity and tendency to mislead and deceive a sub- 
stantial portion of the owners and users of watchman’s clocks made by 
respondents’ competitors and has caused them to send such watchman’s 
clocks to respondents for cleaning, oiling, adjusting, and repairing. 
The effect of the aforesaid acts and practices of the respondents is 
not limited, however, to an unfair advantage obtained by the re- 
spondents in the servicing and repairing of watchman’s clocks. When 
the respondents get a watchman’s clock manufactured by a competitor 
into their place of business for servicing as a result of the misleading 
and deceptive statements hereinabove described, they are in a position 
to point out, and have pointed out, to the owner of the clock the de- 
fects of this particular clock and the claimed superiority of their own 
watchman’s clocks, and thus enhance the sale of their own such clocks. 
As a result of the aforesaid acts and practices, trade has been unfairly 
diverted from respondents’ competitors. 


CONCLUSION 


The acts and practices of the respondents as hereinabove found are 
all to the prejudice and injury of the public and respondents’ competi- 
tors, and constitute unfair and deceptive acts and practices and unfair 
methods of competition within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER 


It ts ordered, 'That the respondent Lathem Time Recorder Com- 
pany, a corporation, its officers, and the respondents Louis P. Lathem, 
Sr., Louis P. Lathem, Jr., and Harrison G. Hooper, individually and 
as officers of respondent corporation, and said respondents’ agents, 
representatives, and employees, directly or through any corporate or 
other device, in or in connection with the sale or offering for sale, or 
servicing or repairing, or solicitation of orders for the servicing or re- 
pairing, of watchman’s clocks or other time-recording devices in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 
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(1) Representing, directly or indirectly, that they or any of them 
have .previously serviced or repaired any watchman’s clock or other 
time-recording device which has not in fact been previously serviced 
or repaired by them or any of them. 

_ (2) Representing, directly or indirectly, that they or any of them 
have a record of the date when any watchman’s clock or other time- 
recording device, in the possession of another, was last serviced or re- 
paired, when such is not a fact. 

(3) Representing, directly or indirectly, that they or any of them 
are successors to or representatives of any manufacturer of watchman’s 
clocks or other time-recording devices, when such is not a fact. 

(4) Representing, directly or indirectly, that the price which is 
charged for servicing or repairmg watchman’s clocks or other time- 
recording devices is a special price, when in fact the price charged is 
that customarily and usually charged in the ordinary course of their 
business. 

(5) Representing, directly or indirectly, that they or any of them 
are the manufacturers of any watchman’s clock or other time-recording 
device which is not in fact manufactured by them or any of them. 

(6) Removing, mutilating, concealing, or obscuring the manufac- 
turer’s name on any watchman’s clock or other time-recording device, 
serviced or repaired by them, except insofar as is necessary in the 
proper servicing or repairing of such watchman’s clock or other time- 
recording device. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report, in writing, setting forth the manner and form in which they 
have complied with this order. 

Commissioner Carretta not participating for the reason that oral 
argument was heard prior to his appointment to the Commission. 
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Where a corporation and its president, engaged in the interstate sale and distri- 
bution of a course of home study instruction in the fields of radio and tele- 
vision; in advertising in newspapers and magazines of general circulation 
and through form letters, directly and by implication— 

(a) Represented that a person who completed their course was assured of 
proper preparation and ample training for a successful career as a technician 
in said fields and that the course embraced all the practical training neces- 
sary for success therein, including the obtaining and holding of high salaried 
positions in the two industries; 

The facts being that their course, prior to July, 1947, consisted entirely of in- 
struction in the theory of radio and television and included no practical 
training in the techniques of repair or construction, which cannot be ac- 
quired except by actual experience of working with radio and television 
sets in a shop or laboratory; and, while the corporation had added to its 
courses since then kits of practical materials and parts for use, as instructed, 
by its students to provide them with some measure of practical training, 
and the entire course had been extensively revised and improved since issu- 
ance of the complaint, its successful completion still would not qualify a 
student as an expert radio or television technician; provide him with all 
the preparation and practical training necessary for a successful career 
as such; or pave the way to the results claimed ; and 

(6) Falsely represented that they had a modernly equipped radio and tele- 
vision laboratory in Hollywood in which those students who satisfactorily 
completed their home study course could obtain at least two weeks or eighty 
hours of practical training and experience in television work, the expenses 
of which, including round-trip transportation from the student’s home, and 
lodging while receiving said training in their laboratory, were all included 
in the original tuition fee; 

The facts being that they furnished the purchasers of their course with nothing 
of value other than the home study course, together with aforesaid kits; 

(c) Represented falsely through the use of the word “Association” in their 
corporate name that their enterprise was an organization composed of per- 
sons primarily interested in its activities from an educational standpoint; 
and 

(d@) Represented falsely that they had the endorsement of or some connection 
with the radio and television manufacturing and distributing industry and 
acted as a medium through which its experts were trained, through use of 
their corporate name, “Radio Training Association of America,’ together 
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with such statements as “training men for the radio industry for over 25 

years,” “We are seeking ambitious, mechanically inclined men—to learn 

Radio and Television, and prepare them for successful future careers as 

Certified Technicians,’ and, “Without obligating me advise how I can 

qualify for a Big Pay Job in the RADIO ELECTRONIC AND TELEVISION 

INDUSTRY,” in form letters, cards and printed contracts distributed to 

prospective purchasers ; 

When in fact said enterprise was conducted solely for profit; and at no time had 
they had any connection with the radio or television industry ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and thereby induce its purchase of their said course: 

Held, That such acts and practices, under the circumstances set forth, were all 

to the prejudice and injury of the public, and constituted unfair and decep- 

tive acts and practices in commerce. 


Before Mr. Everett F. Haycraft, hearing examiner. 

Mr. R. P. Bellinger for the Commission. 

Mr. Murray A. Nadler, of Youngstown, Ohio, Posner, Berge, Fou 
& Arent, of Washington, D. C., and Wolfson & Essey, of Beverly 
Hills, Calif., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Radio Training Asso- 
ciation of America, a corporation, and Benjamin M. Klekner, Earl L. 
Kemp, Paul H. Thomsen and I. O’Connor, individually and as officers 
of the Radio Training Association of America, hereinafter referred 
to as respondents, have violated the provisions of said Act and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

ParacrapH 1. Respondent, Radio Training Association of America, 
is a California corporation, with its office and principal place of bus- 
iness located at 5620 Hollywood Boulevard, Hollywood, California. 
Respondents, Benjamin M. Klekner, Karl L. Kemp, Paul H. Thomsen 
and I. O’Connor, are individuals and officers of the corporate respond- 
ent, Radio Training Association of America, and as such officers they 
are responsible for and control and formulate and have controlled and 
formulated the advertising policies of said corporate respondent, 
including the acts and practices hereinafter described. The business 
address of each of the said individual respondents is the same as that 
shown above for the corporate respondent. 


« 
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Respondents are now, and for several years last past have been 
engaged in conducting a correspondence school, and in selling and 
distributing in commerce between and among the various States of 
the United States and in the District of Columbia courses of instruc- 
tion for home study in the practice and theory of radio and television. 
They have caused and are causing printed courses of instruction in 
said subjects, when sold, to be transported from their place of business 
in the State of California to student enrollees, who are the purchasers 
thereof, at their respective addresses in other States of the United 
States and in the District of Columbia. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in said courses of instruction in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of their business in commerce as 
aforesaid, and for the purpose of enrolling prospective students and 
thereby promoting the sale of their said courses of instruction, re- 
spondents, through field agents, who personally approach their pros- 
pects, and also by means of advertisements inserted and caused by re- 
spondents to be inserted in newspapers and magazines having general 
circulations throughout the United States, and in pamgalery leafletss 
circulars, form letters and cards, printed contracts and other medi-. 
ums, distributed through the United States mails, have made and are 
making numerous false, deceptive and misleading statements and rep- 
resentations with respect to the advantages and benefits which the 
purchasers of their said courses of instruction could expect to receive. 
Among and typical of such false and misleading statements and rep- 
resentations so used by the respondents are the following: 

We are seeking ambitious, mechanically inclined men—to learn Radio and 
Television, and prepare them for successful future careers as Certified Tech- 
niclans. 

During the next few years the growth of Radio and Television will be tre- 
mendous, and along with this growth there will be vast new job opportunities 
for trained men. 

oy smu eak RTA brings you the practical training necessary for success right into 
your own home. 

Printed on cards to be returned to respondents: “Without obligating me ad- 
vise how I can qualify for a Big Pay Job in the Radio Hlectronic and Television 
Industry.” 

URGENT NEED for alert men and women to train for NEW BIG-PAY devel- 
opments in RADIO-TELEVISION. 

You get Pratical Radio Shop “Know How.” 

Upon the student’s completion of the Home Study portion of this training with 
a passing grade of seventy per cent, the student is given the privilege of secur- 
ing a Postgraduate Course of two weeks, (not less than eighty shop hours) of 
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intensive and practical Shop and Laboratory training in the R. T. A. modern 
equipped laboratory. ; 

The tuition fee charged by the R. T. A. includes round trip bus transporta- 
tion, (within the continental limits of the U. S. A.), from the bus station nearest 
the student’s residence. It also includes the cost of the student’s room, at a 
place designated by the R. T. A., during the student’s attendance while taking 
the Shop and Laboratory training. 

The RADIO TRAINING ASSOCIATION OF AMERICA Plan enables you to 
become a CERTIFIED RADIO AND TELEVISION TECHNICIAN .... If you 
want: us to, we can.so arrange your RADIO TRAINING ASSOCIATION OF 
AMERICA training so that you will be brought to our shop and laboratory in 
Hollywood, California,....... where you will be given the opportunity to 
work with the modern radio and television equipment and your expenses, such 
as your round-trip transportation from your home and your lodging while at- 
tending the training in the laboratory are all a part of our plan. 

Par. 3. Through the use of the statements and representations 
hereinabove set forth, and many others of similar import and effect, 
respondents represent, directly and by implication, that one complet- 
ing their courses in radio and television is assured of proper prepara- 
tion and ample training for a successful future career as a technician 
in said fields of science; that respondents’ said courses for home study 
embrace all the practical training necessary for success in said fields 
of science, and the satisfactory completion thereof properly equips 
one with the necessary qualifications to obtain and hold high salaried 
positions in the radio and television industry, and supplies him with 
adequate radio shop knowledge for a lucrative future in radio; that 
respondents have a modernly equipped radio and television labora- 
tory in Hollywood, in which those students who satisfactorily com- 
plete their home study courses can obtain at least two weeks or eighty 
hours of practical training and experience in radio and television 
work, the expenses of which, including round trip transportation from 
the student’s home to Hollywood and lodging while receiving said 
practical training in respondents’ laboratory, are all included in the 
original tuition fee agreed upon. 

Par. 4. The aforesaid statements and representations are grossly 
exaggerated, false and misleading. In truth and in fact, respondents’ 
courses in radio and television are not sufficient to properly prepare 
and train one as a technician in said trades, and respondents’ home 
study courses do not qualify a person to take a job as a technician, and 
the best that a student of such courses can reasonably expect is to be 
somewhat better qualified to enter the trade as an apprentice than one 
who has not received any practical training or experience or who has 
not studied the theory of such sciences; respondents’ courses for home 
study not only do not embrace all the practical training necessary for 
success in the radio and television trades, but do not include any prac- 
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tical training whatever in said fields, and merely instruct the student 
in the theory of said subjects, and the completion of said courses does 
not properly equip one with the necessary qualifications to obtain and 
hold a high salaried position in the radio and television industry, nor 
does it equip him with adequate radio shop knowledge, nor with any 
practical experience to assure a lucrative future career in the radio 
field; at the time said representations were made respondents did not 
have, and do not now have, a radio and television laboratory in Holly- 
wood or elsewhere, and respondents have no means of securing to stu- 
dents practical training or laboratory experience for any period of 
time in radio and television work, and respondents do not bear any 
expense in the transportation of students to or from Hollywood, nor 
for lodging in Hollywood, and the student never sees Hollywood un- 
less he does so at his own expense. 

Par. 5. Respondents’ use of the word “Association” in the corporate 
name of their business is deceptive and misleading, in that such usage 
implies that said enterprise is an organization composed of persons 
engaged, from an educational standpoint, in giving training in the 
mechanics and science of radio and television engineering, and as such 
has the endorsement of or some connection with the radio manufac- 
turing and distributing industry, and that respondents’ said enter- 
prise is the medium through which the industry’s radio and television 
experts are trained and secured. Such usage of the word “Associ- 
ation” is made particularly deceptive and misleading in said respects 
when coupled with displays by respondents’ filed representatives to 
prospective students of letters and certain printed matter furnished 
by respondents, some of the letters bearing the letterheads of various 
electrical instrument and equipment manufacturers and radio dis- 
tributors, some of the other literature carrying the heading, “Chart 
Showing Progress and Possibilities for a Member of the Radio Train- 
ing Association of America,” and such statements as “Join the Asso- 
ciation,” and “Hook up with a Great Industry.” 

Par. 6. In truth and in fact respondents’ said enterprise is not an 
organization composed of persons engaged in or interested, from an 
educational standpoint, in imparting scientific training, but respond- 
ents’ organization is conducted solely as a commercial business ven- 
ture for profit; it neither has the endorsement of nor any connection 
with the radio manufacturing and distributing industry, and is not 
a medium through which the industry’s radio and television experts — 
are trained and secured. 

Par. 7. The statements, representations and implications made and 
caused to be made by respondents, including the usage of the word 
“Association” in the corporate name, as set forth herein have had and 
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now have the tendency and capacity to, and do, mislead and deceive 
many members of the purchasing public into the erroneous and mis- 
taken belief that such statements, representations and implications are 
true, and because of such erroneous and mistaken belief cause a sub- 
- stantial portion of the public to purchase respondents’ said courses of 
instruction. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Moptrtep Frnpines As TO THE Facts AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 20, 1948, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of that Act. After the filing of respondents’ answer, testimony and 
other evidence in support of the allegations of the complaint and a 
stipulation as to certain facts entered into between counsel were intro- 
duced before a hearing examiner of the Commission, theretofore duly 
designated by it (no testimony or other evidence having been presented 
in opposition to the allegations of the complaint), and such testimony, 
stipulation and other evidence were duly filed in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final hear- 
ing before the Commission upon the aforesaid complaint, the respond- 
ents’ answer thereto, the testimony, stipulation and other evidence, the 
recommended decision of the hearing examiner and brief in support 
of the complaint (no brief having been filed on behalf of the respond- 
ents and oral argument not having been requested) ; and the Commis- 
sion, having duly considered the matter, made and issued on December 
5, 1951, its findings as to the facts, conclusion and order to cease and 
desist.2 

Upon consideration of a petition by respondent Radio-Television 
Training School (formerly named Radio Training Association of 
America) for modification of said order to cease and desist, the Com- 
mission, for the purpose of assisting it in determining the necessity 
of modifying its findings as to the facts, conclusion and order to cease 
and desist, reopened this proceeding for the reception of evidence as 
to certain questions of fact. Evidence as to such facts was presented 
by counsel for respondents before the hearing examiner previously 
designated herein by the Commission and such testimony and other 
evidence were duly filed in the office of the Commission. 


1See 48 F. T. C. 501. 
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Thereafter, this matter came on for reconsideration by the Commis- 
sion upon the entire record herein, including the petition of respond- 
ent Radio-Television Training School to modify the order to cease 
and desist, the answer thereto of counsel supporting the complaint, 
the additional testimony and other evidence and the report and recom- 
mendation of the hearing examiner; and the Commission, having re- 
considered the matter and being of the opinion that the findings as to 
the facts and conclusion should be modified, makes this its modified 
findings as to the facts and conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Radio-Television Training School 
(formerly named Radio Training Association of America prior to the 
amendment of its corporate charter in 1949) is a California corpora- 
tion, with its office and principal place of business at 5100 South Ver- 
mont, Los Angeles 37, California. Respondent Benjamin M. Klek- 
ner, whose present address is unknown, was president of respondent 
corporation and directed and controlled its advertising policies for 
several years immediately prior to April of 1949, at which time he 
severed all connection with the respondent corporation, all of his in- 
terest in respondent corporation being acquired by one Pearl B. 
Knight, not a respondent herein. Since October 6, 1950, all of the 
stock in respondent corporation has been owned by Pearl B. Knight 
and Bertram A. Knight, the latter being president and managing 
executive of respondent corporation. Bertram A. Knight is not a 
respondent herein. 

Respondents Earl L. Kemp, Paul H. Thomsen and I. O’Connor are 
employees of the respondent corporation and have had no control or 
direction over the policies of the respondent corporation. The Com- 
mission is of the opinion, therefore, that the allegations of the com- 
plaint have not been sustained as to respondents Earl L. Kemp, Paul 
H. Thomsen and I. O’Connor and that the complaint should be dis- 
missed as to them and the term “respondents” as used hereinafter does 
not include these individuals. 

Par. 2. Respondent corporation is now and for many years last 
past has been, and respondent Benjamin M. Klekner for several years 
immediately preceding April, 1949, was, engaged in the sale and dis- 
triubtion of a course of instruction for home study in the fields of 
radio and television. During the periods of time they were so en- — 
gaged, each of the said respondents caused, and the respondent cor- 
poration now causes, the said course of instruction, when sold, to be 
transported from their places of business in the State of California 
to the purchasers thereof in the other States of the United States. Re- 
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| spondent corporation maintains, and at all times mentioned herein has 

| maintained, and respondent Benjamin M. Klekner at all times men- 

) tioned: herein prior to April, 1949, did maintain a course of trade in 
| said course of instruction, in commerce between and among the various 

States of the United States. 

' Par. 3. In the course and conduct of their said business in com- 
merce and for the purpose of enrolling prospective students and pro- 
moting the sale of their said course of instruction, respondents, by 
means of advertisements inserted in newspapers and magazines having 
general circulation in the United States and through the use of form 
letter’s' distributed throughout the United States by means of the 

United’ States mails, have represented, directly and by implication, 
that one completing their course in radio and television is assured of 
_ proper preparation and ample training for a successful future career 
asa technician in said fields of science; that respondents’ said course 
for home study embraces all the pdachical training necessary for suc- 
cess in said fields of science, and the satisfactory completion thereof 
properly equips one with the necessary qualifications to obtain and 
hold high-salaried positions in the radio and television industry and 
supplies him with adequate radio shop knowledge for a lucrative fu- 
ture in radio; that respondents have a modernly equipped radio and 
television laboratory in Hollywood, in which those students who satis- 
factorily complete respondents’ home study course can obtain at least 
two weeks or eighty hours of practical training and experience in radio 
and television work, the expenses of which, including round-trip 
transportation from the student’s home to Hollywood and lodging 
while receiving said practical training in respondents’ laboratory, 
are all included in the original tuition fee agreed upon. 

Par. 4. The aforesaid representations are false and misleading. 

Prior to July, 1947, respondents’ course did not include any practi- 
cal training in the techniques of radio or television repair or construc- 
tion, but consisted entirely of instruction in the theory of radio and 
television. Such techniques cannot be acquired except by actual ex- 
perience of working with radio and television sets in a shop or labora- 
tory. Periodically since July, 1947, respondent corporation has added 
one at a time to its course of instruction, kits of practical materials 
and parts to be used by its students in accordance with instructions to 
provide them with some measure of practical training. Respondent 
corporation’s present course of instruction now includes eleven of such 
kits, the latest, consisting of parts and instructions for the construc- 
tion of a television receiver, having been added in May, 1950. The 
entire course has been extensively revised and improved since the is- 
suance of the complaint herein. 
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However, even as presently constituted, successful completion of 
this course does not qualify a student as an expert radio or television 
technician, does not provide him with all of the preparation and prac- 
tical training necessary for a successful career as a technician in said 
fields of science, does not equip him with the necessary qualifications 
to obtain and hold high-salaried positions in the radio and television 
industry and does not supply him with adequate radio shop knowl- 
edge for a lucrative future in radio. Respondents’ course of instruc- 
tion prior to the above-described revisions and additions was much 
less capable than the present course of providing the training and 
qualifications claimed for it by respondents in their advertising. 

Respondents have never had and do not now have a radio or tele- 
vision laboratory in Hollywood or elsewhere and do not have any 
means of providing their students with laboratory experience in radio 
or television work. Respondents do not bear any expense in the 
transportation of purchasers of their course of instruction to Holly- 
wood, nor do they furnish to the said purchasers anything of value 
other than a home study course of instruction in radio and, television 
together with the materials, parts and equipment contained in the kits 
furnished as a part of said course. 

Par. 5. For several years prior to 1949, respondents, by the use of 
the word “Association” in the corporate name of their business, im- 
plied that said enterprise was an organization composed of persons 
primarily interested in its activities from an educational standpoint. 

During this same period of time, by the use of the corporate name 
“Radio Training Association,” together with such statements as 
“Training Men for the Radio Industry for Over Twenty-five Years,” 
“We are seeking ambitious, mechanically inclined men—to learn Radio 
and Television, and prepare them for successful future careers as Cer- 
tified Technicians,” and “Without obligating me advise how I can 
qualify for a Big Pay Job in the RADIO, ELECTRONIC AND 
TELEVISION INDUSTRY” contained in form letters, cards and 
printed contracts distributed to prospective purchasers of their said 
courses, respondents implied that they had the endorsement of or some 
connection with the radio and television manufacturing and distribut- 
ing industry and that they acted as a medium through which the in- 
dustry’s radio and television experts were trained. 

Par. 6. In fact respondents’ said enterprise is now and at all times 
mentioned herein has been conducted solely as a commercial business ~ 
venture for profit; at no time has it had the endorsement of or any 
connection with the radio or television industry, and at no time has it 
acted as a medium through which the industry’s radio and television 
experts are trained. 
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' Par. 7. The use by respondents of the false and misleading repre- 
sentations as hereinbefore set forth, including the use of the word 
“Association” in the corporate name, has had the tendency and capac- 
ity to mislead and deceive a substantial portion of the purchasing pub- 
lic into the erroneous and mistaken belief that such representations are 
true, and has had the tendency and capacity to cause such portion of 
the public to purchase respondents’ said course of instruction because 
of such erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, respondents’ answer 
thereto, testimony and other evidence, including a stipulation of facts 
entered into by and between counsel for respondents and counsel in 
support of the complaint, introduced before a hearing examiner of 
the Commission theretofore duly designated by it, recommended deci- 
sion of the hearing examiner, and brief in support of the complaint 
(no brief having been filed by respondents and oral argument not hav- 
ing been requested), and the Commission, after having made its find- 
ings as to the facts and its conclusion that the respondents Radio- 
Television Training School (formerly named Radio Training Asso- 
ciation of America), a corporation, and Benjamin M. Klekner, indi- 
vidually, have violated the provisions of the Federal Trade Commis- 
sion Act, having on December 5, 1951, issued and subsequently served 
upon the respondents said findings as to the facts, conclusion, and its 
order to cease and desist; and 

This proceeding having been reopened and additional evidence hav- 
ing been received to assist the Commission in its consideration of 
respondent corporation’s petition to modify said order to cease and 
desist, and the Commission, after reconsideration of this matter on 
the basis of the present record, having made its modified findings as 
to the facts, and its conclusion that respondents have violated the pro- 
visions of the Federal Trade Commission Act : 

It is ordered, That the respondents Radio-Television Training 
School, a corporation, and its officers, agents, representatives and 
employees, and Benjamin M. Klekner, an individual, and his agents, 
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representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distribu- 
tion in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, of a course of instruction for home study in the fields 
of radio or television, do forthwith cease and desist from: 

1. Advertising or representing, directly or by implication: 

(a) That one completing said course in radio and television is as- 
sured of proper preparation and ample training for a successful future 
career as a technician in said fields of science. 

(6) That said course embraces all practical training necessary for 
success in said fields of science. 

(c) That persons who complete said course are qualified thereby 
to hold high-salaried positions in the radio or television industry. 

(zd) That laboratory or shop equipment is available for the use of 
purchasers of said course. 

(e¢) That any purchaser of said course will receive anything of value 
other than a home study course of instruction. 

(7) That said course is endorsed by or that respondents’ business 
has any connection with any of the members of the radio or television 
industry. 

2. Using the word “Association,” or any other word or words of 
similar meaning, as a part of the trade or corporate name under which 
the respondents conduct their business; or otherwise representing, di- 
rectly or by implication, that respondents’ business is anything other 
than a commercial business venture operated for profit. 

It is further ordered, That the complaint herein be, and it hereby 
is dismissed as to respondents Earl L. Kemp, Paul H. Thomsen and 
I. O’Connor, without prejudice, however, to the right of the Commis- 
sion to issue a new complaint or take such further or other action 
against such respondents at any time in the future as may be war- 
ranted by the then existing circumstances. 

It is further ordered, 'That the respondents Radio-Television Train- 
ing School, a corporation, and Benjamin M. Klekner, an individual, 
shall, within sixty (60) days after service upon them of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which they have complied with this order. 
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Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution of vacuum-operated windshield wiper motors, arms, linkages, 
blades, and other automotive safety devices; which, by virtue of patent 
ownership, was, for all practical purposes, the only manufacturer of that 
type of windshield wiper motors in the United States during the period 
between 1922 and 1950; and which sold and distributed its products on an 
order basis to automobile manufacturers for use as original equipment; 

In selling and distributing its products also for resale to 171 warehouse dis- 
tributors of automotive parts and accessories for resale to general jobbers, 
specialty jobbers, and servcie distributors, for resale to automobile parts 
dealers, garages, and filling stations who sold at retail to the consuming 
public; in competition with others similarly engaged, as were many of its 
aforesaid customers and their customers, except as below set forth— 

(a) Entered into franchise agreements for the resale of its replacement parts 
products with various warehouse distributors, whereby they agreed (1) to 
conform to and carry out its price policies, (2) to offer and grant allow- 
ances on exchanges and trade-ins in accordance with prices fixed by it, (3) 
to carry out its price policies by entering into franchise agreements with 
their customers, and (4) to enforce said price policies by supervising the 
performance of the franchise agreements with their customers; and 

(0) Sold its replacement parts products only to warehouse distributors who 
entered into the aforesaid franchise agreements ; and 


Where most of said warehouse distributors— 

(c) Entered into franchise agreements with their customers on a form pre- 
pared and supplied by said corporation, which did not become effective 
until approved by it and had to be renewed each year, by the terms of which 
said customers agreed (1) to conform to and carry out said corporation’s 
price policies, and (2) to offer and grant allowances on exchanges and 
trade-ins in accordance with the prices fixed by it; and 

Where said corporation— 

(d@) Regularly issued and distributed to its warehouse distributors price lists 
and catalogs which contained prices, discounts, and trade-in allowances 
to which all said resellers of its products had agreed to conform, which 
in turn were distributed by its warehouse distributors to their customers; 

With the result that it illegally fixed, controlled, and maintained the prices, 
terms and conditions at which its replacement parts products were resold 
at all levels of distribution : 
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Held, That such acts, practices, methods, and agreements, under the circum- 
stances set forth, were all to the prejudice and injury of the public, had a 
tendency to unduly hinder competition and create a monopoly in it in the 
sale of said replacement parts products, and constituted unfair methods of 
competition in commerce. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. Fletcher G. Cohn and Mr. Paul H. Lakue for the Commission. 
Diebold & Millonzi, of Buffalo, N. Y., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Trico Products Cor- 
poration, hereinafter referred to as respondent, has violated the pro- 
visions of section 5 of the said Federal Trade Commission Act, and it 
appearing to the Commission that a proceeding by it in respect there- 
of would be in the public interest, hereby issues its complaint stating 
its charges in these respects as follows: 

ParacrarH 1. Respondent, Trico Products Corporation, is a cor- 
poration organized and existing under the laws of the State of New 
York, with its principal office and place of business located at 817 
Washington Street, Buffalo 3, New York. 

Par. 2. Respondent is now, and since 1920 has been, engaged in the 
manufacture, distribution and sale of vacuum operated windshield 
wiper motors, arms, linkages, blades and other automotive safety 
devices. 

Par. 3. By virtue of its ownership of patents covering the vacuum 
operated windshield wiper motor, respondent was the only manu- 
facturer of that type of windshield wiper motor in the United States 
during the period between 1920 and 1950. Although respondent’s 
patents expired in 1942, no competing vacuum operated windshield 
wiper motor appeared on the market until 1950. 

Par. 4. Respondent sells and distributes its products to automobile 
manufacturers for use as original equipment. Respondent does not 
contract with automobile manufacturers with respect to their pur- 
chases of its products, but, rather, sells such products to them on an 
order basis. 

Respondent also sells and distributes its products for resale as re- 
placement parts to approximately 171 warehouse distributors of auto- 
motive parts and accessories who in turn resell such products to ap- 
proximately 2914 general jobbers, 163 specialty jobbers and 819 service 
distributors. The latter resell respondent’s products to retail automo- 
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bile parts dealers, garages and filling stations who sell said products 
at retail to the consuming public. 

Par. 5. In the course and conduct of its business for many years 
last past, respondent has been and is now engaged in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, in that 


it ships or causes to be shipped its products from the State in which 


_ they are manufactured to purchasers thereof located in other States 


and in the District of Columbia, and there is, and has been at all times 
herein mentioned, a continuous current of trade and commerce in said 
products between and among the several States of the United States 
and in the District of Columbia. 

Par. 6. Except insofar as it has been affected, respondent, in the 
course and conduct of its said business in commerce, has been and is 
now in competition with persons, firms and other corporations, some 


~ of which were and are engaged in similar businesses in commerce. 


Also, except insofar as it has been affected, many of respondent’s 
customers, and many of their customers, are competitively engaged in 
the resale of respondent’s products, some in commerce, in the various 
States where said customers respectively carry on their businesses. 

Par. 7. Respondent, as part of its business, is now entering into 


-and, for many years last past, has entered into franchise agreements 


for the resale of its replacement parts products with various warehouse 
distributors of automotive parts and accessories whereby the latter 
agree, among other things: (1) to conform to and carry out respond- 
ent’s price policies; (2) to offer and grant allowances on exchanges 
and trade-ins in accordance with prices fixed by respondent; (3) to 
carry out respondent’s price policies by entering into franchise agree- 
ments with their customers; and (4) to enforce said price policies by 
supervising the performance of the franchise agreements with their 
customers. 

Respondent sells its replacement parts products only to those ware- 
houses distributors who enter into and perform the aforesaid franchise 
agreements. ; 

Par. 8. Pursuant to and in furtherance of the requirements of their 
franchise agreements with respondent, said warehouse distributors 
enter into franchise agreements with their customers. The franchise 
agreements between respondent’s warehouse distributors and their 
customers, which are executed on forms prepared and supplied by 
respondent, do not become effective until approved by respondent, and 
must be renewed each year. By the terms of said franchise agreements 
the customers of respondent’s warehouse distributors agree, among 
other things: (1) to conform to and carry out respondent’s price poli- 
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cies, and (2) to offer and grant allowances on exchanges and trade-ins 
in accordance with prices fixed by respondent. 

Par: 9: Respondent regularly issues and distributes to its ware- 
house distributors price lists and catalogs which contain the prices, 
discounts and trade-in prices to be Aisegeed by them and all other 
resellers of its replacement parts products. Said price lists and cat- 
alogs are in turn distributed by respondent’s warehouse distributors 
to their customers. 

Par. 10. By means of the aforesaid franchise agreements by and 
between respondent and its warehouse distributors and between said 
warehouse distributors and their customers, plus the requirements of 
respondent, together with the distribution of the aforesaid price lists 
and catalogs, respondent has illegally fixed, controlled and maintained 
the prices, terms and conditions at which its replacement parts prod- 
ucts are resold at all levels of distribution. 

Par. 11. The acts, practices, methods and agreements of respondent, 
as hereinbefore alleged, are all to the prejudice of the public, have a 
dangerous tendency to unduly hinder competition and create a monop- 
oly in respondent in the sale of vacuum operated windshield wiper 
motors, arms, linkages, blades and other automotive safety devices for 
use as replacement parts and constitute unfair methods of competition 
in commerce within the intent and meaning of section 5 of the Federal 
Trade Commission Act. 


CONSENT SETTLEMENT +7 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 3, 1952, issued and subse- 
quently served its complaint on the respondent in the caption hereof, 
charging it with the use of unfair methods of competition in violation 
of section 5 of said Act. 

The respondent, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purpose of this proceeding, any re- 

+The Commission’s “Notice of Acceptance of Consent Settlement and Order to File 
Report of Compliance’ in said matter follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on February 12, 1958, subject only to the 
condition that the respondent comply with the requirements of the following paragraph with 


respect to the filing of a report showing the manner and form in which it has complied with 
the order to cease and desist; and subject to such condition, said consent settlement was 


ordered entered of record as the Commission’s findings as to the facts, conclusion, and — 


order in disposition of this proceeding. 

It is accordingly ordered, That the respondent, Trico Products Corporation, shall, within 
sixty (60) days after service upon it of this notice and order, file with the Commission 
a report in writing setting forth in detail the manner and form in which it has complied 
with the order to cease and desist contained in the consent settlement entered herein. 
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view thereof, and the enforcement of the order consented to, and con- 
ditioned upon the Commission’s acceptance of the consent settlement 
hereinafter set forth, and in lieu of answer to said complaint, hereby: 

1. Admits all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondent, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, and 
_ order to cease and desist, specifically refrains from admitting or deny- 
ing that it has engaged in any of the acts or practices stated therein 
to be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission has reason to believe are unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondent consents may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Trico Products Corporation, is a cor- 
poration organized and existing under the laws of the State of New 
York, with its principal office and place of business located at 817 
Washington Street, Buffalo 3, New York. 

Par. 2. Respondent is now, and since 1920 has been, engaged in 
the manufacture, distribution and sale of vacuum operated windshield 
wiper motors, arms, linkages, blades and other automotive safety 
devices. 

Par. 3. By virtue of its ownership of patents covering the vacuum 
operated windshield wiper motor, respondent was for all practical 
purposes the only manufacturer of that type of windshield wiper 
motor in the United States during the period between 1922 and 1950. 
Although respondent’s basic patent expired in 1942, for all practical 
purposes, no competing vacuum operated windshield wiper motor 
appeared on the market until 1950. 

Par. 4. Respondent sells and distributes its products to automobile 
manufacturers for use as original equipment. Respondent does not 
contract with automobile manufacturers with respect to their pur- 
chases of its products, but, rather, sells such products to them on an 
order basis. 
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Respondent also sells and distributes its products for resale as re- 
placement parts to approximately 171 warehouse distributors of auto- 
motive parts and accesories who in turn resell such products to ap- 
proximately 2914 general jobbers, 163 specialty jobbers and 819 serv- 
ice distributors. The latter resell respondent’s products to retail auto- 
mobile parts dealers, garages and filling stations who sell said prod- 
ucts at retail to the consuming public. 

“Par: 5. In the course and conduct of its business for many years 
last’ past, respondent has been and is now engaged in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, in that 
it ships or causes to be shipped its products from the State in which 
they are manufactured to purchasers thereof located in other States 
and in the District of Columbia, and there is, and has been at all times 
herein mentioned, a continuous current of trade and commerce in said 
products between and among the several States of the United States 
and in the District of Columbia. 

Par. 6. Except insofar as it has been affected, respondent, in the 
course and conduct of its said business in commerce, has been and is 
now in competition with persons, firms and other corporations, some 
of which were and are engaged in similar business in commerce. 

Also, except insofar as it has been affected, many of respondent’s 
customers, and many of their customers, are competitively engaged 
in the resale of respondent’s products, some in commerce, in the vari- 
ous States where said customers respectively carry on their businesses. 

Par. 7. Respondent, as part of its business, entered into franchise 
agreements for the resale of its replacement parts products with vari- 
ous warehouse distributors of automotive parts and accessories where- 
by the latter agreed, among other things: (1) to conform to and carry 
out respondent’s price policies; (2) to offer and grant allowances on 
exchanges and trade-ins in accordance with prices fixed by respond- 
ent; (3) to carry out respondent’s price policies by entering into fran- 
chise agreements with their customers; and (4) to enforce said price 
policies by supervising the performance of the franchise agreements 
with their customers, 

Respondent sold its replacement parts products only to those ware- 
house distributors who entered into the aforesaid franchise agree- 
ments. 

Par. 8. Pursuant to and in furtherance of the requirements of their 
franchise agreements with respondent, most of said warehouse dis- 
tributors entered into franchise agreements with their customers. The 
franchise agreements between respondent’s warehouse distribu- 
tors and their customers, which were executed on forms prepared and 
supplied by respondent, did not become effective until approved by 
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respondent, and had to be renewed each year. By the terms of said 
franchise agreements the customers’ of respondent’s warehouse dis- 
tributors agreed, among other things: (1) to conform to and carry 


) out respondent’s price policies, and (2) to offer and grant allowances 
on exchanges and trade-ins in accordance with prices fixed by 
__ respondent. 


Par. 9. Respondent regularly issues and distributes to its ware- 
house distributors price lists and catalogs containing the prices, dis- 
counts and trade-in prices, to which said distributors and all other re- 
sellers of its replacement parts products have agreed to conform. 
Said price lists and catalogs are in turn distributed by respondent’s 
warehouse distributors to their customers. 

Par. 10. By means of the aforesaid franchise agreements by and 
between respondent and its warehouse distributors and between said 


~ warehouse distributors and their customers, plus the requirements of 


respondent, together with the distribution of the aforesaid price lists 
and catalogs, respondent illegally fixed, controlled and maintained 
the prices, terms and conditions at which its replacement parts prod- 
ucts were resold at all levels of distribution. 


CONCLUSION 


The acts, practices, methods and agreements of respondent, as here- 
inbefore alleged, are all to the prejudice of the public, have a tendency 
to unduly hinder competition and create a monoply in respondent in 
the sale of vacuum operated windshield wiper motors, arms, linkages, 
blades and other automotive safety devices for use as replacement 
parts and constitute unfair methods of competition in commerce 
within the intent and meaning of section 5 of the Federal Trade Com- 
mission Act. 

ORDER 


It is ordered, 'That the respondent, Trico Products Corporation, its 
officers, agents, representatives, and employees, in or in connection 
with the offering for sale, sale or distribution in commerce between 
and among the several States of the United States and in the District 
of Columbia of vacuum operated windshield wiper motors, arms, link- 
ages, blades and other automotive safety devices, do forthwith cease 


and desist from entering into, carrying out or continuing any agree- 


ment or understanding to do or perform any of the following things: 

(1) Fix, establish or maintain prices, terms or conditions of sale in 
the resale of any of said products; 

(2) Require, or attempt to require, any purchaser of any of said 
products to conform to, or comply with, any method of fixing, estab- 
lishing or maintaining terms, prices or conditions of sale in the resale 
of said products; | 
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(3) Require, or attempting to require, any purchaser of any of said 
products to conform to, or comply with, any schedule or arrangement 
as to allowances on exchanges or trade-ins connected with, or related 
to, the resale of such products ; 

(4) Supervise or enforce, or attempt to supervise or enforce, by any 
means or methods the maintenance of any prices, terms or conditions 
of sale in the resale of any of said products. 

Provided, however, That nothing herein contained shall be con- 
strued to prevent respondent from showing that any contract or agree- 
ment hereafter made, which is alleged to be in violation of this order, 
is permitted by the provisions of the Miller-Tydings Law (Public 
Law 314, 75th Congress, approved August 17, 1937) or of the McGuire 
Law (Public Law 542, 82nd Congress, Chapter 745, approved July 14, 
1952). 

Trico Products Corporation 
Trico Propucts CorroraTion 
By Rurrert Warren, 
Vice-Pres. 

Dated: January 8, 1953. 

The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 12th 
day of February, 1953, subject only to the condition that the respond- 
ent shall, within sixty (60) days after service upon it of a copy of this 
consent settlement, file with the Commission a report in writing set- 
ting forth in detail the manner and form in which it has complied 
with the order to cease and desist contained in said consent settlement. 
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COMPLAINT, DECISION, FINDINGS, ORDER, AND DISSENTING OPINION IN RE- 
GARD TO THE ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS 
APPROVED SEPT. 26, 1914, AND OF SUBSEC. (a) OF SEC. 2 OF AN ACT AP- 
PROVED OCT. 15, 1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 4878. Complaint, Oct. 9, 1945 *—Decision, Feb. 16, 1953 


Where eighteen corporations which were engaged in the manufacture, sale, and 
distribution to wholesalers, dealers, and consumers, including the United 
States Government, of substantially all the welded chain, weldless chain, 
including sash and kindred chain, and tire chains produced in the United 
States, and were in competition with one another and with other members 
of the industry, except as noted below; along with their trade association 
or Institute organized in 1933; its Managing Director engaged as such since 
1938 and employed by them for the purpose, among others, of stabilizing 
prices ; and certain officers of said corporate manufacturers who were active 
in Institute affairs; 

Entered into and carried out an understanding or conspiracy among themselves 
to restrain and suppress competition in the sale of chain and chain products; 
and in furtherance thereof, acting in concert with one or more of the others— 

(a) Discussed and agreed upon present and future prices on chain and chain 
products at Institute meetings, exchanged price lists and prior information, 
and made use of said institute to promote and maintain adherence to the 
prices agreed upon; and employed said Managing Director to exhort the 
manufacturer members not to sell their products at less than their pub- 
lished prices ; 

(6) Took action to prevent sales at less than published list prices and discounts 
through inquiring among one another as to whether or why a particular 
sale or offer to sell had been made at less than the published price; and 

(c) Took measures through their Institute to standardize and simplify their 
products, through committees of officers of the manufacturers and other- 
wise; 

With the result that a situation was brought about where there was no differ- 
ence between the chain made by different manufacturers so that a buyer 
would not pay more for the product of one than for that of another ; 

(ad) Cooperatively and collectively engaged, through the Institute, an inde- 
pendent traffic consultant. to compile a book of freight rates on welded chain 
from Pittsburgh to destinations throughout the United States, and to revise 
such compilation, for use in computing delivered prices in accordance with 
the manufacturers’ practice of selling on a Pittsburgh basing-point basis, 
and sent copies to nonmember manufacturers so that all sellers might be 


1 Amended. 
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provided with common delivery charge factors to be included in their prices 
at various destinations, irrespective of the actual rate; 

Concertedly adopted and quoted as their own, prices identical with those 
announced by one of their number, the largest manufacturer of most types 
of chain involved, and followed such quotations for substantial periods of 
time; and changed their prices to conform to price lists received from said 
price leader, whose practice it was to forward price lists and discounts two 
or three days prior to their effective date to its jobber customers and to 
each of the other manufacturer members; and sent copies of their revised 
price lists to said price leader and, in many instances, to other manu- 
facturers ; and 


Where said manufacturers, whose general practice was to quote and sell welded 


(f) 


chain on the basis of the “Pittsburgh plus or single basing-point delivered- 
price’ method or system; weldless chain on the basis of the “freight 
equalization delivered-price”’ system; and tire chains on the basis of the 
“zone-delivered price” system with freight allowance applicable only on 
certain minimum shipping quantity ; 

With the knowledge that all the other manufacturers were doing likewise, 
quoted and sold chain and chain products at prices calculated in accordance 
with the method applicable to the particular products sold, as above indi- 
cated, and thereby made more effective the understanding and agreement 
between all of them ; 


With the result that they were able to achieve a high degree of price identity 


in quoting and selling different types of chain, including bids to the Procure- 
ment Division of the Treasury on tire chains and bids to the Navy on welded 
and weldless chain; and 


Where certain of said producers, following the acquisition by the aforesaid price 


(9) 


leader of ownership and control of certain patented inventions covering 
improvements on tire chains, generally referred to as “bar reinforced and 
anti-skid devices” and involving “bar reinforced” tire chains, and an ar- 
rangement for a partnership to act as manufacturer’s representative in 
the sale of bar reinforced tire chains to the Federal Government subse- 
quently extended to cover all types of tire chains— 

Entered into agreements with said price leader whereby, as licensee manu- 
facturers, they were required to observe minimum prices and discounts 
specified by said leader in selling tire chains embodying the patented feature; 
and 


(h) Agreed, with the assistance of said partnership, as to the prices which 


they bid, and which said partnership bid in its own name, to the Procure- 
ment Division of the Treasury Department for both bar reinforced and 
standard tire chains; preceding apportionment among the manufacturers 
participating in aforesaid arrangement of orders received by said partner- 
ship under contracts awarded to it; 


With result that all users of each of the three systems of computing delivered 


prices were thus enabled to present to a prospective purchaser a condition 
of matched prices in which such purchaser was isolated and deprived of 
any choice on the basis of price; delivered prices did not reflect any of the 
differences in cost of raw materials, other items, or freight delivery from 
the places of manufacture to the purchasers’ delivery points; and the prin- 


ll —— 


CHAIN INSTITUTE, INC. ET AL. 1048 


1041 Syllabus 


ciples and forces of competition were prevented from determining the 
prices of each of the respondent manufacturers; 

Tendency, capacity, and effect of which combination and conspiracy and acts 
and practices performed thereunder had been and might be to substantially 
lessen, hinder, and suppress competition among said manufacturers in the 
sale of chain and chain products in commerce; to prevent price competition 
among them in the sale of said products and deprive purchasers of the 
benefits of competition in price; to maintain artificial and monopolistic 
methods and prices in the sale and distribution of such products, and to 
create a monopoly in said manufacturers in their sale: : 

Heid, That such acts and practices constituted unfair methods of competition 
and unfair acts and practices in commerce. 


As respects Count II of the amended complaint which charged each of the manu- 
facturing respondents with having discriminated in price in the sale of chain 
and chain products by selling to some purchasers at higher prices than to 
others, in violation of Subsec. (a) of Sec. 2 of the Clayton Act as amended, 
as a result of (a) the use of the delivered-price systems described in Count 
I and (b) the classification of customers to receive quantity, trade, and 
other discounts from quoted prices: ; 

The Commission was of the opinion that the allegations with respect to use of 
the delivered-price systems did not clearly show that the alleged unlawful 
discriminations occurred as a result of differences made in the actual prices 
at which the products were sold, and that the allegations with respect to 
the granting of different quantity, trade, and other discounts to competing 
customers were not sustained; and that, therefore, Count II be dismissed 
as to all of the respondents. 


With regard to the finding that the respondents discussed and agreed upon 
prices on the occasion of Institute meetings, and the respondents’ conten- 
tion that certain letters in evidence, written by an individual who was presi- 
dent of one of respondents from 1922 to the time of his death in September 
1941, represented his company in the Institute for a number of years, at- 
tended its meetings and served on its committees, and wrote and otherwise 
communicated with other representatives of members concerning its action, 
were not entitled to evidentiary value by reason of the death of the writer 
before the proceeding began, and because there was credible evidence to 
show that he was prone to exaggeration and misstatement, and also because 
any inferences of price fixing which might be drawn therefrom were cate- 
gorically refuted by the uncontradicted testimony of respondents’ witnesses 
that there had never been any price fixing in the industry : 

The discussions, understandings, and agreements indicated by the letters in- 
volved were for the most part corroborated by other evidence in the record, 
and the letters were entitled to, and were given, evidentiary value in con- 
nection with the aforesaid finding; and the Commission rejected said con- 
tention. 

As respects respondents’ contention that the aforesaid acts and practices of 
certain of the respondents in connection with bar reinforced tire chains 
were in no way related to and formed no part of the acts and practices 
engaged in by all the respondents, that it was therefore improper that such 
allegedly unrelated acts and practices should be considered in the instant 
proceeding, and that in view of the elimination of the price-fixing provisions 
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from the license agreements and termination of the arrangement with said 
partnership, no issue remained which had not become moot: 

The Commission disagreed with such contentions, and with the hearing exam- 
iner’s recommendation that the allegations of the amended complaint re- 
lating to the aforesaid license agreements and the arrangements with said 
partnership be dismissed as to all the respondents; it appearing, among 
other things, that respondent licensor, as testified, had attempted to keep 
the price on the bar reinforced tire chains about fifteen per cent higher than 
the prices on standard tire chains; that list prices on the latter were uni- 
form and sales were generally made in accordance with such published list 
prices; and that in view of the superiority of the former, in order to main- 
tain established uniform prices on standard chains, it was necessary that 
the prices on bar reinforced chains be fixed and maintained at a level sub- 
stantially higher than that on standard chains; and that the conspiracy to 
fix and maintain the prices on bar reinforced chains consequently formed 
a necessary part of the overall conspiracy to fix and maintain prices on 
chain and chain products. 


In the aforesaid connection, the facts that some of the respondents did not 
manufacture or sell bar reinforced tire chains and therefore did not par- 
ticipate in the conspiracy to fix and maintain prices on said particular type 
of chain did not constitute sufficient grounds for dismissal as to them of the 
charges in the amended complaint relating to such acts and practices, for 
the reasons that said acts and practices represented only one of the means 
by which the primary purpose of the overall combination and conspiracy 
was effectuated, and the arrangements with said partnership were made 
possible because of the combination between said respondent patentee and 
its licensees and because of the understandings and agreements between all 
as to the prices at which the standard chains would be offered and sold to 
the Government and to other purchasers, so that a cancellation of the price- 
fixing provisions in the license agreements and the termination of said 
partnership arrangements afforded no basis for exempting the described 
unlawful acts and practices with respect to bar reinforced tire chains from 
the prohibitions of an order to cease and desist. 


Before Mr. Webster Ballinger, hearing examiner. 

Mr. Everette MacIntyre and Mr. Karl EF. Steinhauer for the Com- 
mission. 

Kittelle & Lamb, of Washington, D. C., for respondents generally, 
and along with— 

Mr. Clarence M. Dinkins, of Washington, D. C., for Chain Institute, 
Inc. and George J. Campbell, Jr.; 

Mr, Frederick 8. Duncan, of New York City, for American Chain 
& Cable Co., Inc., St. Pierre Chain Corp. and Wm. D. Kirkpatrick; 

Alvord & Alword, of Washington, D. C., and Reed, Smith, Shaw & 
McClay, of Pittsburgh, Pa., for The McKay Co. and Frank A. Bond; 

Ganger & Ganger, of Cleveland, Ohio, for Bridgeport Chain & 
Manufacturing Co., Cleveland Chain & Manufacturing Co., Round 
California Chain Co. and Seattle Chain & Mfg. Co.; 
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Chadbourne, Hunt, Jaeckel & Bene, of New York City, for Pyrene 
iocinfactixing Co.; 

Thompson, Hine & Flory, of Cleveland, Ohio, for Hodell Chain Co. ; 
_ Mr. Charles R. Fay, of Worcester, Mass., for St. Pierre Chain 

Corp.; 

Sidley, Austin, Burgess & Smith, of Chicago, Ill., for S. G. Taylor 
Chain Co.; 

Finck & Huber, of Buffalo, N. Y., for Columbus McKinnon Chain 
Corp.; 

Mr. Frederick B. Gerber, of York, Pa., for Campbell Chain Co.; 

Lawrence, Goldberg, Lawrence & Lewin, of Chicago, Ill., for Nix- 
- dorff-Krein Manufacturing Co., Peerless Chain Co., Dennis A. Merri- 
man and Walter S. McCann; 

Marsh, Day & Calhoun, of Bridgeport, Conn., for John M. Russell 
“inert Co., Inc. and Turner & Seymour Manufacturing Co.; 
and 

Cromelin & Townsend and Mr. H. Stewart McDonald, of Washing- 
ton, D. C., for Shirley, Olcott & Nichols. 


AMENDED COMPLAINT 


This complaint is filed to obtain relief from respondents’ activities 
because of their violations, jointly and severally, as hereinafter alleged 
in Count I herein, of Section 5 of an Act of Congress entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” commonly referred to as the Federal Trade 
Commission Act, as approved September 26, 1914, and amended 
March 21, 1938 (38 Stat. 717; 15 U.S. C. A. sec. 41; 52 Stat. 111), and 
because of their violations, as alleged in Count IT herein, of Section 
2 (a) of an Act of Congress entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses,” commonly referred to as the “Clayton Act,” as approved Octo- 
ber 15, 1914, and amended June 19, 1936 (38 Stat. 730; 15 U.S.C. A. 
sec. 12, 49 Stat. 1526; 15 U.S.C. A. sec. 18, as amended). 


Count I 
THE CHARGE UNDER THE FEDERAL TRADE COMMISSION ACT 


Paracrary 1. Pursuant to the provisions of the Federal Trade 
Commission Act, and by virtue of the authority vested in it by said 
Act, the Federal Trade Commission, having reason to believe that the 
parties named in the caption hereof, and more particularly described 
and referred to hereinafter as respondents, have violated the pro- 
visions of Section 5 of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
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terest, hereby issues its amended complaint, stating its charges in 
that respect as follows: 


NATURE OF CHARGES 


Par. 2. The charges as hereinafter set forth are to the effect that 
the respondents have combined and conspired to restrain trade and 
commerce in the sale of chain and chain parts among the several 
States of the United States, that they have been and are making effec- 
tive such combination and conspiracy through cooperative and col- 
lective action between and among themselves and with others, and 
that each respondent engaged in the manufacture and sale of chain 
uses methods and practices to make the combination and conspiracy 
more effective. 

DESCRIPTION OF RESPONDENTS 


Par. 3. (1) Respondent Chain Institute, Inc., a trade association 
(sometimes hereinafter referred to as Institute), is a corporation or- 
ganized and existing under the laws of the State of Delaware, with 
its principal office at 208 S. LaSalle Street, Chicago, Illinois. 

(2) Respondent American Chain & Cable Company, Inc. (some- 
times hereinafter referred to as American) is a corporation organ- 
ized and existing under the laws of the State of New York, with its 
principal office at Bridgeport, Connecticut. Its general office is at 230 
Park Avenue, New York, N. Y., and with a plant and office located 
at East Princess and Charles Streets, York, Pennsylvania. 

(3) The respondent Bridgeport Chain & Manufacturing Company 
(sometimes hereinafter referred to as Bridgeport) is a Connecticut 
corporation with its principal.office at 964 Crescent Avenue, Bridge- 
port, Connecticut. 

(4) Respondent The McKay Company (sometimes hereinafter re- 
ferred to as McKay) is a corporation organized and existing under 
the laws of the State of Pennsylvania, with its principal offices located 
at McKay Building, Pittsburgh, Pennsylvania. 

(5) Respondent Pyrene Manufacturing Company (sometimes 
hereinafter referred to as Pyrene) is a corporation organized and ex- 
isting under the laws of the State of Delaware, with its principal office 
located at 560 Blmnt. Avenue, Newark, New Jersey. 

(6) Respondent Hodell Chain Company (sometimes hereinafter 


om — ol 


referred to as Hodell) is a corporation organized and existing under _ 


the laws of the State of Ohio, with principal office located at 3924 
Cooper, Cleveland, Ohio. Said respondent was organized in 1893 
and until recently traded under the name and title Chain Products 
Company. 
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(7) Respondent St. Pierre Chain Corporation (sometimes herein- 
inafter referred to as St. Pierre) is a corporation organized and ex- 
isting under the laws of the State of Massachusetts, with its principal 
office located in Worcester, Massachusetts. 

(8) Respondent S. G. Taylor Chain Company (sometimes herein- 
after referred to as Taylor) is a corporation organized and existing 
under the laws of the State of Illinois, with principal office located at 
3 141st Street, Hammond, Indiana. 

(9) Respondent Cleveland Chain & Manufacturing Company 
(sometimes hereinafter referred to as Cleveland) is a corporation or- 
ganized and existing under the laws of the State of Ohio with prin- 
cipal office located at Broadway and Henry Streets, Garfield Heights, 
Cleveland, Ohio. 

(10) The respondent Cainrtibiis McKinnon Chain Corporation 
(sometimes hereinafter referred to as Columbus) is a corporation 
organized and existing under the laws of the State of New York, with 
principal office located at Tonawanda, New York. 

(11) Respondent International Chain & Manufacturing Com- 
pany (sometimes hereinafter referred to as International) is a corp- 
oration organized and existing under the laws of the State of Pennsyl- 
vania, with principal office located at Norway and Elm, York, 
Pennsylvania. 

(12) Respondent Nixdorff-Krein Manufacturing Company (some- 
times hereinafter referred to as Nixdorff) is a corporation organized 
and existing under the laws of the State of Delaware, with principal 
office located at 900 Howard Street, St. Louis, Missouri. 

(13) Respondent Peerless Chain Company (sometimes hereinafter 
referred to as Peerless) is a corporation organized and existing under 
the laws of the State of Minnesota, with its principal office located at 
Winona, Minnesota. 

(14) Respondent Round California Chain Company (sometimes 
hereinafter referred to as Round) is a corporation organized and ex- 
isting under the laws of the State of California, with its principal office 
located on Bay Shore Highway, South San Francisco, California. 

(15) Respondent J. M. Russell Manufacturing Company (some- 
times hereinafter referred to as Russell) is a corporation organized 
and existing under the laws of the State of Connecticut with its prin- 
cipal office located at Naugatuck, Connecticut. 

(16) Respondent Seattle Chain & Mfg. Company (sometimes here- 
inafter referred to as Seattle) is a corporation organized and existing 
under the laws of the State of Washington, with principal office at 
6921 East Marginal Way, Seattle, Washington. 
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(17) Respondent Turner & Seymour Manufacturing Company 
(sometimes hereinafter referred to as Turner) is a corporation or- 
ganized and existing under the laws of the State of Connecticut with 
principal office at Torrington, Connecticut. 

(18) Respondent Western Chain Products Company (sometimes 
hereinafter referred to as Western) is a corporation organized and 
existing under the laws of the State of Illinois, with its principal office 
located at 1807 West Belmont Avenue, Chicago, Illinois. 

(19) Respondent Woodhouse Chain Works (sometimes hereinafter 
referred to as Woodhouse) is a corporation organized and existing 
under the laws of the State of New Jersey, with principal office at 251 
Third Street, Trenton, New Jersey. 

(20) Respondent Dennis A. Merriman, an individual (sometimes 
hereinafter referred to as Merriman), is Managing Director of Re- 
spondent Institute with office located at 208 South LaSalle Street, 
Chicago, Illinois. 

(21) Respondent Walter S. McCann, an individual (sometimes 
hereinafter referred to as McCann), is Secretary and Treasurer of Re- 
spondent Institute with office located at 208 South LaSalle Street, 
Chicago, Illinois. 

(22) Respondent Wm. D. Kirkpatrick, an individual (sometimes 
hereinafter referred to as Kirkpatrick), is Vice President of respond- 
ent American and President of Respondent Institute, with office 
located at the office of respondent American, York, Pennsylvania. 

(23) Respondent Frank A. Bond, an individual (sometimes here- 
inafter referred to as Bond), is Executive Vice President and Secre- 
tary of respondent McKay and an official of Respondent Institute in 
dealing with freight rate matters, with office located at McKay Build- 
ing, Pittsburgh, Pennsylvania. 

(24) Respondent George J. Campbell, Jr., an individual (some- 
times hereinafter referred to as Campbell) is President of respond- 
ent International and Vice President of Respondent Institute with 
offices located at the principal place of business of respondent Interna- 
tional in York, Pennsylvania. 

(25) Respondent Alfred Peter Shirley (sometimes hereinafter re- 
ferred to as Shirley) is an individual, a resident of Mt. Vernon, Vir- 
ginia, who is engaged as a Government contract broker and is a part- 
ner in the firm of Shirley, Olcott & Nichols, which maintains its offices 
in the Mills Building, Washington, D. C. 

(26) Respondent Floyd B. Olcott (sometimes hereinafter referred 
to as Olcott) is an individual who resides at 7828 Orchid Street, N. W., 
Washington, D. C., who is engaged as a Government contract broker 
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and is a partner in the firm of Shirley, Olcott & Nichols, which main- 
tains its offices in the Mills Building, Washington, D.C. 
(27) Respondent Forrest C. Nichols (sometimes hereinafter re- 


) ferred to as Nichols) is an individual who resides at 4702 Quebec 


| Place, Washington, D. C., who is engaged as a Government contract 
broker and is a partner in the firm of Shirley, Olcott & Nichols, which 
maintains its offices in the Mills Building, Washington, D. C. 

Each of the respondents described in this Paragraph, subpara- 
graphs (2) to (19), inclusive, sometimes hereinafter referred to as 
Respondent Members, is a member of: Respondent Institute, named 
and described in subparagraph (1) of this Paragraph, and has for a 
number of years, through such membership and otherwise, directly 
participated in the cooperative and collective action of all of those 
named herein as respondents in the formation, putting into operation. 
_ and making effective the methods, systems, practices and policies which 
are alleged herein to be unlawful. 

Each of the individual respondents who are described in this Para- 
graph, subparagraph (20) to (27), inclusive, has, for a number of 
years, participated in the cooperative and collective action of all of 
those named herein as respondents in the formation, putting into op- 
eration and making effective the methods, systems, practices and pol- 
icies which are alleged herein to be unlawful. 


DESCRIPTION OF THE INDUSTRY AND BUSINESS OF RESPONDENTS 


Par. 4. The products with which this proceeding is concerned are 
various types of steel, alloy-steel and other metallic chain and chain 
parts. The principal types of chain involved here are Welded Chain, 
Weldless Chain and Tire Chain. 

Welded Chain is so designated because each link is closed and sealed 
through welding. It includes chain of various sizes and weights for 
many uses such as Anchor Chains, Log Chains, Tie Chains (for secur- 
ing dairy cows at stanchions), Tie-Out Chains (for use in securing 
cows and other animals for grazing, etc.).and Trace Chains (for har-. 
nessing teams and for other argricultural uses). 

Since the development of the art of electric welding, the Welded 
Chain Industry has used it for mass production of Welded Chain. It 
is this type or class of chain upon which chain manufacturers depend 
for their principal tonnage and business. In the trade, Welded Chain 
is also referred to as Commercial Chain and Pound Chain. It is 
priced by the manufacturers on a per pound basis. : 

Weldless Chain is made by bending chain wire into the form of 
links without the use of the welding process. Such chain is for the 
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most part light in weight and in general is used only where the 
stronger Welded Chain is not required. 

Tire Chains are made by the welding process but are so linked as 
to form two line chains connected by cross chains spaced at equal dis- 
tances so that they may be attached around the wheels of motorized 
equipment, including automobiles, trucks and farm tractors. 

Welded and Weldless Chain as such are not patented articles but 
the manufacture and sale of Tire Chains was carried on under a patent 
monopoly of Respondent American until the patents expired in 1921. 
Since that date practically all.of the chain manufacturers have pro- 
duced and sold Tire Chains as unpatented goods. However, Respon- 
dent American, beginning in 1918, acquired patents on improvements 
in making Tire Chains. Respondent McKay subsequent to 1925, also 
acquired patents on improvements in the making of Tire Chains. The 
most important of the patents thus acquired by Respondents American 
and McKay in the manufacture of Tire Chains relate to the reinforce- 
ment of the tread links in the cross chains by adding to each such link 
additional metal at the wearing or contact point or surface in the form 
of a diagonally extending reinforcing anti-skid bar or other device. 
The relevancy and materiality to this proceeding of respondents’ prac- 
tices in their use of patent monopolies over such improvements in Tire 
Chains are hereinafter set forth at length in Paragraphs 6 and 7 of 
Count I hereof. 

Respondent Members in the course and conduct of their business 
manufacture, sell and distribute practically all the Welded Chain, 
Weldless Chain and Tire Chains produced in the United States. The 
said Respondent Members sell such products at various points through- 
out the United States to wholesalers, dealers and consumers including 
the United States Government, and when sales are made Respondent 
Members have regularly shipped and do ship said products to the 
purchasers at points in the several States of the United States and 
the District of Columbia other than in the States of origin of the ship- 
ments. The term “commerce” as hereinafter used means “commerce” 
as defined in the Federal Trade Commission Act. 

Prior to the adoption of the practices hereinafter described, said 
Respondent Members were in active and substantial competition with 
each other and with other members of the Chain Industry in making 
and seeking to make sales of their products in trade and commerce 
between and among the several States of the United States and in 
the District of Columbia; and except for the use of the acts, methods, 
practices and policies hereinafter described such active and substantial 
competition would have continued and said Respondent Members 
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would now be in active and substantial competition with each other 
and with other members of the industry. 


OFFENSES CHARGED 


Par. 5. For more than eight years last past Respondents have main- 
tained and now have in effect an unlawful combination (more fully 
hereinafter described in detail in the specifications of the purposes, acts 
and results accomplished pursuant thereto) between and among them- 
selves and others not named herein as respondents to hinder, frustrate, 
suppress and eliminate competition in the manufacture, sale and dis- 
tribution of chain and chain products, including Welded Chain, Weld- 
less Chain and Tire Chains, in the course of the aforesaid commerce 
among and between the various States of the United States and in 
the District of Columbia. 

The general purpose and result of the said combination are accom- 
plished through cooperative and collective action in which respondents 
have engaged, continued and are now carrying out, in promoting a 
common course of action, mutual agreement, understanding and con- 
spiracy to employ, and the actual employment of the acts, methods, 
systems, practices and policies described and set forth in Paragraphs 
G, 7, 8, 9, 10 and 11 hereof and which are aided, abetted, encouraged 
and made more effective by participation of the respective respondents 
therein through their separate employment of the acts, methods, sys- 
tems, practices and policies set forth in Paragraphs 8, 9, 10 and 11 
hereof. 

Pursuant to, in furtherance of, and as a part of the aforesaid com- 
bination, respondents have done and performed the following acts 
and things, and used the following methods, systems and practices: 

(1) Respondent Members, acting among themselves and through 
and by means of Respondent Institute, its directors, officers and agents, 
including Respondents Merriman, McCann, Kirkpatrick, and Camp- 
bell, Jr., and on certain occasions through and by means of Respond- 
ents Shirley, Olcott and Nichols, and by other means and methods 
have entered into, engaged in and carried out, and are still engaged 
in and carrying out, understandings and agreements for the purpose 
and with the effect of substantially hindering, frustrating, suppressing 
and eliminating actual and potential competition as to price and other- 
wise in the sale and distribution of welded chain, weldless chain and 
tire chain in trade and commerce between and among the various 
States of the United States and in the District of Columbia. 

(2) Respondent Members organized, have operated, and do now 
operate Respondent Institute as an incorporated trade association to 
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promote and serve the mutual interests of the Respondent Members, 
and now use it as an instrument or vehicle for their jomt and coopera- 
tive purpose and action in hindering, frustrating, suppressing and 
eliminating competition in price and otherwise in the sale and distribu- 
tion of chain and chain products in commerce among and between 
the various States and in the District of Columbia. 

(3) Respondent Members employed Respondent Merriman on or 
about August 1, 1938, to serve them as a common agent to make more 
offective their suppression of price competition, and he has since that 
date served them as a common agent in the suppression of price com- 
petition and “stabilization of prices in the industry.” 

When Respondent Members were considering their employment of 
Respondent Merriman during July, 1938, one of their representatives, 
an official of Respondent International, who was charged with the 
task of interviewing said Merriman wrote one of his confederates: 

“This is unusually confidential, and I wish you would keep it to your- 
selves, that we are figuring around for a new man to run the industry, 
something like a Judge Landis, or a moving picture boss, or something 
like that, that can hold the ‘brothers’ more in line than they have been 
in the past; * * * so that I think that things are moving in the right 
direction for the stabilization of prices in the industry. * * *.” 

(4) Respondent Members agreed to fix and maintain, and have 
fixed, maintained and made effective identical delivered price quota- 
tions, terms and conditions of sale for chain and chain products in the 
United States to dealers and distributors thereof and to other pur- 
chasers thereof, including the Procurement Division of the U. S. 
Treasury Department and other governmental agencies. 

(5) Respondent Members have adopted and continued in effect by 
agreement, understanding, and concerted action among themselves, 
price fixing formulae whereby identical delivered price quotations and 
identical delivered costs for the sale of chain and chain products are 
fixed and maintained. 

(6) Respondent Members agreed to adopt and have adopted and 
maintained systems of delivered price quotations and delivered costs 
designed to prevent and which do prevent reflection in such quotations 
and costs any of the differences in cost of raw materials, other items, 
or freight delivery from their respective places of manufacture to 
the places of business of the intending purchasers of chain and chain 
products. Said systems also prevent the creation of any advantage 
to many of said purchasers in delivered cost which would otherwise 
result because of proximity of such purchasers to the places of produc- 
tion and on the contrary result in discrimination against nearby cus- 
tomers. 


CHAIN INSTITUTE, INC. ET AL. 1053 
1041 Complaint 


(7) Respondent Members cooperatively and collectively make and 
announce price quotations in such a way that the delivered cost of 
their respective products to a purchaser is matched and made identi- 


) cally the same by all members regardless of which one of them may 


| supply any purchaser or user and regardless from which of their 

- producing plants the goods are purchased and shipped. Such results 
are obtained by said Respondent Members through the separate em- 
ployment and use by each of pricing methods which for convenience 
here are referred to as basing point system or practice, freight equali- 
zation system or practice and zone system or practice, and more fully 
and particularly described in Paragraphs 8, 9, 10 and 11 hereof. 
Through the use of such systems and practices Respondent Members 
have prevented the principles and forces of competition from making 
and determining their respective price quotations. 

(8) Respondent Members have cooperatively promoted adherence 
and do now cooperatively promote adherence to delivered prices an- 
nounced under their so-called basing point system in their sale of 
welded chain, as aforesaid, and make such prices effective. They fur- 
ther obviate and preclude the exercise of independent and competitive 
will, judgment and action with regard to prices and price policies 
under said system by: 

(a) providing themselves with a schedule or compilation of com- 
mon pricing factors which respondents designate as “freight rate” 
factors and which they cause to be jointly prepared for them directly 
and through Respondent Institute by one Charles Donley, Pittsburgh, 
Pennsylvania, and others. Such schedule or compilation is for use 
by each of said Respondent Members in calculating and determining 
the freight factor in the delivered price quotations on Welded Chain 
as made by each to its respective customers. The compilation of 
“freight rate” factors thus cooperatively and collectively compiled 
and disseminated between and among Respondent Members is not in- 
_ tended to serve any need for freight rates for shipping purposes but is 
designed for their use in pricing as aforesaid and is so used. These 
freight factors are not the actual or official freight rates in many if 
not most instances but are used in each instance, regardless of routes 
and rates, between the points indicated in the compilation. They do 
not comprise an accurate or approximate showing of the actual freight 
rates applicable from the various points from which Respondent 
Members actually ship chain and chain products; 

(0) filing and exchanging the intimate details of each other’s busi- 
ness directly or indirectly with one another through the offices of Re- 


spondent Institute and otherwise. Information thus filed and ex- 
changed between and among said respondents has included such inti- 
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mate details of each other’s business as the names of certain of their 
respective customers, the prices paid to each member by such custom- 
ers, and the volume of business placed in particular instances with 
each Respondent Member by such customers ; 

(9) Respondent Members, by agreement, have adopted and used a 
price leadership plan whereby Respondent American leads in the an- 


nouncement and publication of price increases and decreases and as a. 


part of the price leadership “plan,” as agreed upon, such announce- 
ments and publications of Respondent American are adopted and fol- 
lowed by the other Respondent Members. 

(10) Respondent Members have communicated between and among 
themselves and filed and exchanged with each other through corre- 
spondence, telegraph, telephone and otherwise, information concern- 
ing prices which have been quoted and charged by particular Re- 
spondent Members and information concerning future prices and 
price quotations to be charged by Respondent Members for chain and 
chain products. 

(11) Respondent Members agreed to hold and have held meetings 
from time to time under the auspices and supervision of Respondent 
Institute, its officers, employees and agents, including Respondent 
Merriman, during the course of which and at other times Respondent 
Institute and its officers and other agents cooperated with and assisted 
said Respondent Members in furthering and carrying out the unlaw- 
ful acts, practices and methods herein set forth. 

(12) Respondent Merriman and other officials and agents of Re- 
spondent Institute have, from time to time during the course of meet- 
ings of members of Respondent Institute and at other times, com- 
municated and discussed parts, current and future prices and price 
quotations with various Respondent Members and advised, instructed 
and pressed them with regard to what price quotations should be 
made on chain and chain products. 

(13) Respondent Members, with the assistance of Respondent Mer- 
riman, agreed to adopt and have adopted and maintained a uniform 
method of determining the basic and additional discounts and the 
amount thereof to be granted by the respective Respondent Members 
to their respective purchasers of chain and chain products manufac- 
tured and sold as aforesaid by said Members. 

(14) Respondent Members have agreed to increase and decrease and 
have simultaneously increased and at other times decreased the basic 
discounts and the amounts thereof at which said Members sell chain 
and chain products. 

(15) Respondent Members agreed to enter into and have entered 
into written “jobbers sales agreements” and “dealers agreements” 
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pursuant to and under which the jobbers and dealers of the respec- 
tive Respondent Members were required to maintain in their resale of 
chain and chain products the resale prices prescribed by said Members. 

(16) Respondent Members, acting directly between and among 
themselves and through and by means of Respondent Institute, its 
directors, officers and agents, including Respondents Merriman, Mc- 
Cann, Kirkpatrick, and Campbell, Jr., and on some occasions through 
and by means of Respondents Shirley, Olcott and Nichols, have agreed 
to adopt and have adopted and maintained a classification of pur- 
chasers of chain and chain products, including tire chains, for the pur- 
pose of aiding Respondent Members and which has aided Respond- 
ent Members in establishing arbitrary “channels of distribution” 
through particular types of middlemen and the establishment of ar- 
bitrary and particular levels of discounts for each class of customer, 
so classified in respondents’ “channels of distribution.” 

(17) Respondent Members, with the cooperation and assistance of 
Respondents Merriman, Shirley, Olcott and Nichols, fraudulently se- 
cured from officials of the Procurement Division of the United States 
Treasury Department approval of certain specifications of tire chains 
for the purpose and with the effect of aiding respondents in eliminat- 
ing certain competitors and their price competition in the submis- 
sion of bids on tire chains to the Federal Government. 

(18) Respondent Members, prior to, during 1943 and thereafter, 
acted to obstruct production and sales of chain by persons and firms 
not under control of respondents, and thereby interfered with pro- 
duction of chain contracted for use in the war effort. 

Par. 6. Respondent American, originally known as Weed Chain 
Tire Grip Company, was the original manufacturer of tire chains in 
this country and until about 1921 it enjoyed a patent monopoly in the 
manufacture and sale of tire chains by virtue of its ownership or con- 
trol of the following patents: Parsons No. 723,299, March 24, 1903, 
and Weed No. 768,495, August 23, 1904. Despite the fact that Re- 
spondent American was engaged in active litigation from 1904 to 
1913 relative to the aforesaid controiling patents on tire chains, it 
was the dominating factor in the tire chain business. However, in 
1921, when the aforesaid patents expired, other chain companies 
entered upon the manufacture and sale of tire chains but Respondent 
American remained a dominant factor in the manufacture and sale 
of tire chains and continued to be recognized and accepted by its com- 
petitors, through mutual understanding, as the price leader in the 
industry. 

Toward the end of the 1920’s Respondent American acquired owner- 
ship or control over patented inventions covering improvements in 
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tire chains. The improvements are generally described as bar re- 
inforcements and anti-skid devices. Some such improvements are 
covered by letters patent Beckwith No. 1,536,556, May 5, 1925; Rey- 
burn No. 1,696,255, December 25, 1928; and Conner No. 2,180,101, 
November 14, 1939. Other patents controlled by Respondent Ameri- 
can cover several forms of reinforced anti-skid links for tire chains. 
There are no patents applicable to tire chains as such. 

The aforesaid anti-skid reinforced links are made a part of the 
tread members in the cross chains of tire chains with the reinforce- 
ments usually in the form of a diagonally extending bar or other such 
device on the contact points of the tread member links which are the 
points subjected to the greatest wear. Although other tire chain man- 
ufacturers were engaged in the manufacture and sale of tire chains not 
embodying the aforesaid patented inventions held by Respondent 
American, the latter brought at least one such competitor into litiga- 
tion under allegations that it was infringing its patents. The com- 
pany which was thus involved jn such litigation with Respondent 
American was Respondent McKay which had been marketing a type 
of reinforced chain having the trade name “Multi-Grip.” 

Pursuant to, in furtherance of, and to make more effective the un- 
lawful combination described in Paragraph 5 hereof, Respondent 
American and Respondent McKay settled the aforesaid suit by agree- 
ment in September, 1935. 

Pursuant to, in furtherance of, and to make more effective the unlaw- 
ful combination described in Paragraph 5 hereof, Respondent Amer- 
ican and Respondent McKay also entered into written agreements on 
September 26, 1935, pursuant to the terms of which Respondent Amer- 
ican adopted the subterfuge of a so-called “license” to Respondent 
McKay to make and sell unpatented tire chains embodying the anti- 
skid reinforcement features of the aforesaid Beckwith, Reyburn, 
Conner and other patents held by Respondent American. These agree- 
ments also provided for Respondent McKay’s purchase of cross chains 
containing the tread links embodying anti-skid reinforcement features 
controlled under the aforesaid patents owned by Respondent Ameri- 
can. The agreements also stipulated that Respondent McKay in its 
sale of unpatented tire chains containing the patented cross chains or 
tread member links embodying the anti-skid reinforcement features 
under the aforesaid patents, should not sell such tire chains at any 
price except that specified by Respondent American. The agreements 
also provided for payment of a royalty by the so-called “licensee” to be 
used and expended for the benefit not only of the so-called “licensor” 
but also of the “licensee” through advertisement and promotion of 
the sale of the tire chains which contained the patented anti-skid bar 
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reinforcing devices in tread links. The agreements had a provision 
by which Respondent McKay could at its election terminate the same 
by written notice and in the instance of Respondent McKay such elec- 
tion was exercised on February 6, 1939. However, Respondent McKay 


| has not discontinued its cooperative action with Respondent American 


and the other Respondent Members in their joint, concerted and effec- 
tive action to maintain fixed prices at which unpatented tire chains 
are offered for sale and sold by the said Respondent Members through- 
-out the United States. 

On October 7, 1935, Respondents American, Pyrene and Hodell 
(then trading under the name and style of Chain Products Company) 
executed written agreements similar in form and substance to the 
aforesaid agreements which were executed by Respondent American 
and Respondent McKay on September 26, 1935. Subsequently thereto, 
namely on May 19, 1939, Respondent St. Pierre and on July 12, 1939, 
Respondent 8. G. Taylor, executed with Respondent American written 
agreements similar to the one executed by Respondents American and 
McKay on September 26, 1935. The aforesaid written agreements 
which were executed by Respondents American, Hodell, Pyrene, St. 
Pierre and S. G. Taylor have not been terminated. 

Pursuant to the terms and provisions of the aforesaaid written agree- 
ments the Respondent Members who purport to be “licensees” there- 
under have adhered to and made effective the price schedules on unpat- 
ented tire chains as announced and published by Respondent American. 

Both prior to the execution of the aforesaid written agreements and 
subsequent thereto, representatives of the purported “licensor” 
Respondent American and “licensee” Respondents McKay, Hodell, St. 
Pierre, Pyrene and S. G. Taylor and representatives of other Respond- 
ent Members, during the course of meetings and at other times have 
communicated with each other and conferred concerning the prices 
which were to be announced as well as those which had been announced 
by Respondent American, the purported “licensor,” under the afore- 
said written agreements. During the course of such meetings, com- 
munications and conferences, such representatives arrived at under- 
standings and agreements between and among themselves concerning 
the prices that should be and were announced by Respondent Ameri- 
can pursuant to the terms and provisions of the aforesaid written 
agreements, all for the purpose and with the effect of eliminating 
price competition between and among Respondent Members in their 
sale of unpatented tire chains. 

Despite the provision in the aforesaid written agreements whereby 
Respondent American purported to “license” the aforesaid Respond- 
ent Members to make and sell the aforesaid anti-skid bar reinforced 
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tire chains the said Respondent Members as “licensees” simply took 
advantage of certain provisions contained in the said written agree- 
ments whereby they purchased all parts of tire chains which con- 
tained the aforesaid patented anti-skid bar reinforced features from 
Respondent American at factory cost plus 10%. They then used 
such parts in the manufacture of unpatented tire chains which they 
then offered for sale and sold at the specified prices which had been 
agreed upon in the aforesaid written agreements and otherwise by 
representatives of the Respondent Members, including the aforesaid 
“licensor” and “licensees.” 

Respondent Members did not intend at any time that the aforesaid 
written “license” agreements should operate as genuine license agree- 
ments pursuant to which the “licensees” would make and sell the afore- 
said anti-skid bar reinforced tread member links. On the contrary 
they sought to use and did use such purported written “license” agree- 
ments as a subterfuge and device to conceal from and deceive the pub- 
lic and government officials into believing that the said written agree- 
ments were licenses to make and sell products of a patented invention 
whereas in fact Respondent Members never intended that the “li- 
censees” should make, nor they made, the patented articles as provided 
for in the said written agreements. They have been used only as the 
fulcrum for unlawful price fixing agreements pursuant to the terms 
and provisions of which the “licensees” were more firmly bound to 
maintain prices on unpatented tire chains as fixed by the combination 
of Respondents set forth in Paragraph 5 hereof. Said written agree- 
ments have also served Respondent Members as a device and scheme 
whereby resale prices were fixed and maintained on tire chains made 
by the aforesaid purported “licensees” who only purchased from Re- 
spondent American the aforesaid anti-skid bar reinforced tread mem- 
ber links for use in the manufacture and sale of unpatented tire chains. 

Par. 7. Pursuant to, in furtherance of and to make more effective 
the unlawful combination which is set forth in Paragraphs 5 and 6 
hereof, Respondent Members American, McKay, Pyrene and Hodell 
entered into an agreement during 1937 with Respondents Shirley, Ol- 
cott and Nichols, copartners trading under the firm name Shirley, 
Olcott and Nichols (sometimes hereinafter referred to merely as Re- 
spondent Shirley) pursuant to the terms and provisions of which it 
was arranged and agreed for the latter to serve the said Respondent 
Members as their common agent in seeking to sell tire chains for them 
to the Federal Government through its various agencies in Washing- 
ton, D.C. 

The aforesaid agreement between and among the aforesaid Mem- 
bers and Respondent Shirley was performed, carried out and made 
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effective after collaborations and conferences between and among their 
representatives where it was arranged for Respondent American to 
instruct Respondent Shirley to serve as a common agent for all of the 
said Respondent Members in submitting bids to agencies of the Fed- 
eral Government in the name of Respondent Shirley but on the behalf 
and for the benefit of the said Respondent Members for the sale of 
tire chains of all types, including those with the aforesaid patented 
anti-skid bar reinforced factors and those without such features, to: 
the Federal Government at such prices as were prescribed by Respond- 
ent American after its collaborations and agreements with representa- 
tives of the other said Respondent Members, as previously alleged 
herein. 

Respondent Shirley then proceeded in accordance with such instruc- 
tions during 1937, 1938, 1939, 1940, 1941 and 1942, to submit bids to: 
the Federal Government in his name on tire chains at prices previ- 
ously agreed upon between and among Respondent Members and Re- 
spondent Shirley and which were named and specified by Respond- 
ent American. In accordance with agreements and prearrangements 
which Respondent American and Respondent Shirley had with other ~ 
Respondent Members, as aforesaid, he allocated to each of said Re- 
spondent Members on equal shares the revenue secured from all con- 
tracts for tire chains which were awarded to him by the Federal Gov- 
ernment pursuant to such bids. He also allocated equally among said 
Respondent Members the freight costs involved in the shipment of 
such tire chains to the Federal Government under such contracts in 
accordance with agreements that he and representatives of said Re- 
spondent Members had previously reached. 

On certain occasions when Respondent Shirley thus submitted bids 
under seal to the Federal Government in his own name but for the 
benefit of each of the said Respondent Members at prices specified by 
Respondent American said Members also submitted bids under their 
own name under seal to the Federal Government, usually identically 
the same prices bid by said Respondent Shirley but on certain other 
occasions at previously agreed upon differences therefrom. In many 
such instances where bids were thus tied or made identical by prior 
agreements of Respondent Members and Respondent Shirley the offi- 
cials of the Federal Government under the laws requiring them to se- 
cure competitive bids and to make award to the lowest bidder were 
compelled to make award by lot to Respondent Shirley or one of the 
said Respondent Members which had submitted such tie bids. 

In particular instances where bidders other than said Respondent 
Members and Respondent Shirley submitted bids which were lower 
than the one collusive bid at fixed prices as submitted in the names of 
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certain of the Respondent Members and Respondent Shirley, then Re- 
spondent American advised Respondent Shirley, with respect to fu- 
ture bidding, not to worry about such low bidders “as they will be 
controlled.” In bidding subsequent to such advice from Respondent 
American to Respondent Shirley, competition with Respondents by 
such other low bidders lessened in quality and quantity. 

Through the aforesaid methods, policy and practice of bidding Re- 
spondent Shirley and said Respondent Members were enabled to and 
did present to the United States Government and its purchasing agen- 
cies an appearance of competition when in fact all of their bids were 
fixed and agreed upon prior to their submission by cooperative and 
collective action between and among their representatives. Through 
that procedure the United States Government was denied the benefit 
of competition to which it was entitled under the laws which require 
that its purchasing officials secure competitive bids on such occasions 
and make awards to the lowest bidder. 

Par. 8. Each Respondent Member for the purpose and with the 
result of making more effective the matching of price quotations and 
the consequent hindrance, frustration, suppression and elimination of 
price competition through the unlawful combination alleged in Para- 
graph 5 hereof, with the knowledge that each other Respondent Mem- 
ber simultaneously does likewise, generally refrains from quoting 
f. o. b. its place of production or shipment prices that are independent 
of and unrelated to the basing point, freight equalization, and zone 
systems or pricing practices, more fully described in Paragraphs 9, 
10 and 11 hereof. 

Each Respondent Member, with the knowledge that each other 
Respondent Member simultaneously does likewise, uses the basing 
point, freight equalization and zone delivered pricing practices and 
systems hereinafter more fully described in Paragraphs 9, 10 and 11 
hereof, for the purpose and with the effect of keeping other Respond- 
ent Members informed as to what its prices are to be and of matching 
its quotations of delivered prices or delivered costs with those of other 
Respondent Members as made to any intending purchaser. Each 
Respondent Member thereby assists each other Member in maintain- 
ing a situation whereby purchasers are unable to find any difference 
or advantage in price in the delivered price or delivered cost quota- 
tions of all Respondent Members. Each Respondent. Member uses 
the aforesaid basing point, freight equalization and zone delivered 
pricing practices and systems for the purpose and with the result of 
making more effective the hindrance, frustration and suppression of 
competition alleged in Paragraph 5 hereof. 


| 
| 
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Par. 9. Basing Point Pricing System: Each Respondent Member 
| in arriving at the sums or amounts quoted in its published price lists 
relating to Welded Chain provides that the delivered cost to any in- 
® tending purchaser or user at the latter’s destination shall be the figure 
or sum resulting from the use of a formula composed of a basing price 
‘| plus freight from a single basing point (Pittsburgh, Pennsylvania) 
| to the destination of such purchaser or user irrespective of whether 
shipment is to be made or is made from such basing point or another 
location from which other and different freight rates actually apply.. 

Each Respondent Member uses and specifies in its price lists relat- 
ing to Welded Chain, the same base point and the same base price 
for such base point used that is used and specified by other Respondent 
Members. The result is that when the same base prices of each 
| Respondent Member are so used as factors in the formula of base price 
| plus the same freight factor from the base point to a purchaser’s 

destination, their quoted delivered cost or price on Welded Chain to. 
any intending purchaser or user at his destination is exactly matched 
and made identical by all Respondent Members at any given time. 
_ Said Respondent Members produce Welded Chain and ship same 
to their respective customers from numerous points other than the 
point used, as aforesaid, as a basing point. 

Each Respondent Member, in its use of the aforesaid basing point 
practice, notwithstanding differences in the actual freight rates from 
its place of business and manufacture to the different locations of its 
different customers with lower rates applying to those nearby than to 
those more distantly located, habitually and systematically demands, 
charges, accepts and receives as an inherent and necessary incident to 
the said basing point practice of delivered price quotations, larger 
sums and amounts for products of equal quality and quantity from 
its customers located at or near its place of business or manufacture 
than from other customers located at greater distances. Such nearby 
customers are thereby required to pay more, and the more distant cus- 
tomers to pay less, to each Respondent Member for Welded Chain 
than would be the case if the forces of competition made and deter- 
mined the prices at which Respondent Members sell chain and chain 
products. 

Each Respondent Member, as aforesaid, uses said basing point pric- 
ing practice as a device by which it not only suppresses price competi- 
tion and deprives its nearby customers of price advantages which they 
would, under competitive conditions, enjoy by reason of their prox- 
imity to points of production, but also as an inherent and necessary 
incident to the operation of the aforesaid basing point method of 
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pricing, unfairly discriminates against its nearby customers in favor 
of those more distantly located. 

Par. 10. Freight Equalization Pricing System: Each Respondent 
Member, in arriving at the sums or amounts quoted in its published 
price lists relating to Weldless Chain, provides that the delivered costs 
to any intending purchaser or user at the latter’s destination shall be 
the figure or sum resulting from the use or application of a formula 
of an f. o. b. factory price quotation plus whatever freight factor is — 
necessary to exactly equalize or match the sum of a base price at four 
- specified basing points, namely, f. o. b. York, Pennsylvania; Cleve- 
land, Ohio; Cincinnati, Ohio; or Bridgeport, Connecticut, plus 
freight therefrom to the buyers’ destination as announced by it or 
other of the Respondent Members in such manner, form and sub- 
stance as to enable, and which does enable, all Respondent Members 
to match their delivered costs on Weldless Chain as quoted by them 
to any intending purchaser or used at his destination at any given 
point of time. 

Said Respondent Members produce Weldless Chain and ship same 
to their respective customers from points other than the points named 
as aforesaid as f. o. b. points from which freight is equalized and de- 
livered costs matched. 

Each Respondent Member, in its use of the aforesaid freight equali- 
zation pricing practice, notwithstanding differences in the actual 
freight rates from its place of business and manufacture to the differ- 
ent locations of its different customers with lower rates applying to 
those nearby than to those more distantly located, habitually and sys- 
tematically demands, charges, accepts and receives as an inherent and 
necessary incident to the said freight equalization practice of price 
quotations, larger sums and amounts for products of the same qual- 
ity and quantity from its customers located at or near its place of busi- 
ness and manufacture than from other customers located at greater 
distances. Such nearby customers are thereby required to pay more, 
and its more distant customers to pay less, to such Respondent Mem- 
ber for Weldless Chain and chain products than would be the case 
were its price quotations determined by the forces of competition. 

Each Respondent Member as aforesaid uses said freight equaliza- 
tion pricing practice as a device by which it not only suppresses price 
competition and deprives its nearby customers of price advantages. 
which otherwise they would naturally enjoy by reason of their prox- 
imity to places of production, but also discriminates against such 
nearby customers in favor of those more distantly located. 

Par. 11. Zone Pricing System: Each Respondent Member in ar- 
riving at the sums or amounts quoted in its published price lists relat- 
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ing to Tire Chains provides that the delivered cost of tire chains to 
any intending purchaser or user at the latter’s destination shall be 
identically the same delivered cost quoted to all other purchasers or 
users in the United States wherever located, irrespective of the fact 
that some such intending purchasers and users are located at or near 
such Respondent Member’s place of manufacture and shipment and 
other purchasers and users are located thousands of miles away; also 
irrespective of the fact that the cost of shipping tire chains from its 
place of manufacture ranges from zero, with respect to those customers 
who take delivery at its place of manufacture, to an amount equal toa 
substantial part of the net price realized from the delivered price of 
Tire Chains sold to customers located at distances of 1,000 miles or 
more from the place of manufacture. 

Each Respondent Member uses the aforesaid zone pricing practice 
in order that it and other Respondent Members might match, and 
through its use they are enabled to match, the delivered cost quoted 
by each of the others to any intending purchaser or user of Tire Chains 
at any destination at a given time. 

Each Respondent Member, through the use of the aforesaid zone 
pricing practice, notwithstanding differences in the actual freight 
rates from its place of business and manufacture to the different loca- 
tions of its different customers with lower rates applying to those 
nearby than to those more distantly located, habitually systematical- 
ly demands, charges, accepts and receives as a necessary incident to 
the aforesaid zone pricing practice of delivered price quotations, 
larger sums and amounts for products of equal quality and quantity 
from its respective customers located at or near its place of business 
or manufacture, than from other customers located at greater dis- 
tances. Such nearby customers are thereby required to pay more, and 
the more distant customers to pay less, to it for Tire Chains than 
would otherwise be the case if the forces of competition made and 
determined the price quotations of each such Respondent Member. 

Each Respondent Member as aforesaid uses said zone pricing prac- 
tice as a device by which it not only suppresses price competition and 
deprives its nearby customers of price advantages which otherwise 
they would naturally enjoy by reason of their proximity to points 
of production, but as a necessary incident to said zone pricing prac- 
tice discriminates against its nearby customers in favor of other cus- 
tomers more distantly located. 

Par. 12. The inherent and necessary effect of the adoption and 
maintenance by the Respondent Members of the delivered price sys- 
tems described and alleged in Paragraphs 8, 9, 10 and 11 herein in- 
cludes all and singularly the following, to wit: 
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(1) The elimination of price competition between Respondent 
Members in the sale of chain and chain products at locations adjacent 
to each of the several places of fabrication of said products; 

(2) Substantial lessening of competition among Respondent Mem- 
bers in all parts of the United States by virtue of each Respondent 
Member voluntarily and reciprocaly surrendering and canceling the 
inherent advantage it has over its competitors within the market 
area nearer freight-wise to its factory than to a factory of a competitor 
in consideration of a similar surrender and cancellation by each of the 
other Respondent Members; 

(3) The levying of an additional financial burden in varying arbi- 
trary sums for the sole purpose of reimbursing Respondent Members 
for concessions voluntarily made by them to some of their customers 
in the accomplishment of Respondents’ unlawful purpose to destroy 
price competition in the sale of chain and chain products in commerce 
and to create for the said Respondent Members a monopoly therein 
and thereof ; 

(4) The fixing and control by Respondents’ concurrent action of an 
arbitrary substantial portion of the total cost of the product to any 
and every purchaser upon a basis having no relation to total cost of 
production, sales and transportation ; 

(5) The maintenance of monopolistic unfair and oppressive dis- 
crimination against purchasers of chain and chain products in large 
areas of the United States by depriving such purchasers of the advan- 
tage in cost otherwise accruing to them from their proximity to the 
factories of Respondent Members; 

(6) The levying upon nearby purchasers of chain and chain prod- 
ucts increases in net prices of such products over what said net prices 
on such products to such customers would have been if said prices had 
been fixed by competition among Respondents, such increases in net 
prices being approximately equal to decreases in net prices afforded 
by Respondents to distantly located customers. Each Respondent 
Member thus Compels its nearby customers to pay not only the actual 
freight rates on the products purchased by them respectively, but also 
in effect. compels such purchasers to pay portions of the cost of trans- 
portation of said products to other purchasers distantly located from 
the factory of such Respondent Member. 

Par. 13. The combination and the acts, practices, methods, policies, 
agreements and understandings of the Respondents as hereinbefore 
alleged, all and singularly, are unfair and to the prejudice of the 
public; deprive the public of the benefit of competition; are discrim- 
inatory against some buyers and users of chain and chain products; 
have a dangerous tendency to and have actually hindered, frustrated, 


CHAIN INSTITUTE, INC. ET AL. 1065 


7 1041 Complaint 


suppressed and eliminated competition in the sale of chain and chain 
products in commerce within the intent and meaning of the Federal 
‘Trade Commission Act; have the tendency and capacity to restrain 
unreasonably, and have restrained unreasonably, such commerce in 


*| said products; have a dangerous tendency to create in Respondents 


a monopoly in the sale and distribution of such products and constitute 
unfair methods of competition and unfair and deceptive acts and 
practices in commerce within the intent and meaning of Section 5 of 
the Federal Trade Commission Act. 


Count II 
THE CHARGE UNDER THE CLAYTON ACT 


Paracraru 1. Pursuant to the provisions of Section 2 of an Act 
of Congress approved October 15, 1914, entitled “An Act to supple- 
ment existing laws against unlawful restraints and monopolies and for 
other purposes,” commonly known as the Clayton Act, as amended by 
an Act of Congress approved June 19, 1936, commonly known as the 
Robinson-Patman Act, the Commission, having reason to believe that 
the parties hereinafter specifically named and more particularly de- 
scribed as Respondents in this Count II, sometimes hereinafter re- 
ferred to as Respondent Members and included among those named 
as Respondents in the caption hereof, have violated and are violating 
the provisions of said Act of Congress as so amended, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, the Commission hereby issues its amended - 
complaint, stating its charges in such respect as follows: 


NATURE OF CHARGES 


Par. 2. The charges hereinafter contained in this Count IT are that 
each of the Respondent Members has been and is now unlawfully dis- 
criminating as between its customers in the prices it charges, demands, 
accepts and receives in connection with the sale of chain and chain 


products in commerce. 


Description of Respondents; Definitions and Explanations of Terms; 
Description and History of Industry and the Commerce of Re- 


spondents 


Pars. 3 and 4. As Paragraphs 3 and 4 of this Count IT, the Commis- 
sion incorporates Paragraphs 3 and 4, inclusive of Count I of this 
amended complaint to precisely the same extent and effect as if each 
and all of them were set forth in full and repeated verbatim in this 
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Count II, except the definition of the term “commerce.” ‘The term 
“commerce,” as hereinafter used, means “commerce” as defined and 
set forth in the Clayton Act. 


OFFENSES CHARGED 


Par. 5. Since June 19, 1936, and while engaged as aforesaid in com- 
merce among the several States of the United States and in the Dis- 
trict of Columbia, each of the Respondent Members, American, Bridge- 
port, McKay, Pyrene, Hodell, St. Pierre, Taylor, Cleveland, Colum- 
bus, International, Nixdorff, Peerless, Round, Russell, Seattle, Turner, 
Western and Woodhouse has been and is now in the course of such 
commerce, discriminating in price between purchasers of said com- 
modities of like grade and quantity sold for use, consumption or resale 
within the several States of the United States and the District of 
Columbia in that each of the respondents has been and is now system- 
atically selling such commodities to many purchasers at a price high- 
er than the price at which commodities of like grade and quantity are 
sold by it to other purchasers and users. 

Par. 6. Each of the respondents uses a delivered pricing system 
and practice for determining, calculating, making up, using, announc- 
ing, publishing and distributing its quotations and offers to its respec- 
tive customers in selling them chain and chain products in commerce. 
Each of the respondents in using its said delivered pricing system for 
quoting its delivered prices and in making sales of chain and chain 
products in commerce in accordance and in connection therewith, dis- 
criminates as between its customers in net prices realized on chain 
and chain products of like grade and quantity. The discriminations 
by each said respondent thus effected are systematic and result, in part, 
because of its failure to “make only due allowance for differences in 
the cost of manufacture, sale, or delivery resulting from the differing 
methods or quantities in which such commodities are to such pur- 
chasers sold or delivered” and are discriminatory to such an extent 
that the net prices paid by customers located at or near its factory 
door in many instances amount to much more than the net prices 
realized by such respondent on chain and chain products of like grade 
and quantity sold to its customers located hundreds of miles away. 
The systematic discriminations in net prices thus effected by each of 
the respondents against nearby customers and in favor of its more 
distantly located customers are inherent in the use of the aforesaid 
delivered pricing system of each of the respondents. There are also 
involved in said system Matched delivered price quotations or offers 
as made by all respondents to any given customer, so that such cus- 
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tomer in considering or accepting any of such offers is denied the op- 
portunity ordinarily afforded under. price competition to bargain with 
one Respondent Member against another. 

Par. 7. Each of the Respondent Members engaged in the sale of 
welded chain and chain products practices the systematic regional dis- 
criminations in the sale of such products as alleged in the immediately 
preceding Paragraph 6 of this Count IIT pursuant to and in accord- 
ance with its practice of making on such products varying quota- 
tions on a delivered basis calculated by arbitrarily using a base price 
f. o. b. Pittsburgh plus charges for freight from Pittsburgh as though 
shipments were to be made therefrom to each of the various destina- 
tions although actually these shipments are regularly made from other 
locations, the points of production, from which different freight 
charges actually apply. 

Each of the Respondent Members engaged in the sale of weldless 
chain and chain products practices the systematic regional discrimi- 
nations in the sale of such products as alleged in the immediately pre- 
ceding Paragraph 6 of this Count II pursuant to and in accordance 
with its practice of making on such products varying quotations on 
a delivered basis calculated by arbitrarily using a base price f. o. b. 
each of a number of base points plus charges for freight from such 
basing points as though shipments were to be made therefrom to each 
of the various destinations. The governing basing point in any given 
case is that where the combination of the applicable base price plus 
the said calculated charge for freight is not as high as the combination 
of some other base price plus the calculated charge for freight. In 
numerous instances actual shipments of such products are not made 
from the base point used in making the aforesaid calculation of the 
costs of the products delivered to the purchaser at destination. On the 
contrary, actual shipments are regularly made to many destinations 
from production points from which different freight charges actually 
apply. 

Par. 8. Each of the said respondents has been and is now classify- 
ing its customers to receive from it quantity, trade and other discounts 
from quoted prices so that by virtue of such classifications and action 
pursuant thereto, each such respondent charges, demands, accepts and 
receives higher prices in connection with sales of chain and chain prod- 
ucts in commerce from some of its customers than from others, even 
though they are competitively engaged with the customers who pay 
such lower prices. 

Par. 9. Each of the said respondents practices the aforesaid sys- 
tematic, regional and other discriminations in price for the purpose 
and with the effect of enabling all the respondents to exactly Match 
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their delivered price offers to sell chain and chain products of like 
grade and quantity in commerce to any given prospective purchaser 
at any given destination and to maintain such matched offers. 


Effects of Price Discriminations Practiced by Respondents 


Par. 10. The inherent and necessary effect of the practice by the Re- 
spondent Members of the discriminations described and alleged in 
Paragraphs 5, 6, 7 and 8 of this Count IT herein includes all and singu- 
larly the following, to wit: 

(1) The elimination of price competition between Respondent Mem- 
bers in the sale of chain and chain products at locations adjacent to 
each of the several places of fabrication of said products ; 

(2) Substantial lessening of competition among Respondent Mem- 
bers in all parts of the United States by virtue of each Respondent 
Member voluntarily and reciprocally surrendering and canceling the 
inherent advantage it has over its competitors within the market area 
nearer freight-wise to its factory than to a factory of a competitor in 
consideration of a similar surrender and cancellation by each of the 
other Respondent Members ; 

(3) The levying of an additional financial burden in varying arbi- 
trary sums for the sole purpose of reimbursing Respondent Members 
for concessions voluntarily made by them to some of their customers 
in the accomplishment of Respondents’ unlawful purpose to destroy 
price competition in the sale of chain and chain products in commerce 
and to create for the said Respondent Members a monopoly therein 
and thereof ; 

(4) The fixing and control by Respondents’ concurrent action of an 
arbitrary substantial portion of the total cost of the product to any 
and every purchaser upon a basis having no relation to the combined 
cost of production, sales and transportation ; 

(5) The maintenance of monopolistic, unfair, and oppressive dis- 
crimination against purchasers of chain and chain products in large 
areas of the United States by depriving such purchasers of the ad- 
vantage in cost which would otherwise accrue to them from their prox- 
imity to the factories of Respondent Members ; 

(6) The levying upon nearby purchasers of chain and chain prod- 
ucts of increases in net prices of such products over what said net 
prices to such customers would have been if fixed by competition among 
Respondents, such increases in net prices being approximately equal 
to decreases in net prices afforded by Respondents to distantly located 
customers. Each Respondent Member thus compels its nearby cus- 
tomers to pay not only the actual freight rates on the products pur- 
chased by them respectively, but also in effect compels such purchasers 
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to pay portions of the cost of transportation of said products to other 
purchasers distantly located from the factory of such Respondent 
Member. 

Par. 11. Further effects of the said discriminations in price made by 
_ said Respondent Members as alleged and described in Paragraphs 5, 
6, 7 and 8 of this Count II herein may be substantially to lessen com- 


_ petition between the buyers of said chain and chain products from 


respondents receiving said lower discriminatory prices and other 
buyers from respondents competitively engaged with such favored 
buyers who do not receive such favorable prices; tend: to create a 
monopoly in the lines of commerce in which buyers from: respondents 
are engaged; and to injure, destroy, and prevent competition in the 
lines of commerce in which those who purchase from Respondent Mem- 
bers are engaged between the said beneficiaries of said discriminatory 
prices and said buyers who do not and have not received such beneficial 
prices as well as to lessen competition in the lines of commerce in which 
respondents are engaged. 


CONCLUSION 


Par. 12. The aforesaid acts of each of the said respondents consti- 
tute violations of the provisions of subsection (a) of Section 2 of the 
Clayton Act, as amended by the Robinson-Patman Act, approved June 
19, 1986 (49 Stat. 1526; 15 U.S. C. A., Sec. 18, as amsnded). 


Report, FiInpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and to the provisions of an Act of Congress entitled “An Act to supple- 
ment existing laws against unlawful restraints and monopolies, and 
for other purposes,” approved October 15, 1914 (Clayton Act), as 
amended by an Act of Congress approved June 19, 1936 (Robinson- 
Patman Act), the Federal Trade Commission, on October 9, 1945, 
issued and subsequently served its amended complaint in this proceed- 
ing upon the respondents named in the caption hereof, charging them 
in Count I thereof with the use of unfair methods of competition and 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of the Federal Trade Commission Act and charging 
certain of them in Count II thereof with discriminations in price in 
violation of the provisions of subsection (a) of Section 2 of the said 
Clayton Act as amended, in the sale of chain ad chain products, said 
amended complaint being issued in the place of and instead of the 
complaint against the same respondents issued on. December 22, 1942. 

After the issuance of the said amended complaint and the filing of 
respondents’ answers thereto, testimony and other evidence in sup- 
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port of and in opposition to the allegations of said amended complaint 
were introduced before a hearing examiner of the Commission there- 
tofore duly designated by it, and the said testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the complaint, the answers thereto, testimony and 
other evidence, recommended decision of the hearing examiner and 
exceptions thereto, briefs in support of and in opposition to the com- 
plaint, and oral arguments of opposing counsel; and the Commis- 
sion, having duly considered the matter and having entered its order 
disposing of the exceptions to the recommended decision of the hear- 
ing examiner and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its find- 
ings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. (1) Respondent Chain Institute, Inc., a trade asso- 
ciation (sometimes hereinafter referred to as “Institute”), is a cor- 
poration organized and existing under the laws of the State of Dela- 
ware, with its principal office at 208 South La Salle Street, Chicago, 
Tilinois. It was first organized in June 1933. 

(2) Respondent American Chain & Cable Company, Ine. (some- 
times hereinafter referred to as “American”) is a corporation organ- 
ized and existing under the laws of the State of New York, with its 
principal office at Bridgeport, Connecticut, and its general office at 
230 Park Avenue, New York, New York. Said respondent manufac- 
tures and sells welded, weldless, and tire chain. It has a plant located 
at East Princess and Charles Streets, York, Pennsylvania, where it 
manufactures welded, weldless, and tire chain and a plant at Braddock, 
Pennsylvania, where it manufactures welded chain. Respondent 
American joined the Chain Institute in June 1933 and se a 
since that time has been a member of the said Institute. 

(3) Respondent Bridgeport Chain & Manufacturing Company 
(sometimes hereinafter referred to as “Bridgeport”) is a iGouneiviclt 
corporation, with its principal office and plant at 964 Crescent Avenue, 
Bridgeport, Connecticut. It manufactures and sells weldless chain and 
also sells welded and tire chain. 

(4) Respondent The McKay Company (sometimes hereinafter 
referred to as “McKay”) is a corporation organized and existing under 
the laws of the State of Pennsylvania, with its principal office located 
at McKay Building, Pittsburgh, Pennsylvania. Said respondent man- 
ufactures and sells welded, weldless, and tire chain. It has a plant at 
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York, Pennsylvania, where it manufactures welded, weldless, and tire 
- chain, and a plant at McKees Rocks, Pennsylvania, where it manufac- 
tures welded chain. Respondent McKay joined the respondent Insti- 
tute in June 1933 and continuously since that time has been a member 
of the said Institute. 

(5) Respondent Pyrene Manufacturing Company (sometimes 
_ hereinafter referred to as “Pyrene”) is a corporation organized and 
existing under the laws of the State of Delaware, with its principal 
office located at 560 Blmnt. Avenue, Newark, New Jersey, and plant 
at Empire Street, Newark, New Jersey. During the period covered 
by the amended complaint it manufactured and sold tire chain. This 
respondent sold its tire chain manufacturing facilities to The Newark 
Chain Company as of April 30, 1948. Respondent Pyrene joined the 
respondent Institute in June 1933 and was continuously a member of 
_ said Institute during the period covered by the amended complaint. 
(6) Respondent Hodell Chain Company (sometimes hereinafter 
referred to as “Hodell”) is a corporation organized and existing 
under the laws of the State of Ohio, with its principal office located at 
3924 Cooper Avenue, Cleveland, Ohio. Said respondent was organ- 
ized in 1893 and, until July 1, 1936, traded under the name. and title 
“Chain Products Company.” Prior to using this name, said respond- 
ent was known as the Cleveland Galvanizing Company. Said respond- 
ent has a plant in Cleveland, Ohio. It manufactures and sells welded, 
weldless, and tire chain. Said respondent joined the respondent Insti- 
tute in 1935, and resigned therefrom in 1939. 

(7) Respondent St. Pierre Chain Corporation (sometimes herein- 
after referred to as “St. Pierre”) is a corporation organized and exist- 
ing under the laws of the State of Massachusetts, with its principal 
office and plant located in Worcester, Massachusetts. It manufactures 
and sells tire chain. Said respondent joined the respondent Institute 
in June 1933 and continuously since that time has been a member of 
said Institute. 

(8) Respondent S. G. Taylor Chain Company (sometimes herein- 
after referred to as “Taylor”) is a corporation organized and existing 
under the laws of the State of Lllinois, with its principal office located 
at 3-141st Street, Hammond, Indiana, and plant in Hammond, Indi- 
ana. It manufactures and sells welded and tire chain and also sells 
weldless chain. Said respondent joined respondent Institute in June 
1933 and continuously since that time has been a member of said In- 
stitute. | 

(9) Respondent Cleveland Chain & Manufacturing Company 
(sometimes hereinafter referred to as “Cleveland”’) is a corporation 
organized and existing under the laws of the State of Ohio, with prin- 
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cipal office and plant located at Broadway and Henry Streets, Gar- 
field Heights, Cleveland, Ohio. It manufactures and sells welded, 
weldless, and tire chain. Said respondent joined the respondent In- 
stitute in June 1933 and continuously since that time has been a mem- 
ber of said Institute. 

(10) Respondent Columbus McKinnon Chain Corporation (some- 
times hereinafter referred to as “Columbus McKinnon”) is a corpora- 
tion organized and existing under the laws of the State of New York, 
with principal office and plant located at Tonawanda, New York. It 
manufactures and sells welded and tire chain and also sells weldless 
chain. Said respondent joined the respondent Institute in June 1933 
and continuously since that time has been a member of said Institute. 

(11) Respondent Campbell Chain Company (formerly Inter- 
national Chain & Manufacturing Company, and sometimes hereinafter 
referred to as “International’’) is a corporation organized and exist- 
ing under the laws of the State of Pennsylvania, with its principal 
office and plant located at Norway and Elm, York, Pennsylvania. It 
manufactures and sells welded, weldless, and tire chain. Said re- 
spondent joined the respondent Institute in June 1933, resigned there- 
from on June 17, 1939, rejoined on June 15, 1940, and continuously 
since the latter date has been a member of said Institute. 

' (12) Respondent Nixdorff-Krein Manufacturing Company (some- 
times hereinafter referred to as “Nixdorff-Krein”) is a corporation 
organized and existing under the laws of the State of Delaware, with 
its principal office located at 900 Howard Street, St. Louis, Missouri, 
and plant at St. Louis, Missouri. It manufactures and sells welded 
and tire chain and also sells weldless chain. Said respondent joined 
the respondent Institute in June 1933 and continuously since that 
time has been a member of said Institute. 

(18) Respondent Peerless Chain Company (sometimes hereinafter 
referred to as “Peerless”) is a corporation organized and existing 
under the laws of the State of Minnesota, with its principal office and 
plant located at Winona, Minnesota. It manufactures and sells 
welded, weldless, and tire chain. Said respondent began to manu- 
facture weldless chain in 1941; prior to that time it sold weldless chain 
manufactured by others. Said respondent joined the respondent 
Institute in July 1933 and continuously since that time has been a 
member of said Institute. 

(14) Respondent Round California Chain Company (sometimes 
hereinafter referred to as “Round California”) is a corporation’ 
organized and existing under the laws of the State of California, with 
its principal office and plant located on Bay Shore Highway, South 
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_ San Francisco, California. It manufactures and sells welded chain 
_ and also sells weldless and tire chain. | 

(15) Respondent The John M. Russell Manufacturing Company, 
Inc. (named in the complaint as J. M. Russell Manufacturing Com- 
pany, and sometimes hereinafter referred to as “Russell”) is a corpora- 
tion organized and existing under the laws of the State of Connecticut, 

_with its principal office and plant located at Naugatuck, Connecticut. 
It manufactures and sells the type of weldless chain known as sash 
and kindred chain. Said respondent joined the Sash and Kindred 
Chain Group of respondent Institute in July 1933 and continuously 
since that time has been a member of the said Group of said Institute. 

(16) Respondent Seattle Chain & Mfg. Company (sometimes here- 

-inafter referred to as “Seattle”) is a corporation organized and exist- 
ing under the laws of the State of Washington, with principal office 

and plant at 6921 East Marginal Way, Seattle, Washington. It 
manufactures and sells welded chain and also sells weldless and tire 
chain. 

(17) Respondent Turner & Seymour Manufacturing Company 
(sometimes hereinafter referred to as “Turner & Seymour’) is a cor- 
poration organized and existing under the laws of the State of Con- 
necticut, with principal office and plant at Torrington, Connecticut. 

- It manufactures and sells the type of weldless chain known as sash 
and kindred chain. Said respondent joined the Sash and Kindred 
Group of said respondent Institute in July 1933 and continuously 
since that time has been a member of said Group of said Institute. 

(18) Respondent Western Chain Products Company (sometimes 
hereinafter referred to as “Western”) is a corporation organized and 
existing under the laws of the State of Illinois, with its principal office 
and plant located at 1807 West Belmont Avenue, Chicago, Illinois. It 
manufactures and sells welded, weldless, and tire chain. Said re- 
spondent began the manufacture of weldless chain in 1945; prior to 
that time it sold weldless chain manufactured by others. Said re- 
spondent joined the respondent Institute in July 1933 and continu- 
ously since that time has been a member of said Institute. 

(19) Respondent Woodhouse Chain Works (sometimes hereinafter 
referred to as “Woodhouse”) is a corporation organized and existing 
under the laws of the State of New Jersey, with principal office and 
plant at 251 Third Street, Trenton, New Jersey. It manufactures 
and sells welded chain and also sells weldless and tire chain. Said 
respondent joined respondent Institute in June 1933 and continuously 
since that time has been a member of said Institute. Respondent 
Woodhouse was purchased by respondent Cleveland in 1947. . 
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(20) Respondent. Dennis A. Merriman, an individual (sometimes: 
hereinafter referred to as “Merriman”) has been managing director: 
of respondent Institute since August 1, 1938, with office located at 208 
South La Salle Street, Chicago, Illinois. 

(21) Respondent Walter S. McCann, an individual (sometimes 
hereinafter referred to as “McCann”), was secretary and treasurer 
of respondent Institute during part of the period covered by the 
amended complaint, with office located at 208 South La Salle Street, 
Chicago, Illinois. Respondent McCann died on May 19, 1945. As 
hereinafter used, the term “respondents” does not include McCann. 

(22) Respondent Wm. D. Kirkpatrick, an individual (sometimes 
hereinafter referred to as “Kirkpatrick”), is vice-president of re- 
spondent American, and from 1942 to 1944 was president of respond- 
ent Institute. Since June 1938 he has represented respondent Amer- 
ican in its membership in respondent Institute, and as such representa- 
tive of respondent American has attended meetings of representatives 
of other members, and in that capacity served on committees of re- 
spondent Institute, wrote and otherwise communicated with other 
representatives of members of respondent Institute concerning action 
of the Institute, its officials, and members. 

(23) Respondent Frank A. Bond, an individual (sometimes here- 
inafter referred to as “Bond’’), is executive vice-president and secre- 
tary of respondent McKay, with office located at McKay Building, 
Pittsburgh, Pennsylvania. Since 1933 he has represented respondent 
McKay in its membership in respondent Institute, and as such repre- 
sentative of McKay has attended meetings of representatives of other 
members, and in that capacity served on committees of respondent In- 
stitute, wrote and otherwise communicated with other representatives 
of members of respondent Institute concerning action of the Institute, 
its officials, and members. He has continuously since June 1933 served 
as chairman of the Traffic Committee of said Institute in dealing with 
freight rate matters. 

(24) Respondent George J. Campbell, Jr., an individual (sometimes 
hereinafter referred to as “Campbell”), is, and has been since Septem- 
ber 1941, president of respondent International, with offices located 
at the principal place of business of respondent International in York, 
Pennsylvania. From November 1942 to November 1944 he served as 
vice-president of respondent Institute. Since September 1941 he has 
represented respondent International in its membership in respondent 
Institute and as such representative of respondent International has 
attended meetings of representatives of other members, and in that 
capacity served on committees of respondent Institute and wrote and 
otherwise communicated with other representatives of members of re- 
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spondent Institute concerning action of the Institute, its officials, and 
members. George J. Campbell, Sr., was president of respondent In- 

ternational from 1922 to September 9, 1941, when he died. From 
June 19, 1933, to June 17, 1939, and from June 15, 1940, to September 


_ 9, 1941,-he represented respondent International in its membership 


in respondent Institute, and as such representative of respondent In- 
_ ternational attended meetings of representatives of other members and 
in that capacity served on committees of respondent Institute and 
wrote and otherwise communicated with other representatives of 
members of respondent Institute concerning action of the Institute, its 
_ officials, and members. 

(25) Respondent Alfred Peter Shirley, an individual (sometimes 
hereinafter referred to as “Shirley’”) was, during the period covered 
by the amended complaint, an engineer and manufacturers’ sales rep- 
_ resentative and was a partner in the firm of Shirley, Olcott & Nichols, 
with offices in the Mills Building, Washington, D. C. Respondent 
Shirley died on September 14, 1951. 

(26) Respondent Floyd B. Olcott (somtimes hereinafter referred 
to as “Olcott’’) is an individual residing at 7828 Orchid St., N. W., 
Washington, D. C., who is an engineer and manufacturers’ sales rep- 
resentative and was a partner in the firm of Shirley, Olcott & Nichols, 
which maintained its offices in the Mills Building, Washington, D. C. 
_ (27) Respondent Forrest C. Nichols (sometimes hereinafter re- 
_ ferred to as “Nichols’’) is an individual residing at 4702 Quebec Place, 
Washington, D. C., who is an engineer and manufacturers’ sales rep- 
resentative and was a partner in the firm of Shirley, Olcott & Nichols, 
which maintained its offices in the Mills Building, Washington, D. C. 

As hereinabove stated, respondent Shirley died on September 14, 
1951. The partnership of Shirley, Olcott & Nichols was terminated 
on September 15,1951. The arrangements between certain of the re- 
spondent manufacturers and Shirley, Olcott & Nichols relating to the 
sale of tire chain to the United States Government, all as described 
hereinafter, were terminated prior to the issuance of the original 
complaint herein. It does not appear that there is any likelihood 
that the arrangements may be resumed. The Commission is of the 
opinion that, under the circumstances, the amended complaint should 
be dismissed: as to the respondents Shirley, Olcott, and Nichols. As 
hereinafter used, the term “respondents” does not include respondents 
Shirley, Olcott, and Nichols. 

Respondents Cleveland, Seattle, Round California, and Bridgeport 
are affiliated through common ownership of the controlling capital 
stock of each of said respective corporations. L. D. Cull is chair- 
man of the board of directors of each of said four corporations. 
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Through his representation of respondent Cleveland and its member- 
ship in respondent Institute, he also represented Seattle, Round 
California, and Bridgeport, and their interests, at meetings of mem- 
bers of the respondent Institute and in other activities of the Institute. 
Each of these affiliated companies (now also including respondent 
Woodhouse) in addition to its own products merchandises products of 
the others, and there are actual transactions of purchase and sale be- 
tween them. 

Each of the respondents described in this paragraph, subparagraphs 
(2) to (19), inclusive, sometimes hereinafter referred to as respond- 
ent manufacturers, was, during the period covered by the amended 
complaint, engaged in the manufacture and sale of chain and chain 
products. The respondent Institute, described in subparagraph (1), 
and the individual respondents described in subparagraphs (20), (22), 
(23), and (24) have participated in the cooperative and collective 
action of all the respondents herein in the formation of and putting 
into operation and making effective the methods, systems, practices, 
and policies hereinafter described. 

Par. 2. Respondent manufacturers produce various types of steel, 
alloy-steel, and other metallic chain and chain parts. The principal 
types of chain involved are welded chain, weldless chain, and tire 
chain. 

Welded chain is so designated because each link is closed and sealed 
through welding. It includes chain of various sizes and weights 
for many uses, such as anchor chains, log chains, tie chains (for se- 
curing dairy cows at stanchions), tie-out chains (for use in securing 
cows and other animals for grazing, etc.), and trace chains (for 
harnessing teams and for other agricultural uses). Since the develop- 
ment of the art of electric welding the welded chain industry has used 
it for the mass production of welded chain. In the trade, most welded 
chain is also referred to as commercial chain and pound chain. Such 
welded chain is priced by the manufacturer on a per pound basis. 

Weldless chain is for the most part light in weight and, in general, 
is used where the stronger chain is not required. Weldless chain is 
classified by the trade into two principal types: (1) Ordinary weld- 
less chain, which is made by bending wire into the form of links and 
knotting, rather than welding; this type of weldless chain is used as 
cow ties, porch swing chain, soll chain, dog leads, animal trap chains, 
and for many ether purposes; (2) sash and kindred chain, which is 
made by stamping or cutting the links from flat metal strip stock; this 
type of weldless chain is used as window sash chains, transom chains, 
ships’ telegraph chain, and for many other purposes. 


OS 
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Tire chains are made by the welding process, but are so linked as 


-to form two line chains connected by cross chains at equal distances 


so that they may be attached around the wheels of motorized equip- 
ment, including automobiles, trucks, and farm tractors. In the early 


days, side chains were weldless and cross chains were welded, but now 


side chains are welded also. Tire chain is sold to a different class of 
customers than either welded or weldless chain. 

Respondent manufacturers in the course and conduct of their bus- 
iness manufacture, sell, and distribute substantially all the welded 
chain, weldless chain, including sash and kindred chain, and tire chain 
produced in the United States. There are some manufacturers of these 
products who are not members of respondent Institute and who are 
not respondents in this proceeding. One witness estimated that the 
manufacturers who are not members of the Institute produce 15 per- 
cent of all the chain and chain products produced in the United States. 
The respondent manufacturers sell such products at various points 
throughout the United States to wholesalers, dealers, and consumers, 
including the United States Government, and when sales are made, 
respondent manufacturers have regularly shipped, and do ship, said 
products to the purchasers at points in the several States of the United 
States and the District of Columbia other than in the States of 
origin of the shipment. They are engaged in commerce, in selling 
and shipping said products, within the meaning of the term “com- 
merce” as defined in the Federal Trade Commission Act. 

The respondent manufacturers were, and are, in active competition 
with one another and with other members of the chain industry in 
making and seeking to make sales of their products in trade and com- 
merce between and among the several States of the United States 
and in the District of Columbia, except to the extent that such com- 
petition has been restrained, lessened, or destroyed as hereinafter set 
forth. 

Par. 3. Welded chain has been generally quoted and sold on the 
basis of delivered prices computed by adding to a basic price f. o. b. 
manufacturers’ or sellers’ plant an amount equal to the rail freight 
applicable to the particular shipment from Pittsburgh, Pennsylvania, 
to the point of delivery, irrespective of the point from which shipment 
was made. Such method of computing delivered prices is sometimes 
referred to as the “Pittsburgh plus,” or single basing point delivered- 
price method or system. Under this method or system of pricing and 
selling the cost to a buyer was the seller’s f. 0. b. plant price plus an 
amount equal to the rail freight from Pittsburgh to the buyer’s des- 
tination. In instances where the seller shipped welded chain freight 
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collect, the buyer paid the carrier the actual amount of the freight 
from the seller’s shipping point to the buyer’s destination, but an ad- 
justment was made on the invoice for the difference between the actual 
freight paid and the rail freight from Pittsburgh to the buyer’s de- 
livery point. If the seller prepaid the freight, the seller collected from 
the buyer an amount equal to the rail freight from Pittsburgh to the 
buyer’s delivery point. Consequently, in instances where the actual 
freight from the seller’s shipping point to the buyer’s delivery point 
was less than the rail freight from Pittsburgh to the buyer’s delivery 
point, the seller collected the difference. Such excess amount collected 
by the seller is sometimes referred to as “phantom freight.” When the 

~ actual freight from the seller’s shipping point to the buyer’s delivery 
point was greater than the rail freight would have been had the ship- 
ment been made from Pittsburgh, the seller absorbed the excess de- 
livery charges. 

Since the issuance of the original complaint herein, certain of the 
respondents have ceased using this method of pricing and selling. 
Respondent Taylor, since June 1945, has sold welded chain f. o. b. its 
factory at Hammond, Indiana, equalizing freight with Pittsburgh. 
‘Since the early part of 1947 it has also equalized freight with Winona, 
Minnesota. Respondent Peerless began selling welded chain f. o. b. its 
factory at Winona, Minnesota, in the early part of 1947. Another 
variation from the described method of pricing and selling has 
occurred in the case of sales of welded chain by respondents Seattle 
and Round California which are located on the West Coast. These 
two respondents have published the same base or list prices on welded 
chain as the eastern manufacturers. The cost to a buyer, however, 
was the base price plus an amount equal to the carload freight rate 
from Pittsburgh to the Pacific Coast and an amount to cover the 
cost of handling the chain, cutting it up into pieces as ordered and 
shipping it to various distribution points along the Pacific Coast. 
For example, this additional charge in 1947 was $1.70 per hundred 
pounds. This was computed by adding to the carload freight rate 
from Pittsburgh ($1.47 per hundred pounds) a charge of 23 cents 
per hundred pounds to cover the cost of handling, cutting and distri- 
bution. . : 

During the period covered by the amended complaint respondents 
American, Cleveland, Bridgeport, Round California, Seattle, Wood- 
house, Columbus-McKinnon, Hodell, International, McKay, Nixdorff- 
Krein, Peerless, Taylor, and Western sold welded chain at prices 
calculated pursuant to and in accordance with the “Pittsburg plus,” 
or single basing point delivered-price method or system described 
hereinabove. 
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_ Par. 4. Weldless chain has been generally quoted and sold on the 
basis of delivered prices computed by adding to a basic price f. o. b. 
‘the seller’s plant an amount equal to the rail freight applicable to a 
_-particular shipment to the point of delivery from either York, Penn- 
‘sylvania, Cleveland, Ohio, Cincinnati, Ohio, or Bridgeport, Connec- 
‘ticut, whichever point is located closest freightwise to the point of 
delivery, irrespective of the point from which shipment was actually 
made. Such method of computing delivered prices is sometimes 
referred to as the freight equalization delivered-price method or 
system. Under this method or system of pricing and selling the cost 
‘to a buyer was the seller’s f. 0. b. plant price plus freight from the 
nearest freight equalization point. In instances where the seller 
shipped weldless chain freight collect, the buyer paid the carrier the 
actual amount of the freight charges from the seller’s shipping point 
‘to the buyer’s delivery point. Ifthe buyer’s delivery point was nearer 
freightwise to one of the freight equalization points than to the seller’s 
shipping point, the buyer was given credit on the invoice for the 
amount of the difference. The four equalization points named were 
not used indiscriminately as equalization points on all types of weld- 
less chain, but were used only with respect to the prices of particular 
types of weldless chain as were manufactured at the particular equal- 
ization point in question. For example, the published discount sheets 
of respondent American show that on a majority of the weldless chain 
items freight was equalized with Cleveland, Ohio, and Bridgeport, 
Connecticut. On a number of items freight was equalized with those 
two points and also with Cincinnati, Ohio, and on one item, furnace 
chain, freight was equalized not only with the three points named, 
but also with Holland, Michigan, where furnace chain is manufactured 
by the Holland Furnace Company (not a respondent in this proceed- 
ing). 

The principal manufacturers of weldless chain are located in York, 
Pennsylvania; Cleveland, Ohio; Cincinnati, Ohio; and Bridgeport, 
Connecticut. Approximately 75 percent of the weldless chain sold 
in the United States is manufactured at these four places. The Cin- 
cinnati Pump Company (not a respondent in this proceeding), is 
located in Cincinnati, Ohio, which fact accounts for Cincinnati hav- 
ing been used as a freight equalization point on the types of chain 
manufactured by that company and by certain of the respondent 
manufacturers. Respondent Peerless began manufacturing weldless 
chain in 1941 and has a very small production capacity. It sells such 
weldless chain f. o. b. its factory in Winona, Minnesota. Respondent 
Western began to manufacture weldless chain in 1945 and since that 
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time has sold such chain f. 0. b. Chicago, where its plant is located, 
equalizing with other points of manufacture. 

Respondents Peerless and Western, prior to the dates they began 
to manufacture weldless chain, and the respondents Nixdorff-Krein, 
Taylor, Round California, Seattle, Columbus-McKinnon, and Wood- 
house purchased their requirements of weldless chain from manu- 
facturers on the basis of f. o. b. the closest manufacturing plant to 
their places of business. In pricing the weldless chain so purchased 
for resale, these respondents, except Columbus McKinnon, used the 
same freight equalization points as did the respondents which manu- 
factured and sold weldless chain. For example, respondent Western’s 
purchases of weldless chain from manufacturers were on an f. o. b. 
Cleveland basis—Cleveland being the closest equalization point to 
Chicago. Thus, Western paid the manufacturer’s f. o. b. plant price 

‘plus freight from Cleveland to Chicago regardless of where the ship- 
ment originated, less a “courtesy” discount. Western then resold such 
chain on an f. o. b. Cleveland basis (or f. 0. b. one of the other equaliza- 
tion points if closer than Cleveland to the buyer’s delivery point). 
Respondent Columbus McKinnon’s price lists on weldless chain state 
that freight was equalized with various points. There is evidence in 
the record, however, that respondent Columbus McKinnon resold 
weldless chain, purchased by it, f. o. b. its plant at Tonowanda, New 
York, and on isolated occasions, f. 0. b. Pittsburgh. Its sales of weld- 
less chain amounted to less than one-half of one percent of its total 
chain sales. 

During the period covered by the amended complaint respondents 
American, Cleveland, Bridgeport, Round California, Seattle, Wood- 
house, Hodell, International McKay, Nixdorff-Krein, Peerless, Rus- 
sell, Taylor, Turner & Seymour and Western sold weldless chain at 
prices calculated pursuant to and in accordance with the freight equal- 
ization delivered-price method or system described hereinabove. 

Par. 5. Tire chains have been generally quoted and sold on the basis 
of f. o. b. mill prices of so many dollars and cents per pair, with full 
freight allowed from the seller’s place of shipment to the buyer’s de- 
livery point. Such method of computing delivered prices is sometimes 
referred to as the zone delivered-price method or system. On ship- 
ments where the buyer paid the carrier for the freight charges, allow- 
ances were generally made on the invoices for the amount of freight 
paid. The freight allowance was applicable only on certain minimum 


shipping quantity, which has generally been the same for the majority 


of the respondents selling tire chains. 
During the period covered by the amended complaint respondents 
American, Cleveland, Bridgeport, Round California, Seattle, Wood- 


CHAIN INSTITUTE, INC..ET AL. 1081 
1041... Findings 


house, Columbus McKinnon, Hodell, International, McKay, Nixdorff- 
Krein, Peerless, Pyrene, St. Pierre, Taylor, and Western sold tire 
chains at prices calculated pursuant to and in accordance with the 
zone delivered-price method or system described hereinabove. 

Par. 6. The respondent Institute was organized in June, 1933, by 
respondents American, McKay, Pyrene, St. Pierre, Taylor, Cleveland, 
Columbus McKinnon, International, Nixdorff-Krein, and Woodhouse. 
The respondents have operated, and now operate, the Institute to pro- 
mote and serve their mutual interest. Among the activities carried 
on by the respondents through the respondent Institute were the ex- 
change of general information on market conditions, exchange of in- 
formation on labor conditions, cooperative advertising, attempting to 

secure a tariff on chain products to meet foreign competition, carry- 
ing on of a statistical program, and other activities, as described here- 
inbelow. 

(a) The minutes of formal meetings of the Institute do not show 
that present and future prices on chain and chain products were dis- 
cussed at such meetings. Such minutes do show, however, that the 
respondent members formally adopted a program of checking on 
prices charged in past and closed transactions, and that costs on prod- 
ucts of the industry were discussed. There is substantial evidence 
in the record that present and future prices on chain and chain prod- 
ucts were discussed and agreed upon on the occasion of Institute meet-. 
ings and that the Institute was used as a means for promoting and 
maintaining adherence to the prices agreed upon. 

The nature of some of the discussions had on the occasion of In- 
stitute meetings with respect to prices is indicated by the following 
excerpts from the testimony of respondent Bond. 

A. Well, frankly, you know how you do at these meetings. You hear a lot of 
tripe and a lot of crap and red tape which they put through, and they put on a 
lot of rigamarole and put you on these committees doing a lot of different things. 
A lot of it, too, has been very constructive and I have been very active, and I 
spent a lot of time doing things I thought beneficial not only to my company but 
to the industry as a whole and of benefit ultimately for the good of the country 
as a whole. 

But, after we get rid of a lot of this stuff, maybe while we are at lunch or 
adjourning for a drink or something, then we start talking. Maybe somebody 
will say to you, “You so-and-so Son of a B., what did you do down at Bill 
Jones’? And you will say, ‘What did I do?” Well, he’d say, “You give them 
some extras.” And then somebody calls somebody a liar and so forth, and then 
maybe he would say, ‘‘Well, I have got the evidence that you did, and you are 
a liar,’ and then you would get into a fight with this fellow, and first thing you 
know, somebody else would come up and listen to the conversation, and then 
there would be six of them there, and they would be picking on you—I don’t 
mean picking on me, but picking on these price cutters, you understand. 
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So, well, maybe by that time they had had three or four drinks and the thing 
begins to get a little tougher, and the drinks loosen up some tongues—of course, 
I don’t think, you understand now, gentlemen, therefore I was always in perfect 
control of my vocal chords, and I have a marvelous vocabulary, I can assure you, 
when it comes to calling names, and it has been tested by every member of the 
Institute, and when I call a guy a dirty, low kind of a so-and-so price cutter, 
he knows he has been called a price cutter (Laughter). 

I will be frank, and if you want to crucify me, I will add this: I would tell 
him further that if he didn’t stop these damn price cuttings, I would show him 
how to cut prices, and many times I did cut them, and when I cut a price, and 
if it was your price I was cutting, take it from me, brother, you knew your price 
had been cut. 

I could go on and on and on—but I want to say that when any two business- : 
men get together, whether it is a Chain Institute meeting or a Bible class meet- 
ing, if they happen to belong to the same industry, just as soon as the prayers 
have been said, they start talking about the conditions in the industry, and it is 
bound definitely to gravitate, that talk, to the price structure in the industry. 
What else is there to talk about? And, a guy like me that doesn’t drink or get 
high and go to the bar—why, of course I had to defend myself in some other 
fashion than getting drunk and forgetting it—is there anything else you want 
me to tell you now? 

Q. Is that the general sum and substance of these conversations that would 
be had? 

A. Well, the ones off the record would be largely that, unless there were 
periods when there wasn’t any particular price cutting, then they would go out 
and play golf and be gentlemen and have a good time; go up to Hershey, Pennsyl- 


vania, for instance, where they had ball games, and that kind of stuff. (R. 1096- 
8.) 


The activities of the respondents through the Institute and on the 
occasion of Institute meetings with respect to prices are indicated by 


numerous exhibits in the record. Excerpts from some of such ex- 
hibits are set out below. 


On August 20, 1937, George J. Campbell, Sr., now deceased, for- 
merly president of International, wrote Mr. Reinicker of the John K. 
Wilson Company, a customer of International, stating in part: 


These [There] has been so much cutting of all types of chain and tire chains, 
ete., that the writer has about made up his mind to withdraw from any price 
situation whatever with anyone and go my own way. This means, of course, a 
general dropping of everything to practically cost and maybe we can secure some- 
thing here and there and be just as well off. In other words, every year on the 
tire chain, the McKay Company, Cleveland, or one of these other fellows go after 
my customers and we have to meet the price at a very low discount and then 
we are held off from quoting the nice jobbing business that McKay, American, 
and the other fellows get at the high prices, so I have warned them for three 
years now if it happens this year I would withdraw from any price situation 
whatever and go right after the business of all the jobbers at any price that I see 
fit to make. We have made up our minds on this and have already sent word to 
some of our salesmen as to just how far they can go and that matter I will also 
take up-with you for the few customers that Jack has sold, so as to put them 
in the right light. (Comm. Ex. 320.) 
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On November 22, 1937, George J. Campbell, Sr., wrote Mr. Rein- 
icker, in part: 
Just returned from the meeting in N ew York and nothing was mentioned about 


trace chains and tire chains took up most of the time. 
* \ * * * * * * 


The few minutes left to talk things over was the matter of Pound Chain prices. 
It was acknowledged by those in attendance that the price of Pound Chain for 
the last month or so anyway has been on a basis of 33144 —10 percent, f.-0. b. 
Pittsburgh. 

The understanding left was that we should drift along for another month and 
not to make any public price of 33144 —10 percent but everybody I think left the 
room with a note in the back of their head that hereafter the price of pound 
chain is 3344 —10 percent. You can notify your men to accept any Pound Chain 
business offered to them on the basis of 33144 —10 percent, f. 0. b. Pittsburgh, from 
the present list. (Comm. Wx. 323.) 

The minutes of a meeting of the Institute held in New York on 
November 18-19, 1937, presumably the meeting referred to in the 
above excerpt, contain no reference to the discussion had as to prices 
on pound chain. Such minutes do show, however, that the members 
present unanimously adopted a program of checking on past and 
closed transactions. Respondents American, Cleveland (and associ- 
ated companies), Columbus McKinnon, Hodell, International, McKay, 
Nixdorff-Krein, St. Pierre, Taylor, Western, and Woodhouse were 
represented at that particular meeting. 

On March 11, 1938, George J. Campbell, Sr., wrote Mr. Reinicker 
concerning a meeting of the Institute held in Pittsburgh on March 8, 
1938, stating in part: 


We had a very interesting and serious meeting again in Pittsburgh. A new 
sheet will be out on Trace Chains any day, and I believe it will be on a basis of 
$64.00 for 7-8-2 traces, less 20 percent, with confidential 10 percent, f. o. b. 


Pittsburgh, Pa. 
Pound Chain—same as heretofore—3314 percent, with confidential 10 percent. 


(Comm. Ex. 353.) 

On April 4, 1938, George J. Campbell, Sr., wrote John K. Wilson, 
of the John K. Wilson Company, concerning a meeting of the Institute 
held in Washington, D. C., on April 1, 1988, stating in part: 

Bidding was changed at the meeting. The price on trace chains you have, 
and the price on pound chain is supposed to be 33% percent and the 10 percent 
confidential. (Comm. Ex. 352.) 

On April 18, 1938, W. C. Perkins, manager of the Pittsburgh sales 
office of respondent American, wrote A. P. Van Schaick, now deceased, 
formerly general sales manager of American, in part : 

Now as to the matter of price on traces, the old list price of $57.50 less 20-10 


percent seemed to be prevalent, so that no competitor evidently attached much 
importance to the statement you made at the Institute meeting here in Pitts- 
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burgh as to what we would do if the 64¢ list price and the agreed discount were 
not maintained. * * * 

You will recall my unfavorable reaction to the program that was set up here 
March 9th, and I predicted it would be shot all to pieces and no effort to main- 
tain it within thirty days. It did not take that long, and I am convinced some 
of our competitors were anxious to have the agreed program announced simply 
to give them a little more margin to chiselon. (Comm. Ex. 84-B.) 


On November 14, 1938, respondent Kirkpatrick, vice-president of 
American, wrote W. C. Perkins, manager of the Pittsburgh sales office 
of American, in part: 


I am not sure I told you that on Thursday and Friday of this week we will 
have a Chain Institute meeting. Of course, you know how we have been fighting 
for price stabilization and perhaps you will run into some irregularities where 
you will see positive evidence of price weakening. If you have any definite 
information will you kindly get it to me prior to this meeting. * * * (Comm. 
Hx. 91.) 


On December 22, 1938, George J. Campbell, Sr., wrote John K. 
Wilson, in part: 


Have just returned from the Chicago meeting and sorry to state that thru 
the stubbornness of American Chain Company, the prices of chain still stands 
“status-quo” the same as what you have sent out in your letters. They are still 
crying about that letter you sent out, stating that they lost thousands of dollars 
by meeting those prices, especially the $2.75 on the Inco chain. 


6 a * 


We also were advised at the meeting that the reason American Chain Com- 
pany, and in fact a couple of the others, did not want to advance the prices at 
the present time [was] because they thought the market should be better sta- 
bilized, as they heard that there was an extra 5% out in several places. (Comm. 
Pix. 340.) 


On August 7, 1939, W. C. Perkins sent a telegram to J. B. Taylor, 
representative of respondent American in Dallas, Texas, stating in 
part: 

COMPLAINT HAS BEEN MADE TO HEADQUARTERS BY OTHER CHAIN 
MANUFACTURERS THAT YOU ARE BROADCASTING DISCOUNT. OF 
THIRTY THREE AND THIRD AND THREE TENS ON POUND CHAIN. 
WHICH THEY CLAIM IS UPSETTING THE MARKBHT AND BRINGING 
COMPLAINTS FROM THEIR CUSTOMERS TO WHOM THEY HAVE NOT 
GIVEN THIS DISCOUNT. (Comm. Ex. 71). 


L. D. Cull, an official of respondents Cleveland, Bridgeport, Seattle, 
Round CEI, and ares wrote W. D. ene on 
December 6, 1939, in part: 


I quite agree with you that there is a big possibility that we will drift very 
rapidly into what George Campbell has predicted. In fact I have reason to know 
that the present jobber set-up on tire chains is likely to be undermined con- 
siderably by those on the outside if we who are members of the Institute invite 
the spread of the ‘small-pox’ which has invaded the so-called gyp trade, by 
using unbranded chains at comparable prices. Our company has lost a lot of 
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gyp business by not meeting the situation in that field and therefore realize how 
it feels to have chunks of business get away, but are willing to go a long way 
in a constructive program to both prevent the spread of the disease and also 
_ cure it, where it now exists. 


You recall the saying, “the poor we will always have with us’”—in the same 
way there will always be the price cutter. But if we can steer the program 
right I am sure by ignoring the very small portion of the business thus taken, 
we will find a handsome return on the rest of it when we balance our bovcks 
at the end of the year. 


Of course some of us can go along for many, many years even on the basis of 
the past year, but what’s the use of using skimmed milk when we might be hay- 
ing cream? Personally, I think Don’s enthusiasm could be used to mighty good 
advantage. What do you say, Kirk? (Comm. Ex. 178.) 

On July 15, 1940, George J. Campbell, Sr., wrote Hamilton Hart, 
_ Knoxville, Tennessee, in part: 

Might state, Ham, that the writer attended a meeting a certain meeting, this 
past week and I feel sure there will be no further drop in the price of chain but 
would not be surprised if there was an advance shortly on some of the lines. 
(Comm. Bx. 330.) 

Also, on July 15, 1940, George J. Campbell, Sr., wrote John K. 
Wilson, in part: 

Jack, very, very confidentially and, for heaven’s sakes, do not give it out, there 
is probably going to be a raise in the price of pound chain and other lines of 
chain now very, very shortly. It will not be a great raise in the price from 
the regular printed discount but, it will be a tremendous increase from the 
10-10-10 percent on pound chain that we are now giving out and I think, Jack, 
that you will find when these new prices are given out, they are going to be 
held just as firmly as the trace chain prices and also I think the Hodell people 
are about through with any cut prices on any line of chain. (Comm. Ex. 332). 


The respondents contend that the letters in evidence written by 
George J. Campbell, Sr., from which a number of the above excerpts 
are taken, are not entitled to evidentiary value since the writer of the 
letters died before this proceeding began; since there is credible evi- 
dence in the record by which the writer is shown to have been prone to 
exaggeration and misstatements; and since any inferences of price 
fixing which might be drawn from such letters were categorically re- 
futed by the uncontradicted testimony of respondents’ witnesses that 
there has never been any price fixing in the chain industry. The Com- 
mission rejects these contentions. The letters are entitled to, and were 
given, evidentiary value in connection with the finding that the re- 
spondents discussed and agreed upon prices on the occasion of Institute 
meetings. The discussions, understandings and agreements indicated 
by such letters are, for the most part, corroborated by other evidence 
in the record. For example, two of the above excerpts are from letters 
written by George J. Campbell, Sr., on July 15, 1940. The quoted 
excerpts clearly support an inference that an agreement had been 
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reached at a meeting of the Institute to increase the price of pound 
chain and other lines of chain shortly. Additional facts which were 
considered in this connection are that a meeting of the Institute was 
held in Cleveland, Ohio, on July 10-11, 1940, at which Mr. Campbell 
represented respondent International. Respondents American, Cleve- 
land (and associated companies), Columbus McKinnon, McKay, 
Nixdorff-Krein, Peerless, Pyrene, Taylor, and Western were also rep- 
resented at such meeting. Respondent American announced an in- 
crease in price on certain items of welded chain as of July 22, 1940. 
Increases identical with those announced by American were reflected 
in the price list of Columbus McKinnon, dated July 22, 1940, of Cleve- 
land, Bridgeport, Seattle, Round California and Nixdorff-Krein dated 
July 23, 1940 of International, Western and Woodhouse dated July 
25, 1940, of McKay dated July 26, 1940, and of Hodell and Taylor 
dated July 29, 1940. 

(6) Respondent Merriman was employed as managing director of 
the Chain Institute on or about August 1, 1938, and has served in that 
capacity since that date. Prior to the employment of respondent 
Merriman, and especially during the years of 1932, 1933, 1936, and 
1938, which were years of business depression in the Chain Industry, 
the respondent manufacturers were not adhering to their announced 
or published prices in connection with many sales. The respondents 
desired that prices be stabilized, and among the duties which Merri- 
man was expected to perform, and did perform, was that of exhorting 
the respondent manufacturers not to sell their products at less than 
their published prices. A committee of the Institute, composed of 
W. D. Kirkpatrick, vice-president of American, George J. Campbell, 
Sr., president of International, and D. S. Brisbin, vice-president of 
Columbus McKinnon, contacted Merriman with a view to retaining 
him to serve the Institute. On July 1, 1938, George J. Campbell, Sr., 
wrote H. G. Reinicker, of John K. Wilson Company, in part: 

This is unusually confidential, and. wish you would keep it to yourselves, that 
we are figuring around on a new man to run the industry, something like a Judge 
Landis, or a moving picture boss, or something like that, that can hold the 
“brothers” more in line than they have been in the past; and we have left the 
matter to a committee, of which I am one of the members, to decide between 
two very good men; so that I think that things are moving in the right direc- 
tion for the stabilization of prices in the industry. They are all pretty well sick 
of the present situation, with no business and low prices. (Comm. Ex. 357.) 

Again, on July 11, 1938, George J. Campbell, Sr., wrote H. G. 
Reinicker, in part: 

* * * Confidentially, Harry, I am going out with a committe of two other men 
from the larger manufacturers, and one of which is—in fact, it is American 
Chain and Columbus-McKinnon—Mr. Kirkpatrick and Mr. Brisbin—to get in 
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touch with Dennis Merryman [sic], who was let out of the American Steel & 
Wire Company a short while ago, to see if we can get him, or persuade him, to 
act as the “Judge Landis” of the Chain Industry. 

I hesitate to do anything now, after having been placed on this committee, 
and am going out to Chicago to see this fellow, until I have a talk with him 
to see if we can persuade him to take the job; and also, if we can persuade him 
to act a little sharp on any such practices as is now going on in the industry. 
This means, of course, if it goes through, that I will have to live up to the 
regular prices, but I think we can afford to do that now, rather than have all 
these tens and fives and make no profit after we get the business * * * (Comm. 
Hx. 349.) ‘ 


At a meeting of the Institute held on July 28-29, 1938, at which 
respondents American, Cleveland (and associated companies) , Colum- 
bus McKinnon, Hodell, International, McKay, Nixdorfi-Krein, 
Pyrene, St. Pierre, Turner & Seymour, and Western were represented, 
the above-named committee was authorized to conclude arrangements 
with Merriman for his employment at a starting salary of $6,000 per 
year, effective August 1, 1938. Prior to his employment by the Insti- 
tute, Merriman had been vice-president and general manager of a 
large steel fabricating company, from which position he had been re- 
tired, and in which position he had frequent contact with jobbers in 
the same field as the chain manufacturers sell. Merriman had strong 
personal views concerning adherence by sellers to their published 
prices, which views were known to the members of the Institute prior 
to his employment. In an address to the members of the Institute 
prior to his employment, he said among other things: 

We know that agreements on prices are contrary to law. Personally, I never 
did believe in price agreements because there are at least half-a-dozen ways in .- 
which any agreement can be broken—and, in the final analysis, the question is 
one of — 

Good faith among the various concerns engaged in the Industry ; 

Good faith on the part of the individual members of the firms ; 

Recognition of the principle—“‘Live and Let Live ;” 

Acknowledgement of the fact that price competition is just like water, which 
will always seek its own level—either up or down. 

There is a foolish notion existing in some quarters (and among those who 
are, in their own estimation, past-masters on how to conduct any and every 
form of business), but the fact is these people just don’t know the first thing 
about merchandising. Rarely will any first class Manufacturer deliberately cut 
a price on his product of equal quality with those of competitors. It has been 
done, but it is the exception rather than the rule. (Comm, Ex. 225-1.) 

There is testimony in the record to the effect that respondent Merri- 
man had no function, control, or authority in connection with the 
prices of chain and chain products. Nevertheless, inquiries and com- 
plaints as to price cutting made to Merriman by members of the In- 
stitute were investigated by him, at least to the extent of asking the 
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member accused of having sold at less than the published price whether 
that was true and then reporting whatever reply he received to the 
member making inquiry or registering the complaint. For ex- 
ample, on August 4, 1939, J. E. Seitz of respondent American wrote 
W. C. Perkins, manager of the Pittsburgh sales office of respondent 
American, as follows: 


Merriman has called my attention to the fact that Jack Taylor is broadcast- 
ing a discount of 3314-10-10-10 percent in Oklahoma and Texas. He is not 
confining this to our loyal customers but apparently is quoting it to everyone 
‘irregardless.’ This means that people who have not been loyal to us during 
the past are reporting it back to their present source of supply. 

Merriman suggested that I call your attention to this as they are looking for 
leadership rather than to break the market. He has a report that Tru-Test 
will meet this price if it is continued to be quoted, and Biddle are also report- 
ing on it, so it will probably be done very shortly and then we are going to be 
blamed for putting this discount in effect generally. (Comm. Ex. 72.) 


Mr. Perkins answered the above letter on August 7, 1939, as follows: 


I have your letter of the 4th inst. regarding reputed activity of Jack Taylor 
in quoting price on Pound Chain. 

I get very much fed up on the “holier than thou” attitude of some of our 
competitors who have been quoting 33144-10-10-10 percent all along on Pound 
Chain and have not hesitated to give this price to our customers who never buy 
anything from them. 

The complaints to D. A. M. look to me like a smoke screen to hide some ecul- 
prit’s irregularities. I am just as anxious as anyone to see this price stabilized, 
and we have not now, as has heretofore been the case, made this price until after 
we found others were quoting it. 

I have telegraphed Jack as per attached copy of wire, and will pass his reply 
and explanation to you as soon as received. I am quoting telegraph reply of 
even date from Jack Taylor as follows: 

“Retel price pound chain working under impression this price general however 
will be governed per wire have not quoted other than regular accounts except 
few cases larger accounts who already had price stop some have five percent 
beyond from competition please advise position regards regular oil field supply 
houses.” (Comm. Ex. 70.) 


On August 8, 1939, J. KE. Seitz wrote Merriman as follows: 


After our conversation last week concerning operation in Oklahoma and Texas 
I contacted Perkins and he in turn got in touch with Jack Taylor. We have his 
statement that he was advised in numerous places of the discount of 3314-10-10- 
10 percent having been quoted before he even thought of quoting same, or was 
authorized to meet this price. 

Naturally after these reports were passed along he was given authority to 
meet the price and, to our good customers, authorized to quote this discount. 
In fact, we have heard of a discount of 5 percent beyond the discount referred to 
above. It has been quite evident from reports we have had that others have not 
refrained from quoting our friends this discount of 3314-10-10-10 percent, even 
to people who have not been buying at all from them. As you know we have 
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. adhered to our published price more religiously than anyone else but we cannot 
sit idly by and lose all of our customers. 

Instructions have been issued that this special discount is not to be quoted 
-promiscuously. (Comm. Ex. 69.) 


On June 29, 1939, Merriman wrote George J. Campbell, Sr., presi- 
dent of respondent International, as follows: 


Your letter of the 28th concerning the price Hodell is making on tie out chains. 
I have not had this information from any other source, but I am not question- 
ing the correctness of your report. ‘Neither do I know anything about an extra 
10 percent on pound chain. It is my belief that the pound chain market is being 
pretty well maintained. I have said many times over that to expect one hundred 
per cent perfect situations would be foolish. Anybody who wants to quote any 
price they please on pound chain, or any other chain has that privilege, for 
there is no obligation to do otherwise, except that all manufacturers have an 
obligation not to discriminate between customers in the same competitive fields. 

Your letter indicates that you are meeting Hodell’s prices wherever they are 
reported, and whatever they might be, and if that is going to be your policy 
it seems to me somebody else will feel disposed to meet your prices, and some 
fourth manufacturer will be disposed to meet the prices of the third, and there 
you have the vicious circle, or endless chain, and you have no market at all. 

The result of this is that Hodell, with a very small percentage of the total 
chain business, is making the market for more than 95 percent of the industry. 
Some time ago President Roosevelt described some of the parties in the cutting 
prices activities as chisellers, and it is generally recognized that a reputable 
concern having a published price should maintain that price unless circumstances 
force them in a hurry to modify it. 

Hodell has the privilege of making any price he pleases. He is nominally a 
member of the Institute, but in my opinion is not actually one. ._Every other man- 
ufacturer in the Institute has the same privilege you have of making any price 
you please, but I ask you again to count the cost. You will share in the losses 
in direct proportion to the percentage of the business you secure, and it is not 
a question of one year, but probably ten years before profits might be secured. 

With business acknowledged to be around fifty percent of normal, great care 
must*be taken on the part of every manufacturer unless he proposes to turn 
things upside down. Every manufacturer is entitled to a legitimate profit so 
as to pay fair salaries and wages, and if possible, certain taxes for the main- 
tenance of the government. This can’t be done by selling goods below cost. 

If Hodell was to take enough business to run full for the balance of this 
year, the tonnage involved would not hurt anyone. There are others producing 
chain outside of the Institute we never hear about, and nobody seems to care, 
so why concentrate on everything Hodell does. 

This is just a heart to heart personal talk in the hope that you will consider 
this subject thoroughly and from the standpoint of the most good for all, and 
if you do, that means is going to do the most good for you also. 

In all my experience I have seen so many situations somewhat similar to 
this and when reason did not prevail, the result was chaos and ruin for some. 
Nobody wants to see that happen. 

You refer to prices on trace chains. I do not know what Hodell is quoting 
on trace chains, but there is a report that your chains are being offered—since 
May 23— at 20-10-5 percent and can now be secured on that basis. If that is so, 
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you have no complaint against anyone, and in view of all I heard about the 
disastrous price on trace chains and the loss at which they are selling, I am at 
a loss to understand why these prices should rule. 

There is no use in trying to attach the blame to any one manufacturer. In 
my opinion all share in the responsibility. Again I say, it is your mill, your 
product, your money invested, and you can make any price you please but once 
again—count the loss, not for today, but for the next ten years. (Comm. Ex. 182.) 


On September 24, 1940, respondent Bond, vice-president of McKay, 
wrote W. H. Reid, a salesman of McKay, as follows: 


Merriman contacted Carroll, who states they haven’t sold Georgia Supply in 
the last year, and if Gantz makes this statement, I would believe him. We are 
checking further. : 

Campbell, of International, advises the last sale of Trace Chains to Kaminski 
was on June 20, 1939. Since then—no correspondence, no quotations, and no 
business dealings in any way. (Comm. Px. 411.) 


On February 19, 1941, respondent Bond wrote W. H. Reid as 
follows: 


I have your various reports and have passed the information on to our friend 
Merriman, as per copy herewith, and am also giving copy of this to Fred Smith. 
All we can do is do our damndest—meet the situations when, as and if we get 
the chance, but still adhere to our policy of not indiscriminately breaking down 
the price structure as the whole thing doesn’t make sense. (Comm. Hx. 404.) 


Merriman also made speeches at Institute meetings in the course of 
which he expounded his personal philosophy with respect to selling 
in accordance with published prices. For instance, at a meeting of the 
Institute held on January 10-11, 1940, Merriman said, in part: 

Based on my own experience, I consider it a sign of weakness for any sales 
manager to feel obliged to sell his product below the price of a competitor 
for similar quality and service. Competition is like water: it seeks its own 
level, up or down, and while there always will be variations in prices owing 
to different conditions existing, there is no reasonable excuse why any first 


class concern should have a published list of prices and then deliberately shade 
them. 


BS * * cd * * + 
If the members of this Institute will exercise good common sense and think 
twice as to what the reaction may be on the entire market before cutting prices 
at any time on any product, then the results at the end of 1940 will be satisfac- 
tory from the standpoint of profits, and other problems we have to consider 


will, we feel sure, be taken care of in a pleasant and agreeable manner. (Comm. 
Ex. 212-B, H.) 


By impressing upon the members of the Institute his views to the 
effect that each member should adhere strictly to its published prices, 
and in aiding the members in detecting those members who did not so 
adhere, respondent Merriman contributed materially to the plan of all 
the respondents to prevent departures from the prices established pur- 
suant to the pricing systems described hereinbefore. 


CHAIN INSTITUTE, INC. ET AL. | 1091 
1041" 1 Findings 


‘. (¢c) The respondents’ activities to prevent sales at prices less than 
‘those in published list prices and published discounts therefrom were 
‘not confined, however, to the above-described activities. The more 
direct method of one respondent manufacturer inquiring of another 
as to whether, or why, a particular sale or offer to sell had been made 
to a particular customer at less than the published price was resorted 
to in numerous instances. 

For example, on July 15, 1937, George J. Campbell, Sr., wrote H. G. 
Reinicker, one of International’s customers, in part: 


Just hung up the ’phone from talking with Van Schaick of Bridgeport. 

Van is very angry with me, altho he talked nicely, and stated he didn’t know 
what in the devil I was doing about trace chains, especially in stealing his cus- 
tomer. He stated he had the Monroe Hardware Company order for the last 

“three weeks at regular prices, and now he states we have taken the business 
away from him, and they feel a little peeved about it, and suggested that prob- 
ably the result would be, if it kept on, that all prices would reach the level 
that we made. 

Would suggest that your men keep away as much as possible from any of the 
American Chain Company’s customers, because they are the ones that, of course, 
“pull the whole temple down,” while the others, like McKay, will just have to 
“bite their tongue” and stand forit. (Comm. Ex. 364.) 

Again, on August 4, 1937, Mr. Campbell wrote the same customer, 
in part: 

Was just talking to the boys, and I just had a call from one of the other 
manufacturers in the Southwest, and he asked me if we had made an addi- 
tional 5 percent off the old price list. I told him of a couple [of] instances, be- 
cause I knew he knew something or he wouldn’t have asked me. 

Inasmuch as we are now all endeavoring to get the prices up, and also to in- 
asmuch as I think you will agree with me, we have sold about as many of the 
trace chain customers, which includes pound chain, as it is possible to sell this 
year, hadn’t we better now start to quote the pound chain from the new list, 
even tho we allow a 5 percent on that; but try to get the old list outlawed if 
we possibly can, before the American Chain or someone comes out with their 
list the same as the one before this one. (Comm. Dx. 369.) 

On September 11, 1937, Mr. Campbell wrote Mr. Reinicker, in 
part: 

We received the following information from Mr. Edgar Littmann of the Nix- 
dorff-Krein Company, that on August 12th their representative called on Mont- 
gomery & Crawford, and they offered him traces at an extra 10 percent which 
their representative declined. The buyer laughingly then admitted that he had 
no such prices but that he had already placed his order with his regular source of 
supply, and had written them he had an offer on Traces of an extra 5 percent, and 
was now awaiting a reply from the regular source as to whether they would 
meet. (Comm. Px. 373.) 

With respect to a complaint that American had quoted a particular 
price on tie-out chains, Mr. Campbell, on November 11, 1937, in a 


letter to H. G. Reinicker, stated, in part: 
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Believe it is best to check up some times when the questions of prices get so 
ridiculous. The writer called up the American Chain Company today regarding 
the situation on tie-out chains. As you know it has only been a short time ago 
that tie-out chain prices were fixed on the SRP finish at 60-10-5 percent and on 
the bright 60-10-10 percent. 

We have had so much trouble with this fellow Rawlings of Watters & Martin 
that I thought it best to put the cards on the table and find out what we could 
find. I told Mr. Kirkpatrick that we understood American Chain was now 
quoting 70-10-10-5 percent promiscuously around the Country on Tie-Out 
Chains SRP finish. 

Mr. Kirk went over the situation very carefully and when I told him the name 
of Watters and Martin, he looked it up and found the following: They, the Ameri- 
can Chain Company, received an order from Watters & Martin for 42 doz. tie out 
chains, SRP finish on November 8rd with a price on the order of 70—10—10-5 per- 
cent and to be delivered or shipped on December 25th. 

The American Chain Company advised they immediately returned the order — 
and told them the price was 60-10-5 percent. This corresponds with the infor- 
mation you gave us and the letter that was sent to Mr. Hunter by Mr. Rawlings 
was dated November 5th. Undoubtedly they thought that with the general 
recession of business that the American Chain or anyone would give them at least 
an extra 5 percent beyond the prices they had been able to get in the past. 
(Comm. Ex. 325—A.) 


On April 20, 1939, Owen Sandstrom, vice-president of respondent 
Taylor, wrote W. D. Kirkpatrick of respondent American complain- 
ing about a price at which American had sold a particular customer, 
stating in part: 


The thing that is hard for the writer to understand is that Howell claims 
that they do not entertain quotations from other manufacturers except American 
and Taylor, so why should you find it necessary to quote such ridiculous prices 
even though they might be going elsewhere. (Comm. Ex. 27.) 


After investigating the transaction complained of, Kirkpatrick, on 
May 5, 1939, wrote Sandstrom, in part: 


Your complaint has been investigated and I am attaching a letter from Treve- 
than giving you his exact comments on your letter. 

Certainly, Owen, it is not our intention to interfere in any way with the opera- 
tions of your good company. Both you and Win have been more than fair in 
handling our mutual problems, and it is our intention to cooperate with the 
S. G. Taylor Chain Company wherever possible. In fact, at one of the recent 
Institute meetings I intimated to you a possibility of further cooperation in the 
tire chain field, and you know I would not have done that if I did not think 
quite a bit of your company. (Comm. Ex. 24.) 


On November 6, 1941, the president of respondent Taylor wrote 
respondent American, in part : 


We have information from our representative in the Southwest that an order 
for $7,000 worth of tire chains was procured by the Monroe Hardware Company 
for the Arkansas Bomb Proving Ground at Hope, Arkansas. I do not know 
whether these were Bar Reinforced Tire Chains or Regular Twist Link Chains, 
but from the information which we have it would seem that this should have 
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come under the Procurement Contract and should not have gone through a 


jobber. (Comm. Ex. 30.) 


In answering the above, J. J. Thiebauth of respondent American 
said, in part: 

Replying to your letter of November 6th, the Monroe Hardware Co. are not 
tire chain distributors of ours, and the last Southwest inquiry, as I understand 
it, was awarded to Goodrich on Western Chain, at something like $4,714.10 on a 
60-hour delivery. 

We have had no order from the Southwest for anything like $7,000 worth of 
chains for any Government division. (Comm. Ex. 29.) 


(dz) Among the objects or purposes of the Institute set forth in 
its Certificate of Incorporation were those to standardize and sim- 
plify the products of the industry. The minutes of meetings of the 
Institute show almost continuous activity in connection with stan- 
dardization and simplification through committees composed of offi- 
cers of the respondent manufacturers and otherwise. 

The minutes of a meeting of the Institute held on January 20 and 
21, 1936, which was attended by representatives of respondents Amer- 
ican, Hodell, Cleveland, Columbus McKinnon, International, McKay, 
Nixdorff-Krein, Pyrene, Taylor, Western, and Woodhouse, contain 
the following statement : 


The membership discussed the standard tire chain specifications adopted by 
the Institute in 1935. It was the unanimous judgment of those present that 
these specifications adequately cover requirements. The Specifications Com- 
mittee was instructed to prepare a letter to accompany standard specifications 
for distribution to Federal Government Departments and States for the 1936-37 
season. (Comm. Px. 250-B.) 


The minutes of a meeting of the Institute held on March 2 and 3, 
1986, which was attended by representatives of all the respondent 
manufacturers except Russell and Turner & Seymour, show the fol- 
lowing: 

The Specifications Committee at this point was instructed to prepare and sub- 
mit to the meeting before adjournment their recommendations on a specifica- 
tion for Sub-Standard Tire Chains, and it was agreed that if the Specifications 
Committee submitted a suitable specification that it be adopted as a standard of 
the Industry. 

The Specifications Committee later submitted their basic recommendation 
on the fundamental standards of a Sub-Standard Chain and upon motion duly 
made and adopted, it was agreed that the following be adopted as standard on 
this item by the Industry, complete details to be later submitted by the Specifi- 
cations Committee to and to be in turn re-distributed to the members by Mr. 
Paull: 

* * * * * * * 

Upon motion duly made, seconded and adopted, it was agreed that the fol- 
lowing specifications for Cross Chains on Hmergency Unit Chains be adopted 
as standard for the Industry: 
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* * %* % % % * 


Upon motion duly made, seconded and unanimously agreed upon, it was 
decided that the 6.00-16 Light Car Special assembled complete Tire Chain would 
be retained in the line for the coming season, but the 6.00 Light Car Special Cross 
Chain would be eliminated. 

At this point, after a re-discussion of the Sub-Standard Chain, it was unani- 
mously agreed that only the eight (8) groups provided in the standard speci- 
fications would be made. (Comm. Hx. 225-B. C.) 


The minutes of a meeting of the Institute held on January 23 and 
24, 1939, at which all the respondent manufacturers except Hodell, 
Russell, and Turner & Seymour were represented, contain the fol- 
lowing statements : 


There followed a lengthy discussion relative to specifications of weldless 
ehain. The Secretary, it developed, had overlooked informing Mr. Campbell 
relative to the specifications for 2/0 Tenso pattern chain and he was instructed 
to be certain to do this. 

The subject of specifications for “substandard” tire chains was then discussed 
and all present indicated their understanding of these specifications, broadly 
stated, to be as follows: 

The same as standard specifications, with the following exceptions: 

1. Wire is one gauge lighter than is used in standard specification chain for 
same tire size. 

2. The hooks are longer than used in standard specification chains. 

3. Cross chains are spaced every fourth link. 

4. Side chain is lock link pattern. (Comm. Ex. 221—B-1.) 


The minutes of a meeting of the Institute held on August 26 and 
27,1941, contain the statements: 


Mr. Bond as Chairman of the Specifications Committees made a report on 
the Welded Chain Specifications Committees recommendations pertaining to the 
suggestions made to the Committee by the Mackinac Island meeting on the 
simplification and standardization of various items, which were acted upon as 
follows: 

Elimination of second (HB) grade of Dredge Chain—Approved by the Mem- 
bers and the Secretary instructed to bring this matter to the attention of The 
Carroll Chain Company, Johnson Farmer Chain Company, Troy Chain Com- 
pany and The Hodell Chain Company. 

Hlimination of 1%%’’ and 1%’’ sizes of Proof, BB and BBB Coil Chain—Ap- 
_ proved by the members. 

Elimination of Fire Welded Steel Loading Chain—Approved by the members.. 

Elimination of Shouldered cold shuts—Since most of the manufacturers do 
not make cold shuts they recommended the matter be taken up with the manu- 
facturers outside of the Industry. 

Elimination of 1/0 Passing Link Chain—Approved by the members. 

Hlimination of all Heel Chains excepting Numbers 45, 57 and 61—Approved. 
by the members. 

Hlimination of all except three sizes of Trace Chains—8-0, 8-1 and 8-2, all 
with 8 links per foot, available with Ring, Hook, T Hook or T Bar, in mrent 
or Electro-Galvanized finish—Approved by the members. 
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- One of the members recommended that consideration be given to eliminating 
the plating of second grade tire chains, which prompted another to suggest 
elimination of the second grade tire chain entirely from the line. Discussion 
developed the desirability of not acting on either point hastily and the members 
were therefore asked to give consideration to both questions in the interval 
before the next meeting and the Secretary instructed to write each manufac- 
turer involved reminding him of the matter. : 

Mr. Bond then reported that the Proposed Revision of Federal Specification. 
RR-C-271 has been received and pointed out that as now written it provides for 
only one grade—double refined iron—Dredge Chain. After discussion it was 
agreed to accept this revision. 

It was also agreed to accept the Government’s specifications on Grade 3 ma- 
terial for Buoy Chain, which now calls for a single refined iron. 

The Committee, Mr. Bond reported, is preparing comments and recommenda- 
tions with respect to certain changes in test figures and minor items which 
they proposed to transmit through the Institute’s office if agreeable to the mem- 
bers. This procedure was approved by the members and the hope expressed that 
the Weldless and Sash and Kindred Chain Specifications Committees would fol- 
low the same procedure promptly so the Institute’s office could in a single com- 
munication make a complete statement of recommended changes. (Comm. Ex. 
195-—A, B.) 


The results of the above-described collective activities in connection 
with the standardization and simplification of products of the indus- 
try are attested to by the respondents’ contentions that there is no dif- 
ference between the welded chain, or weldless chain, or tire chain man- 
ufactured by one respondent manufacturer and that manufactured by 
another manufacturer; and that, therefore, a buyer will not pay more 
for the products of one respondent manufacturer than for the products 
of another. The president of respondent Russell in a letter to the 
Commission, dated December 2, 1942, commented on the activities of 
the Institute in part as follows: 

The writer has always represented his Company in the Chain Institute, and 
wishes to state that he is principally acquainted with only the manufacturers 
of the several types of chain such as our own. I can only speak most highly 
of my experiences in the Chain Institute because of the many constructive ac- 
complishments. Up until 1933 the manufacturers of Sash, Safety and Jack 
Chains, were all trying to sell their product, size for size, under different num- 
bers, different metal and wire thicknesses, links per foot, tensil strengths, and 
qualities of steel, brass and bronze varied widely, all of which was most dis- 
concerting to the trade and most unhealthy for the chain business or Industry. 
(Resp. Ex. 51-G). 

(e) Another of the cooperative and collective actions engaged in 
by the respondents through the respondent Institute was the employ- 
ment by the Institute in 1933 of Charles Donley, an independent traffic 
consultant in Pittsburgh, Pennsylvania, to compile a book of freight 
rates on welded chain from Pittsburgh to destinations throughout the 
United States and to revise such compilation from time to time. The 
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compilation thus cooperatively and collectively compiled and dissemi- 
nated between and among respondent members selling welded chain 
was not intended to serve any need for freight rates for shipping pur- 
poses but was designed for use in computing delivered prices on welded 
chain and was so used by the respondent manufacturers who sold 
welded chain. The freight rates appearing in said freight rate book 
do not purport to be the actual freight rates from the points from which 
shipments of welded chain were made and do not reflect or purport 
to reflect the rates which would apply from Pittsburgh to the various 
destinations over all routes. Manufacturers of welded chain who 
were not members of the Institute were sent copies of the aforesaid 
freight rate books and revisions thereof. For approximately one 
year prior to March 1, 19438, the freight rate schedules prepared by 
Donley for the Institute were mailed by Donley directly to respond- 
ents American, Bridgeport, Cleveland, Columbus McKinnon, Hodell, 
International, McKay, Nixdorff-Krein, Peerless, Pyrene, Round Cali- 
fornia, Seattle, St. Pierre, Taylor, Western, Woodhouse, and the 
the Institute. 

The purpose of the freight rate books compiled and disseminated 
as aforesaid was to provide the sellers of welded chain with common 
delivery charge factors to be included in the price of welded chain 
delivered at various destinations. It was more important to this pur- 
pose that all sellers use the same factor than that they use the correct 
freight rate. That the respondent manufacturers considered it im- 
portant that all sellers use the same delivery charge factor is indicated 
by the following excerpt from a letter from respondent Bond, vice- 
president of McKay, to J. Emory Seitz, of American: 

In your letter of the 20th, you state that your Traffic Department tells you that 
the carload rate to St. Paul and Duluth is 6114¢, whereas Donley insists it is 63¢ 
to Duluth and 62¢ to St. Paul and Minneapolis. 

I may be all wet, but I have just made the suggestion to Mr. Paull that he 
use Charles Donley as an impartial, technical freight advisor, as according to 
the records he is the Chain Institute’s Traffic Counselor. In other words, let 
Donley advise Mr. Paull’s office of any change affecting our freight schedule and 
any question of rates that might be referred to Mr. Paull by any manufacturer 
be first taken up with and checked by Donley before being bulletined by Mr. 
Paull. It seems to me, without doing this, that there is going to be more or less 
confusion if Mr. Paull’s office accepts the comments and notices on freight changes 
that any of we manufacturers might send in. (Comm, Ex. 884-1.) 

(7) Respondent American has, for more than twenty-five years, been 
the most important factor in the Chain Industry in the United States. 
It manufactures and sells all types of chain involved in this proceed- 
ing, and is the largest manufacturer of most of said types. It has 
been a leader in announcing quotations of prices on the types of chain 
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and chain products described herein. Other respondent manufac- 
turers have adopted and quoted as their own, prices identical with 
those announced by American, and have followed such quotations of 
American for substantial periods of time in connection with the sale 
of chain and chain products. Price lists and discount sheets and 
revisions thereof published by American were forwarded two or three 
days prior to the effective date shown thereon to American’s jobber- 
customers and to each of the other respondent manufacturers. In 
letters transmitting its price sheets to the other respondent manufac- 
turers, American requested the other manufacturers to send a copy of 
their price sheets. For example, on May 26, 1939, respondent American 
wrote respondent Peerless as follows: 


We are attaching hereto a set of Jobber-Dealer, Dealer-Consumer, and Con- 
sumer price sheets and would appreciate it if you would, in return, send us a copy 
of your price sheets for our own files. (Comm. Ex. 35.) 


On May 29, 1939, respondent Peerless addressed the following letter 
to respondent American: 


Received the price sheets enclosed with your letter of the 26th. It may be 
a week or so before we get ours out but we will send you a couple of the first 
copies off the press. We will, however, have our new Discount Sheet out in the 
next couple of days and as there is no material change in the prices of our old 
and new prices, we will put our new discounts into effect immediately and use 
our old price lists until our new ones are out. 

* * cS % %* Eo % 
PS Kirk, will you please send us a copy of your discount sheet, channels of 
distribution, etc. Will appreciate this. (Comm. Ex. 37.) 


As soon as practical after receiving price lists from American, the 
other respondent manufacturers changed their prices to conform to 
those announced by American and sent copies thereof to American, 
and in many instances to other respondent manufacturers. 

The prices appearing in the price lists published and disseminated 
by American as aforesaid were the result of understandings and agree- 
ments between the respondents, as hereinabove found. For example, 
on January 80, 1937, George J. Campbell, Sr., wrote Mr. Reinicker, of 
John K. Wilson Company, in part: 

Just returned from Chicago, after the meeting in Cleveland and I see that 
you have already advised the Office here that you received my notice of the 


price advance to go into effect immediately of 45¢ per ewt. 
* * * a * * * 


I cannot give you the exact raise in the prices of weldless chain as yet, because 
I left the meeting a little early and just as soon as we get word from the Amer- 
ican Chain Company of these price lists, we will send you a copy and tell you all 
about it, in the meantime, get all the business you can for us at the old prices. 
(Comm Ex. 360.) 
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A meeting of the Institute was held in Cleveland on January 25, 
1987, the minutes of which show that Mr. Campbell was in attendance. 
Respondent American issued a discount sheet on weldless wire and 
flat metal chains effective February 15, 1937, reflecting lower discounts 
and therefore higher net prices than those theretofore in effect. Most, 
if not all, the other respondent manufacturers manufacturing weldless 
chain issued similar discount sheets within a short time thereafter. 

Par. 7. All of the respondent manufacturers, except respondents 
Russell and Turner & Seymour, stipulated that published list prices, 
published discounts therefrom and published list extras thereon have 
been generally uniform at any one particular time for all types of 
chain involved in this proceeding. Russell and Turner & Seymour 
entered into a similar stipulation insofar as published list prices were 
concerned, and a comparison of the published discounts of these two 
respondents with those of other respondents selling the same products 
shows that the published discounts were uniform for substantial peri- 
ods of time. 

Through the use of generally uniform list prices, discounts there- 
from and extras thereon, through the use of identical pricing systems 
or methods for the different types of chain, supplemented in the case 
of welded chain by the use of common delivery charge factors to aid 
in eliminating price differences which might arise from the individual 
calculation of freight rates, through efforts to prevent departures from 
prices established pursuant to the different pricing systems, and 
through the use of the various other acts and practices described 
herein, the respondents have been able to achieve a relatively high 
degree of price identity in quoting and selling the different types of 
chain. 

The record contains a number of invoices covering the sales of all 
three types of chain during the month of October 1941. It was stipu- 
lated with respect to such invoices that they demonstrate the manner, 
form, and substance of the practices of respondents (except Russell 
and Turner & Seymour) in making sales of the three different types 
of chain. The methods of selling used by respondents Russell and 
Turner & Seymour are not materially different from those used by 
the other respondents selling the same products. It was further stipu- 
lated by all the respondent manufacturers, except Columbus McKin- 
non: 

That counsel supporting the complaint contend that in an average of 95 percent 
of respondents’ total sales of each of the three types of chain and chain products 
(i. e., welded, weldless and tire) during the period covered by the complaint, 
respondents followed the pricing and selling practices hereinbefore set forth, 


whereas respondents, while conceding that said practices were followed; contend 
that they were followed in an average of only 80 percent of such total sales. 
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That the difference between the contentions of counsel supporting the com- 
plaint and the respondents herein with respect to said percentage figures of 95 
percent and 80 percent, respectively, arises from the fact that approximately 20 
percent of respondents’ total sales, as evidenced by the invoices studied, were at 
prices or discounts or extras different from their published list prices, published 
list discounts, and /or published list extras ; that counsel supporting the complaint 
concede that not over 5 percent of such total sales involved nonuniformity of 
prices among the respondents, and that the remaining 15 percent of such total 
sales represented sales to large buyers, including mail order houses and rail- 
roads, concerning which sufficient information is lacking (without extensive 
further study of invoices and the taking of testimony) to determine whether 
or not such instances involved nonuniformity of prices among the respondents. 

That counsel supporting the complaint concede that, during the depressed busi- 

hess periods of 1932, the early part of 1933, and 1986 and 1988, respectively, 
the said estimated average percentage of respondent’s total sales in which 
respondents followed the pricing and selling practices hereinbefore set forth 
was considerably lower than said 95 percent, and respondents contend that 
during said depressed business periods said estimated average percentage was 
considerably lower than said 80 percent. (R. 893-4.) 

Respondent Columbus McKinnon did not join in the stipulation 
from which the above is quoted, but separately stipulated that sub- 
stantially all the sales represented by its invoices which are in evidence 
were made at the prices contained in its published price lists and 
published discounts therefrom. 

The record also contains evidence with respect to bids submitted 
by the respondents in response to invitations for bids from the Treas- 
ury Department, Procurement Division, on tire chains, and from 
the Navy Department on welded and weldless chain. Such evidence 
shows that the respondent manufacturers of tire chains generally 
bid their regular published prices on standard unpatented tire chains, 
with the result that there was almost complete uniformity of the 
prices bid on such tire chains. In some instances, as shown in Para- 
graph Eight hereinafter, the higher prices in the bids submitted by 
some of the respondent manufacturers were the result of agreements 
and understandings between the respondent manufacturers submit- 
ting such higher bids. The bids to the Navy Department by the 
respondent manufacturers on welded and weldless chain do not re- 
flect as high a degree of uniformity as do the bids to the Treasury 
Department, Procurement Division, on tire chains. However, there 
was a relatively high degree of uniformity in the bids submitted on 
welded and weldless chain. 

The exact degree of adherence to the prices determined by the use 
of the different pricing methods by all the respondents cannot be 
determined from the facts in the record. However, the exact degree 
of adherence is immaterial, since it is clear from the entire record 
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that there were relatively few departures from such prices except 
during periods of business depression. 

Par. 8. Respondent American, toward the end of the 1920’s, ac- 
quired ownership and control of certain patented inventions covering 
improvements on tire chains. The improvements are generally re- 
ferred to as “bar reinforced anti-skid devices” and tire chains em- 
bodying said patented inventions are sometimes herein referred to 
as “bar reinforced” tire chains. Respondent American as licensor 
entered into agreements with respondents McKay, Hodell, Pyrene, 
St. Pierre, and Taylor as licensees which agreements provided that the 
licensee manufacturers, at ther option, might either manufacture their 
own bar reinforced links or have the same manufactured for them 
by American. The latter practice was followed by all the licensee 
manufacturers except McKay. Said agreements between respondent 
American and the licensee manufacturers contained provisions where- 
by the licensee manufacturers were required to observe minimum 
prices and discounts specified by American in selling tire chains em- 
bodying the patented features. Respondent American from time 
to time did designate the prices at which the licensee manufacturers 
were to sell bar reinforced tire chains, and the prices so designated 
were generally adhered to by the licensee manufacturers. In instances 
where a licensee manufacturer failed to adhere to the prices so desig- 
nated, respondent American called such non-adherence to the atten- 
tion of the seller and requested an explanation. For example, on 
October 1, 1940, respondent Kirkpatrick, vice-president of American, 
wrote F. G. Hodell, president of Hodell, in part: 

We have just received information that your company has been awarded the 
North Carolina State Highway Department business through the Tire Sales & 
Service Company of Raleigh, North Carolina. 

We know there are some bar reinforced tire chains on this bid and we under- 


stand that your jobber quoted a cash discount beyond the recommended resale 
for bar reinforced tire chains. 

It was my understanding that Mr. Thiebauth telephoned you, calling this mis- 
take to your attention, and that you had instructed your distributor to withdraw 
the bid. 

This is the first break in price on bar reinforced tire chains that I can think 
of and I am asking you if our information is correct. I hope there is a mistake 
somewhere. (Comm. Ex. 8.) 


In answering the above, Hodell stated in part : 


Answering your letter of October 1st, may I say that the facts as related to 
Mr. Thiebauth over the telephone some days ago are correct. I likewise add 
further that there was no intention on our part to make any price other than 
our published prices on bar reinforced tire chains on this bid, and the differ- 
ence which exists was purely an error caused by confusion in relaying the prices 
to the jobber in question. 
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We had not previously had occasion to instruct this jobber on the subject, as 
this is the first time we have ever done any business with them. In fact, their 
‘inquiry for this particular transaction was the first negotiation that we had had 
“with this company and their prospects of securing this business were so entirely 
negligible in the mind of our correspondent, that the matter of correct cash dis- 
count was unfortunately overlooked. 

We dislike to have you say that this is a break in the price because we are not 

breaking any prices and we are most carefully adhering to our Contract in this 
respect. Within ten minutes after we received Mr. Thiebauth’s telephone mes- 
sage and had checked our records we sent a telegram to this jobber advising 
him to withdraw the price and of his error. All of this is of record with the 
telegraph company as to filing of message and in support of the statements we 
made, and we are sorry there is no way to correct the matter. (Comm. Ex. 7.) 

Each of the respondents American, McKay, Pyrene, and Hodell 
entered into an arrangement with the partnership of Shirley, Olcott 
& Nichols (sometimes hereinafter referred to as “Shirley”) in 1937 
whereby the latter was to act as manufacturer’s sales representative 
in the sale of bar reinforced tire chains to the Federal Government. 
The arrangement was subsequently extended to cover all types of tire 
chain manufactured by the said manufacturers. Respondents Taylor 
and St. Pierre joined the arrangement with Shirley in 1940. Under 
the arrangement, Shirley submitted bids in its own name to the Pro- 
curement Division, Treasury Department, for both bar reinforced 
and standard tire chains. Bids were also submitted by the manufac- 
turers represented by Shirley. Shirley was awarded contracts to sup- 
ply tire chains for specified periods of time, and orders received by 
Shirley under such contracts were apportioned among the respond- 
ent manufacturers who were participating in the arrangement. Evi- 
dence in the record establishes that respondents American, McKay, 
Hodell, Pyrene, St. Pierre, and Taylor, with the aid and assistance 
of Shirley, conspired and agreed as to the prices which were bid by 
Shirley and by said respondents. 

The aforesaid license agreement between respondent American and 
respondent McKay was terminated on February 6, 1939, and the pro- 
visions by which the licensee manufacturers were required to observe 
minimum prices and discounts specified by American were cancelled 
in the agreements between American and the other licensees in De- 
cember, 1942, prior to the issuance of the original complaint herein. 

Respondent McKay withdrew from the aforesaid arrangement with 
Shirley on June 30, 1940. Respondents American, Hodell, Pyrene, 
St. Pierre, and Taylor terminated their arrangements with Shirley in 
October, 1942. 

All of the respondents herein contend that the above-described acts 
and practices of certain of the respondents in connection with bar 
reinforced tire chains were in no way related to and formed no part 
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of the acts and practices engaged in by all the respondents and that, 
therefore, it is improper that such allegedly unrelated acts and prac- 
tices can be considered in this proceeding. It is also contended that 
because of the elimination of the price fixing provisions from the 
license agreements and the termination of the arrangements with 
Shirley, no issue remains with respect to such acts and practices which 
is not now moot. The hearing examiner agreed with these conten- 
tions and recommended that the allegations of the amended complaint 
relating to the aforesaid license agreements and the arrangements 
with Shirley be dismissed as to all the respondents. 

The Commission disagrees with the above contentions and with the 
hearing examiner’s recommendation. Bar reinforced tire chains were 
generally recognized as being superior in quality to standard unpat- 
ented tire chains. Respondent Kirkpatrick testified that American 
had attempted to keep the price on bar reinforced tire chains approx- 
imately fifteen percent higher than the prices on standard tire chains. 
The published list prices on standard tire chains were uniform for the 
respondents selling tire chains and sales were generally made in ac- 
cordance with the published lst prices. In view of the superior 
quality of bar reinforced tire chains, in order to maintain the estab- 
lished uniform prices on standard chains, it was necessary that the 
prices on bar reinforced tire chains be fixed and maintained at a 
level substantially higher than the level of the prices on standard 
tire chains. Consequently, the conspiracy to fix and maintain the 
prices on bar reinforced tire chains formed a necessary part of the 
over-all conspiracy to fix and maintain prices on chain and chain 
products. The fact that some of the respondents did not manufac- 
ture or sell bar reinforced tire chains and therefore did not partici- 
pate in the conspiracy to fix and maintain prices on this particular 
type of chain does not constitute sufficient grounds for dismissal as 
to them of the charges in the amended complaint relating to such 
acts and practices. 

The acts and practices by which respondent American and its 
licensees fixed and maintained prices on bar reinforced tire chains 
represent only one of the means by which the primary purpose of the 
over-all combination and conspiracy was effectuated. The arrange- 
ments with Shirley were made possible because of the combination and — 
conspiracy between respondent American and its licensees, and 
because of the understandings and agreements between all of the 
respondents selling standard tire chains as to the prices at which 
standard tire chains would be offered for sale and sold to the Govern- 
ment, as well as to other purchasers. Under the circumstances, the 
cancellation of the price fixing provisions in the license agreements 
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and the termination of the arrangements with Shirley afford no basis 

for exempting the described unlawful acts and practices with respect 

to bar reinforced tire chains from the prohibitions of an order to 
cease and desist. 

Par. 9. The record herein thus establishes that the respondents 
discussed, and entered into agreements and understandings concern- 
ing, current and future prices of chain and chain products. They 
cooperatively and collectively compiled schedules of common pricing 
factors to be used and which were used by the respondents selling 
welded chain, in computing delivered prices on welded chain. They 
adopted and used by agreement and understanding a plan whereby the 
prices and discounts therefrom on chain and chain products 
announced by respondent American were adopted and followed by 
other respondent manufacturers. They exchanged with one another, 
_ directly and indirectly, information as to the prices at which their 
products were offered for sale generally, the prices at which offers to 
sell and sales were made to particular named customers, and other 
intimate details of one another’s business. Certain of them entered 
into agreements relating to certain patented inventions covering 
_ improvements on tire chain by which the legitimate patent monopoly 
rights of the owner of the patents were extended beyond the scope of 
the patents and conspired and agreed as to prices at which tire chains 
embodying such patented inventions were to be offered for sale and 
sold to purchasers, including the United States Government. They 
cooperatively and collectively, through the respondent Institute and 
otherwise, promoted adherence to the prices agreed upon. 

Each of the respondent manufacturers has quoted and sold chain 
and chain products at prices calculated pursuant to and in accordance 
with the particular method or system of computing delivered prices 
applicable to the products it sold, with the knowledge that all the other 
respondent manufacturers selling the same products were simultane- 
ously doing likewise. In entering into and engaging in the coopera- 
tive and collective actions described hereinabove, there was necessarily 
an understanding and agreement between all of the respondents that 
each of the respondent manufacturers would continue to use the 
particular method or system applicable to the type or types of chain . 
each sold. Otherwise, the various cooperative and collective actions 
entered into and engaged in would not have brought about the results © 
desired. By adhering to and continuing to use the particular method 
or system applicable to the type or types of chain it sold, each respond- 
ent manufacturer has contributed to and made more effective the 
understanding and agreement between all the respondents. All. 
users of each of the three methods or systems of computing delivered 
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prices have thus been enabled to present to a prospective purchaser 
a condition of matched prices in which such purchaser was isolated 
and deprived of any choice on the basis of price. The delivered costs 
to purchasers have not reflected any of the differences in cost of raw 
materials, other items, or freight delivery from the places of manu- 
facture to the purchaser’s delivery points. The principles and forces 
of competition have been prevented from making and determining 
the prices of each of the respondent manufacturers. 

Pursuant to Count I of the amended complaint, the Commission con- 
cludes, and therefore finds, that the respondents have entered into and 
have engaged in and carried out an understanding, agreement, combi- 
nation, or conspiracy among themselves to restrain and suppress com- 
petition in the sale of chain and chain products. While the record 
does not show that each of the respondents has participated in all of 
the activities relied on to establish said understanding, agreement, com- 
bination, or conspiracy, each has acted in concert and cooperation with 
one or more of the others in doing and carrying out some of the acts 
and practices herein set forth in furtherance of the understanding or 
agreement common to them all. 

Par. 10. The tendency, capacity and effect of the combination and 
conspiracy entered into and maintained by the respondents in the man- 
ner aforesaid, and the acts and practices performed thereunder and in 
connection therewith, as set out herein, have been and are to substan- 
tially lessen, hinder, and suppress competition among the respondent 
manufacturers in the sale of chain and chain products in, among, and 
between the several States of the United States and in the District of 
Columbia; to prevent price competition among the respondent manu- 


facturers in the sale of said products; to deprive purchasers of chain. 


and chain products of the benefits of competition in price; to maintain 
artificial and monopolistic methods and prices in the sale and distribu- 
tion of such products; and to create a monopoly in the respondent man- 
ufacturers in the sale of such products. 

Par. 11. Count II of the amended complaint charges each of the 
manufacturing respondents with having discriminated in price in the 


sale of chain and chain products by selling such products to some pur-. 


chasers thereof at a price higher than the price at which products of 
like grade and quality were sold to other purchasers, all in violation of 
subsection (a) of Section 2 of the Clayton Act, as amended. It is 
alleged that such unlawful discriminations in price resulted from (a) 


the use of the delivered-price systems described in Count I of the © 


amended complaint and (b) the classification of customers to receive 
quantity, trade, and other discounts from quoted prices, which resulted 


in different prices to competing customers. The Commission is of the 
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opinion that the allegations with respect to use of the delivered-price 
systems do not clearly show that the alleged unlawful discriminations 
occurred as a result of differences made in the actual prices at which the 
said products were sold, and that the allegations with respect to the 
granting of different quantity, trade, and other discounts to competing 
customers are not sustained; and that, therefore, Count II of the 
amended complaint should be dismissed as to all of the respondents. 


CONCLUSION 


The aforesaid acts and practices of the respondents constitute unfair 
methods of competition and unfair acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 

Commissioner Carretta not participating for the reason that oral 
argument on the merits was heard prior to his appointment to the 
Commission. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended complaint of the Commission, answers of 
the respondents, testimony and other evidence in support of and in 
opposition to the allegations of said amended complaint taken before 
a hearing examiner of the Commission theretofore duly designated by 
it, recommended decision of the hearing examiner, with exceptions 
thereto, and briefs and oral argument of counsel; and the Commis- 
sion having issued its order disposing of the exceptions to the recom- 
mended decision and having made its findings as to the facts and its 
conclusion that the respondents, except Walter S. McCann, Alfred 
Peter Shirley, Floyd Bronson Olcott, and Forrest C. Nichols, have 
violated the provisions of section 5 of the Federal Trade Commission 
Act: 

It is ordered, That the corporate respondents Chain Institute, Inc., 
American Chain & Cable Company, Inc., The Bridgeport Chain & 
Manufacturing Company, The McKay Company, Pyrene Manufac- 
turing Company, Hodell Chain Company, St. Pierre Chain Corpo- 
ration, S. G. Taylor Chain Company, Cleveland Chain & Manufactur- 
ing Company, Columbus McKinnon Chain Corporation, Campbell 
Chain Company, Nixdorff-Krein Manufacturing Company, Peerless 
Chain Company, Round California Chain Company, The John M. 
Russell Manufacturing Company, Inc., Seattle Chain & Mfg. Com- 
pany, Turner & Seymour Manufacturing Company, Western Chain 
Products Company, and Woodhouse Chain Works, their respective 
officers, representatives, agents, and employees, and the individual 
respondents, Dennis A. Merriman, Wm. D. Kirkpatrick, Frank A. 
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Bond, and George J. Campbell, Jr., their respective representatives, 
agents and employees, in or in connection with the offering for sale, 
sale, and distribution of chain or chain products in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from entering into, continuing, cooperating in, or car- 
rying out any planned common course of action, understanding, agree- 
ment, combination, or conspiracy between or among any two or more 
of said respondents, or between any one or more of said respondents 
and others not parties hereto, to do or perform any of the following 
things: 

(1) Establish, fix, or maintain prices, terms, or conditions of sale 
for chain or chain products or adhere to any prices, terms, or condi- 
tions of sale so fixed or maintained. 

(2) Directly or indirectly investigate or check the prices, terms, or 
conditions of any sale of, or offer to sell, chain or chain products to 
any purchaser or prospective purchaser for the purpose or with the 
effect of aiding or assisting in maintaining uniform prices, terms, or 
conditions in the sale of chain or chain products. 

(3) Exchange or distribute among the corporate respondents, or 
any of them, price lists or other information showing current or future 
prices, terms, or conditions of sale, for the purpose, or with the effect, 
of fixing or of aiding or assisting in maintaining uniform prices, 
terms, or conditions of sale in the sale of chain and chain products. 

(4) Adopt, use, or in any way follow any price quotation announced 
by particular respondents, or any of them, whereby quotations are 
made uniform or matched. 

(5) Collect, compile, circulate, or exchange information concern- 
ing common carrier transportation charges used or to be used 
as a factor in computing the price of chain or chain products; or use, 
directly or indirectly, any such information so collected, compiled, or 
received as a factor in computing the price of chain or chain prod- 
ucts. 

(6) Quote or sell chain or chain products at prices calculated or 
determined pursuant to or in accordance with the single basing point 
delivered-price system, the freight equalization delivered-price sys- 
tem, or the zone delivered-price system; or quote or sell chain or chain 
products at prices calculated or determined pursuant to or in ac- 
cordance with any other plan or system which results in identical 
price quotations or prices for chain or chain products at points of 
quotation or sale or to particular purchasers by any two or more seliers _ 
of chain or chain products using such plan or system or which pre- 
vents purchasers from finding any advantage in price in dealing with 
one or more as against another seller. 


SN 
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(7) Do or cause to be done any of the things forbidden in the pre- 
ceding paragraphs of this order through respondents Chain Institute, 
Dennis A. Merriman, or any other corporation, organization, or in- 
dividual. 

It is further ordered, That nothing contained herein shall be con- 
strued as prohibiting the establishment or maintenance of bona fide 


_ agreements, understandings, or other relations between any corporate 


respondent and its officers, directors, and employees, or between any 
corporate respondent and any of its subsidiaries or affiliates, relating 
to the sole and separate business of said corporation and its subsidiar- 
ies or affiliates, when not for the purpose or with the effect of unlaw- 
fully restricting competition. 

It is further ordered, That each of the corporate respondents Ameri- 
can Chain & Cable Company, Inc., The Bridgeport Chain & Manu- 
facturing Company, The McKay Company, Pyrene Manufacturing 
Company, Hodell Chain Company, St. Pierre Chain Corporation, S. 
G. Taylor Chain Company, Cleveland Chain & Manufacturing Com- 


- pany, Columbus McKinnon Chain Corporation, Campbell Chain 


Company, Nixdorff-Krein Manufacturing Company, Peerless Chain 
Company, Round California Chain Company, The John M. Russell 
Manufacturing Company, Inc., Seattle Chain & Mfg. Company, 
Turner & Seymour Manufacturing Company, Western Chain Prod- 
ucts Company, and Woodhouse Chain Works, its officers, representa- 
tives, agents, and employees, in or in connection with the offering for 
sale, sale, and distribution of chain or chain products in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from quoting or selling chain or chain prod- 
ucts at prices calculated or determined pursuant to or in accordance 
with a single basing point delivered-price system, a freight equaliza- 
tion delivered-price system, or a zone delivered-price system, for the 
purpose or with the effect of systematically matching the delivered- 
price quotations or the delivered prices of other sellers of chain or 
chain products and thereby preventing purchasers from finding any 
advantage in price in dealing with one or more sellers as against 
another. 

It is further ordered, For reasons appearing in the findings as to 
the facts in this proceeding, that the allegations of Count I of the 
amended complaint herein be, and they hereby are, dismissed as to 
respondents Walter S. McCann, Alfred Peter Shirley, Floyd Bron- 
son Olcott, and Forrest C. Nichols. 

It is further ordered, That the allegations of Count IT of the amend- 
ed complaint be, and they hereby are, dismissed as to all of the re- 
spondents. 
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It ts further ordered, That the respondents, except Walter S. Mc- 
Cann, Alfred Peter Shirley, Floyd Bronson Olcott, and Forrest C. 
Nichols, shall, within sixty (60) days from service upon them of this 
order, file with the Commission a report in writing showing in detail 
the manner and form in which they have complied with this order. 

Commissioner Mason dissenting and Commissioner Carretta not 
participating for the reason that oral argument on the merits was 
heard prior to his appointment to the Commission. 


DISSENTING OPINION OF COMMISSIONER LOWELL B. Mason 


Here, as in its companion case, Vational Lead Company, Docket 
5253, the principal question our superior courts must answer is 
whether the Commission has the general injunctive powers of an 
equity court, or may we only prohibit those acts which we in our 
findings of fact have found to be unlawful. In the event this case is 
judicially reviewed before National Lead, I incorporate in the record 
of this case that portion of my dissent in National Lead that bears 
on this important inroad on the judicial function.1 

Besides this fundamental issue there are other questions that must 
be dealt with. Count 2 (the so-called mill net theory count) is a relic 
of the days when the prosecution staff of the Commission was 
enamored of the idea that entrepreneurs who paid the freight on their 
produce to markets away from home discriminated in price to some 
customers because they profited less on goods sold out of town than 
on the same kind of goods sold across the street. 

This threatened strangulation of small concerns which have only 
one point of production was happily frustrated by subsequent orders 
of the Commission in the other cases,? and it is with hearty accord 
that I concur with the majority in the frustration of this ideological 
tour de force. . 


AS TO COUNT 1: 


Assuming, but not necessarily deciding, that the record in this pro- 
ceeding will support the finding of the majority that the respondents 
have entered into and carried out an unlawful conspiracy, the order 
to cease and desist is nevertheless objectionable. 

The order in this case, like the order in Docket 5253, Vational Lead 
Company, et al., goes further than to suppress practices found to be 
unlawful. No finding is made, and clearly none could be made, that 
the independent use by one of the respondents of a single basing point 

1 Appendix. 


2 Clay Products Association, Inc., Docket 5483; Clay Sewer Pipe Association, Inc., Docket 
5484 ; National Lead Company, Docket 5258. 
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delivered-price system, a freight equalization delivered-price system, 
or a zone delivered-price system is-illegal. It is not even found, and 
no contention is made that it could be found, that the use by any of 
the respondents of any of these systems “for the purpose or with the 
effect of systematically matching” the prices of competition is illegal. 
It is thus clear that the order to cease and desist is not based on the 
findings. 
I am against it. 


APPENDIX 


DISSENTING OPINION OF COMMISSIONER LOWELL B. MASON IN THE MATTER 
OF NATIONAL LEAD COMPANY, ET AL. 


In my opinion, the complaint was filed and the case stands or falls 
on the concurrent knowledge of defendants that the substantial price 
similarity of their lead pigments was arrived at by substantially simi- 
lar pricing factors—in short—“conscious parallelism.” 

For over two decades economic theorists have sought ways to con- 
demn conscious parallelism. The old Federal Trade Commission origi- 
nated this crusade in the early 1940’s and filed numerous complaints 
accusing defendants with charging prices for their goods with know]- 
edge that others charged the same price. The first order against con- 
scious parallelism to reach the court was Federal Trade Commission 
vs. Rigid Conduit.1® The Circuit Court of Appeals sustained the 
order and the Supreme Court refused to reverse on a tie vote. How- 
ever, the decision was a pyrrhic victory, for congressional and public 
clamor against this decision was so strong that no court proceeding 
has ever been initiated to enforce it. Until now, all subsequent disposi- 
tion of cases where conscious parallelism was alleged in the complaint 
have carefully avoided the type of order issued in Rigid Conduit. 

But now conscious parallelism again raises its bureaucratic head in 
this and a companion case,”° tentatively and collaterally, but not di- 
rectly, for the instant cases do not find conscious parallelism illegal 
in their findings of fact, but prohibit it in the orders to cease and desist. 
The order is justified on what I call a spiral rationale, circular in mo- 
tion but not coming out where it started: 

1. Conscious parallelism is not of itself illegal ; 

2. But evidence of conscious price parallelism may give the Com- 
mission the power to imply conspiracy ; 

3. Conspiracy is illegal; 


18 Triangle Conduit and Cable Company vs. Federal Trade Commission, 168 F. (2d) 175 
(7th Cir. 1948), aff’d sub nom Clayton Mark Co. vs. Federal Trade Commission, 336 U. S. 
956 (1949). 

2 Clay Products Association, Inc., Docket 5483, 47 F. T. C. 1256; Clay Sewer Pipe Asso- 
ciation, Inc., Docket 5484, 48 F. T. C. 202. 

2 Chain Institute, Inc., et al., Docket 4878. 
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4. With a finding of conspiracy, the Commission assumes the power 
to prevent its continuation by prohibiting conscious price parallelism ; 

5. Conscious parallelism is illegal. 

Ignoring for the moment the impracticality of carrying out an 
order against conscious parallelism, and casting aside the question as 
to whether the Federal Trade Commission is endowed with such com- 
plete equity court powers, let us see if there are sounder ways of testing 
the economic validity of conscious parallelism than all this legalistic 
folderol about conspiracies that don’t exist. 

We need tests which can be applied on a factual basis. 

At the same time the Commission originated its drive against con- 
scious parallelism as the enemy of free enterprise, a more realistic 
concept of competition was being developed by economists which held 
where even if pricing formulas were known and substantially paral- 
leled (as here), “the significant test was to look for the independence 
and competitiveness of the rivals.” ** 

Workable competition, as developed by Professor J. M. Clark, Dean 
Edward S. Mason and the late Professor Joseph A. Schumpeter, as 
well as Professors E. P. Lernerd, M. P. McNair and F. S. Teele, 
placed the emphasis on the longer range aspects of a progressive 
economy; not on an assumed unchanged equilibrium of demand and 
supply, but on changes which included population growth, the dis- 
covery of natural resources, developments in technology, advances in 
the art of management, and many others. Stress was laid on the con- 
structive role of entrepreneurs in expanding demand and improving 
products. National brand advertising was something more than an 
effort to insulate against the price raids of competitors. It recognized 
that the businessman often made investments of time and money ahead 
of current demands. Under the doctrine of workable competition, 
large business units may have put more competitive pressure on small 
units than was desirable, but every injury to a small competitor was 
not necessarily an injury to competition. Competition in a growing 
economy was bound to put pressure on inefficient competitors, what- 
ever their size. 

To condemn conscious parallelism sans conspiracy is to disarm the 
smaller competitor in his already handicapped battle against multiple- 
point producers. 

I am against it. 


21R. H. Meriam’s “Bigness in the Hconomie Analysis of Competition,” Harvard Business 
Review, March 1950. 
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In THE MatTer OF 


IRVING EPSTEIN ET AL. DOING BUSINESS AS MODERN 
SEWING MACHINE COMPANY 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 5817. Complaint, Oct. 16, 1950—Decision, Feb. 16, 1953 


Persons who buy machines represented as being factory rebuilt believe that such 
new parts as have been used to replace worn parts are genuine factory prod- 
ucts, and there is a preference on the part of retailers and the public in 
buying rebuilt machines that any new parts added be genuine factory parts. 


Where three partners engaged in the purchase of used sewing machines and in 
the rebuilding and reconditioning thereof, involving the replacing of worn 
parts with new; in advertising such machines to dealers in various states— 


-Falsely represented, directly or by implication, through such statements as 
“Guaranteed factory rebuilt sewing machines” followed by such words as 
“Singer 66 Round-Bobbin Reconditioned Head” or “White Rotary Round 
Bobbin Reconditioned Head” that the Singer and White machines referred 
to were rebuilt by or at the factory of the original manufacturers and that 
genuine factory parts were used in the process of rebuilding ; 


With tendency and capacity to mislead and deceive retailers and with result of 
placing in their hands a basis for misleading and deceiving the purchasing 
public into the erroneous belief that said representations were true, er cal 
inducing the purchase of said rebuilt sewing machines: 


Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair acts and 
practices in commerce. 


As respects the allegation of the complaint that respondents’ use of the word 
“ouaranteed” in connection with their rebuilt machines without disclosing 
the terms and conditions of the guarantee was confusing and misleading: 
it appeared that it was respondents’ practice, when complaint was made, 
either to furnish another machine or refund the purchase price—a manner 
of making good their advertised guarantee which rendered it highly un- 
likely that any purchaser would be confused or misled to his damage. 


With regard to the adequacy of the disclosure of foreign origin of the machines 
imported by respondents from Japan, upon the machines themselves; no 
such issue was presented and such a question was consequently not before 
the Commission for determination, and as respects Spanish machines im- 
ported and sold by respondents, the record did not show that the marks 
on the machine when sold were inadequate, even if the complaint be taken 
as raising such an issue. 


As respects respondents’ alleged failure to disclose the foreign origin of their 
imported machines in their advertising, with capacity and tendency to induce 


LED FEDERAL TRADE COMMISSION DECISIONS 


Complaint 49 F.T.C. 


the belief that “such statements and representations were and are true”: 
no allegations that respondents made any statements or representations in 
their advertising concerning the origin of their imported machines appeared 
in the complaint and consequently no issue was presented with respect to 
non-disclosure of foreign origin in their advertising. 


Before U7. Clyde M. Hadley, hearing examiner. 
Mr. William L. Taggart for the Commission. 
Mr. H. Robert Levine, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Irving Epstein, Rita 
Epstein and Sam Epstein, copartners doing business as Modern Sew- 
ing Machine Company, hereinafter referred to as respondents, have 
violated the provisions of said Act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrary 1. Respondents, Irving Epstein, Rita Epstein and Sam 
Epstein, operate as a partnership under the name of Modern Sewing 
Machine Company with their principal office and place of business 
located at 109 Watkins Street, Brooklyn, New York. 

Par. 2. Respondents are now and have been for several years last 
past engaged in the purchase of used sewing machines; in the re- 
building and reconditioning of said machines in the course of which 
certain worn parts are replaced with new parts; and in the advertis- 
ing and selling of such rebuilt or reconditioned machines to dealers 
located in various States. Respondents also are engaged in the busi- 
ness of importing and selling new sewing machines manufactured in 
Japan and Spain. These machines are branded and sold under the 
names of Home Electric and BenDeluxe, respectively. 

Par. 3. The respondents cause and have caused their machines, 
when sold, to be shipped from their place of business in the State of 
New York to purchasers thereof located in various other States of 
the United States and maintain, and at all times mentioned herein 
have maintained, a course of trade in said machines in commerce 
among and between the various States of the United States. 

Par. 4. Respondents in the course of their business circulate cata- 


logs, circulars and pamphlets among the trade in which the following 
statements appear : 
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Guaranteed factory rebuilt sewing machines. 


Singer Singer White 

66 127-4 & 27 Rotary 

~ Round-Bobbin Long Bobbin Round Bobbin 
Reconditioned Head Reconditioned Head Reconditioned Head 


All sewing machines thoroughly rebuilt, reconditioned and guaranteed. 


Par. 5. By and through the use of the aforesaid statements, re- 
spondents represented that the Singer and White sewing machines, 
referred to, were rebuilt by or at the factory of the original manu- 
facturer and as to the machines rebuilt by them, that genuine factory 
parts were used in the process of rebuilding. 

Par. 6. The said representations were false, misleading, and de- 
ceptive. In truth and in fact, none of the sewing machines sold 
by respondents were rebuilt by or at the factory of the original manu- 
facturer, but such rebuilding was done by respondents themselves. 
The use of the word “guaranteed” in said advertising without dis- 
closing the terms and conditions of the “guarantee” is confusing and 
misleading. 

Par. 7. Persons who buy machines which are represented as being 
rebuilt and reconditioned believe that such new parts as have been 
used to replace worn parts are genuine factory parts. In truth 
and in fact, such new parts as are used by respondents in rebuilding 
machines are not made by the factories which manufactured the ma- 
chines but are made by others. There is a preference on the part 
of retailers and the public in buying rebuilt machines that such new 
parts as may have been added are genuine factory parts, such prefer- 
ence being based upon the belief that genuine factory parts are longer 
lasting, better fitting, more efficient and other reasons. 

Par. 8. In advertising the new sewing machines imported from 
Japan and sold under the name “Home Electric” and those imported 
from Spain and sold under the name “BenDeluxe,” no mention is 
made in the advertising that said machines are imported from J apan 
and Spain, respectively. ‘There are no marks on the BenDeluxe 
Sewing Machines other than the use of certain Spanish words, unin- 
telligible to the average person, indicating that said machines are not 
of domestic manufacture. 

It has been the custom for many years in the advertising of im- 
ported articles to state in the advertising matter that such articles 
are imported, the foreign country of origin usually being stated. In 
case no mention is made in such advertising matter that the articles 
are imported, retailers and the purchasing public have come to believe 
that the articles so advertised are of domestic manufacture. 
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Par. 9. There is a preference on the part of many retailers and 
members of the purchasing public for products, including sewing 
machines, which are manufactured in this country. 

Par. 10. In the course and conduct of their business respondents are 
in competition in commerce with other individuals and with corpora- 
tions and others who rebuild and sell sewing machines and also those 
who sell new sewing machines, including those which have been 
imported from other countries. Among such competitors are those whe 
do not make any false representations concerning their said machines; 
who use genuine factory parts in the rebuilding process and who in- 
form the public that machines imported by them are of foreign manu- 
facture. 

Par. 11. The aforesaid statements and representations made by re- 
spondents and their failure to disclose material facts, as above set out, 
have had and now have the tendency and capacity to deceive and mis- 
lead a substantial number of retailers and the purchasing public into 
the erroneous belief that such statements and representations were and 
are true; and to induce the purchase of substantial quantities of said 
machines by reason of said erroneous and mistaken belief. Asa result 
thereof, substantial trade has been unfairly diverted to respondents 
from their competitors and as a consequence thereof substantial injury 
has been and is being done to competition in commerce. 

Par. 12. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
to competition in commerce and constitute unfair and deceptive acts 
and practices and unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


‘Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 16, 1950, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices in commerce in violation of the provisions of said Act. After 
the issuance of the complaint and the filing of respondents’ answer 
thereto, hearings were held at which testimony and other evidence in 
support of and in opposition to the allegations of said complaint were 
introduced before a hearing examiner of the Commission theretofore 
duly designated by it, and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final consideration by said hearing 
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examiner on the complaint, the answer thereto, testimony and other 
evidence, and proposed findings as to the facts and conclusions pre- 
‘sented by counsel supporting the complaint, and said hearing ex- 
aminer, on August 2, 1951, filed his initial decision. 

Within the time permitted by the Commission’s Rules of Practice, 
counsel supporting the complaint filed with the Commission an appeal 
from said initial decision, and thereafter this proceeding regularly 
came on for final consideration by the Commission upon the record 
herein, including briefs in support of and in opposition to said appeal, 
no oral argument having been requested ; and the Commission, having 
issued its order granting said appeal in part and denying it in part 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusions drawn therefrom and order, the same to be 
in lieu of the initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents, Irving Epstein, Rita Epstein and Sam 
Epstein, operate as a partnership under the name of Modern Sewing 
Machine Company, with their principal office and place of business 
located at 109 Watkins Street, Brooklyn, New York. They are now 
and have been for several years last past engaged, among other 
activities, in the purchase of used sewing machines and the rebuilding 
and reconditioning thereof, in the course of which certain worn parts 
are replaced with new parts, and in the advertising and sale of such 
rebuilt or reconditioned machines to dealers located in various States 
of the United States. Respondents have caused said machines, when 
sold, to be shipped from their place of business in the State of New 
York to purchasers thereof located in various other States of the 
United States and have maintained at all times mentioned herein a 
course of trade in said machines in commerce among and between the 
various States of the United States. 

Par. 2. Respondents in the course of their business have circulated 
among the trade circulars or pamphlets in which the following state- 
ment appeared : 

“Guaranteed factory rebuilt sewing machines 


Singer Singer White 
66 127A & 27 Rotary 
Round-Bobbin Long Bobbin Round Bobbin 


Reconditioned Head Recondition Head Recondition Head” 


Par. 3. By and through the use of said statement respondents 
represented, directly or by implication, that the Singer and White 
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sewing machines referred to were rebuilt by or at the factories of the 
original manufacturers, and as to such rebuilt machines, that genuine 
factory parts were used in the process of rebuilding. In truth and in 
fact, none of the said rebuilt sewing machines sold by respondents 
were rebuilt by or at the factory of the original manufacturer, but 
such rebuilding was done by respondents themselves. 

Par. 4. Persons who buy machines represented as being factory 
rebuilt believe that such new parts as have been used to replace worn 
parts are genuine factory parts. In truth and in fact, the new parts 
used by respondents in rebuilding the said machines were for the 
most part made, not by the factories which manufactured the 
machines, but by others. There is a preference on the part of retailers 
and the public in buying rebuilt machines that any new parts added be 
genuine factory parts. 

Par. 5. Such representations made by respondents as above set 
forth had the tendency and capacity to mislead and deceive retailers, 
and have placed in their hands a basis for misleading and deceiving 
the purchasing public, into the erroneous and mistaken belief that the 
same were true, thereby inducing the purchase of said rebuilt sewing 
machines. 

Par. 6. The complaint alleges that the respondents’ use of the word 
“ouaranteed” in connection with their rebuilt machines without dis- 
closing the terms and conditions of the guarantee is confusing and 
misleading. 

From the record it appears that respondents’ practice, when com- 
plaint was made by a purchaser, was either to furnish another machine 
or refund the purchase price. Such a manner of making good re- 
spondents’ advertised guarantee renders it highly unlikely that any 
purchaser would be confused or misled to his damage. 

The complaint does not present an issue with respect to the adequacy 
of the disclosure of foreign origin of the machines imported by re- 
spondents from Japan upon the machines themselves, and this question 
is In consequence not before the Commission for determination. Even 
if the complaint be taken as raising such an issue with respect to Span- 
ish machines imported and sold by respondents, the record does not 
show that the marks on the machines when sold were inadequate. 

The complaint alleges that respondents’ failure to disclose the foreign 
origin of their imported machines in their advertising had the capacity 
and tendency to induce the belief that “such statements and representa- 
tions were and are true.” No allegation that respondents made any 
statement or representation in their advertising concerning the origin’ 
of their imported machines appears in the complaint, and consequently 
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no issue is presented with respect to non-disclosure of foreign origin in 
respondents’ advertising. 
4 CONCLUSION 


The acts and practices of the respondents as found in Paragraphs 
Two, Three and Four hereof are all to the prejudice and injury of the 
public and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 

ORDER 


It is ordered, That the respondents, Irving Epstein, Rita Epstein and 
Sam Epstein, their representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of rebuilt sewing machines in commerce, 
_ as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from representing, (1) through use of the 
words “factory rebuilt” or any expression of like import, that such 
sewing machines are rebuilt by or at the factories of the original manu- 
facturers thereof, and (2) through the use of the words “factory re- 
built” or otherwise, that new parts installed in such rebuilt machines 
were made by the original manufacturers of the machines, contrary 
to the fact. 

It is further ordered, That with respect to the issues raised by the 
complaint other than those to which this order relates, the complaint 
be, and the same hereby is, dismissed. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTER OF 


NYE N. SUSSMAN D. B. A. UTILITY BLANKET COMPANY 
AND NYE MERCANTILE COMPANY 


COMPLAINT, DECISION, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, 
AND OF AN ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 6062. Complaint, Nov. 21, 1952—Decision, Feb. 24, 1953 


Where an individual engaged in the manufacture and interstate sale and dis- 
tribution of wool products as defined in the Wool Products Labeling Act— 


(a@) Misbranded certain blankets in that they were not stamped, tagged or 
labeled as required by said Act and the Rules and Regulations promulgated 
thereunder ; and 


(b) Misbranded blankets in that, labeled as “100% reprocessed wool’, they in 
fact contained substantial quantities of fibers other than wool: 


Held, That such acts and practices, under the circumstances set forth, were in 
violation of the Wool Products Labeling Act and the Rules and Regulations 
promulgated thereunder, and constituted unfair acts and practices in com- 
merce. 


Before Ur. John Lewis, hearing examiner. 
Mr. George EF’. Steinmetz for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939 and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that Nye N. Sussman, trading and doing 
business under the name of Utility Blanket Company as well as under 
the name of Nye Mercantile Company has violated the provisions of 
said acts and the Rules and Regulations promulgated under the Wool 
Products Labeling Act of 1939, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrary 1. Respondent Nye N. Sussman is an individual trading 
and doing business as Utility Blanket Company and as Nye Mercan- 
tile Company, with his principal place of business in both instances 
at 136 Greene Street, New York, New York. 

Par. 2. Subsequent to the effective date of the said Wool Products 
Labeling Act and more especially since 1950, respondent has manu- 
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factured for introduction into commerce, introduced into commerce, 
sold, transported, distributed, delivered for shipment, and offered for 


-sale in commerce, as “commerce” is defined in the Wool Products 


Labeling Act, wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products, to-wit; blankets, were mis- 
branded in that they were not stamped, tagged or labeled as required 
under the provisions of Section 4 (a) (2) of the Wool Products Label- 


ing Act of 1939, and in the manner and form as prescribed by the 


Rules and Regulations promulgated under such Act. 

Par. 4. Certain of said wool products were misbranded within the 
meaning and intent of the said Act and the Rules and Regulations 
thereunder in that they- were falsely and deceptively labeled with 


_ respect to the character and amount of the constituent fibers contained 


therein. Among the misbranded wool products aforementioned were 
blankets labeled by the respondent as “100 percent reprocessed wool” 
when in truth and in fact such blankets were not 100 percent reproc- 
essed wool but contained substantial quantities of fibers other than 
wool. 

Par. 5. The acts and practices of the respondent as herein alleged 
were in violation of the Wool Products Labeling Act of 1939 and the 
Rules and Regulations promulgated thereunder, and constitute unfair 
and deceptive acts in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated February 24, 1953, the 
initial decision in the instant matter of hearing examiner John Lewis, 
as set out as follows, became on that date the decision of the Com- 
mission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939 and by virtue of the au- 
thority vested in it by said Acts, the Federal Trade Commission on 
November 21, 1952, issued and subsequently served its complaint in 
this proceeding upon the respondent Nye N. Sussman, trading and 
doing business as Utility Blanket Company and as Nye Merchantile 
Company, charging him with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said Acts. 
On December 18, 1952, respondent filed his answer, in which answer 
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he admitted all of the material allegations of fact set forth in said com- 
plaint and waived any hearing as to the facts and all intervening 
procedure, except the right to submit proposed findings and conclu- 
sions and the right to appeal from the initial decision. Thereafter, 
the proceeding regularly came on for final consideration by the above- 
named hearing examiner, theretofore duly designated by the Commis- 
sion, upon the complaint and answer thereto, no proposed findings 
and conclusions having been submitted by counsel, and all other in- 
tervening procedure having been waived, and said hearing examiner 
having duly considered the record herein, finds that this proceeding 
is in the interest of the public and makes the following findings as 
to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Nye N. Sussman is an individual trad- 
ing and doing business as Utility Blanket Company and as Nye Mer- 
cantile Company, with his principal place of business in both instances 
at 136 Greene Street, New York, New York. ft 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939 and more especially since 1950, respondent has 
manufactured for introduction into commerce, introduced into com- 
merce, sold, transported, distributed, delivered for shipment, and 
offered for sale in commerce, as “commerce” is defined in said Act, 
wool products, as “wool products” are defined therein. 

Par. 8. Certain of said wool products, to-wit; blankets, were mis- 
branded in that they were not stamped, tagged or labeled as required 
under the provisions of section 4 (a) (2) of the said Wool Products 
Labeling Act, and in the manner and form as prescribed by the Rules 
and Regulations promulgated under such Act. 

Par. 4. Certain of said wool products were misbranded within the 
meaning and intent of the said Act and the Rules and Regulations 
thereunder in that they were falsely and deceptively labeled with 
respect to the character and amount of the constituent fibers con- 
tained therein. Among the misbranded wool products aforemen- 
tioned were blankets labeled by the respondent as “100% reprocessed 
wool” when in truth and in fact such blankets were not 100% re- 
processed wool but contained substantial quantities of fibers other 
than wool. : 

CONCLUSION 


The acts and practices of the respoudent, as hereinabove found, 
were in violation of the Wool Products Labeling Act of 1939 and the 
Rules and Regulations promulgated thereunder, and constitute un- 
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_ fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It 7s ordered, 'That the respondent Nye N. Sussman, individually 
and trading under the names of Utility Blanket Company and Nye 
Mercantile Company or trading under any other name, and said re- 
spondent’s representatives, agents and employees, directly or through 
any corporate or other device, in connection with the introduction or 
manufacture for introduction into commerce, or the offering for sale, 
sale, transportation or distribution in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act and in the Wool Products 
Labeling Act of 1939, of blankets or other “wool products,” as such 
products are defined in and subject to the Wool Products Labeling 
Act of 1939, which products contain, purport to contain, or in any 
way are represented as containing “wool,” “reprocessed wool,” or 
“reused wool,” as those terms are defined in said Act, do forthwith 
cease and desist from misbranding such products by: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers therein ; 

2. Failing to securely affix to or place on each such product a stamp, 
tag, label or other means of identification showing in clear and 
conspicuous manner : 

(a) The percentage of the total fiber weight of such product, ex- 
clusive of ornamentation not exceeding five per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, 
(4) each fiber other than wool where said percentage by weight of 
such fiber is five per centum or more, and (5) the aggregate of all other 
fibers ; 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter ; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution or delivering for shipment 
thereof in commerce, as “commerce” is defined in the Federal Trade 
Commission Act and in the Wool Products Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (0) of section 3 of the Wool Products Labeling Act of 1939, and 

Provided further, That nothing contained in this order shall be 
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construed as limiting any applicable provisions of said Act or r the 
Rules and Regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon him of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which he has complied with the order to cease and desist [as required 
by said declaratory decision and order of February 24, 1953]. 
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In tHe Marrer or 


UNDERWOOD CORPORATION 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 3 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AND 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5797. Complaint, July 12, 1950—Decision, Mar. 2, 1953 


Where a corporation, long engaged in the manufacture and interstate sale of 
fanfold billing machines and carbon rolls, which, in the five years ending 
in 1950, sold its said machines to the amount of about $1,000,000, sold carbon 
rolls for its machines to about $711,000, and sold carbon rolls for other 
machines to about $1,290,000; which had long been engaged in active and 
substantial competition with others similarly engaged, including those who 
made, sold, and distributed carbon rolls suitable for use in its own said 
machines; and which, as thus engaged, had long supplied to numerous 
purchasers and users of its said machines devices—known as “carbon roll 
bracket plates’, which were of value in the operation of its said machines— 
of which it was the sole manufacturer— 

(a) Entered into “loan agreements” with thousands of customers Over a period 
of years, the earlier of which set forth that the equipment loaned, consisting 
of the aforesaid carbon roll bracket plates for which no rental was charged, 
was loaned for use exclusively on machines made or marketed by it (or its 
predecessor), and exclusively with its carbon rolls;.and supplemented—at 
least on occasion—a later form of agreement, in which no mention was made 
of such condition, by representations of its salesmen, dealers, or agents, 
that users of the devices were obligated to buy carbon rolls exclusively 
from it; 

Whereby a significant and substantial volume of business was affected, and 
competitors were foreclosed from a substantial market for carbon rolls 
suitable for use in its fanfold billing machines ; 

Tendency and capacity of which leases without rental may have been to sub- 
stantially lessen competition in the sale of carbon rolls of the type suitable 
for use in its said machines, in commerce; and 

(0) Represented, during the period involved, through some of its salesmen, 
dealers, or agents, to users of the devices, that they were obligated to buy 
carbon rolls exclusively from it; 

With tendency and capacity to compel such users to purchase carbon rolls exclu- 
sively from it, to the exclusion of purchases from its competitors: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair methods 
of competition and unfair and deceptive acts and practices in commerce; 
and that said corporation, through use of the acts and practices above set 
forth, violated Sec. 3 of the Clayton Act. 
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Before Mr. Webster Ballinger, hearing examiner. 
Mr. Floyd O. Collins for the Commission. 
Strauss, Reich & Boyer, of New York City, for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
Underwood Corporation, a corporation, is now and has been for more 
than twenty years last part, as set forth in Count I hereof, while 
operating under the name of the Underwood Elliott Fisher Company, 
and under its present name Underwood Corporation, violating Sec- 
tion 8 of an Act of Congress approved October 15, 1914, entitled: 
“An Act to supplement existing laws against unlawful restraints 
and monopolies and for other purposes,” commonly known as the 
Clayton Act, and is now, and has been for more than twenty years 
last past, violating Section 5 of the Federal Trade Commission Act 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the interest of the public, hereby issues its com- 
plaint in two counts, stating its charge in that respect as follows: 

Count I 

ParacrapH 1. The Underwood Corporation is a corporation or- 
ganized and existing under and by virtue of the laws of the State 
of Delaware, with its home office located at No. 1, Park Avenue, New 
York, N. Y. Respondent is a successor in business to the Underwood 
Elliott Fisher Company, a corporation, and has a selling agent, a New 
Jersey Corporation, known as Underwood Corporation. 

Par. 2. Respondent has been for more than twenty years last past, 
engaged in manufacturing and selling fanfold billing machines and 
carbon rolls. Respondent’s income from sales of billing machines 
in the past five years has been approximately $1,000,000. Its income 
from sales of carbon rolls during the same period has been ap- 
proximately $2,000,000. Respondent sells its billing machines and 
carbon rolls to customers located throughout the several States of 
the United States and in the District of Columbia. Respondent, when 
sales are made, ships said products or causes the same to be shipped 
from its place of business across State lines to the purchasers thereof 
who are located in the several States of the United States and in the 
District of Columbia. For more than twenty years, respondent has 
carried on a constant current of trade and commerce in said products - 
as herein described. 

Par. 3. Respondent, in the course and conduct of its business in 
the manufacture, sale and distribution of said products, has been, 


\ 
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or would have been during all the time herein set out, in substantial 
competition with other firms and corporations except for the restric- 
tive, oppressive, and unlawful contracts, agreements and understand- 


- ing hereinafter described. 


Par. 4. Some time in the late 1920’s, the exact date of which is un- 
known to the Commission, the respondent invented an attachment 
which it designated a carbon roll bracket. Said attachment, when 
used in connection with billing machines, effects a great saving in the 
amount of carbon paper used and increases to a substantial degree 
the efficiency of said billing machines. Since the invention, respond- 
ent has been the sole manufacturer of said attachments and has re- 
fused to sell them to owners of billing machines. 

Immediately after respondent invented the carbon roll bracket, it 
adopted and thereafter carried on, the policy and practice of calling 
upon and inducing owners of billing machines to contract with re- 
spondent for the use of said attachment and succeeded in securing 
many hundreds of such agreements. Substantially all of said agree- 
ments are in writing and contain, among other things, the following 
conditions : 

It is agreed that the equipment so loaned is and shall remain the sole and 
exclusive property of Underwood Hlliott Fisher Company and is to be used ex- 
clusively on equipment manufactured or marketed by Underwood Elliott Fisher 
Company and exclusively with carbon rolls supplied by said company. 

It is also agreed that the Underwood Hliott Fisher Company may terminate 
the loan of this equipment and retake the same at any time without notice 
or legal proceedings. 


and, 


It is agreed that the equipment so loaned is and shall remain the sole and 
exclusive property of Underwood Corporation. 

It is also agreed that Underwood Corporation may terminate the loan of this 
equipment and retake the same at any time without notice or legal proceedings. 

Par. 5. The effect of said contracts and agreements may be to sub- 
stantially lessen, injure, destroy and prevent competition in the sale 
and distribution of carbon rolls in commerce, among and between the 
various States of the United States and in the District of Columbia, 
and has resulted in respondent securing substantially all sales in car- 
bon rolls. Said contracts and agreements have a dangerous tendency 
to completely eliminate competition and create in respondent and ab- 
solute monopoly in the sale and distribution of carbon rolls in com- 
merce as is herein described. 

Par. 6. The aforesaid acts of respondent constitute a violation of 
Section 3 of the Act of Congress entitled “An Act to supplement ex- 
isting laws against unlawful restraints and monopolies and for 
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other purposes,” approved October 15, 1914, and commonly known 
and referred to as the Clayton Act. 


Count II 


Paracrary 1. As for Count II of this, its complaint, against re- 
spondent Underwood Corporation, a corporation, the Federal Trade 
Commission adopts and makes as a part hereof by reference as fully 
as though it were copied herein, all that part of Count I down to and 
including Paragraph Five thereof and further charges: 

Par. 2. The carbon roll brackets manufactured by respondent 
greatly increase the efficiency of the billing machines manufactured 
by respondents, and respondent is the only one from whom said brack- 
ets can be obtained. It is necessary for a purchaser or an owner of 
a billing machine to accept said brackets on respondent’s terms or 
forego their use. 

Par. 3. Respondent, in the course and conduct of its business, 
in manufacturing and selling its billing machines and carbon rolls, 
and manufacturing and distributing its carbon roll brackets, has, dur- 
ing all the time herein alleged, employed and carried on, in addition 
to those hereinbefore alleged, the following unfair methods and prac- 
tices: 

(a) Respondent purposely does not offer to sell and at times re- 
fuses to sell or give title to said brackets to purchasers or owners of 
billing machines who desire to use said brackets so that respondent 
will be in a position to exact of such purchasers or owners a promise, 
either express or plainly implied, that carbon rolls necessary for the 
operation of said brackets are to be bought exclusively from respond- 
ent. 

(6) When a purchaser or owner of a billing machine makes ar- 
rangements with respondent for the use of its brackets, respondent 
makes it understood by agreement, or by language and conduct pro- 
duces in such user, the belief that the user is obligated to buy carbon 
rolls exclusively from respondent. 

(c) When respondent discovers or receives information that a user 
of its brackets is using carbon rolls other than those supplied by re- 
spondent, it threatens to retake its brackets, or by the use of such words 
as “You know we can take the bracket back at any time,” or other 
similar language, produces in the user a fear of losing the use of the 
brackets and causes the user to refrain from purchasing carbon rolls 
from anyone other than respondent. 

Par. 4. The acts and practices of respondent as herein alleged are 
all to the injury of the public and respondent’s competitors who sell 
carbon rolls and tend to compel users of respondent’s brackets to pur- 
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chase carbon rolls exclusively from respondent to the exclusion of pur- 
chases from respondent’s competitors, have a tendency and effect to, 


_ and in fact do, hinder, lessen, and restrain competition in the sale and 


distribution of carbon rolls and constitute unfair acts and practices 
and unfair methods of competition within the intent and meaning of 
Section 5 of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of an Act of Congress approved on Octo- 
ber 15, 1914, entitled “An Act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes” (the Clayton 
Act), and to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on July 12, 1950, issued and subsequently 
served its complaint in this proceeding upon the respondent, Under- 
wood Corporation, a corporation, charging it with having made agree- 
ments and contracts pursuant to which the other parties thereto were 
furnished by respondent with devices known as carbon roll bracket 
plates for use without direct charge, but only upon machines manu- 
factured or marketed by respondent and only with carbon rolls supplied 
by respondent, in violation of the provisions of section 3 of said Clayton 
Act, and with the use of unfair methods of competition and unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of section 5 of the Federal Trade Commission Act. After the issuance 
of said complaint and the filing of respondent’s answer thereto, a hear- 
ing was held before a hearing examiner of the Commission theretofcre 
duly designated by it, at which a stipulation, signed by counsel in sup- 
port of and in opposition to the complaint and comprising all the evi- 
dence to be offered in support of and in opposition to the complaint, 
was received in evidence and duly recorded and filed in the office of the 
Commission. Subsequently, it was further stipulated by said counsel 
that the stipulation referred to above may be taken as the facts in this 
proceeding upon such issues as are not determined by the pleadings, 
and that the said stipulation and pleadings may serve as a basis for 
findings as to the facts and conclusion based thereon and order dispos- 
ing of the proceeding. Thereafter, the hearing examiner having 
denied respondent’s motion to dismiss the complaint without prejudice, 
the proceeding regularly came on for final consideration by the hearing 
examiner upon the complaint, the answer thereto, and the said stipula- 
tions, and said hearing examiner, on October 19, 1950, filed his initial 
decision. 

Within the time permitted by the Commission’s Rules of Practice, 
both counsel supporting the complaint and for respondent filed with 
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the Commission appeals from said initial decision, and thereafter this 
proceeding regularly came on for final consideration by the Commis- 
sion upon the record herein, including briefs in support of and in oppo- 
sition to the said appeals and oral arguments of counsel; and the Com: 
mission, having entered its order granting the appeal of counsel sup- 
porting the complaint and granting in part and denying in part the 
appeal of respondent, and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom and 
order, the same to be in lieu of the initial decision of the hearing 
examiner. 
FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Underwood Corporation, is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Delaware, with its home office located at No. 1 Park Avenue, 
New York, New York. Respondent is a successor in business to the 
Underwood Elliott Fisher Company, a corporation, and has a selling 
agent, a New Jersey corporation, known as Underwood Corporation. 

Par. 2. Respondent has been for more than twenty years last past 
engaged in manufacturing and selling fanfold billing machines and 
carbon rolls. Respondent’s sales of billing machines in a five-year 
period ending in 1950 amounted to approximately one million dollars, 
its sales of carbon rolls for fanfold billing machines to approximately 
seven hundred and eleven thousand dollars, and its sales of carbon 
rolls for other machines to approximately one million two hundred 
and ninety thousand dollars. Respondent sells its billing machines and 
carbon rolls to customers located throughout the several States of the 
United States and in the District of Columbia. Respondent, when 
sales are made, ships said products across State lines to the purchasers 
thereof who are located in the several States of the United States and 
in the District of Columbia. For more than twenty years respondent 
has carried on a constant current of trade and commerce in said prod- 
ucts as herein described. 

Par. 3. In the course and conduct of its business bag ts is, and 
for many years has been, in active and substantial competition with 
other firms and corporations in the manufacture, sale and distribution 
of fanfold billing machines and carbon rolls, including carbon rolls 
suitable for use in respondent’s fanfold billing machines. 

Par. 4. In the course and conduct of its business the respondent, for 
many years, supplied to numerous purchasers and users of its fanfold 
billing machines devices known as “carbon roll bracket plates.” Re- 
spondent was the sole manufacturer of these devices, which were of 
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value in the operation of respondent’s fanfold billing machines. Prior 
to about September 20, 1949, the devices were not sold by respondent, 
but were supplied as aforesaid, pursuant to one of two forms of “loan 
agreement” with those by whom they were to be used. 

The original form of agreement contained, inter alia, the following 
provisions : 


It is agreed that the equipment so loaned is and shall remain the sole and 
exclusive property of Underwood Elliott Fisher Company and is to be used 
exclusively on equipment manufactured or marketed by Underwood Elliott 
Fisher Company and exclusively with carbon rolls supplied by said company. 

It is also understood that the Underwood Elliott Fisher Company may ter- 
minate the loan of this equipment and retake the same at any time without 
notice or legal proceedings. 


A later form of agreement contained, inter alia, the following: 

It is agreed that the equipment so loaned is and shall remain the sole and 
exclusive property of Underwood Corporation. 

It is also agreed that Underwood Corporation may terminate the loan of 
this equipment and retake the same at any time without notice or legal 
proceedings. 

Thereafter both forms of agreement were used by respondent until 
about September 20, 1949, when their use was discontinued, and the 
devices sold to anyone who wanted them. 

Par. 5. The agreements pursuant to which the devices were sup- 
plied to users of respondent’s fanfold billing machines, were referred 
to as “loan agreements”; the agreements themselves refer to “the 
equipment so loaned”; and the users were not required to pay any 
license fees or rentals for their use. Nevertheless, from the specific 
language of the first of the forms mentioned in the preceding para- 
graph, it is apparent that the “loan” was made in consideration of 
the user’s agreement not to use, in connection with the device, any 
carbon rolls except rolls supplied by respondent. The second form 
was supplemented, at least on occasion, by representations of re- 
spondent’s salesmen, dealers or agents that users of the devices were 
obligated to buy carbon rolls exclusively from respondent. In each 
case the actual result was a lease without rental of the device by 
respondent to the user. 

Par. 6. It was stipulated that respondent’s vice-president in charge 
of domestic sales, if called as a witness, would testify that the total 
number of “loan agreements” executed by customers on both of the 
forms of agreement mentioned above was less than 4,000, some of 
which covered more than one bracket plate. 

It was also stipulated that on January 22, 1943, the manager of 
respondent’s New York Branch Office Supply Department stated in 
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a letter to a customer that “20,000 of the largest institutions in the 
country have signed this Loan Agreement * * *.” 

The record shows that the original form was in use at least as early 
as October 1932. It also shows that as of January 19, 1950, respond- 
ent had some 360 of the original form agreements, and presumably 
a number of new form agreements which had been executed by cus- 
tomers in New York City. As of January 11, 1950, respondent had 
31 customers agreements on the original form and some 175 on the 
new form in Philadelphia. 

The Commission is of the opinion that, in view of the foregoing and 
of respondent’s volume of business, the volume of business affected 
by respondent’s use of these agreements was significant and substantial 
and that their use foreclosed competitors from a substantial market 
for carbon rolls suitable for use in respondent’s fanfold billing ma- 
chines. 

Par. 7. The tendency and capacity of said leases may have been to 
substantially lessen competition in the sale of carbon rolls of the type 
suitable for use in respondent’s fanfold billing machines in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 8. During the period when the said “loan agreements” were 
in use by respondent, some of respondent’s salesmen, dealers or agents 
represented to users of the devices that they were obligated to buy 
carbon rolls exclusively from respondent. 

The tendency and capacity of such representations was to compel 
such users to purchase carbon rolls exclusively from respondent to the 
exclusion of purchases from respondent’s competitors. 


CONCLUSION 


The acts and practices of respondent, as hereinabove found, were 
all to the prejudice and injury of the public and constituted unfair 
methods of competition and unfair and deceptive acts and practices 
in commerce within the intent and meaning of section 5 of the Federal 
Trade Commission Act, and through the use of the acts and practices, 
as hereinabove found in Paragraphs 4, 5, 6, and 7, respondent has 
violated section 3 of the Act of Congress entitled “An Act to supple- 
ment existing laws against unlawful restraints and monopolies, and 
for other purposes,” approved October 15, 1914, commonly known 
as the Clayton Act. 

ORDER 


It is ordered, That the respondent, Underwood Corporation, a cor- 
poration, and its officers, agents, representatives and employees, di- 
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rectly or through any corporate or other device, in connection with 
the leasing, selling or contracting for the sale of respondent’s carbon 
roll bracket plates, or any similar devices, in commerce, as “commerce” 


is defined in the Act of Congress entitled “An Act to supplement ex- 


isting laws against unlawful restraints and monopolies, and for other 


_ purposes,” approved October 15, 1914 (the Clayton Act), do forth- 


_ with cease and desist from: 


\ i 


1. Leasing, selling or making any contract for the sale of respond- 
ent’s carbon roll bracket plates, or any similar devices, on the condi- 
tion, agreement or understanding that the lessees or purchasers thereof. 
shall not use such devices with carbon rolls other than those acquired 
from respondent. 

[tis further ordered, That the respondent, Underwood Corporation, 
a corporation, and its officers, agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, leasing or distribution of respondent’s carbon 
roll bracket plates, or any similar device, or carbon rolls, in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from : 

2. Leasing, selling or making any contract for the sale of respond- 
ent’s carbon roll bracket plates, or any similar devices, on the condi- 
tion, agreement or understanding that the lessees or purchasers thereof 
shall not use such devices with carbon rolls other than those acquired 
from respondent. 

3. Representing, directly or by implication, that the users of said 
carbon roll bracket plates, or similar devices, are obligated to buy 
carbon rolls exclusively from respondent. 

It is further ordered, That respondent, Underwood Corporation, 
shall, within sixty (60) days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with this order. 

Commissioner Carretta not participating for the reason that oral 
argument was heard on December 20, 1950, prior to his becoming a 
member of the Commission. 
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In THE MATTER OF 


BROWNER & LEFKOWITZ, INCORPORATED ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND 
OF AN ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 6054. Complaint, Oct. 17, 1952—Decision, Mar. 5, 1953 


Where a corporation and its two officers, engaged in the manufacture and inter- 
state sale and distribution of wool products as defined in the Wool Products 
Labeling Act— 


(a) Misbranded certain ladies’ coats in that they were not stamped, tagged 
or labeled as required by said Act and the Rules and Regulations promul- 
gated thereunder ; 


(0b) Misbranded certain of said coats in that they were labeled or tagged as 
containing “Wool Interlining”’, notwithstanding the fact that said inter- 
linings were not wool as defined by said Act but were composed of reused 
wool together with substantial quantities of miscellaneous fibers; and 


(c) Further misbranded such coats in that the character and amount of the 
constituent fibers contained in the interlinings thereof were not separately 
set forth on the stamps, tags, and labels as required by the said Act and 
Rule 24 of said Rules and Regulations: 


Held, That such acts and practices, under the circumstances set forth, were 
in violation of the Wool Products Labeling Act and the Rules and Regula- 
tions promulgated thereunder, and constituted unfair acts and practices 
in commerce. 


Before Mr. Hverett F. Haycraft, hearing examiner. 
Mr. George EF’. Steinmetz for the Commission. 
Mr. Bernard L. Baskin, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission 
having reason to believe that Browner & Lefkowitz, Incorporated, 
a corporation, and Benjamin Browner and Herman Lefkowitz, indi- 
vidually and as officers of said corporation, hereinafter referred to as 
respondents, have violated the provisions of said Acts, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 


Ml 
| 
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Paracrapy 1. Respondent Browner & Lefkowitz, Incorporated, is a 
corporation organized and existing under and by virtue of the laws 


__of the State of New York, and respondents Benjamin Browner and 
“Herman Lefkowitz are the president and the secretary-treasurer, 


respectively, of the said respondent corporation. Respondents Benja- 
min Browner and Herman Lefkowitz direct and control the policies, 


acts and practices of the corporate respondent, and the offices and 


principal place of business of all respondents are located at 252 West 
37th Street, New York, New York. 

Par. 2. Subsequent to the effective date of the said Wool Products 
Labeling Act and more especially since 1950, respondents have manu- 
factured for introduction into commerce, introduced into commerce, 


sold, transported, distributed, delivered for shipment and offered for 


sale in commerce, as “commerce” is defined in the Wool Products 
Labeling Act, wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded in that they 
were not stamped, tagged, or labeled as required under the provisions 
of Section 4 (a) (2) of the Wool Products Labeling Act of 1939, and 
in the manner and form as prescribed by the Rules and Regulations 
promulgated under such Act. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of said Wool Products Labeling Act and the 
Rules and Regulations made thereunder in that they were falsely 
and deceptively labeled or tagged with respect to the character and 
amount of the constituent fibers contained therein. Among the mis- 
banded wool products aforementioned were ladies’ coats labeled or 
tagged by the respondent corporation as containing “Wool Inter- 
lining,” when in truth and in fact the said interlinings were not wool 
as defined by the Wool Products Labeling Act of 1939, but contained 
reused wool together with substantial quantities of miscellaneous fibers 
other than wool. 

Other wool products of the respondent corporation, namely, ladies’ 
coats, were misbranded in that the character and amount of the con- 
stituent fibers contained in the interlinings thereof were not separately 
set forth on the stamps, tag or label as required by the said Act and 
Rule 24 of the Rules and Regulations promulgated under said Act. 

Par. 5. The acts and practices of the respondents as herein alleged 
constitute misbranding of wool products and are in violation of the 
Wool Products Labeling Act of 1939 and the Rules and Regulations 
promulgated thereunder, and all of the aforesaid acts and practices as 
herein alleged are to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 
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DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated March 5, 1953, the initial 
decision in the instant matter of hearing examiner Everett F. Hay- 
craft, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY EVERETT F. HAYCRAFT, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission 
on October 17, 1952, issued and subsequently served its complaint in 
this proceeding upon the respondents named in the caption hereof, 
charging them with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said Acts and the Rules 
and Regulations promulgated under the Wool Products Labeling Act 
of 1939, in connection with the sale of women’s wearing apparel. 
After the filing of respondents’ answer in this proceeding a hearing 
was held on December 17, 1952, before the above-named hearing ex- 
aminer of the Commission, theretofore duly designated by it, at which 
a stipulation was entered into by and between Bernard L. Baskin, at- 
torney for respondents, and George E. Steinmetz, attorney in support 
of the complaint, subject to the approval of the hearing examiner, 
whereby it was stipulated and agreed that a statement of Pacts agreed 
to on the record may be made a part of the record herein and may be 
taken as the facts in this proceeding and in lieu of evidence in support 
of the charges stated in the complaint or in opposition thereto; that 
the said hearing examiner may proceed upon said statement of facts 
to make his initial decision stating his findings as to the facts, includ- 
ing inferences which he may draw from the said stipulation of facts 
and his conclusion based thereon and enter his order disposing of the 
proceeding as to said respondents without the filing of proposed find- 
ings and conclusions or the presentation of oral argument. Said 
stipulation as to the facts expressly provides that upon appeal to or 
review by the Commission, said stipulation may be set aside by the 
Commission and this matter remanded for further proceedings under 
the complaint. 

Thereafter, this proceeding regularly came on for final considera- 
tion by said hearing examiner upon the complaint, answer, and stipula- — 
tion, said stipulation having been approved by the hearing examiner 
who, after duly considering the record herein, finds that this proceed- 
ing is in the interest of the public and makes the following findings 
as to the facts, conclusion drawn therefrom, and order: 


BROWNER & LEFKOWITZ, INC. ET AL. 1135 


1132 Conclusion 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Browner & Lefkowitz, Incorporated, is a 
corporation organized and existing under and by virtue of the laws of 
the State of New York, and respondents Benjamin Browner and Her- 
man Lefkowitz are the president and the secretary-treasurer, respec- 

tively, of the said respondent corporation. Respondents Benjamin 
Browner and Herman Lefkowitz direct and control the policies, acts 
and practices of the corporate respondents, and the offices and principal 
place of business of all respondents are located at 252 West 37th Street, 
New York, New York, 

_ Par. 2. Subsequent to the effective date of the said Wool Products 
‘Labeling Act and more especially since 1950, respondents have manu- 
factured for introduction into commerce, introduced into commerce, 
sold, transported, distributed, delivered for shipment and offered for 

sale in commerce, as “commerce” is defined in the Wool Products Label- 
ing Act, wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded in that they 
were not stamped, tagged, or labeled as required under the provisions 
of Section 4 (a) (2) of the Wool Products Labeling Act of 1939, and in 
the manner and form as prescribed by the Rules and Regulations pro- 
mulgated under such Act. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of said Wool Products Labeling Act and the Rules 
and Regulations made thereunder in that they were falsely and decep- 
tively labeled or tagged with respect to the character and amount of 
the constituent fibers contained therein. Among the misbranded wool 
products aforementioned were ladies’ coats labeled or tagged by the 
respondent corporation as containing “Wool Interlining,” when in 
truth and in fact the said interlinings were not wool as defined by the 
Wool Products Labeling Act of 1939, but contained reused wool to- 
gether with substantial quantities of miscellaneous fibers other than 
wool. 

Other wool products of the respondent corporation, namely, ladies’ 
coats, were misbranded in that the character and amount of the con- 
stituent fibers contained in the interlinings thereof were not separately 
set forth on the stamps, tag or label as required by the said Act and 
Rule 24 of the Rules and Regulations promulgated under said Act. 


CONCLUSION 


The acts and practices of respondents as found in Paragraphs Three 
and Four hereof are in violation of the Wool Products Labeling Act of 
1939 and the Rules and Regulations promulgated thereunder, and are 
to the prejudice and injury of the public and constitute unfair and 
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deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Browner & Lefkowitz, Incor- 
porated, a corporation, and its officers, and respondents, Benjamin 
Browner and Herman Lefkowitz, individually and as officers of said 
corporation, and respondents’ respective representatives, agents and 


employees, directly or through any corporate or other device, in con- 


nection with the introduction or manufacture for introduction into 
commerce, or the offering for sale, sale, transportation or distribution 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act and the Wool Products Labeling Act of 1939, of ladies’ coats 
or other “wool products” as such products are defined in and subject 
to the Wool Products Labeling Act of 1939, which products contain, 


purport to contain or in any way are represented as containing “wool,” © 


“reprocessed wool” or “reused wool,” as those terms are defined in said 
Act, do forthwith cease and desist from misbranding such products 
by: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein ; 

2. Failing to securely affix to or place on each such product a stamp, 


tag, label or other means of identification showing in a clear and 


conspicuous manner ; 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers ; 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter; 

(c) The name or the registered identification number of the manu- 


facturer of such wool product or of one or more persons engaged in 


introducing such wool product into commerce, or in the offering for 


sa.e, sale, transportation, distribution or delivery for shipment thereof. 
in commerce, as “commerce” is defined in the Wool Products Labeling | 


Act of 1939, 


8. Failing to separately set forth on the required stamp, tag, label | 


or other means of identification the character and amount of the 
constituent fibers appearing in the interlinings of such wool products, 
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| as provided in Rule 24 of the Rules and Regulations promulgated 
under the said Act. | 
__ Provided: That the foregoing provisions concerning misbranding 
- shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939, and 
Provided further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said Act of the 
~ Rules and Regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It ts ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
‘which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of March 5, 1953]. 
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In THE MATTER OF 


FEDERAL COACHING INSTITUTE, INC. ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT 26, 1914 


Docket 6056. Oomplaint, Nov. 3, 1952—Decision, Mar. 5, 1953 


The term “registrar” implies the functions ordinarily incumbent upon officers 
of educational institutions employed and designated as “registrars.” 


Where a corporation and its president and general manager, engaged in the in- 
interstate sale and distribution of a correspondence course to prepare stu- 
dents for examinations for United States Civil Service positions ; in adver- 
tising their said course through printed matter, including postal cards, dis- 
tributed to prospective students— 


(a) Falsely represented and implied through the use of their corporate name, 
Federal Coaching Institute, Inc., that their business was a branch of or 
connected with the United States Government or the United States Civil 
Service Commission ; and 


Represented falsely that many positions in the United States Civil Service, 
including those specifically listed in their “Partial List of Civil Service 
Positions”, were vacant, and were available to all applicants; that many 
thousands of permanent appointments were being made monthly; and that 
men and women were needed to fill-said vacancies and were wanted by the 
U. 8. Government to prepare for Civil Service positions, which might be 
obtained through it ; 


(c) Represented that examinations would be held for the various aforesaid 
positions in the vicinity of the residence of the applicant; that instructions 
were being given for preparatory training for civil service if the applicant 
could qualify ; that starting salaries were as high as $4479 a year and that 
experience was usually unnecessary; and that the specifications as to age, 
education, and starting salaries set forth in said “Partial List’? were in ac- 
cordance with the requirements of the Civil Service Commission ; 


(b 


~~ 


The facts being that starting salaries were, in many instances, substantially 
less than stated; there were, among positions listed, a substantial number 
that do require experience; their information with respect to requirements, 
starting salaries, etc., was inaccurate and misleading in that many posi- 
tions were restricted to veterans or required special qualifications or ex- 
perience; and in the case of a number of the listed positions, no examina- 
tion had been announced for many years; 

(ad) Represented as aforesaid that checking their said list would enable pros- 
pective students to determine for what positions they were qualified, and 
that their “field registrars” were qualified and competent to advise pros- 
pects as to their qualifications for positions in the Civil Service; 

The facts being that their salesmen or so-called “registrars” did not exercise — 
the functions implied by the term, were employed on a commission basis to 
sell their courses, and were not qualified to so advise prospective students; 
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(e) Falsely implied through stating on said postal card: “Preparatory Train- 
ing for Civil Service’ “INSTRUCTIONS NOW BEING GIVEN IF YOU 
QUALIFY,” “Dept. of Education,” “Examinations will be held in your vicin- 
ity”, together with their aforesaid corporate name, that they were author- 
ized or designated by the Civil Service Commission to qualify and prepare 
applicants for the taking of Civil Service examinations; and 

Where said corporation and individual, in carrying on their said business through 
sales agents or representatives whom they designated as “registrars” or 
“field registrars’— 

(f) Falsely represented through oral statements and representations made by 
their said agents to prospects that said corporation was connected with the 
United States Government or some agency thereof, including the Civil 
Service Commission ; that said agents were representatives or employees of 
said Commission or had some official connection therewith; that comple- 
tion of said course made enrollees eligible for appointment to, or assured 
them or guaranteed them of, United States Civil Service positions, and that 
to obtain such positions enrollees must take their course of study ; and that 
examinations given by them were examinations for specific position in the 
Civil Service ; 

{g) Represented falsely as aforesaid that, unless a prospect enrolled for a course 
at the time the agent called, the opportunity would be lost forever; that 
enrollees would obtain such Civil Service positions immediately or within 
a few days after successfully completing said courses; and that they might 
obtain employment at or near their homes— 

{h) Represented falsely as aforesaid that enrollees who did not have the experi- 
ence, mental or educational qualifications or veterans’ status required in 
many positions for which they offered training, might nevertheless find em- 
ployment in such positions ; 

The facts being that respondents had no authority or power to waive such 
requirements ; 

{%) Falsely represented that enrollment contracts were cancelled if no deposit 
had been made on the tuition fee or if the enrollees desired to discontinue 
their course or were dissatisfied or had changed their minds, and that the 
Chamber of Commerce and the Better Business Bureau of St. Louis recom- 
mended their business ; 

{j) Falsely represented in connection with their use of a so-called free scholar- 
ship offer that “hundreds have received free scholarships” ; that “over $25,000 
have been paid to students under said offer’; and that said “free scholar- 
ship checks are mailed each year just before Christmas, and are very accept- 
able at that season of the year” ; 

The facts being they had no free scholarship offer ; and 

(kK) Represented and implied through collection letters sent out in the name 
of “Individual’s Credit Bureau” that said Bureau was an independent or- 
ganization engaged in collecting accounts generally, notwithstanding the 
fact it was operated by them solely for the purpose of collecting their own 
delinquent accounts: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 
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Before Mr. John Lewis, hearing examiner. 
Mr. William L. Pencke for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Federal Coaching 
Institute, Inc., a corporation, and Robert P. Narup, individually and 
as an officer of Federal Coaching Institute, Inc., hereinafter referred 
to as respondents, have violated the provisions of the said Act, and it 
appearing to the Commission that a proceeding by it in respect there- 
of would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParacrapH 1. Respondent Federal Coaching Institute, Inc., is a 
corporation organized and existing under the laws of the State of 
Missouri, with its principal office and place of business at Grant State 
Bank Building, 4914 Gravois Avenue, St. Louis, Missouri. 

Respondent Robert P. Narup is an individual and president and 
general manager of said corporation, and as such formulates the 
policies and controls and manages all of the affairs of said corpora- 
tion. His principal office and place of business is the same as that 
of the corporate respondent. 

Par. 2. For more than one year last past, respondents have been 
and are now engaged in the sale and distribution of a course of study 
and instruction intended for preparing students thereof for examina- 
tion for certain civil service positions under the United States Gov- 
ernment, which said course is pursued by correspondence through 
the medium of the United States mails. Respondents, in the course 
and conduct of said business, cause said course of study and 
instruction to be transported from their place of business in the 
State of Missouri to, into and through States of the United States 
other than Missouri to the purchasers thereof located in such other 
States. There has been at all times mentioned herein a course of 
trade in said course of instruction so sold and distributed by respond- 
ents in commerce between and among the various States of the United 
States, and said course of trade has been and is substantial. 

Par. 8. In connection with the sale of said course of study and 
instruction respondents have made and are making use of printed 
advertising matter distributed to prospective students in States other _ 
than the State of Missouri, in and by which numerous representations 
have been and are made in regard to said course of study and matters 
and things connected therewith. Typical of such representations, 


“ 
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made on postal cards distributed to “rural, Star route or Post Office 
Box holders,” are the following: 


I AM VERY MUCH INTERESTED IN CIVIL SERVICE 
Please send Full Information and List of Positions 
CAN YOU QUALIFY FOR A 
U. 8S. GOVERNMENT JOB! 
BIG STARTING SALARIES 
AS HIGH AS $4479 YEARLY TO START 
Preparatory Men Women 
Training for Ages 17 to 50 
Civil Service 
Examinations will be held in your vicinity 
Many thousands of permanent appointments are being made 
each month throughout the country 
EXPERIENCE USUALLY UNNECESSARY 
INSTRUCTIONS NOW BEING GIVEN IF YOU QUALIFY 
You can prepare immediately in your spare time at home for a big 
government position 
Dept. of Education Federal Coaching Institute. 


Respondents also disseminate to prospective purchasers of their 
said course of study a “Partial List of Civil Service Positions” con- 
taining statements as to age, education and starting salaries with 
respect to positions in the postal law enforcement, clerical, accounting, 
custodian and other services, and following direction : 


Check this list slowly and carefully. Note the age and educational require- 
ments. In this way you can select those positions you think you are fitted for. 
Our field Registrar will let you know whether or not you can qualify. ... The 
Registrar may determine you are best fitted for some position not listed. Should 
that be the case he will let you know. 


Typical of the representations made in said “Partial List of Civil 
Service Positions” are the following: 


Starting sala- 


Positions Age ries up to 
rast eitiGe Clerk.) -.neecdoc5 pee he oslo ses. 18-48 $3, 850 
rad lveaye te osta li Glerkisi.s 2+ dnmsce acne deaeba8 18-35 4, 050 
Gigmebledl Carrion aia. Jiziy ota abetelteescuk 18-48 3, 850 
ivepectorof-Customs2 anaes osc beet. 21-44 3, 600 
stoma erlang saath) Soi iors ie Sel 21-49 3, 351 
ptorekeeper-Gaugera.! “so. ses—4ii-sLad- 23-60 4, 100 
Milccsel Men ee Anebrne tedl sete i 18-25 2, 469 
Business Machine Operator_------------------- 18-53 2, 730 
Pronogtapher-l ypistensitedac cab iges Leis 2o. 18-53 3, 127 
Accounting and Auditing Assistant--______---- 18-53 3, 127 
Junior Professional Assistant._..-----.-------- 18-35 3, 800 


* 
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Starting sala- 
Positions Age ries up to 

mludent. Nurse: 2... cu 5oeeeeee = ee 18-30 1, 800 
Hospital tAtteidantll23 <8 eS IS Pe ae 18-45 2,172 
Jr. Observer in Meteorology--_--------------- 18-35 3, 250 
Customs Patrol InspectOtiaes 2 tae eee 21-36 3, 601 
Border: Patrolmatizc eecesst ep een ese eee == 21-35 4, 480 
Junior Custodial: Officerve zng2 5% 2203 bs ste 21-45 3, 024 
Veritiers Opéener}‘and .Packer_=-264224-2-72-3.= 21-44 3, 210 
Federattjuard 2s) se et eg ee 18-50 2, 430 
Police Obicetse. Jia ak sient se ee ge 21-33 3, 780 
Florestand igid © lok: eed de coe ee 21-50 2, 730 


Par. 4. By means of the foregoing representations and others simi- 
lar thereto but not herein specifically set out, and by the use of the 
corporate name Federal Coaching Institute Inc., respondents repre- 
sent and imply that their said business is a branch of, or connected 
with, the United States Government or the U. S. Civil Service Com- 
mission; that many positions in the United States Civil Service are 
vacant including those specifically listed in said Partial List of Civil 
Service Positions, and are available to all applicants; that many 
thousands of permanent appointments are made monthly; that men 
and women are needed to fill said vacancies and are wanted by the 
United States government to prepare for civil service positions, and 
that said positions may be obtained through respondent, Federal 
Coaching Institute, Inc. ; that examinations will be held for such posi- 
tions in the vicinity of the residence of the applicant; that instruc- 
tions are now being given for preparatory training for civil service 
if the applicant can qualify ; that starting salaries are as high as $4479 
a year, and that experience is usually unnecessary ; that the specifica- 
tions as to age, education and starting salaries set forth in said Partial 
List of Civil Service Positions are in accordance with the require- 
ments of the U. S. Civil Service Commission pertaining thereto; that 
checking said list will enable prospective students to determine for 
what positions they are qualified, and that respondents’ so-called field 
registrars are qualified and competent to advise said prospects as to 
their qualifications for positions in the civil service. The statements 
on said postal cards “Preparatory training for Civil Service,” “In- 
structions now being given if you qualify,” “Dept. of Education,” 
“Examinations will be held in your vicinity” together with the name 
“Federal Coaching Institute” imply that respondents are authorized 
or designated by the U. S. Civil Service to qualify and prepare appli- 
cants for the taking of civil service examinations. 

Par. 5. In the course and conduct of said business as aforesaid, 
respondents employ sales agents or representatives, designated reg- 
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istrars or field registrars, who call on prospective purchasers; and by 
means of oral statements and representations made by said sales 
agents, respondents represent and imply to prospective students and 
purchasers of their said courses of study: 

1. That Federal Coaching Institute, Inc., is connected with the U. S. 
Civil Service or the United States Government, or some agency 
thereof ; 

2. That respondents’ said sales agents are representative or em- 
ployees of the U. S. Civil Service or have some official connection 
therewith; 

3. That the completion of said course of study makes enrollees 
eligible for appointment to, or assures them of, or guarantees U. S. 
Civil Service positions; 

4. That enrollees must take respondents’ course of study in order 
to obtain Civil Service positions; 

5. That unless a prospect enrolls for said course at the time re- 
spondents’ sales agent calls, the opportunity for enrolling would be 
lost forever. 

6. That the examinations given by respondents are examinations 
for specific positions in the Civil Service; 

7. That enrollees will receive Civil Service positions immediately 
or within a few days after successfully completing said courses; 

8. That enrollees may obtain employment at or near their homes, 
or within a short distance therefrom; 

9. That enrollees who do not have the experience, physical, mental 
or educational qualifications, or veterans’ status required in many 
positions for which respondents offer training, may nevertheless find 
employment in such positions; 

10. That enrollment contracts are cancelled if no payment has 
been made as a deposit on the tuition fee, or if enrollees decide to 
discontinue said course or are dissatisfied or have changed their 
minds; 

11. That the Chamber of Commerce and the Better Business Bureau 
of St. Louis recommend respondents’ business. 

Par. 6. All of said statements, representations, implications and 
practices are grossly exaggerated, false and misleading. In truth and 
in fact, while there are opportunities for employment in government 
service, the statement that many thousands of permanent appoint- 
ments are made every month is grossly exaggerted, the rate of appoint- 
ments since December 1, 1950, being very small and not expected to 
increase. The U.S. Civil Service Commission does not advertise for 
men and women to fill government positions or that vacancies exist in 
government service. Respondents cannot secure positions for their 
students in the U. S. Civil Service. The starting salaries for positions 
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listed by respondents are, in many instances, substantially less than 
stated. While there are many positions in which experience is not 
required, there are among the positions listed by respondents a sub- 
stantial number that do require experience as one of the qualifications. 

The information with respect to Civil Service positions and their 
requirements as to age, education and starting salaries contained in 
said “Partial List of Civil Service Positions” is wholly inaccurate, 
insufficient and misleading. Many of said positions are not open to 
applicants generally but are restricted to persons with veterans’ status 
or require special physical or educational qualifications or practical 
experience; and no examinations have been announced for many years 
in a number of positions listed by respondents. 

Neither respondents nor any of their officers, agents or salesmen are 
connected in any manner whatsoever with the U. S. Civil Service, the 
United States Government, nor any agency thereof. Students having 
completed respondents’ course of study are not eligible for any position 
in the Civil Service by reason of that fact, and any assurance, promise 
or guarantee to that effect made by respondents’ salesmen is false. 
Respondents accept enrollments at any time and the opportunity to 
enroll is not lost if a prospect fails to enroll at the time of the sales- 
man’s call. There is no requirement by the Civil Service Commission 
for applicants to take respondents’ course of instruction in order to 
qualify for civil service examinations or positions; examinations given 
by respondents to their students as part of said course of study are 
not examinations for specific positions in civil service and do not 
obviate the necessity of taking civil service examinations; enrollees 
who have completed respondents’ course, or who have taken and 
passed a civil service examination, will not in most instances be placed 
immediately, or in a short time, in a Civil Service position, the time 
of actual employment dependng on a number of factors, such as avail- 
ability of eligible persons in the several Civil Service districts, the 
rating of eligibles, veterans’ preferences, and other conditions over 
which neither respondents nor applicants have any control; and 
respondents can neither determine the time and place of examination 
nor the place of employment. Applicants for Civil Service positions 
must comply with all regulations and requirements pertaining to 
qualifications for said positions, and respondents have no authority 
or power to waive such requirements and cannot place applicants in 
positions regardless of whether or not said applicants possess the 
necessary qualifications. 

Respondents do not cancel contracts entered into by purchasers of 
said course, regardless of the reasons given by said purchasers. 
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Neither the Better Business Bureau of St. Louis nor the Chamber 
of Commerce of St. Louis has ever endorsed or recommended respond- 


ents to any person or to the purchasing public generally. 


The term registrar implies the functions ordinarily incumbent upon 
officers of educational institutions employed and designated as regis- 
trars. Respondents’ salesmen do not exercise that function and the 
use of said terms with respect to them is misleading. Said salesmen 
are employed on a commission basis to sell said courses of instruction 
and are not qualified by training or experience to advise prospective 
students as to their qualifications for civil service positions or avail- 
ability of employement in the U.S. Civil Service. 

Par. 7. Respondents, in collecting or attempting to collect delin- 
quent accounts arising in connection with their business, send out col- 
lection letters in the name of Individual’s Credit Bureau, thereby rep- 
resenting and implying that said Individual’s Credit Bureau is an inde- 
pendent organization engaged in the business of collecting accounts 
generally. In truth and in fact, said so-called Bureau is not an in- 
dependent collection agency but is operated by respondents solely for 
the purpose of collecting their own delinquent accounts. 

Par. 8. The use of the words “Federal” and “Institute” in the 
corporate name of Federal Coaching Institute, Inc., under which re- 
spondents’ business is conducted, is misleading in that they imply 
some official government connection, which is contrary to the fact and 
the word “Institute” further implies the operation of a resident in- 
stitution of learning with a staff of competent, experienced and quali- 
fied educators offering instruction in philosophy, the arts, sciences 
and other subjects of higher learning. 

In truth and in fact, respondents do not operate an “Institute” in 
the accepted sense of that term. Respondents offer no training or 
instruction in philosophy, the arts, sciences, or other learned subjects. 
No basic, thorough or competent instruction is given in residence in 
any subject of learning by competent and qualified educators. The 
subject matters in which respondents’ students are prepared are not 
of the extent properly to be included in the term of higher education. 
Respondents’ course of study is given exclusively by correspondence 
and consists of a series of lessons on a general information type of 
Civil Service examination. 

Par. 9. Respondents, in connection with the sale of said course of 
study, used a so-called free scholarship offer, which provided that in 
case a student had studied respondents’ lessons diligently, had paid in 
full for the course and was among the 25 highest on the United States 
Government Civil Service examination, the full amount paid for the 
course would be returned to him. Said offer included the represent- 
ation that “hundreds have received free scholarships” and that “over 
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$25,000 have been paid to students under said offer”; that said “free 
scholarship checks are mailed each year just before Christmas, and 
are very acceptable at that season of the year.” In truth and in fact, 
respondents have no free scholarship offer, and the representation 
that hundreds of their students received scholarships and that the 
sum of $25,000, or any other substantial amount, had been paid out to 
students is false. 

Par. 10. The use by respondents of the statements and representa- 
tions aforesaid has had, and now has, the tendency and capacity to 
and does confuse, mislead and deceive members of the public into the 
erroneous and mistaken belief that such statements and representa- 
tions are true, and to induce them to purchase respondents’ course of 
study and instruction in said commerce on account thereof. 

Par. 11. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DercIsIon oF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated March 5, 1958, the initial 
decision in the instant matter of hearing examiner John Lewis, as set 
out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 8, 1952, issued and sub- 
sequently served its complaint in this proceeding upon respondents 
Federal Coaching Institute. Inc., a corporation, and Robert P. Narup, 
individually and as an officer of said corporation, charging them with 
the use of unfair and deceptive acts and practices in commerce in viola- 
tion of the provisions of said Act. The “Notice” portion of said com- 
plaint provided that the failure of said respondents to file answer 
within the time therein provided and the failure to appear at the time 
and place fixed for hearing would be deemed to authorize the Com- 
mission, and the above-named hearing examiner, without further 
notice, to find the facts to be as alleged in the complaint and to issue 
an order to cease and desist in the form set forth in said notice. The 
said respondents failed to file an answer to the complaint herein and, 
subsequent to the expiration of the time for filing said answer, advised 
the above-named hearing examiner that they did not intend to appear 
at the time and place of hearing. Pursuant to notice duly given, a 


FEDERAL COACHING INSTITUTE, INC. ET AL. 1147 
1138 Findings 


hearing was thereafter held before the above-named hearing examiner, 
theretofore duly designated by the Commission. Upon the failure of 
said respondents to appear and show cause at said hearing, the attorney 
‘in support of the complaint moved that the hearing be closed and that 
hearing examiner proceed, in due course, to find the facts to be as 
alleged in the complaint and issue an order to cease and desist in the 


_ form set forth in the “Notice” portion of the complaint. Said motion 


was granted and the hearing was thereupon closed. Thereafter, the 
proceeding regularly came on for final consideration by the said hear- 
ing examiner upon the complaint and said motion of the attorney in 
support of the complaint; and said hearing examiner having duly 
considered the record herein, finds that this proceeding is in the interest, 
of the public and, pursuant to Rules V and VIII of the Rules of 
Practice of the Commission, makes the following findings as to the 
facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Federal Coaching Institute, Inc., is a 
corporation organized and existing under the laws of the State of 
Missouri, with its principal office and place of business at Grant State 
Bank Building, 4914 Gravois Avenue, St. Louis, Missouri. 

Respondent Robert P. Narup is an individual and is the president 
and general manager of said corporation, and as such formulates the 
policies and controls and manages all of the affairs of said corporation. 
His principal office and place of business is the same as that of the 
corporate respondent. 

Par. 2. For more than one year last past, respondents have been 
and are now engaged in the sale and distribution of a course of study 
and instruction intended for preparing students thereof for examina- 
tion for certain civil service positions under the United States Govern- 
ment, which said course is pursued by correspondence through the 
medium of the United States mails. Respondents, in the course and 
conduct of said business, cause said course of study and instruction to 
be transported from their place of business in the State of Missouri to, 
into and through States of the United States other than Missouri to 
the purchasers thereof located in such other States. There has been 
at all times mentioned herein a course of trade in said course of instruc- 
tion so sold and distributed by respondents in commerce between and 
among the various States of the United States, and said course of trade 
has been and is substantial. 

Par. 3. In connection with the sale of said course of study and 
instruction respondents have made and are making use of printed 
advertising matter distributed to prospective students in States other 
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than the State of Missouri, in and by which numerous representations 
have been and are made in regard to said course of study and matters 
and things connected therewith. Typical of such representations, 
made on postal cards distributed to “rural, Star route or Post Office 
Box holders,” are the following: 


I AM VERY MUCH INTERESTED IN CIVIL SERVICE 
Please send Full Information and List of Positions 
CAN YOU QUALIFY FOR A 
U.S.GOVERNMENT JOB! 
BIG STARTING SALARIES 
AS HIGH AS $4479 YEARLY TO START 
Preparatory Men Women 
Training for Ages 17 to 50 
Civil Service 
Examinations will be held in your vicinity 
Many thousands of permanent appointments are being made 
each month throughout the country 


EXPERIENCE USUALLY UNNECESSARY 
INSTRUCTIONS NOW BEING GIVEN IF YOU QUALIFY 


You can prepare immediately in your spare time at home for 
a big government position 


Dept. of Education Federal Coaching Institute 


Respondents also disseminate to prospective purchasers of their said 
courst of study a “Partial List of Civil Service Positions” containing 
statements as to age, education and starting salaries with respect to 
positions in the postal, law enforcement, clerical, accounting, custodial 
and other services, and following direction : 


Check this list slowly and carefully. Note the age and educational require- 
ments. In this way you can select those positions you think you are fitted for. 
Our field Registrar will let you know whether or not you can qualify. ... The 
Registrar may determine you are best fitted for some position not listed. Should 
that be the case he will let you know. 


Typical of the representations made in said “Partial List of Civil 
Service Positions” are the following: 


Starting 
Salaries 
Positions Age up to 

Post Oiice Clerk’) 08. 0h ae ee eee eee ee 18-48 $3,850 
Taliway Postal Clerk: Se ere ee 18-35 4,050 
City Mari Carriors. = selec. ne eee eee nee 18-48 3,850 
Inspector of Customs _ 22 = tie ee eee 21-44 3,600 
Customs: Guatd= 2 S208 2 ea eee 21-49 3,351 
Storekeeper-Gauger’ (0! 23) J eee 23-60 4,100 
Messeniget 22° 22 ee ee 18-25 2,469 


Business Machine Operator. 2222 == eee 18-53 2,730 
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Starting 
Salaries 

Positions j Age up to 
Ber nopsa pier: Ly Piet bee a ea eh 18-53 3,127 
Accounting and Auditing Assistant__-_____--____ 18-53 3,127 
munior ¢rotessional Assistant —-. 18-35 3,800 
RIT LCNLON Ul cette ee aS 18-30 1,800 
_ SADSSE USI Ae WH PN 8 FE 9 ee ge NEE AP 18-45 9,172 
it. Observer, in Meteorology__2-..__..---. --_..-< 18-35 3,250 
Pistons Patrol inspector no ee 21-36 3,601 
Beetiete eat rOumMan 22-52 =e i eee 21-35 4,480 
Beeior Custodial Oficer. <7 — ee 21-45 3,024 
Serihier-Openerand tacker_ 4. -- ae ee 21-44 3,210 
"> DELETION IN 71 shang a 18-50 2,430 
eC ONC Oe ge te 21-33 3,780 
Berestiand. Wield Cleuk ee 21-50 2,730 


Par. 4. By means of the foregoing representations and others simi- 
lar thereto but not herein specifically set out, and by the use of the 
corporate name Federal Coaching Institute, Inc., respondents repre- 
sent and imply that their said business is a branch of, or connected 
with, the United States Government or the U. S. Civil Service Com- 
mission; that many positions in the United States Civil Service are 
vacant including those specifically listed in said Partial List of Civil 
Service Positions, and are available to all applicants; that many 
thousands of permanent appointments are made monthly; that men 
and women are needed to fill said vacancies and are wanted by the 
United States Government to prepare for civil service positions, and 
that said positions may be obtained through respondent, Federal 
Coaching Institute, Inc.; that examinations will be held for such 
positions in the vicinity of the residence of the applicant; that instruc- 
tions are now being given for preparatory training for civil service 
if the applicant can qualify; that starting salaries are as high as 
$4,479 a year, and that experience is usually unnecessary; that the 
specifications as to age, education and starting salaries set forth in 
said Partial List of Civil Service Positions are in accordance with 
the requirements of the U. 8S. Civil Service Commission pertaining 
thereto; that checking said list will enable prospective students to 
determine for what positions they are qualified, and that respondents’ 
so-called field registrars are qualified and competent to advise said 
prospects as to their qualifications for positions in the civil service. 
The statements on said postal cards “Preparatory training for Civil 
Service,” “Instructions now being given if you qualify,” “Dept. of 
Education,” “Examinations will be held in your vicinity” together 
with the name “Federal Coaching Institute” imply that respondents 

260133—55—76 
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are authorized or designated by the U. S. Civil Service to qualify and 
prepare applicants for the taking of civil service examinations. 

Par. 5. In the course and conduct of said business as aforesaid, 
respondents employ sales agents or representatives, designated regis- 
trars or field registrars, who call on prospective purchasers; and by 
means of oral statements and representations made by said sales 
agents, respondents represent and imply to prospective students and 
purchasers of their said courses of study : 

-1. That Federal Coaching Institute, Inc., is connected with the 
U.S. Civil Service or the United States Government, or some agency 
thereof ; 

2. That respondents’ said sales agents are representatives or em- 
ployees of the U. S. Civil Service or have some official connection 
therewith ; 

3. That the completion of said course of study makes enrollees 
eligible for appointment to, or assures them of, or guarantees U. S. 
Civil Service positions; 

4. That enrollees must take respondents’ course of study in order 
to obtain Civil Service positions; 

5. That unless a prospect enrolls for said course at the time respond- 
ents’ sales agent calls, the opportunity for enrolling would be lost 
forever ; , 

6. That the examinations given by respondents are examinations 
for specific positions in the Civil Service; 

7. That enrollees will receive Civil Service positions immediately 
or within a few days after successfully completing said courses; 

8. That enrollees may obtain employment at or near their homes, 
or within a short distance therefrom ; 

9. That enrollees who do not have the experience, physical, mental 
or educational qualifications, or veterans’ status required in many 
positions for which respondents offer training, may nevertheless find 
employment in such positions; 

10. That enrollment contracts are cancelled if no payment has been 
made as a deposit on the tuition fee, or if enrollees decide to discon- 
tinue said course or are dissatisfied or have changed their minds; 

11. That the Chamber of Commerce and the Better Business Bu- 
reau of St. Louis recommend respondents’ business. 

Par. 6. All of said statements, representations, implications and 
practices are grossly exaggerated, false and misleading. In truth 
and in fact, while there are opportunities for employment in Gov- 
ernment service, the statement that many thousands of permanent 
appointments are made every month is grossly exaggerated, the rate 
of appointments since December 1, 1950, being very small and not 
expected to increase. The U.S. Civil Service Commission does not 
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advertise for men and women to fill Government positions or that 
vacancies exist in Government service. Respondents cannot secure 
positions for their students in the U. S. Civil Service. The starting 
salaries for positions listed by respondents are, in many instances, 
substantially less than stated. While there are many positions in 
which experience is not required, there are among the positions listed 
_ by respondents a substantial number that do require experience as 
one of the qualifications. 

The information with respect to Civil Service positions and their 
requirements as to age, education and starting salaries contained in 
said “Partial List of Civil Service Positions” is wholly inaccurate, 
insufficient and misleading. Many of said positions are not open to 
applicants generally but are restricted to persons with veterans’ 
status or require special physical or educational qualifications or 
practical experience; and no examinations have been announced for 
many years in a number of positions listed by respondents. 

Neither respondents nor any of their officers, agents or salesmen are 
connected in any manner whatsoever with the U. S. Civil Service, 
the United States Government, nor any agency thereof. Students 
having completed respondents’ course of study are not eligible for 
any position in the Civil Service by reason of that fact, and any as- 
surance, promise or guarantee to that effect made by respondents’ 
salesmen is false. Respondents accept enrollments at any time and 
the opportunity to enroll is not lost if a prospect fails to enroll at the 
time of the salesman’s call. There is no requirement by the Civil 
Service Commission for applicants to take respondents’ course of 
instruction in order to qualify for civil service examinations or posi- 
tions; examinations given by respondents to their students as part 
of said course of study are not examinations for specific positions in 
civil service and do not obviate the necessity of taking civil service 
examinations; enrollees who have completed respondents’ course, or 
who have taken and passed a civil service examination, will not in 
most instances be placed immediately, or in a short time, in a Civil 
Service position, the time of actual employment depending on a 
number of factors, such as availability of eligible persons in the sev- 
eral Civil Service districts, the rating of eligibles, veterans’ prefer- 
ences, and other conditions over which neither respondents nor ap- 
plicants have any control; and respondents can neither determine the 
time and place of examination nor the place of employment. Ap- 
plicants for Civil Service positions must comply with all regulations 
and requirements pertaining to qualifications for said positions, and 
respondents have no authority or power to waive such requirements 
and cannot place applicants in positions regardless of whether or 
not said applicants possess the necessary qualifications. 
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Respondents do not cancel contracts entered into by purchasers of 
said course, regardless of the reasons given by said puchasers. 

Neither the Better Business Bureau of St. Louis nor the Chamber 
of Commerce of St. Louis has ever endorsed or recommended respond- 
ents to any person or to the purchasing public generally. 

The term registrar implies the functions ordinarily incumbent upon 
officers of educational institutions employed and designated as regis- 
trars. Respondents’ salesmen do not exercise that function and the 
use of said terms with respect to them is misleading. Said salesmen 
are employed on a commission basis to sell said courses of instruction 
and are not qualified by training or experience to advise prospective 
students as to their qualifications for Civil Service positions or avail- 
ability of employment in the U.S. Civil Service. 

Par. 7. Respondents, in collecting or attempting to collect delin- 
quent accounts arising in connection with their business, send out 
collection letters in the name of Individual’s Credit Bureau, thereby 
representing and implying that said Individual’s Credit Bureau is 
an independent organization engaged in the business of collecting 
accounts generally. In truth and in fact, said so-called Bureau is not 
an independent collection agency but is operated by respondents 
solely for the purpose of collecting their own deliquent accounts. 

Par. 8. The use of the words “Federal” and “Institute” in the cor- 
porate name of Federal Coaching Institute, Inc., under which respond- 
ents’ business is conducted, is misleading in that they imply some offi- 
cial government connection, which is contrary to the fact and the word 
“Institute” further implies the operation of a resident institution of 
learning with a staff of competent, experienced and qualified educators 
offering instruction in philosphy, the arts, sciences and other subjects 
of higher learning. 

In truth and in fact, respondents do not operate an “Institute” in 
the accepted sense of that term. Respondents offer no training or 
instruction in philosophy, the arts, sciences, or other learned subjects. 
No basic, thorough or competent instruction is given in residence in 
any subject of learning by competent and qualified educators. The 
subject matters in which respondents’ students are prepared are not 
of the extent properly to be included in the term of higher education. 
Respondents’ course of study is given exclusively by correspondence 
and consists of a series of lessons on a general information type of 
Civil Service examination. 

Par. 9. Respondents, in connection with the sale of said course of 
study, used a so-called free scholarship offer, which provided that in 
case a student had studied respondents’ lessons diligently, had paid in 
full for the course and was among the 25 highest on the United States 
Government Civil Service examination, the full amount paid for: 


FEDERAL COACHING INSTITUTE, INC. ET AL. 1153 
1138 Order 


the course would be returned to him. Said offer included the repre- 
sentation that “hundreds have received free scholarships” and that 


“over $25,000 have been paid to students under said offer”; that said 
“free scholarship checks are mailed each year just before Christmas, 


and are very acceptable at that season of the year.” In truth and in 
fact, respondents have no free scholarship offer, and the representa- 


_ tion that hundreds of their students received scholarships and that 


the sum of $25,000, or any other substantial amount, had been paid out 
to students is false. . 

Par. 10. The use by respondents of the statements and representa- 
tions aforesaid has had, and now has, the tendency and capacity to 
and does confuse, mislead and deceive members of the public into the 
erroneous and mistaken belief that such statements and representa- 
tions are true, and to induce them to purchase respondents’ course of 
study and instruction in said commerce on account thereof. 


CONCLUSION 


The aforesaid acts and practices of respondents, as hereinabove 
found, are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent, Federal Coaching Institute, Inc., a 
corporation, and its officers, and Robert P. Narup, individually and as 
an officer of said corporation, and the respondents’ agents, representa- 
tives, and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale and distribution in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, of a course of study and instruction intended for preparing stu- 
dents thereof for examination for Civil Service positions under the 
United States Government, or any similar courses of study, do forth- 
with cease and desist from: 

1. Using the word “Institute” or any abbreviation or simulation 
thereof as a part of respondents’ trade or corporate name, or as a part 
of the name of the respondents’ school. 

2. Representing directly or by implication through the use of the 
word “Federal” or any other term of similar import or meaning or 
any abbreviation or simulation thereof as a part of corporate or trade 
name that respondents have any connection with the United States 
Government or any branch or agency thereof. 

3. Representing directly or by implication: 

(a) That respondents or their business have any connection with 
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the United States Civil Service Commission or any other branch or 
agency of the United States Government. 

(6) That respondents’ sales agents and representatives are em- 
ployees of the United States Civil Service Commission or any other 
government agency or have any connection therewith. 

(ec) That positions in said Civil Service may be obtained through 
respondents’ school. 

(d) That starting salaries for positions in the United States Civil 
Service are greater than they are in fact. _ 

(e) That Civil Service positions requiring experience or certain 
physical, mental or educational qualifications or veterans’ status may 
be obtained by persons not meeting such requirements. 

(7) That it is necessary that persons seeking Civil Service positions 
take respondents’ course of study in order to obtain such positions. 

(g) That the completion of respondents’ course of study assures 
students of positions in the United States Civil Service or makes them 
eligible for appointment to such positions. 

(2) That the number of positions available in the United States 
Civil Service is greater than is actually the fact. 

(¢) That unless prospective students enroll for respondents’ course 
of study at the time of the visit of respondents’ sales agent, they will 
forever lose the opportunity to do so. 

(7) That the examinations given by respondents relate to specific 
positions in the United States Civil Service. 

(k) That persons who have qualified for appointment to positions 
may select their place of employment. 

(Z) That respondents will cancel enrollment contracts at the in- 
stance of the students. 

(m) That any organization or individual recommends or endorses 
respondents’ school unless such is the fact. 

(n) Through the use of the designation “Registrar” for their sales- 
men or otherwise that the individuals employed by respondents to 
sell their course are anything other than salesmen. 

(0) That respondents’ sales agents are qualified to advise prospec- 
tive students concerning their qualifications for United States Civil 
Service positions. 

(p) That the name Individual Credit Bureau, or any other name 
used by respondents for the purpose of collecting money due them, is 
that of a separate or independent organization. 

(q) That scholarships or other advantages are awarded, contrary 
to the fact, 

4. Misrepresenting in any manner the positions, salaries and op- 
portunities for employment in the United States Civil Service to 
purchasers and prospective purchasers of respondents’ course of study. 
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It ts ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of March 5, 1953]. 
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In THE Marter OF 


MILLER & LIBOW, INC. ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND 
OF AN ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 605%. Complaint, Nov. 8, 1952—Decision, Mar. 12, 1953 


Where a corporation and its two officers, engaged in the manufacture and 
interstate sale and distribution of wool products as defined in the Wool 
Products Labeling Act— 

(a) Misbranded certain ladies’ coats in that they were not stamped, tagged 
or labeled as required by said Act and the Rules and Regulations promul- 
gated thereunder ; and 

(bo) Misbranded certain of said coats in that they were labeled or tagged as 
containing “100 percent Wool” zip-in or removable linings, notwithstand- 
ing the fact that said interlinings were not wool as defined by said Act 
but were composed of reclaimed and reprocessed wool fibers, together with 
substantial quantities of miscellaneous fibers other than wool: 

Held, That such acts and practices, under the circumstances set forth, were 
in violation of the Wool Products Labeling Act and the Rules and Regula- 
tions promulgated thereunder, and constituted unfair acts and practices 
in commerce. ; 


Before Mr. H'verett F. Haycraft, hearing examiner. 
Mr. George E. Steinmetz for the Commission. 
Mr. Milton J. Levy, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission 
having reason to believe that Miller & Libow, Incorporated, a corpora- 
tion, and Robert Libow and M. L. Miller, individually and as officers 
of said corporation, hereinafter referred to as respondents, have vio- 
lated the provisions of said Acts, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint, stating its charges in that respect 
as follows: 

ParacraPy 1. Respondent Miller & Libow, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, and respondents Robert Libow and M. L. Miller are the 
president and the secretary treasurer, respectively, of the said respond- 
ent corporation. Respondents Robert Libow and M. L. Miller direct 
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and control the policies, acts and practices of the corporate respondent. 
The offices and principal place of business of all respondents are 
located at 241 West 37th Street, New York, New York. 

_ Par. 2. Subsequent to the effective date of the said Wool Products 
Labeling Act and more especially since 1950, respondents have manu- 
factured for introduction into commerce, introduced into commerce, 

- sold, transported, distributed, delivered for shipment and offered for 
sale in commerce, as “commerce” is defined in the Wool Products Label- 
ing Act, wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded in that they 
were not stamped, tagged or labeled as required under the provisions 
of Section 4 (a) (2) of the Wool Products Labeling Act of 1939, and 
in the manner and form prescribed by the Rules and Regulations 
promulgated under such Act. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of said Wool Products Labeling Act and of Rule 
24 of the Rules and Regulations made thereunder in that they were 
falsely and deceptively labeled or tagged with respect to the character 
and amount of the constituent fibers contained therein. Among the 
misbranded wool products as aforementioned were ladies’ coats, labeled 
or tagged by respondent corporation as containing “100 percent Wool” 
zip-in or removable linings; whereas, in truth and in fact, said linings 
were not Wool as defined by the Wool Products Labeling Act of 1939, 
but were composed of reclaimed and reprocessed wool fibers, together 

with certain quantities of miscellaneous fibers other than wool. 

Par. 5. The acts and practices of the respondents, as herein alleged, 
constitute misbranding of wool products and as such are in violation 
of the Wool Products Labeling Act of 1939, and of the said Rules and 
Regulations promulgated thereunder, and all of the aforesaid acts and 
practices as herein alleged are to the prejudice and injury of the public, 
and constitute unfair and deceptive acts and practices in commerce, 
within the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission 
on November 3, 1952, issued and subsequently served its complaint in 
this proceeding upon the respondents named in the caption hereof, 
charging them with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said. Acts and the Rules 
and Regulations promulgated under the Wool Products Labeling Act 
of 1939, in connection with the sale of women’s wearing apparel. 
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After the filing of respondents’ answer in this proceeding a hearing 
was held on December 18, 1952, before a hearing examiner of the 
Commission, theretofore duly designated by it, at which a stipulation 
was entered into by and between Milton J. Levy, attorney for respond- 
ents, and George E. Steinmetz, attorney in support of the complaint, 
subject to the approval of the hearing examiner, whereby it was stipu- 
lated and agreed that a statement of facts agreed to on the record 
may be made a part of the record herein and may be taken as the facts 
in this proceeding and in lieu of evidence in support of the charges 
stated in the complaint or in opposition thereto; that the said hearing 
examiner may proceed upon said statement of facts to make his initial 
decision stating his findings as to the facts, including inferences which 
he may draw from the said stipulation of facts, and his conclusions 
based thereon, and enter his order disposing of the proceeding as to 
said respondents without the filing of proposed findings and conclu- 
sions or the presentation of oral argument. Thereafter on January 
23, 1953, said hearing examiner filed his initial decision. 

Within the time permitted by the Commission’s Rules of Practice, 
counsel for respondents filed with the Commission an appeal from said 
initial decision, and thereafter this proceeding regularly came on for 
final consideration by the Commission upon the record herein, includ- 
ing said appeal and answer of counsel supporting the complaint not 
opposing said appeal; and the Commission, having issued its order 
granting said appeal and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom 
and order, the same to be in lieu of the initial decision of the hearing 
examiner. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Miller & Libow, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, and respondents Robert Libow and M. L. Miller are 
the president and the secretary treasurer, respectively, of the said 
respondent corporation. Respondents Robert Libow and M. L. Miller 
direct and control the policies, acts and practices of the corporate 
respondent. The offices and principal place of business of all respond- 
ents are located at 241 West 37th Street, New York, New York. 

Par. 2. Subsequent to the effective date of the said Wool Products 
Labeling Act and more especially since 1950, respondents have manu- 
factured for introduction into commerce, introduced into commerce, 
sold, transported, distributed, delivered for shipment and offered for 
sale in commerce, as “commerce” is defined in the Wool Products 
Labeling Act, wool products, as “wool products” are defined therein. 
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Par. 3. Certain of said wool products were misbranded in that they 
were not stamped, tagged or labeled as required under the provisions 


- of Section 4 (a) (2) of the Wool Products Labeling Act of 1939, and 


in the manner and form prescribed by the Rules and Regulations 


- promulgated under such Act. 


Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of said Wool Products Labeling Act and of Rule 
24 of the Rules and Regulations made thereunder in that they were 
falsely and deceptively labeled or tagged with respect to the character 
and amount of the constituent fibers contained therein. The mis- 
branded wool products as aforementioned were ladies’ coats, labeled 
or tagged by respondent corporation as containing “100 percent Wool” 


_ zZip-in or removable linings; whereas, in truth and in fact, said linings 


were not Wool as defined by the Wool Products Labeling Act of 1939, 
but were composed of reclaimed and reprocessed wool fibers, together 
with certain quantities of miscellaneous fibers other than wool. 


CONCLUSION 


The acts and practices of respondents as found in Paragraphs Three 
and Four hereof are in violation of the Wool Products Labeling Act 
of 1939 and the Rules and Regulations promulgated thereunder, and 
are to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in cémmerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It ts ordered, That the respondents, Miller and Libow, Inc., a cor- 
poration, and its officers, Robert Libow and M. L. Miller, individually 
and as officers of said corporation, and respondents’ representatives, 
agents and employees, directly or through any corporate or other de- 
vice, in connection with the introduction or manufacture for introduc- 
tion into commerce, or the sale, transportation or distribution in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act and the Wool Products Labeling Act of 1939, of ladies’ coats or 
other “wool products,” as such products are defined in and subject 
to the Wool Products Labeling Act of 1939, which products contain, 
purport to contain, or in any way are represented as containing “wool,” 
“reprocessed wool” or “reused wool,” as those terms are defined in said 
Act, do forthwith cease and desist from misbranding said products 
by: 
o Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein ; 
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2. Failing to securely affix to or place on each such product a stamp, 
tag, label or other means of identification showing in a clear and con- 
spicuous manner ; 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers ; 

(6) The maximum percentage of the total weight of such wool 
product of any non-fibrous loading, filling, or adulterating matter ; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution or delivery for shipment there- 
of in commerce, as “commerce” is defined in the Wool Products Label- 
ing Act of 1939. 

3. Failing to separately set forth on the required stamp, tag, label 
or other means of identification the character and amount of the 
constituent fibers appearing in the interlinings of such wool products, 
as provided in Rule 24 of the Rules and Regulations promulgated un- 
der the said Act. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939, and 

Provided, further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said Act or Rules 
and Regulations promulgated thereunder. 

It ts further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with this order. 
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In THE Matrer oF 


NAMSCO, INC. (FORMERLY NATIONAL WHEELS AND 
PARTS MANUFACTURING CO., INC.) 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SUBSECTION (a) OF SECTION 2 OF AN ACT OF CONGRESS AP- 
PROVED OCT. 15, 1914, AS AMENDED BY AN ACT OF CONGRESS APPROVED 
JUNE 19, 1936 


Docket 5771. Complaint, May 1, 1950—Decision, Mar. 17, 1953 


Automotive parts jobbers operate on a very small profit margin, and such a job- 
ber’s profit is made up of an accumulation of small margins of profit on many 
items, and where particular products, though slow moving, are essential 
items in every jobber’s stock, the profit thereon contributes to the aggregate 
which determines whether a jobber grows, remains the same size, goes back- 
ward, or fails. 


Price competition is but one form of competition, and additional service to cus- 
tomers, additional salesmen to call on them, carrying a larger and more 
varied stock, branch houses, and proximity to customers all aid such jobbers 
to stay in business and to prosper; and the institution or expansion of such 
competitive aids depends directly on operating profit margin, a major factor 
in which is cost of merchandise purchased. 


To prove the existence of competition between two sellers reselling the same or 
substantially the same functional products, it is unnecessary that a distribu- 
tor must testify he attempted to sell the product of one of the sellers to a 
given potential customer at the same specified time and place that another 
distributor was attempting to Sell the same product bought from the same 
source. 


A contention that since certain products are slow in turnover and constitute but 
a small part of the invested capital of distributor buyers, small differences 
in the cost of acquisition do not affect competition, is not valid, sinee, like a 
grocer, an automotive parts distributor must carry a large and varied stock, 
many items of which are slow in turnover, small in unit cost or profits, but 
necessary to stock; and it was the intention of Congress to protect a mer- 
chant from competitive injury attributable to discriminatory prices on any 
or all goods sold in interstate commerce, whether the particular goods con- 
stituted a major or minor portion of his stock. Federal Trade Commission 
%. Morton Salt Company, 334 U.S. 37. 


A further contention that, in a price discrimination proceeding in which the 
alleged discriminating seller suggested certain resale prices for his distribu- 
tor customers, no injury to competition or substantial lessening thereof was 
shown where the discriminatory discount was not used to reduce the resale 
price of the product and that no inference of such injury arises from obvious 
injury to profit or from a showing that one of two reselling competitors 
bought from respondent for less, is likewise not valid, since, where pur- 
chasers who buy and compete in the resale of the same merchandise are 
charged different prices therefor, the conclusion is inescapable that injury 
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to the competitive efforts of the unfavored purchaser is present, and the tak- 
ing of testimony to show ‘actual financial losses” on account of the discrimi- 
natory prices is unnecessary. Federal Trade Commission v. Morton Salt 
Company, 334 U.S. 37. 


Where a corporation engaged in the manufacture and interstate sale and dis- 


tribution of wheel discs, hub caps, exhaust extensions, gas tank and radiator 
caps, and in the purchase and resale of wheel parts such as nuts, bolts, and 
studs; in selling its said automotive products to automotive jobbers, distrib- 
utors, dealers, and warehousemen located through the United States, and 
including purchasers in Birmingham, Mobile, Los Angeles, New Orleans, 
Jackson (Miss.), Kansas City, Newark, Philadelphia, Memphis, and Dallas.. 


(a) Discriminated in favor of eight “special accounts” during 1947-1949 in that 


(b) 


(¢) 


it sold-them hub caps in substantial quantities at prices which ranged from 
10 percent to 17 percent below its “blue list,’ entitled “Distributors Net 
Prices” or “Jobbers Net Prices,” on which were published prices at which 
it sold the great majority of the purchasers of its said products: 
Discriminated in favor of five cooperative buying organizations during said 
period, in that it sold them all of its products at prices which were 5 per- 
cent, 7144 percent, and 10 percent lower than the prices on its said “blue 
list,” by way of rebate in said amounts; and 

Discriminated in favor of 104 purchasers through substantial sales to them 
of hub caps at its “white list’ prices issued in 1949, listing prices which 
ranged up to 3314 percent below the “blue list ;” 


Effect of which discrimination in price between customers competing in the re- 


sale of its products was and might be to substantially lessen competition 
among its customers competitively engaged in the resale thereof, and to 
injure and prevent competition among them: 


Held, That such acts and practices, under the circumstances set forth, violated 


the provisions of subsection (a) of section 2 of the Clayton Act as amended. 


As respects respondent’s contention that the evidence, consisting of testimony 


of purchasers from respondent in two of the areas involved, namely, Mem- 
phis and New Orleans, as to the competition concerned and affected, along 
with other evidence hereinbefore indicated, was insubstantial and insuffi- 
cient to show the existence of competition between purchasers of respond-. 
ent’s products reselling the same in the same trading area: respondent 
offered no evidence, and there was nothing in the record, to indicate that 
the two areas were unique or different from other trading areas in which. 
respondent sold its products to automotive parts jobbers at different prices,. 
and it was therefore concluded that the competitive conditions shown to: 
exist in the two areas with respect to the purchase and resale of said products 
were typical of the other areas in the United States herein concerned; that 
respondent’s customers reselling its products in the same trading areas were- 
in competition with each other in such reselling efforts; and that the chal- 
lenged evidence was both substantial and sufficient. 


With regard to respondent’s further contention that there was no substantial 


or sufficient evidence to show that the effects of its different prices charged 
purchasers competitively engaged with each other in the resale of its prod-- 
ucts was “substantially to lessen competition or tend to create a monopoly- 
in any line of commerce, or to injure, destroy or prevent competition :” testi-- 
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mony from customers in the aforesaid trading areas was unanimous that 
each purchaser took regular advantage, as a matter of necessity, of the 
cash discount for prompt payment extended uniformly to all by respondent; 
that failure to do so would seriously impair, if not wipe out, profit margin; 
and, in the absence of evidence to show that the areas in which testimony 
was taken were unique or different economically from the rest of the 
United States, and in the light of the other facts hereinbefore indicated, 
it was concluded that the effects found had been and were present through- 
out respondent’s entire sales territory ; and that respondent’s said discrimina- 
tion in price among its customers thus competitively engaged in the resale 
of its products had and might have the effect of substantially lessening com- 
petition among them, and of injuring and preventing such competition. 


As respects the charge in the complaint, denied by respondent’s answer, that 
its price discriminations had and might substantially lessen competition, 
tend to create a monopoly, and injure, destroy and prevent competition 
in respondent’s line of commerce; the evidence in the record on the whole 
was sparse, lacking in detail, contradictory, and neither substantial nor 
sufficient evidence of the effect charged. 


With regard to respondent’s defense under section 2 of the Clayton Act, asserted 
in its answer, namely, that the challenged price variations were made to 
meet competition: no other evidence thereof was in the record and none 
was offered by it, and said defense was accordingly held not be be substantial. 


As respects the fact that respondent in 1950 discontinued its price discrimi- 
nations to group buying purchasers, and its request that no order be issued 
as to the discontinued practices: there was no evidence that it likewise 
discontinued its “white list” or its special discriminatory discounts to 
special accounts, discontinuance has been repeatedly held to be no defense, 
and discretion should not be favorably exercised in the matter, since 
respondent is engaged in a competitive business with highly fluid and con- 
stantly changing conditions, and the record is barren of anything to indi- 
eate that the partial discontinuance, which occurred about the time the 
complaint was issued, was permanent. 


Before Mr. Abner EF. Lipscomb and Mr. Frank Hier, hearing 
examiners. 

Mr. Eldon P. Schrup and Mr. Francis C. Mayer for the Commission. - 

Mr. Frank A. Ramsey, of Chicago, Ill., for respondent. 


CoMPLAINT 


The Federal Trade Commission having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1936, has vio- 
lated and is now violating the provisions of subsection (a), section 
2 of the Clayton Act, as amended by the Robinson-Patman Act, 
approved June 19, 1936 (U.S. C., Title 15, Sec. 13), hereby issues 
its complaint, stating its charges with respect thereto as follows: 

Paracrary 1. Respondent National Wheels and Parts Mfg. Com- 
pany, Inc., is a corporation organized and doing business under and 
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by virtue of the laws of the State of Illinois, with principal office 
and place of business located at 1810 South Michigan Avenue, Chicago, 
Thinois. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the business of the manufacture, sale and distribution of 
automotive products and supplies to different purchasers of the same 
located in the various States of the United States and in the District 
of Columbia. Said products and supplies are sold by the respondent 
for use, consumption or resale within the United States and the 
District of Columbia, and respondent causes said products and sup- 
plies so sold to be shipped and transported from the State or States 
of location of its places of business to the purchasers thereof located 
in States other than the State or States wherein said shipment or 
transportation originated. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade and commerce in 
said products and supplies among and between the States of the 
United States and in the District of Columbia. 

Par. 8. Respondent, in the course and conduct of its business as 
aforesaid, is now, and since June 19, 1936, has been, engaged in active 
and substantial competition with other corporations, partnerships, 
firms, and individuals manufacturing, selling, and distributing com- 
parable automotive products and supplies in commerce to purchasers 
of the same in manner and method and for purposes as aforestated. 
Many of said purchasers and many of the aforesaid purchasers from 
the respondent are competitively engaged each with the other. 

Par. 4. Respondent, in the course and conduct of its business as 
aforesaid, is now, and since June 19, 1936, has been, directly or in- 
directly discriminating in price between the aforesaid different pur- 
chasers of its said automotive products and supplies of like grade and 
quality sold and distributed in manner and method and for purposes 
as aforestated, by selling said products and supplies at higher and less 
favorable prices to numerous small businessmen purchasers than said 
products and supplies are sold to various larger purchasers, some of 
which are competitively engaged with some of said less favored pur- 
chasers and with some of said purchasers from respondent’s com- 
petitors. 

Par. 5. The effect of respondent’s aforesaid discriminations in price 
between the said different purchasers of its said automotive products 
and supplies of like grade and quality sold in manner and method and 
for purposes as aforestated, may be substantially to lessen competi- ~ 
tion or tend to create a monopoly in the lines of commerce in which 
respondent and the aforesaid favored purchasers are engaged, or to 
injure, destroy or prevent competition with said respondent, said 
favored purchasers, or with customers of either of them. 
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Par. 6. The aforesaid acts and practices of respondent constitute 
violations of the provisions of subsection (a) of section 2 of the 


Clayton Act (U.S. C., Title 15, Sec. 13), as amended by the Robinson- 
-Patman Act, approved June 19, 1936. 


DECISION OF THE COMMISSION 


Pursuant to Decision and Order of the Commission dated March 
17, 1953, the initial decision of hearing examiner Frank Hier became 
on that date the order of the Commission. 


INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER 


Pursuant to the provisions of the Clayton Act as amended by the 
Robinson-Patman Act (15 U.S. C., Sec. 13), the Federal Trade Com- 
mission on May 1, 1950, issued and subsequently served its complaint 
in this proceeding upon National Wheels and Parts Manufacturing 
Company, Inc., a corporation, charging it with violation of subsec- 
tion (a) of section 2 of said Act as amended. After the filing of 
answer to the complaint, hearings were held at which testimony and 
other evidence in support of the allegations of the complaint were 
introduced before the above-named trial examiner theretofore duly 
designated by the Commission, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. Re- 
spondent filed a motion to strike evidence from the record and a 
motion to dismiss the complaint, which motions were denied by the 
trial examiner. Respondent thereupon elected to offer no testimony 
or other evidence in opposition to the evidence received in support of 
the allegations of the complaint, and the record was thereupon closed. 
Thereafter, the proceeding regularly came on for final consideration 
by said trial examiner on the complaint, answer thereto, testimony 
and other evidence, proposed findings as to the facts, conclusions, and 
proposed order submitted by counsel and said trial examiner, having 
duly considered the record herein, makes the following findings as 
to the facts, conclusions drawn therefrom, and order: 


1 Said “Decision,” ete., dated March 17, 1958, reads as follows, omitting the formal Order 
of Compliance, set forth infra at page 1172. 

Service of the initial decision of the hearing examiner in this proceeding having been 
completed on the 10th day of September, 1951, and the Commission having, on the 10th 
day of October, 1951, extended until further order of the Commission the date on which 
the said initial decision would otherwise become the decision of the Commission ; and 

The Commission haying duly considered the record herein and being of the opinion that 
said initial decision is adequate and appropriate to dispose of this proceeding: 

It is ordered, That the initial decision of the hearing examiner, a copy of which is 
attached, shall, on the 17th day of March, 1953, become the decision of the Commission. 


260133—55——_?7 
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FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent National Wheels and Parts Manufactur- 
ing Company, Inc., was a corporation organized and doing business 
under and by virtue of the laws of the State of Illinois, with its prin- 
cipal offices and place of business located at 1810 South Michigan | 
Avenue, Chicago, Illinois. On January 12, 1951, respondent’s cor- 
‘porate name was changed in accordance with the laws of the State of 
Illinois to Namsco, Inc., under which respondent has, since that date, 
operated. There was no change in the management and operation 
of respondent’s business. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the business of the manufacture, sale and distribution of 
wheel discs, hub caps, exhaust extensions, gas tank and radiator caps 
and in the purchase and resale of wheel parts, such as nuts, bolts and 
studs, to different purchasers of the same located in the various States 
of the United States and in the District of Columbia. Said products 
and supplies are sold by the respondent for resale within the United 
States and the District of Columbia, and respondent causes said prod- 
ucts and supplies, so sold, to be shipped and transported from Chicago, 
‘Illinois, to purchasers thereof located in States other than the State 
wherein said shipments or transportation originated. Respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade and commerce in said products and supplies among and be- 
tween the States of the United States and in the District of Columbia. 

Par. 8. Respondent, in the course and conduct of its business as 
aforesaid, is now, and since June 19, 1936, has been, engaged in active 
and substantial competition with other corporations, partnerships, 
firms and individuals manufacturing, selling, and distributing com- 
parable automotive products and supplies in commerce to purchasers 
of the same. 

Par. 4. Respondent has sold and now sells its automotive products 
to the great majority of the purchasers thereof at prices published by 
respondent on its “blue list” which is entitled “Distributors Net 
Prices” or “Jobbers Net Prices.” For a number of years and specifically 
during 1947, 1948 and 1949, it has sold its hub caps to eight “special 
accounts” in substantial quantities at prices ranging from 10 percent 
to 17 percent below its “blue list.” Respondent has also during 1947, 
1948 and 1949 sold all of its products to five cooperative buying or- 
ganizations at prices 5 percent, 744 percent and 10 percent lower than - 
the prices on its “blue list,” by way of rebate in those amounts. These 
discounts were withdrawn by respondent in 1950 and since then these 
five cooperative buying groups have paid “blue list” prices. In addi- | 
tion to these price-preferred customers, respondent in May 1949 issued 
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a so-called “white list” of prices on hub caps, listing prices ranging 
up to 3314 percent below the “blue list,”’ and substantial sales at these 
“white list” prices were made to 104 purchasers thereafter. Respond- 
ent has thus sold all or various of its products to 117 of its customers 
at prices substantially lower than the prices at which it sold the same 
products to the great majority of its customers. 

Par. 5. Automotive jobbers, distributors, dealers and warehousemen 
— located throughout the United States purchase products from respond- 
ent. There is in the record in this proceeding, tabulations of sales 
to all customers of respondent for 1947, 1948 and 1949, located in Bir- 
mingham, Mobile, Los Angeles, New Orleans, Jackson (Mississippi), 
Kansas City, Newark (New Jersey), Philadelphia, Memphis and Dal- 
las, in each of which areas was located one or more purchasers from 
respondent, purchasing at one of the preferential prices set out above 
in Paragraph Four, while all other purchasers located in the same 
vity were purchasing at the “blue list” prices. Respondent makes no 
sales for original equipment, all purchases from it being for resale. 

Par. 6. Testimony was taken of purchasers from respondent in 
two of these areas, Memphis and New Orleans. In Memphis, respond- 
ent sold during 1947, 1948 or 1949 to eight purchasers, six at “blue 
list” prices, two at price preferences of 5 and 10 percent, and 714 
percent. The president of one of the latter, a buying cooperative, 
testified his competition on products purchased from respondent, in 
Memphis and within an area of 50-200 miles thereof, is from all 
automotive parts wholesalers and car dealers and that there was no 
doubt that every automotive parts wholesaler in the Memphis area 
who bought from respondent was a competitor of his Memphis mem- 
ber. Two purchasers from respondent at “blue list” prices testified 
that they competed in the Memphis area on the resale of automotive 
parts, iicluding respondent’s, with everyone in that area who handled 
automotive parts. 

Par. 7. In the New Orleans area, respondent during 1947, 1948 or 
1949 sold its products to eleven purchasers, two at “white list” prices, 
two at discounts of 5 and 10 percent, and seven at “blue list” prices. 
One of the latter and two of the former testified they had compe- 
tition in the New Orleans area in the resale of automotive products, 
including respondent’s, from car manufacturers, jobbers, oil and tire 
companies and others reselling automotive parts. 

Par. 8. The evidence set out supra in Paragraphs Five, Six and 
Seven is challanged by respondent as unsubstantial and insufficient 
to show the existence of competition between purchasers of respond- 
ent’s products, reselling the same in the same trading area. From 
the record it is concluded to be both substantial and sufficient. 
Respondent offered no evidence, and there is nothing in the record to 
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indicate, that these two trading areas, Memphis and New Orleans, are 
unique or different from other trading areas where respondent sells 
its products to automotive parts jobbers at different prices. 1 es 
therefore further concluded that the competitive conditions shown to 
exist in these two areas with respect to the purchase and resale of 
respondent’s products are typical and representative of the other areas 
in the United States set out in Paragraph Five above and that respond- 
ent’s customers, reselling its products in the same trading area, are 
in competition with each other on such reselling efforts. 

Par. 9. Respondent likewise contends that there is no substantial 
or sufficient evidence to show that the effect of its different prices 
charged purchasers, competitively engaged with each other in the 
resale of its products was “substantially to lessen competition or tend 
to create a monopoly in any line of commerce, or to injure, destroy 
or prevent competition.” The testimonial evidence on this point is 
that elicited from customers of respondent in Memphis and New 
Orleans. This testimony was unanimous that each purchaser from 
respondent took regular advantage as a matter of necessity of the 
cash discount for prompt payment extended uniformly to all by 
respondent, that failure to do so would seriously impair, if not wipe 
out, profit margin. It is apparent that automotive parts jobbers oper- 
ate on a very small profit margin and most of them extend the same 
cash discount they receive to their purchasers; however, the latter 
is based on a mark-up of acquisition cost so that if the cash discount 
is 2 percent of invoice, upon resale that same discount may amount 
to nearly 38 percent of the cost of acquisition. One jobber, in busi- 
ness since 1916 in Northern Mississippi with six branches purchasing 
$767,000 a year, testified that a 2 percent cash discount frequently 
amounted to 58 percent of his profit since his cost of doing business 
was 23.78 percent of sales and his gross margin was 27.52 percent of 
sales, leaving a net of 3.74 percent of sales. This witness’ company 
was a member of a cooperative and received rebates of 5 percent and 
10 percent from the “blue list” prices paid by others. He further 
testified that if he were to grant a 2 percent discount to his customers 
for prompt payment and fail to take advantage of a manufacturer’s 
discount, which is usually 2-percent, his loss on that item would be 
3.9 percent of sales and he would not be in business long. Respondent 
gives only a 1 percent cash discount to all purchasers. Another job- 
ber doing $400,000 yearly likewise testified that he had to take advan- 
tage of any cash discount, as it was an important item in his profit; 
another that it was extremely important to any jobber. 

Par. 10. The testimony is also to the effect that a jobber’s profit is 
made up of an accumulation of small margins of profit on many items. 
Some of the witnesses handled 30-75 lines of products, consisting in 


NAMSCO, INC. 1169 


1161 Findings 


the aggregrate of thousands of items. Respondent’s products are 
slow-moving but essential items in every jobber’s stock. Every jobber 
must stock them. Although the turn-over is slow, the profit thereon 


contributes to the aggregrate which determines whether a jobber 


grows, remains the same size, goes backward or fails. With net 
margins of profit as narrow as they are among respondent’s customers, 


_ where 2 percent of cost of acquisition may account for more than half 
_ of that margin, it follows inescapably that the price preferences found 


in Paragraph Four above, even though only one out of a number of 
lines handled, contribute directly and powerfully to that jobber’s 
business health and his ability to compete. There is in the record also 
testimony from jobbers that a price difference of 21¢ on a $1.05 hub 
cap would enable the favored buyer to get business which the un- 
preterred buyer could not get and that a price preference of 10¢ on an 
85¢ hub cap would have “quite a bit” of commercial significance. The 
evidence is that respondent “suggests” resale prices which are generally 
followed by its customers, although without compulsion, hence it is 
concluded that none of the price preferences granted by respondent as 
found in Paragraph Four supra are used to obtain business by price- 


cutting. 


Par. 11. Price competition is but one form of competition. Addi- 
tional service to customers, additional salesmen to call on them, carry- 
ing a larger and more varied stock, branch houses, proximity to cus- 
tomers—all aid respondent’s customers to stay in business and to 
prosper. ‘The institution or expansion of these competitive aids de- 
pends directly on operating profit margin, a major factor in which, 
on this record, is cost of merchandise purchased. From the above it 
is concluded, therefore, that respondent’s discrimination in price be- 
tween customers competing in the resale of its products has had and 
may have the effect of substantially lessening competition among its 
customers so competitively engaged and of injuring and preventing 
competition among them. Since respondent offered no evidence to 
show, and the record otherwise contains nothing to show, that the areas 
in which testimony was taken were unique or different economically 
from the rest of the United States, it is concluded that the effects 
herein found have been and are present throughout respondent’s 
entire sales territory. 

Par. 12. The complaint in this proceeding charges and respondent’s 
answer denies that respondent’s price discriminations, as hereinabove 
found, have been and may be to substantially lessen competition, tend 
to create a monopoly and injure, destroy and prevent competition in 
respondent’s line of commerce. Respondent’s president testified that 
any price variations from its “blue list” were made solely to meet 
competition. This is corroborated by a few statements in letters 
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from manufacturer’s representatives soliciting orders for respondent’s 
products in some instances, and contradicted by similar statements in 
the letters of others. The latter reveal the use of preferential dis- 
counts to obtain business from respondent’s competitors but at most 
these merely show an intention or hope to do so. There is no sub- 
stantial evidence of any such business obtained. On the whole, the 
evidence in the record is sparse, lacking in detail, contradictory and is 
neither substantial nor sufficient evidence of the effect charged. 
Although defense under section 2 (b) of the Clayton Act was asserted 
in respondent’s answer, no other evidence in support of same is in 
the record, and none was offered by respondent. The defense is 
accordingly held not to be sustained. 


CONCLUSIONS 


1. To prove the existence of competition between two sellers re- 
selling the same or substantially the same functional products, it is 
unnecessary, as respondent seems to contend in this proceeding, that 
a distributor must testify he attempted to sell respondent’s product 
to a given potential customer at the same specified time and place that 
another distributor was attempting to sell the same product bought 
from the same source. 

2. Respondent’s contention that, since its products are slow in 
turnover and constitute but a small part of the invested capital of 
the distributor, small differences in the cost of acquisition do not 
affect competition, has been disposed of by the Supreme Court in 
Federal Trade Commission vs. Morton Salt Company, 334 U.S. 87. 
It was there held “There are many articles in a grocery store that, 
considered separately, are comparatively small parts of a merchant’s 
stock. Congress intended to protect a merchant from competitive 
injury attributable to discriminatory prices on any or all goods sold 
in interstate commerce, whether the particular goods constituted a 
major or minor portion of his stock. Since a grocery store consists 
of many comparatively small articles, there is no possible way effec- 
tively to protect a grocer from discriminatory prices except by apply- 
ing the prohibitions of the Act to each individual article in the store.” 
Like a grocer, an automotive parts distributor must carry a large and 
varied stock, many items of which are slow in turnover, small in unit 
cost or profit but necessary to stock. As salt is to a grocer, so nuts 
and bolts and hub caps are to the jobbers in this proceeding. 

3. Respondent’s contention that no injury to competition or sub- 
stantial lessening hereof has been shown in this proceeding because 
the discriminatory discount was not used to reduce the resale price 
of the product and that no inference of such injury arises from obvious 
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injury to profit or from a showing that one of two reselling competi- 
_ tors bought from respondent for less, is the holding of the Seventh: 
Circuit Court of Appeals in Morton Salt Company vs. Federal Trade. 
Commission, 162 F. (2d) 949 at pages 956 and 957. This ruling how- 
ever, was expressly reversed by the Supreme Court, 334 U. S. 37, hold- 
ing that where purchasers, buying and competing in the resale of 
_ the same merchandise, are charged different prices therefor, the con- 
clusion is inescapable that injury to the competitive efforts of the un- 
favored purchasers is present. That court held unnecessary the tak- 
ing of testimony to show “actual financial losses on account of re- 
spondent’s discriminatory prices” saying “It would greatly handicap 
effective enforcement of the Act to require testimony to show that 
which we believe to be self-evident, namely, that there is a ‘reasonable 
possibility’ that competition may be adversely affected by a practice 
under which manufacturers and producers sell their goods to some 
- customers substantially cheaper than they sell like goods to the com- 
petitors of those customers. This showing in itself is sufficient to 
justify our conclusion that the Commission’s findings of injury to 
competition were adequately supported by evidence.” In the instant, 
proceeding, the evidence more than meets this test. 

4. Respondent in 1950 discontinued its price discriminations to 
group buying purchasers. There is no evidence that it likewise dis- 
continued its “white list” prices or its special discriminatory discounts 
to special accounts. It asks that no order be issued as to the practices 
discontinued. Discontinuance has been repeatedly held to be no 
defense. Corn Products Refining Company vs. Federal Trade Com- 
mission, 144 F.(2d) 212; Hershey Chocolate Company vs. Federal 
Trade Commission, 121 F.(2d) 968; Federal Trade Commission vs. 
Goodyear Tire & Rubber Co., 304 U.S. 257. Nor should discretion 
be so exercised. Respondent is engaged in a competitive business with 
highly fluid and constantly changing conditions. The record is barren 
of anything to indicate that the partial discontinuance, which oc- 
curred about the time the complaint issued, was permanent. 

5. Respondent’s acts and practices, as hereinabove found, violate 
the provisions of subsection (a) of section 2 of the Clayton Act as 
amended (U.S. C. Title 15, Sec. 13). 


ORDER 


It is ordered, That respondent Namsco, Inc., a corporation, former- 
ly National Wheels and Parts Manufacturing Company, Inc., its 
officers, representatives, agents and employees, directly or through 
any corporate or other device, in the sale of wheels, discs, hub caps, 
exhaust extensions, gas tank caps, radiator caps and wheel parts, such 
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as nuts, bolts and studs, or other automotive parts or supplies of like 
grade and quality in commerce, as “commerce” is defined in the afore- 
said Clayton Act, to forthwith cease and desist, directly or indirectly, 
from discriminating in price between different purchasers of said 
products by selling such products of like grade and quality to any pur- 
chaser at prices lower than those granted other purchases who, in 
fact, compete, or whose customers compete, with the favored pur- 
chaser or purchasers in the resale and distribution of such products. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon it of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist [as required 
by said decision and order of March 17, 1953]. 
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COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5920. Complaint, Sept. 6, 1951—Decision, Mar. 17, 1953 


Where a corporation and its two officers, engaged in the publication and in the 
interstate sale and distribution of their “Greater New York City Business 
Classified Directory”, in competition with other publishers of directories 
selling advertisements and listings therein ; 

In soliciting business through clipping advertisements or listings from local 
telephone directories, trade journals, magazines, or business directories, and 
pasting such clippings, under appropriate business classifications, on their 
order forms—mailed to those solicited with a preaddressed reply envelope— 
upon which there were displayed, among other things, in 14-point extrabold 
letters the words “New York City Classified Business Directory”, followed 
in capital letters, but in 10-point type, by “DIRECTORY PUBLISHING 
CORPORATION—PUBLISHERS”, with the statement elsewhere in bold- 
faced, 10 point type ‘Listing Will Not Be Published Unless Payment Is 
Made” and in 8-point type the advice that they proposed to publish the 
“attached listing, taken from another publication” in “A New Annual Pub- 
lication not connected with any other Directories, Redbooks or Telephone 
Company”, and that a check would be “accepted and considered as ap- 
proval’’— 

Falsely represented to a substantial segment of the public, through such use of 
clippings from other directories, that the advertisement or listing which was 
ordered would be placed in the directory from which the advertisement was 
clipped ; 

With effect of misleading many persons into the erroneous belief that they were 
buying and paying for advertising space in the publication from which said 
advertisements were clipped, and with tendency and capacity so to do; 
whereby trade was unfairly diverted to said corporation and individuals 
from their competitors, to the substantial injury of competition in com- 
merce : 

Held, That such acts, practices, and methods, under the circumstances set forth, 
were all to the prejudice and injury of the public and of their competitors, 
and constituted unfair methods of competition in commerce and unfair and 
deceptive acts and practices therein. 


While the above proposal forms, if carefully read by the prospects, would pre- 
clude any misunderstanding on their part as to the identity of the publisher 
or publication actually involved, the practice concerned did actually deceive 
many into believing they were simply being asked to renew their advertise- 
ments in the original publications; the large type printing, the appropriated 
advertisement or listing, and the format so attracted the attention of the pros- 
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pect that more than a cursory examination of the form appeared to him to be 
useless and time-wasting; some accepted respondent’s proposal and mailed 
their checks in the preaddressed return envelopes without realizing until later 
that the advertisements or listings were not to appear in the publication from 

_which the clippings were taken; and, in other instances, disregarding the 
envelope and the folder, mailed their checks for the amounts indicated to the’ 
company which had published the directory from which it had been taken; 
and respondent’s practices, regardless of the cautions, disclosures and explana- 
tions printed on the folders and in the accompanying listings, were potentially 
deceptive. 


As respects a Post Office proceeding, involving the corporate respondent: re- 
spondent’s testimony indicated that under the terms of an affidavit of dis- 
continuance submitted by respondent corporation to the Post Office Depart- 
ment they had not, since the date concerned, caused any advertisements to 
be clipped from classified telephone directories for use with proposals mailed 
by them. 


Before Mr. J. Harl Cow, hearing examiner. 
Mr. Jesse D. Kash for the Commission. 
Walsh & Levine, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Directory Publish- 
ing Corporation, a corporation, Business Directory Corporation, a 
corporation, and Stanley Oleck and Harvey Oleck, individually and 
as officers of said corporations, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrary 1. Respondent, Director Publishing Corporation, is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York. Respondent, Business 
Directory Corporation, is a corporation organized, existing and doing 
business under and by virtue of the laws of the State of Pennsylvania. 
Respondents, Stanley Oleck is President and Treasurer and Harvey 
Oleck is Vice-President and Secretary of said corporations, and as 
such officers formulate, direct, and control the policies and practices 
of said corporations. AJ] these respondents have their office and prin- 
cipal place of business located at 303 Washington Street, Brooklyn, 
New York. Business Directory Corporation also has an office at 1001 
Chestnut Street, Philadelphia, Pennsylvania. 

Par. 2. The aforesaid respondents are now and for more than one 
year last past have been engaged in publishing or having published 
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classified business directories for various cities in the United States. 
Some of said directories have been published under the names “Greater 
New York and Surrounding Territories Business Classified Direc- 
tory,” and “greater Philadelphia and Surrounding Territories Busi- 
ness Classified Directory.” The publications contain classified lists 
_ of manufacturers, wholesalers, distributors, jobbers, and kindred 
services arranged in alphabetical order under their respective business 
or product headings. Respondents sell advertising space in said 
directories and the profitable conduct of their businesses is dependent 
on the sale of advertising in said directories. 

Respondents cause their said publications to be transported through 
_ the United States mails and otherwise from the point of publication 
thereof, or from one or more of the above stated addresses and dis- 
tributed among persons and firms that have purchased advertising 
space in said publication and also to other persons and firms at their 
respective points of location in various States of the United States, 
including States other than the States of New York, New Jersey, 
Pennsylvania and Illinois. Respondents maintain, and during all 
times mentioned herein have maintained, a course of trade in said 
publications in commerce between and among the various States of 
the United States. Their volume of trade in said commerce has been 
and is substantial. 

Par. 3. Respondents’ method of securing names, addresses and tele- 
phone numbers for use in soliciting prospective customers for adver- 
tising space in their publications and also the classified advertisements 
to be ‘inserted therein, is to clip advertisements from various local 
telephone and other directories and to paste or otherwise attach said 
advertisements to their own contracts or order forms. Said forms 
are then mailed to the persons or firms whose advertisements are 
attached thereto with a request that such forms together with a check 
be returned to respondents in an enclosed addressed envelope to insure 
insertion of the advertisement in respondents’ publications. The 
name and address of the advertiser and the cost of running the adver- 
tisement in respondents’ publications, together with the business 
classification under which the proposed advertisement is to be run 
are inserted in the proposal form by respondents before the form is 
mailed to the advertiser. The cost of the advertisements in respond- 
ents’ publications usually corresponds with the price the advertiser 
has been paying for the advertisement in the publication from which 
the advertisement was clipped. In many instances, advertising space 
is solicited in the above manner from, and sold to, persons and firms 
located in States other than the State in which respondents’ offices are 
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located and from which said publication is shipped to the advertisers 
therein. 

Par. 4. As a rule, the advertisement attached to respondents’ pro- 
posal form which is submitted to a prospect is clipped from the 
telephone or other directory of the locality in which the advertiser’s 
business is located. Said form features in large print the word 
“directory” and the explanation as to what the document really is 
appears in much smaller and less conspicuous print, not in immediate 
conjunction or connection herewith, but on the contrary is substan- 
tially removed from the word “directory.” Such advertiser recog- 
nizes the advertisement submitted to him as being one previously 
placed by him in the local telephone or other directory and without 
scrutinizing the proposal form closely and ascertaining that it is not 
a renewal of the advertisement in a local directory but is a proposal 
for an advertisement to be inserted in respondents’ publication, signs 
respondents’ form in the erroneous belief that he is merely renewing 
his advertisement in the directory from which the advertisement had 
been clipped. 

Par. 5. Respondents in the conduct of their businesses are in sub- 
stantial competition in commerce with other firms and individuals also 
engaged in the publication of directories and in the sale of 
advertisements and listings therein. 

Par. 6. By and through the aforesaid acts and practices, the re- 
spondents represent and represented, directly and by implication, to 
business firms and individuals that they are soliciting advertising 
space from, and giving telephone listings to, such firms and individ- 
uals to be placed in the directory in which such persons and firms pre- 
viously have been listed, when such is not the fact. 

Par. 7. The use by the respondents of the aforesaid acts and prac- 
tices and the misleading representations employed by them in connec- 
tion with such acts and practices has had and now has the tendency 
and capacity to mislead many persons, and has misled many persons, 
into the erroneous and mistaken belief that they are buying and pay- 
ing for advertising space in the publications from which said adver- 
tisements were clipped. As a result, trade has been unfairly diverted 
to respondents from their competitors and substantial injury has been 
and is now being done to competition in commerce. 

Par. 8. The aforesaid acts, practices and methods of respondents, 
as herein alleged, are all to the prejudice and injury of the public and 
of respondents’ competitors and constitute unfair methods of com- 
petition and unfair and deceptive acts and practices in commerce 


within the intent and meaning of the Federal Trade Commission 
Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 6, 1951, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents named in the caption hereof, charging said respondents with the 
use of unfair methods of competition in commerce and unfair and de- 
ceptive acts and practices in commerce in violation of the provisions 
of said Act. After the issuance of said complaint and the filing by 
respondents of answers thereto, hearings were held at which testimony 
and other evidence in support of and in opposition to the allegations 
of the complaint were introduced before a hearing examiner of the 
Commission, theretofore designated by it, and such testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. On April 2, 1952, the hearing examiner filed his initial de- 
cision. 

Thereafter, within the time permitted by the Rules of Practice of 
the Commission, respondents appealed from the initial decision of the 
hearing examiner and this matter came on for final hearing upon the 
complaint, the answers, testimony and other evidence, briefs in sup- 
port of and in opposition to such appeal, an oral argument; and the 
Commission, having duly considered the record herein and having 
ruled upon said appeal and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
the following findings as to the facts, conclusion drawn therefrom, 
and order, the same to be in lieu of the initial decision of the hearing 
examiner. 

FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Directory Publishing Corporation is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York. Respondent Stanley 
Oleck is president and treasurer and respondent Harvey Oleck is vice 
president and secretary of said corporate respondent and, as such 
officers, they formulate, direct and control the policies and practices 
of the said corporate respondent. The said corporate and individual 
respondents have their offices and principal place of business at 303 
Washington Street, Brooklyn, New York. 

Respondent Stanley Oleck is also owner of the Directory Publish- 
ing Co., of Chicago, Ilinois, a company engaged in a business similar 
to that of the respondent Directory Publishing Corporation. 

The respondent Business Directory Corporation was a corporation 
organized and formerly existing under and by virtue of the laws of 
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the State of Pennsylvania, but it ceased doing business in 1948 and 
has since been dissolved. 

Par. 2. Respondents Directory Publishing Corporation, Stanley 
Oleck and Harvey Oleck, are now and for more than one year last 
past have engaged in the publication of a classified business directory 
known as “Greater New York City Business Classified Directory,” 
containing classified lists of manufacturers, wholesalers, distributors, 
jobbers and kindred services arranged in alphabetical order under 
their respective business or product headings. Respondents sell ad- 
vertising in said directory primarily to advertisers interested in 
reaching businesses having plants or offices in the New York City 
Metropolitan Area, and the profitable conduct of their business is 
dependent on the sale of such advertising. 

Said respondents have caused and are now causing their directories, 
when published, to be transported, through the United States mails 
and by other means, from the point of publication thereof to persons 
and firms that have purchased advertising space in said publication, 
and to other persons and firms, at their respective locations in various 
States of the United States, including States other than the State 
of New York. Respondents maintain, and during all times mentioned 
herein have maintained, a course of trade in said publication in 
commerce between and among the various States of the United States. 
Although the directories published and distributed by respondents 
contain the names of persons and firms primarily interested in the 
markets represented in the New York Metropolitan Area and the 
listings are predominantly from that area, the volume of respondents’ 
trade in commerce has been and is substantial. At the time of the 
hearing two directories had been published by respondents and one 
was in process. These contained 2,650, 4,180 and 3,841 listings, re- 
spectively, of which 127, 130 and 183 were from States other than 
New York. 

Par. 3. Respondents’ method of soliciting business has been and 
is to clip business advertisements or listings from local telephone 
directories, trade journals, magazines or from its own or other busi- 
ness directories and to paste such clippings on proposal or order forms 
under appropriate business classifications. 

One of the proposal forms illustrative of those which have been 
used by respondents is approximately 314 x 81% inches in size and 
is printed in three sizes of type, 8-point, 10-point and 14-point. 
Emphasis is added by printing certain portions in bold-faced, heavy 
capital letters and by the use of ruled boxes. For instance, in such 
a box in the upper left-hand corner of the proposal next to the blank 
space where the clipping is attached, there appear in 14-point, extra- 
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-bold letters the words “New York City Business Classified Directory, 4 
‘Immediately under this box, also in capital letters but in 10-point 
type, appear the words Sais Publishing Corporation—Pub- 
lishers” ; the address follows in 8-point type. In the lower right-hand 
corner in bold-faced 10-point type is the statement, “Listing Will 
‘Not Be Published Unless Payment Is Made,” and immediately below 
_ this in 14-point extrabold, abbreviated or condensed type are the 
words “Cost Per Year.” Following this last phrase respondents 
insert an amount indicating the price of publishing the clipped adver- 
tisement or listing. Near the top of the proposal is a statement in 
8-point bold-faced capital letters, “Additional Information—See 
Descriptive Folder.” 

The body of the text of the proposal consists of four lines in 8- 
point type running lengthwise across the middle of the form. In 
this portion of such form, information is given that respondents 
_ propose to publish “the attached listing, taken from another publi- 
cation” in “A New Annual Publication not connected with any other 
‘Directories, Red Books or Telephone Company,” and that a “check 
will be heoep tet and considered as approval and a Complimentary 
Copy of the Directory will be sent to you when printed.” The pros- 
pect’s name and address corresponding to that in the clipping is then 
written in the lower left-hand corner. 

These proposal forms so filled out are mailed to the persons or 
firms whose advertisements or listings have been clipped and at- 
tached thereto and whose business is solicited. Accompanying each 
form is a pre-addressed reply envelope and a four-page folder de- 
scribing respondents’ directory. 

Par. 4. The proposal forms, if carefully read by the prospects to 
whom they are sent, would preclude any misunderstanding on the 
part of such prospects as to the publisher by whom the proposals were 
sent or the publication in which the advertisements are to be printed. 
The record shows, however, that respondents’ practice of attaching 
to the proposals advertisements or listings appropriated from local 
telephone or other directories or publications has actually deceived 
many of the prospects to whom such forms were sent into the mistaken 
belief that they were simply being asked to renew their advertise- 
ments in the publications from which the attached advertisements or 
listings were taken. 

Respondents’ practices are potentially deceptive regardless of the 
cautions, disclaimers and explanations printed on the proposals and in 
the accompanying circulars. The large type printing, the appropri- 
ated advertisement or listing, and the format so attract the attention 
of the prospect that more than a cursory examination of the form 
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appears to him to be useless and time wasting. The statements, expla- 
nations and disclaimers on the forms have not been and are not effective 
to prevent deception or the likelihood of deception. The record shows 
that some advertisers accepted respondents’ proposals and mailed 
checks to the respondents in the pre-addressed, return envelopes fur- 
nished by respondents and yet did not realize until later that their 
advertisements or listings were not appearing in the publication from 
which the clippings above referred to were taken. In still other in- 
stances, advertisers, disregarding the pre-addressed return envelope 
and the folder enclosed by the respondents, mailed their checks for the 
amounts indicated on the proposals to the company publishing the 
directory from which the clipped advertisement or listing had been 
taken. 

Par. 5. Under the terms of an affidavit of discontinuance submitted 
to the United States Post Office Department, corporate respondent, 
Directory Publishing Corporation, on August 17, 1951, H. E. Docket 
No. 1/48, agreed to delete from the proposal forms the words “not con- 
nected with any other directories, redbooks or Telephone Company,” 
and since that date the proposal form has carried in place of those 
words the phrase “Established Annual Publication of proven merit.” 
In the settlement with the Post Office Department, said corporate re- 
spondent also agreed not to clip or use on its proposal form “any adver- 
tisement cut or taken bodily from the classified telephone directories of 
the New York Telephone Company or any other telephone company.” 
Respondents have presented testimony in this proceeding indicating 
that, since August 17, 1951, they have not, for use in connection with 
proposals mailed by them, caused any advertisements to be clipped 
from classified telephone directories. 

Par. 6. Said respondents in the conduct of their business are in sub- 
stantial competition in commerce with other firms and individuals also 
engaged in the publication of directories and in the sale of advertise- 
ments and listings therein. 

Par. 7. The use by respondents in the circumstances here presented 
of listings and advertisements physically clipped and removed from 
other directories has constituted a representation to a substantial seg- 
ment of the public that the advertisement or listing which is ordered by 
each of such persons or firms will be placed in the directory in which 
such person or firm has been previously listed and from which the 
advertisement or listing was clipped by the respondents, when such is 
not the fact. 

Par. 8. The use by said respondents of the aforesaid acts and prac- 
tices and the misleading representations employed by them in connec- 
tion with such acts and practices has had and now has the tendency 
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and capacity to mislead many persons and has misled many persons 
into the erroneous and mistaken belief that they are buying and paying 
for advertising space in the publications from which said advertise- 
- ments were clipped. As a result, trade has been unfairly diverted to 
respondents from their competitors and substantial injury has been and 
is now being done to competition in commerce. 


CONCLUSION 


The aforesaid acts, practices and methods of said respondents, as 
herein set forth, are all to the prejudice and injury of the public and of 
_ said respondents’ competitors and constitute unfair methods of compe- 

tition and unfair and deceptive acts and practices in commerce within 
_ the intent and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent Directory Publishing Corpora- 
tion, a corporation, and its officers, and respondents Stanley Oleck 
and Harvey Oleck, individually and as officers of said corporation, 
and said respondents’ representatives, agents and employees, directly 
or through any corporate or other device, in connection with the offer- 

ing for sale, sale or distribution in commerce, as commerce is defined 
in the Federal Trade Commission Act, of advertising in industrial, 
commercial or other directories or registers, or any other publica- 
tion, do forthwith cease and desist from using in the solicitation of 
such advertising by mail, advertisements which have been physically 
clipped or removed by or for the respondents from anv publication 
issued by others than the respondents. 

It is further ordered, That the charges of the complaint be, and the 
same hereby are, dismissed as they relate to the acts and practices of 
respondent Business Directory Corporation, and as they relate also to 
the acts and practices engaged in by respondents Stanley Oleck and 
Harvey Oleck, as officers of said corporation prior to its dissolution. 

It is further ordered, That respondents, Directory Publishing Cor- 
poration, Stanley Oleck and Harvey Oleck, shall, within sixty (60) 
days after service of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with this order. 

Commissioner Mason dissenting from the order in this case for the 
reasons stated in his dissent of July 19, 1950, filed in the Matter of 
Independent Directory Corporation, Docket No. 5486. 


1 See 47 F. T. C. 13. 
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SHELL OIL COMPANY 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD T0 THE ALLEGED 
VIOLATION OF SEC. 3 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914 


Docket 6051. Oomplaint, Oct. 16, 1952—Decision, Mar. 17, 1953 


Where a corporation, which was engaged in the production and distribution of 
a complete line of petroleum products, made about 67% of its sales of kero- 
sene and fuel oils in the “HKastern Midcontinent Territory’, and sold in 
excess of 8% of the total sales for the industry in said territory, which 
comprised all States east of the Rocky Mountains; and which, prior to 1951, 
sold to independent dealers who resold its products and similar products of 
its competitors under their individual trade names, and to other independent 
dealers who handled its products exclusively and resold them under its own 
trade name— 


(a) Adopted, put into effect, and enforced a marketing plan whereby sales 
and contracts for the sale of its kerosene and fuel oils were made only on 
condition that the purchaser should not use, deal in, or resell such products 
of its competitors; 


(0) Effectuated said plan through sales contracts with independent dealers 
which required them, among other things, (1) to adopt and use its color 
scheme, trademark, and trade name on all delivery equipment; (2) to re- 
frain from selling and delivering kerosene and fuel oils other than its own 
under its trade name; and (8) to purchase from it specified minimum 
quantities, based upon the dealer’s total purchases of said products from all 
suppliers during the preceding year ; and 


(c) Refused to sell its products to independent dealers who were unwilling 
or unable to enter into such sales contracts with it and thereby handle 
and deal in its kerosene and fuel oils exclusively ; 


Capacity, tendency and effect of which plan, sales contracts, and acts and prac- 
tices in pursuance thereof might be to prevent its competitors from sell- 
ing any such products to independent dealers who executed such contracts; 
to preclude such dealers from all benefits of competition between it and other 
sellers; and to cut off the source of supply for independent dealers who 
were unwilling or unable to handle its products exclusively; and 

With the further result that its said marketing plan and sales contracts might 
substantially lessen competition in the lines of commerce in which it and its 
customers were engaged, and might tend to create a monopoly in it in the 
production, distribution, and sales in commerce of said products: 

Held, That such acts and practices constituted a violation of Section 3 of the 
Clayton Act. 
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Before Ir. James A. Purcell, hearing examiner. 

Mr. Fletcher G. Cohn and Mr. Paul H. LaRue for the Commission. 

Mr. W. F. Kenney, Mr. I. Slifkin and Mr. EF. A. Hugill, Jr., of 
New York City, for respondent. 


CoMPLAINT 


es 


Pursuant to the provisions of an Act of Congress approved October 
15, 1914, entitled “An Act to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other purposes,” commonly 
‘known as the Clayton Act, 15 U.S. C. Sec. 14, the Federal Trade Com- 


mission, having reason to believe that the Shell Oil Company, a cor- 


poration, hereinafter designated and referred to as respondent, has 

violated the provisions of section 3 of said Act, the Commission hereby 

issues its complaint stating its charges in such respects as follows: 
ParacrapH 1. Respondent, Shell Oil Company, is a corporation or- 


ganized, existing and doing business under and by virtue of the laws 


of the State of Delaware, with its principal office and place of busi- 
ness located at 50 West 50th Street, New York 20,N. Y. 

Par. 2. Respondent is now, and for many years past has been en- 
gaged in the production, distribution and sale of a complete line of 
petroleum products, including kerosene and fuel oils which are used 
for industrial and domestic purposes. 

Par. 8. In the course and conduct of its business, respondent sells 
and distributes, and for many years last past has sold and distributed, 
kerosene and fuel oils to customers and purchasers thereof for use, con- 
sumption and resale within the United States and the District of Co- 
lumbia. Until the year, 1951, or thereabout, respondent sold and dis- 
tributed kerosene and fuel oils to independent dealers who resold said 
products and similar products of competitors of the respondent under 
said dealers’ individual trade names. Respondent also sold and dis- 

tributed kerosene and fuel oils for resale under its trade name to in- 
dependent dealers who handled respondent’s said products exclusively. 

Approximately 95 percent of respondent’s sales of kerosene and fuel 
oils are made in the territory designated as the “HKastern Midconti- 
nent Territory,” which comprises all of the States east of the Rocky 
Mountains and which is divided into eleven marketing divisions. Said 
marketing divisions, for the most part, extend over areas of several 
States and are further subdivided into districts. 

During the years 1949 and 1950 respondent’s sales of kerosene and 
fuel oils in said “Eastern Midcontinent Territory,” were in excess of 
§ percent of total sales for the industry. 

Par. 4. Respondent, in the course and conduct of its said business, 
sells and distributes kerosene and fuel oils from various plants and 
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storage terminals to customers and purchasers thereof in the several 
States of the United States and in the District of Columbia, causing 
the said products when sold to be transported from the places of pro- 
duction and storage to customers and purchasers thereof located in 
States other than the State of origin of such shipments, and there is 
now, and has been for many years last past, a constant current of 
trade and commerce in said kerosene and fuel oils between and among 
the various States of the United States and in the District of Columbia. 

Par. 5. Except insofar as it is, has been, or may have been affected 
by the unlawful methods, acts and practices as hereinafter alleged, 
respondent is in substantial competition with various other persons, 
firms and corporations engaged in the production, sale and distribu- 
tion of kerosene and fuel oils in commerce between and among the 
several States of the United States and in the District of Columbia. 

Par. 6. Respondent, commencing sometime during the year 1951, 
or thereabout, adopted, put into effect and enforced a marketing plan 
whereby sales and contracts for the sale of its kerosene and fuel oils 
are made only on the conditions, understanding, and agreements that 
the purchasers thereof, shall not use, deal in, or resell the kerosene 
and fuel oils of a competitor or competitors of respondent. Said 
marketing plan is effectuated by means of sales contracts executed 
between respondent and independent dealers, the provisions of which 
require said dealers, among other things (1) to adopt and use the 
color scheme, trademark and trade name of respondent on all delivery 
equipment; (2) to refrain from selling and delivering kerosene and 
fuel oils other than respondent’s under respondent’s trade name; and 
(3) to purchase from respondent specified minimum quantities of 
kerosene and fuel oils. Said minimum quantities are based upon the 
independent dealer’s total purchases of kerosene and fuel oils from 
all suppliers during the year preceding execution of the sales contract 
with respondent. Respondent has refused, and does now refuse, to 
sell kerosene and fuel oils to independent dealers who for various 
reasons are unwilling or unable to enter into said sales contracts with 
respondent and thereby handle and deal in respondent’s kerosene and 
fuel oils exclusively. 

Par. 7. The capacity, tendency and effect of the aforesaid plan, 
sales contracts entered into, and the methods, acts and practices in 
pursuance thereof may be (a) to prevent respondent’s competitors 
from selling any kerosene and fuel oils to independent dealers who 
execute such sales contracts; (b) to preclude said dealers from all 
benefits of competition between respondent and others from whom 
they could purchase kerosene and fuel oils; and (c) to cut off a source 
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of supply for independent dealers who are unwilling or unable to 
handle respondent’s products exclusively. 

Par. 8. Furthermore, the effect of respondent’s marketing plan and 
sales contracts made in pursuance thereof containing the aforesaid 
conditions, agreements and understandings, may be to substantially 
lessen competition in the line of commerce in which the respondent is 
engaged and in the line of commerce in which the customers of 
respondent are engaged or tend to create a monopoly in respondent 
in the production, distribution and sale in commerce of kerosene and 
fuel oils. 

Par. 9. The aforesaid acts of respondent constitute a violation of 
the provisions of section 3 of the hereinabove-mentioned Act of Con- 
gress entitled “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 
15, 1914 (the Clayton Act). 


CONSENT SETTLEMENT 2 


Pursuant to the provisions of the Clayton Act, the Federal Trade 
Commission on October 16, 1952, issued and subsequently served its 
complaint on the respondent in the caption hereof, charging it with 
violation of Section 3 of said Act. 

The respondent, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Com- 
mission’s Rules of Practice, solely for the purpose of this proceeding, 
any review thereof, and the enforcement of the order consented to, 
and conditioned upon the Commission’s acceptance of the consent 
settlement hereinafter set forth, and in leu of answer to said com- 
plaint, hereby : 

1. Admits all the jurisdictional allegations set forth in the com- 
plaint; 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondent, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrains from admitting or deny- 
ing that it has engaged in any of the acts or practices stated therein 
to be in violation of law; 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows : 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on March 17, 19538, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. ; 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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3. Agrees that this consent settlement may be set aside in whole 
or in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission has reason to believe are unlawful, 
the conclusion based thereon, and the order to cease and desist, all 
of which the respondent consents may be entered herein in fina] dis- 
position of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrapny 1. Respondent, Shell Oil Company, is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Delaware, with its principal office and place of 
business located at 50 West 50th Street, New York 20, N. Y. 

Par. 2. Respondent is now, and for many years past has been, en- 
gaged in the production, distribution and sale of a complete line of 
petroleum products, including kerosene and fuel oils which are used 
for industrial and domestic purposes. 

Par. 3. In the course and conduct of its business, respondent sells 
and distributes, and for many years last past has sold and distributed, 
kerosene and fuel oils to customers and purchasers thereof for use, con- 
sumption and resale within the United States and the District of Co- 
lumbia. Until the year 1951, or thereabout, respondent sold and dis- 
tributed kerosene and fuel oils to independent dealers who resold said 
products and similar products of competitors of the respondent under 
said dealers’ individual trade names. Respondent also sold and dis- 
tributed kerosene and fuel oils for resale under its trade name to in- 
dependent dealers who handled respondent’s said products exclusively. 

Approximately 67 percent of respondent’s sales of kerosene and 
fuel oils are made in the territory designated as the “Eastern Midcon- 
tinent Territory,” which comprises all of the States east of the Rocky 
Mountains and which is divided into eleven marketing divisions. 
Said marketing divisions, for the most part, extend over areas of sev- 
eral States and are further subdivided into districts. 

During the years 1949 and 1950 respondent’s sales of kerosene and 
fuel oils in said “Eastern Midcontinent Territory,” were in excess of 
8 per cent of total sales for the industry. 

Par. 4. Respondent, in the course and conduct of its said business, 
sells and distributes kerosene and fuel oils from various plants and 
storage terminals to customers and purchasers thereof in the several 
States of the United States and in the District of Columbia, causing 
the said products when sold to be transported from the places of pro- 
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duction and storage to customers and purchasers thereof located in 
States other than the State of origin of such shipments, and there is 
now, and has been for many years last past, a constant current of trade 
and commerce in said kerosene and fuel oils between and among the 
various States of the United States and in the District of Columbia. 

Par. 5. Except insofar as it is, has been, or may have been affected 
by the unlawful methods, acts and practices as hereinafter alleged, re- 
spondent is in substantial competition with various other persons, 
firms and corporations engaged in the production, sale and distribution 
of kerosene and fuel oils in commerce between and among the several 
States of the United States and in the District of Columbia. 

Par. 6. Respondent, commencing sometime during the year 1951, 
or thereabout, adopted, put into effect and enforced a marketing plan 
whereby sales and contracts for the sale of its kerosene and fuel oils 
are made only on the conditions, understanding, and agreements that 
the purchasers thereof, shall not use, deal in, or resell the kerosene 
and fuel oils of a competitor or competitors of respondent. Said 
marketing plan is effectuated by sales contracts executed between 
respondent and independent dealers, and by other means, which re- 
quire said dealers, among other things (1) to adopt and use the color 
scheme, trademark and trade name of respondent on all delivery equip- 
ment; (2) to refrain from selling and delivering kerosene and fuel 
oils other than respondent’s under respondent’s trade name; and (3) 
to purchase from respondent specified minimum quantities of kero- 
sene and fuel oils. Said minimum quantities are based upon the in- 
dependent dealer’s total purchases of kerosene and fuel oils from 
all suppliers during the year preceding execution of the sales con- 
tract with respondent. Respondent has refused, and does now refuse, 
to sell kerosene and fuel oils to independent dealers who for various 
reasons are unwilling or unable to enter into said sales contracts with 
respondent and thereby handle and deal in respondent’s kerosene and 
fuel oils exclusively. 

Par. 7. The capacity, tendency and effect of the aforesaid plan, 
sales contracts entered into, and the acts and practices in pursuance 
thereof may be (a) to prevent respondent’s competitors from selling 
any kerosene and fuel oils to independent dealers who execute such 
sales contracts; (b) to preclude said dealers from all benefits of com- 
petition between respondent and others from whom they could pur- 
chase kerosene and fuel oils; and (c) to cut off a source of supply 
for independent dealers who are unwilling or unable to handle re- 
spondent’s products exclusively. 

Par. 8. Furthermore, the effect of respondent’s marketing plan 
and sales contracts made in pursuance thereof containing the afore- 
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said conditions, agreements and understandings, may be to substan- 
tially lessen competition in the line of commerce in which the 
respondent is engaged and in the line of commerce in which the 
customers of respondent are engaged to tend to create a monopoly in 
respondent in the production, distribution and sale in commerce of 
kerosene and fuel oils. 


CONCLUSION 


The aforesaid acts of respondent constitute a violation of the pro- 
visions of Section 3 of the hereinabove-mentioned Act of Congress 
entitled an “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 
15, 1914 (the Clayton Act). 


ORDER 


It is ordered, That the respondent, Shell Oil Company, a corpora- 
tion, and all its officers, agents, representatives and employees, di- 
rectly or through any corporate or other device, in connection with 
the sale or distribution of kerosene or fuel oils, for the purpose of 
resale, in commerce, as “commerce” is defined in the Act of Congress 
entitled “An Act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes,” commonly known 
as the Clayton Act, do forthwith cease and desist from : 

1. Selling or making any contact for the sale of said products upon 
the condition, agreement, or understanding, express or implied, that 
the purchaser thereof purchase any one or all of said products ex- 
clusively from respondent. 

2. Selling or making any contract for the sale of said products 
upon any condition which, directly or indirectly, obligates the pur- 
chaser thereof to refrain from dealing in the goods, wares, or mer- 
chandise of a competitor or competitors of respondent. 

3. Refusing to sell, or refraining from selling, any amount or 
quantity of said products unless the purchaser thereof agrees to pur- 
chase any one or all of said products exclusively from respondent. 

4. Refusing to sell, or refraining from selling, any amount or quan- 
tity of said products because the purchaser has failed to paint or keep 
painted in any particular manner his equipment. 

5. Entering into, enforcing or continuing in operation or effect 
any condition, agreement, arrangement or understanding in, or in con- 
nection with, any existing or future sales contracts, which condition, 
agreement, arrangement or understanding is to the effect that the 
purchaser of said products shall not use or deal in the goods, wares 
or merchandise of a competitor or competitors of the respondent. 
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It is accordingly ordered, 'That the respondent, Shell Oil Company, 
shall within sixty (60) days after service upon it of this notice and 
- order, file with the Commission a report in writing setting forth 
in detail the manner and form in which it has complied with the 
order to cease and desist contained in the consent settlement entered 
herein. 


APPROVED: 
SHELL Or, Company Suet Om Company 
By [sgd] W. F. Kenney By [sgd] HE. A. Huet, Jr., 
Vice President and General Counsel. Attorney. 


Darep: Frsruary 27, 1953. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and order entered of record on this the 17th day 
of March, 1953. 
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ASHEVILLE FABRICS, INC. ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 6002. Complaint, June 17, 1952—Decisions, Mar. 24, 1953 
Rayon and acetate are chemically manufactured fibers, and fabrics manufac- 
. tured therefrom are capable of being finished so as to simulate wool and 
other natural fibers in texture and appearance, and garments manufactured 
from fabrics composed of rayon and acetate are likewise capable of having 
the appearance and feel of wool, and many members of the purchasing 


public are unable to distinguish between such garments and those made 
from wool. 


The term “worsted” means primarily and popularly a yarn or fabric made wholly 
of wool, the product of the fleece of the lamb or sheep, and there is a prefer- 
ence on the part of a substantial portion of the purchasing public for wearing 
apparel made from fabrics composed of wool or worsted, over wearing 


apparel made from other and non-wool fabrics, particularly those made to 
simulate wool or worsted. 


Where a corporation engaged in converting, selling and distributing rayon and 
acetate fabrics simulating wool fabrics in appearance, which it sold princi- 
pally to manufacturers of women’s apparel, such as suits and skirts— 

(a) Distributed among prospective purchasers sample swatches of the fabrics to 
which were attached cards bearing the legend “Crush Resistant Suitings 
With That Worsted Texture” ; 

(0) Supplied its customers with tags reading in part “An Asheville Fabric 
with that Worsted Texture’, which could be, and were, attached to finished 
garments manufactured by such customers and sold to retail stores: and 

(c) Failed to reveal on said cards or tags that the fabrics were made of rayon 
or acetate and contained no wool whatsoever, notwithstanding use of the 
term ‘‘worsted”’ ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public as to the composition of said fabrics, and thereby into 
the purchase of substantial quantities of such garments; and with effect of 
placing in the hands of manufacturers and retailers a means to mislead 
and deceive said public: 


Held, That such acts and practices, under the circumstances set forth, consti- 
tuted unfair methods of competition in commerce and unfair and deceptive 
acts and practices therein. 


Before Mr. William L. Pack, hearing examiner. 
Mr. George FE’. Ste¢nmetz for the Commission. 
Conrad & Smith, of New York City, for respondents. 


wy 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Asheville Fabrics, 
Inc., a corporation, and Lawrence Herman, individually and as an 
officer of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracraru 1. Respondent, Asheville Fabrics, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York. Respondent Lawrence Herman is 
president of said Asheville Fabrics, Inc., and formulates, controls and 
directs the policies and practices of said corporate respondent. All 
of said respondents maintain their offices and principal place of busi- 
ness at 1407 Broadway in the City of New York, State of New York. 

Par. 2. Respondents are now, and for some time last past have 
been engaged in the business known as converting and distributing 
rayon and acetate fabrics, which fabrics, when sold, are by said 
respondents shipped and transported from their place of business 
in the City of New York, New York, to purchasers thereof located 
in various other States of the United States. Said respondents also 
cause such fabrics to be transported from various mills manufacturing 
the same to the several places of business of their dyers and finishers 
located in the States of New York and New Jersey and thence to the 
respondent’s place of business in the State of New York and also to 
customers located in various States of the United States other than 
the States of New York and New Jersey. There is now and has been, 
during all of the times mentioned herein, a course of trade in com- 
merce by said respondents in said fabrics between and among the 
various States of the United States. The volume of such trade has 
been and is now substantial. 

Par. 8. Respondents, under the name of Asheville Fabrics, Inc., are 
now, and during all of the times mentioned herein have been, in sub- 
stantial competition with other firms, persons, corporations and co- 
partnerships engaged in converting and offering for sale and selling 
and distributing rayon and acetate and all rayon fabrics to manufac- 
turers of garments and wearing apparel and others engaged in com- 
merce between and among the various States of the United States. 

Par. 4. Rayon and acetate are each a chemically manufactured fiber, 
and fabrics manufactured therefrom are capable of being finished as 
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to simulate wool and worsted and other natural fibers in texture and 
appearance. Garments manufactured from such fabrics composed of 
rayon and acetate are capable of having the appearance and feel of 
worsted or wool, and many members of the purchasing public are 
unable to distinguish between such garments and garments manufac- 
tured from worsted or wool, the product of the fleece of the lamb or 
sheep. The rayon and acetate fabrics and all rayon fabrics sold and 
distributed by respondents simulate wool and worsted fabrics in tex- 
ture and appearance.’ Consequently, garments made from such fabrics 
are accepted by many members of the purchasing public as wool prod- 
ucts. Respondents do not disclose the true content of the fibers com- 
prising their fabrics by labels or tags attached thereto or in any other 
manner. Such failure to identify the true fiber contents of such fabrics 
extends to the fabrics purchased by respondent corporation and mov- 
ing from the dyers and finishers employed by said respondents to 
themselves in the City of New York, N. Y., and to the ultimate cus- 
tomers of said respondents, whether shipped by said dyers or by 
respondent corporation. 

Par. 5. In the course and conduct of their business and for the pur- 
pose of inducing the purchase of said rayon and acetate fabrics by 
wholesalers and manufacturers of wearing apparel, respondents have 
advertised in trade papers of general circulation certain of its rayon 
and acetate or all rayon fabrics as “Rayon Gabardine”—“Starred for 
Its Worsted Texture” and furnish, and have furnished, separate hang 
tags to its customers for affixing to finished products made from such 
rayon and acetate, or all rayon fabrics, reading in part “An Asheville 
Fabric with that Worsted Texture” without setting forth true fiber 
contents thereof. Such labels or tags are furnished by respondents 
to purchasers in quantities sufficient to separately label or tag all such 
finished units so manufactured and thereafter sold in commerce by 
respondents’ customers to the retail trade, and the practice is and has 
been for such customers to so label and tag as aforesaid. 

Par. 6. In the course of soliciting and inducing business by said 
respondents, sample sales swatches of said rayon and acetate fabrics 
have, by them, been, and now are, introduced in commerce, attached to 
which are cards bearing the legend “Crush Resistant Suitings With 
That Worsted Texture.” 

Par. 7. The use by respondents and their agents, dyers and finishers, 
of the term “Worsted” in the several manners and methods herein set 
forth serves as a representation to purchasers, manufacturers, as well 
as members of the consumer public, that such fabrics or products made 
therefrom are composed in whole or in part of worsted or wool. Said 
representations are false and misleading in that said acetate and rayon 
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fabrics or the products made therefrom contain no worsted or wool 
whatever, although finished in such fashion as to resemble wool or 
worsted. 

Par. 8. The word “Worsted” means primarily and popularly a yarn 
or fabric made wholly of wool, being the wool of sheep, the longer 
and better fibers of which are spun and woven into cloth or fabric 
favorably known to the purchasing public as “worsted”; being a term 
synonymous with wool. A substantial portion of the purchasing pub- 
lic prefers to purchase wearing apparel composed of fabrics made 
of wool or worsted as distinguished from wearing apparel made from 
other and non-wool fabrics, especially those made to simulate or imi- 
tate wool or worsted. 

Par. 9. Through the use of the term “worsted” in combination with 
other words and phrases descriptive of respondent’s products, as 
above set forth, both in the use of labels or tags so furnished to cus- 
tomers and in the use of advertising as aforesaid, and in failing to iden- 
tify the fibers of which its fabrics are composed by means of labels, tags 
or any other appropriate means, respondents have placed, and are 
now placing, in the hands of such manufacturers and the retailers 
of such products a means and instrumentality by which such manu- 
facturers and retailers may and do mislead and deceive the purchas- 
ing public by representing that such rayon and acetate and all rayon 
fabrics are in fact composed of worsted or wool. 

Par. 10. The use by the respondents of the acts and practices here- 
inabove described, including the failure to disclose the identity of the 
fibers of which their said fabrics are composed, have the capacity and 
tendency to mislead and deceive the purchasing public into the erro- 
neous and mistaken belief that products made of such fabrics are 
wool products and into the purchase of substantial quantities of such 
products because of such erroneous and mistaken belief. As a result 
thereof, substantial trade in commerce has been unfairly diverted to 
respondents from their competitors and substantial injury has thereby 
been done to competition in commerce. 

Par. 11. The aforesaid acts and practices of the respondents and 
each of them, as herein alleged, are all to the prejudice and injury of 
the public and of respondents’ competitors and constitute unfair and 
deceptive acts and practices and unfair methods of competition in 
commerce within the intent and meaning of Section 5 of the Federal 
Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 17, 1952, issued and sub- 
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sequently served its complaint in this proceeding upon the respond- 
ents, Asheville Fabrics, Inc., a corporation, and Lawrence Herman, 
individually and as an officer of said corporation, charging them with 
the use of unfair methods of competition and unfair and deceptive 
acts and practices in commerce in violation of the provisions of that 
Act. After the filing of respondents’ answer, a hearing was held be- 
fore a hearing examiner of the Commission theretofore duly desig- 
nated by it, at which hearing there was incorporated into the record 
a stipulation as to the facts between counsel supporting the complaint 
and counsel for respondents, in lieu of all other evidence. On Novem- 
ber 18, 1952, the hearing examiner filed his initial decision. 

The Commission, having reason to believe that said initial decision 
did not constitute an adequate disposition of this matter, subsequent- 
ly placed this case on its own docket for review, and on January 29, 
1953, it issued, and thereafter served upon the parties, its order afford- 
ing the respondents an opportunity to show cause why said initial 
decision should not be altered in the manner and to the extent shown 
in a tentative decision of the Commission attached to said order. Re- 
spondents having filed no objection in response to the leave to show 
cause, the proceeding regularly came on for final consideration by the 
Commission upon the record herein on review; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts, conclusion drawn therefrom, 
and order, the same to be in lieu of the initial decision of the hearing 
examiner.. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Asheville Fabrics, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of, the State of New York, with its office and principal place 
of business located at 1407 Broadway, New York, New York. Law- 
rence Herman is named in the complaint as a respondent, individually 
and as an officer of respondent Asheville Fabrics, Inc. The record 
does not sustain the allegation as to respondent Lawrence Herman 
in his individual capacity, and therefore the complaint is being dis- 
missed as to him in his individual capacity, but not in his capacity 
as an officer of respondent Asheville Fabrics, Inc. As used herein- 
after, the term “respondent” does not include Lawrence Herman as an 
individual. 

Par. 2. Respondent is now, and for some time last past has been, 
engaged in the business of converting and distributing rayon and ace- 
tate fabrics, the fabrics, when sold, being transported from respond- 
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ent’s place of business in the State of New York to purchasers located 
in various other States of the United States. Respondent also causes 
such fabrics to be transported from various mills manufacturing 
them to the several places of business of respondent’s dyers and fin- 
ishers located in the States of New York and New Jersey, and thence 
to respondent’s place of business in the State of New York and also 
to customers located in the various States of the United States other 
than the States of New York and New Jersey. There is now, and at 
all times mentioned herein has been, a course of trade by respondent 
in such fabrics in commerce between and among the various States 
of the United States, the volume of such trade being substantial. 

Par. 3. In the course and conduct of its business respondent is and 
has been in substantial competition with other corporations and with 
persons, firms, and copartnerships engaged in offering for sale and 
selling rayon and acetate and all-rayon fabrics in commerce between 
and among various States of the United States. 

Par. 4. Rayon and acetate are chemically manufactured fibers, and 
fabrics manufactured therefrom are capable of being finished so as 
to simulate wool and other natural fibers in texture and appearance. 
Garments manufactured from fabrics composed of rayon and acetate 
are likewise capable of having the appearance and feel of wool, and 
many members of the purchasing public are unable to distinguish 
between such garments and garments manufactured from wool. Re- 
spondent’s fabrics simulate wool fabrics in texture and appearance, 
and in consequence garments made from such fabrics are accepted by 
many members of the purchasing public as wool products. 

Par. 5. The word “worsted” means primarily and popularly a yarn 
or fabric made wholly of wool, the product of the fleece of the lamb 
or sheep. There is a preference on the part of a substantial portion of 
the purchasing public for wearing apparel made from fabrics com- 
posed of wool or worsted, over wearing apparel made from other and 
non-wool fabrics, particularly those made to simulate wool or worsted. 

Par. 6. Respondents sells its fabrics principally to manufacturers 
of women’s wearing apparel, such as suits and skirts. In promoting 
the sale of the fabrics, respondent has distributed among prospective 
purchasers sample swatches of the fabrics to which were attached 
cards bearing the legend “Crush Resistant Suitings With That Wor- 
sted Texture.” Respondent has also supplied to its customers tags 
to be attached to finished garments manufactured by such customers 
and sold to retail stores. These tags read in part “An Asheville Fab- 
ric with that Worsted Texture.” Respondent’s customers have fol- 
lowed the practice of attaching these tags to the garments and the 
tags have thus found their way into the hands of retail stores and 
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finally to the purchasing public. At no place on either these cards or 
tags or on any other tags or labels was there any disclosure by re- 
spondent of the materials of which the fabrics were made, rayon or 
acetate. The fabrics contained no wool whatever. 

Par. 7. The use by respondent of the word “worsted” as set forth 
above, the supplying by respondent to its customers of the tags in 
question, and the failure of respondent to disclose the fabric content 
of its fabrics had the tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public with respect to re- 
spondent’s fabrics and the garments made therefrom, and the tendency 
and capacity to cause such portion of the public to purchase substan- 
tial quantities of such garments as a result of the erroneous and mis- 
taken belief so engendered. Respondent’s acts and practices served 
also to place in the hands of manufacturers and retailers of garments 
made from such fabrics a means and instrumentality whereby such 
manufacturers and retailers might be enabled to mislead and deceive 
the purchasing public. In consequence, substantial trade has been 
diverted unfairly to respondent from its competitors. 

Par. 8. The acts and practices in question have already been dis- 
continued by respondent. 


CONCLUSION 


The acts and practices of respondent as hereinabove set out are all 
to the prejudice of the public and of respondent’s competitors, and 
constitute unfair methods of competition and unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent Asheville Fabrics, Inc., a corpora- 
tion, its officers, and respondent Lawrence Herman as an officer of 
said corporation and their respective agents, representatives, and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, and distribution of fabrics in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Using the word “worsted” or any other word of similar import, 
either alone or in conjunction with other words, to designate or de- 
scribe any product which is not composed entirely of worsted or wool; 
provided, however, that in the case of a product composed in part 
of worsted or wool and in part of other fibers, such word may be used 
as descriptive of the worsted or wool content if there are used in im- 
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mediate conjunction therewith, in letters of at least equal size and 
conspicuousness, other words truthfully describing such other con- 
stituent fibers. 

2. Offering for sale or selling products composed in whole or in 
part of rayon or of acetate, without clearly disclosing thereon or on 
tabs or labels attached thereto, such rayon or acetate content. 

3. Supplying to or placing in the hands of others, for use in desig- 
nating fiber content of respondent’s fabrics or of garments made 
therefrom, tags, labels, or advertising material which misrepresent 
the fiber content of such fabrics or garments, or which fail to disclose 
any rayon or acetate content therein. 

It is further ordered, That the complaint be, and it hereby is, dis- 
missed as to respondent Lawrence Herman in his individual capacity. 
. It is further ordered, That respondent Asheville Fabrics, Inc., a 
corporation, and respondent Lawrence Herman as an officer of said 
corporation shall, within sixty (60) days after service upon them of 
this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which they have complied with this 
order. 


260133—55——19 
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In THE MATrerR oF 


TUNGSTEN CONTACT MANUFACTURING COMPANY 
ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5835. Complaint, Dec. 26, 1950—Decision, Mar. 26, 1953 


Where a firm engaged in buying, manufacturing and selling ignition parts for 
automobiles and, as thus engaged in the purchase in bulk of ignition points 
which bore no stamp, label or trade-mark and none of which were purchased 
from! General Motors Corporation, The Hlectric Auto-Lite Company, or the 
Ford Motor Company or their authorized dealers— 

(a) Sold such ignition contact points, purchased untrademarked, but upon which, 
at the time of sale there appeared the trade marks of said manufacturers, 
as and for genuine Delco-Remy, Auto-Lite, and Ford points; and 

(b) Sold as and for genuine Auto-Lite and Delco-Remy parts such ignition 
points which were not in fact made by or for The Hlectric Auto-Lite Co. or 
the General Motors Corp. ; and { 

Where a certain corporation and its controlling officer, engaged in the purchase 
of genuine Delco-Remy contact points, and in the purchase also from the 
aforesaid firm of such products which were not so represented— 

(ec) Sold a quantity of said last-named points as and for genuine Delco-Remy, 
Auto-Lite, and Ford ignition points; admitting, extra judicially, to a New 
York police officer that he had been knowingly selling counterfeit points; 
and 

Where an individual who dealt at wholesale in automotive parts, and purchased 
from aforesaid corporation ignition parts designated as Delco-Remy— 

(d) Sold and repurchased from the aforesaid corporation such points, after 
being informed of their counterfeit nature, and, following an interview with 
an attorney-investigator of the Commission and the storage by said indi- 
vidual for a few months, following his admitted persuasion of the counter- 
feit nature of said products, resumed and continued the sale thereof until 
his supply was exhausted ; and 

Where the aforesaid firri, corporation, and individuals, engaged as aforesaid in 
the interstate sale and distribution of said counterfeit ignition points in ; 
competition with otiers engaged in the sale and distribution of genuine and 
original automotive ignition points and replacement parts not falsely repre- 
sented as such— 

(e) Placed thereby in the hands of dealers a means and instrumentality of de- 
ception regarding the source or origin of their said products; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that the ignition points and parts sold by 
them were made by or for the General Motors Corp., The Hlectrie Auto-Lite 
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- Co., or the Ford Motor Co., and thereby induce its purchase of substantial 
quantities thereof; and with the result that substantial trade in commerce 
was diverted to said respondents from their competitors, to the injury of 
competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 

In the aforesaid proceeding, in which numerous respondents joined in the com- 
plaint had theretofore had the proceeding dismissed as to said respondents, 
the proceeding was also dismissed as to several remaining respondents not 
included in the foregoing cease and desist order. 


Before Mr. Abner E.. Lipscomb, hearing examiner. 

Mr. Edward F.. Downs for the Commission. 

Vanderbach & Vanderbach, of Guttenberg, N. J., for Tungsten 
Contact Manufacturing Co., Union Electrical Parts Co., Inc., Orville 
C. Hollopeter, Jenny V. Hayes and Saul H. Lippman. 

Mr. Murry Bower, of New York City, for Harry Augen, Lillian 
Augen, Irwin Schneeberger, Bell Auto Supply Co. and Tom Brown. 

Greenwald, Kovner & Goldsmith, of New York City, for Herman 
D. Stein and Myna S. Stein. 

Mr. Charles Rose, of Brooklyn, N. Y., for Jack Weiss. 

Brass & Brass, of Newark, N. J., for Charles DePerty. 

Lochtan & Wolfe, of Chicago, Ill., for Bernard Hirsch and Lester 
Hirsch. 

Mr. Seymour Gair, of Chicago, I1., for Gair & Co. 

Mr. Robert J. Weiss, of Chicago, Ill., for Scott Adams Co., Alvin 
Sampson, Mandel Rubin and Walter Jeschke. 

Prince & Schoenberg, of Chicago, Ill., for Louis Feldman and 
Perry Feldman. 

Snyder, Balmer & Kershner, of Reading, Pa., for Harry A. Spatz 
and Berk’s Auto Ignition Co. 

Mr. Jay L. Oldham, of Kansas City, Mo., for Raymond Miller. 

Terte, Levi, Rosenwald, Wasserstrom & Levitt, of Kansas City, Mo., 
for Israel A. Kosovitz. . 

Mr. Harold Kaminsky, of St. Louis, Mo., for General Accessories & 
Supply Co., Ben Recht and Henry Lacks. 

Behrendt, Shockley & Searing, of Kansas City, Mo., for Matt 
Millard. 

Kaufman & Stemmler, of St. Louis, Mo., for Mendenhall Motors. 

Mr. J. Dudley Inman, of Louisville, Ky., for Maurice R. McGinnity 
and H. J. Spath. 

Mr. Martin R. Freedman, of Philadelphia, Pa., for Harry Friedman. 
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Mr. Edmund E. De Paul and Mr. Herman Toll, of Philadelphia, 
Pa., for Martin O. Krupnick. 

Marcus & Schenkman, of New York City, for Alfred Gliksman, 
Inc., Alfred Gliksman and Otillia Gliksman. 

Smith & Rafsky, of New York City, for Irving Gilbert. 


GoMPLAINT 


~ Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Tungsten Contact 
Manufacturing Company, a corporation, and Union Electrical Parts 
Company, Inc., a corporation, and Orville C. Hollopeter, Jenny V. 
Hayes and Saul H. Lippman, individually and as officers of said cor- 
porations; Harry Augen, Lillian Augen and Irwin Schneeberger, 
individuals doing business as Graphited Lubricants Company; Liv- 
ingston Automotive Supply Company, Inc., a corporation, and 
Charles E. Kerpen and Sylvia Kerpen, individually and as officers of 
said corporation; Herman D. Stein and Myna S. Stein, individuals 
doing business as Crown Automotive Manufacturing Company; Jack 
Weiss, an individual doing business as Bergen Auto Supply Company; 
Charles DePerty, an individual doing business as DePerty’s Ford 
Parts; Alexander Levenson, an individual; Bernard Hirsch and Les- 
ter Hirsch, co-partners doing business as General Wholesale Auto 
Supply; Seymour Gair, an individual doing business as Gair & Com- 
pany; Scott Adams Company, a corporation, and Alvin Sampson, 
Mandel Rubin and Walter Jeschke, individually and as officers of said 
corporation; Louis Feldman and Perry Feldman, co-partners doing 
business as L. Feldman and Company; Bell Auto Supply Company, 
a corporation, and Tom Brown, individually and as an officer of said 
corporation; Harry A. Spatz, an individual; Berk’s Auto Ignition 
Company, a corporation; Raymond Miller, an individual doing busi- 
ness as Missouri Manufacturers Sales Company; Israel A. Kosovitz, 
an individual; General Accessories & Supply Company, a corpora- 
tion, and Ben Recht and Henry Lacks, individually and as officers of 
said corporation; Matt Millard, an individual doing business as Mil- 
lard Supply Company; Mendenhall Motors, a corporation; Maurice 
R. McGinnity and H. J. Spath, co-partners doing business as Auto 
Electric Service Company; Harry Friedman, an individual: doing 
business as Penn Autoware Sales; Martin O. Krupnick, an individ- 
ual; Alfred Gliksman, Inc., a corporation, and Alfred Gliksman and 
Otilia Gliksman, individually and as officers of said corporation; and 
Irving Gilbert, an individual doing business as Acme Products Com- 
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pany, hereinafter referred to as respondents, have violated the pro- 
visions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating therein its charges as follows: 

Paracrapu 1. Tungsten Contact Manufacturing Company and 
Union Electrical Parts Company, Inc., are corporations organized, 
existing and doing business under and by virtue of the laws of the 
State of New Jersey. Their office and principal place of business is 
located at 7311 Cottage Avenue, North Bergen, New Jersey. These 
corporations will hereinafter be referred to as Tungsten and Union. 

Respondents Orville C. Hollopeter, Jenny V. Hayes, and Saul H. 
Lippman are officers of said corporate respondents and as such formu- 
late and execute the policies and practices of said corporations. 

Said corporate respondents are engaged in manufacturing and sell- 
ing, among other things, points and parts for use in the ignition sys- 
tems of automotive motors hereinafter collectively referred to as igni- 
tion parts. The ignition parts which they manufacture are copies of 
original and genuine parts of the various automobile manufacturers. 
Original and genuine ignition parts are normally stamped and pack- 
aged and bear the manufacturer’s trade name and numerals. Some 
automobile manufacturers do not, themselves, manufacture the igni- 
tion parts, but have them manufactured for them by others. These 
original and genuine ignition parts are branded and packaged with 
the trade names and numerals such as “Auto-Lite,” IGP 3028 E. S., 
manufactured by Auto Electric Light Company of Toledo, Ohio, 
“Delco-Remy,” 1871870, and “Delco-Remy,” 1855720, made for or by 
the General Motors Corporation, and “Ford,” 7RA12171, made for or 
by the Ford Motor Company. The ignition parts produced by or for 
Auto-Lite, Delco-Remy and Ford are universally known as genuine 
and original and are restrictively distributed. All others are com- 
monly referred to as replacements. Ignition parts are sold to repair 
shops who, in turn, use them to replace worn parts when necessary 
in the repair of automobile ignition systems. Ignition parts are sub- 
jected to constant use in the operation of an automobile so that replace- 
ments must of necessity be made more or less frequently. 

Tungsten and Union manufacture and supply the trade with re- 
placement ignition parts branded Union or UE and Tungsten. These 
ignition parts so branded are sold as replacements in competition with 
original and genuine ignition parts such as Auto-Lite, Delco-Remy 
and Ford. 

These respondents also manufacture, sell and ship to some other of 
the respondents mentioned herein, ignition parts in bulk, unstamped 
and bearing no identification marks. These parts closely resemble 
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the original and genuine parts and may be readily mistaken for origi- 
nal and genuine parts. Some of the other respondents assemble such 
parts and place counterfeit marks thereon and package such ignition 
parts as original and genuine Auto-Lite, Delco-Remy and Ford parts. 
Such ignition parts are packaged in envelopes and cartons on which 
are printed the identical words and figures used on said original pack- 
ages to simulate the packages used by Auto-Lite, General Motors and 
Ford. The completed containers of said ignition parts are finished 
and printed and simulated and appear to be identical with the original 
and genuine containers. 

Respondents, Tungsten and Union are affiliated with other respond- 
ents mentioned herein, as is afterwards set out, and have full knowl- 
edge that these purchasers of their bulk ignition parts, stamp, label, 
package and sell such parts as original Auto-Lite, Delco-Remy and 
Ford parts. The practice of Tungsten and Union of supplying such 
counterfeit and unbranded parts to other respondents, enable such 
other respondents and their purchasers to pass off such parts to the 
public as genuine Auto-Lite, Delco-Remy and Ford parts. 

Par. 2. Respondents Harry Augen, Lillian Augen, and Irwin 
Schneeberger are individuals doing business as Graphited Lubricants 
Company, with their office and principal place of business at 423 
Broadway, Brooklyn, New York. These respondents are hereinafter 
designated as Graphited. For the past several years they have been 
associated with the officers of respondent companies Tungsten and 
Union. Graphited and officers of Tungsten and Union operated a 
corporation under the name of Lily-Ann Toy Corp. A close busi- 
ness relationship existed between officials of Tungsten, Union and 
Graphited. 

Tungsten and Union sold large quantities of individual ignition 
parts to respondent Graphited in bulk. These parts were not branded 
‘with the Tungsten or Union symbol or marks. These ignition parts 
were assembled, branded, packaged and resold by respondent Graph- 
ited as original Auto-Lite, Delco-Remy and Ford ignition parts to 
purchasers, among which were some of the respondents mentioned 
herein, with the knowledge on the part of respondent Graphited and 
its customers that said parts were counterfeits of original Auto-Lite, 
Delco-Remy and Ford ignition parts. Graphited invoiced said 
counterfeits by reference to ALi for Auto-Lite, DR for Delco-Remy 
and FO for Ford, affixing thereto the numerals such as 1855720, 
1882391, 1871870 and “Ford 1949 7RA12171,” “Ford 4ps.-6812162,” 
duplicating the different numbers and letters used by the makers of 
genuine and original parts. Respondent Graphited stamped counter- 
feit markings on the metal of such ignition points sold by them and 
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for a certain charge placed such counterfeit markings and symbols on 
ignition parts for other respondents. 

Graphited also printed packages and envelopes with figures and 
written words indicating said ignition parts to be genuine Auto-Lite, 
Delco-Remy and Ford parts. These were then sold to customers 
among which were other respondents herein who used the same in 
packaging counterfeit parts for resale. 

Par. 3. Respondent Livingston Automotive Supply Company, Inc., 
is a corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York, with its office and princi- 
pal place of business at 236 Livingston Street, Brooklyn, New York. 

Respondents Charles E. Kerpen and Sylvia Kerpen are officers of 
said corporation, and as such formulate and execute the policies and 
practices of said corporation. The address of said officers is the same 
as that of said corporation. 

For the past several years said corporate respondent has bought 
ignition parts from Graphited which were purchased from Tungsten 
and Union. These ignition parts had been stamped with counterfeit 
markings by Graphited and packaged in envelopes and containers 
bearing markings, words and symbols indicating that such ignition 
parts were the products of Auto-Lite, Deleco-Remy and Ford. The 
officers of respondent Livingston Auto Supply Company and the indi- 
viduals operating as Graphited are business associates and friends of 
many years standing. Respondent Livingston Auto Supply Com- 
pany, Inc. had full knowledge of the counterfeiting and misbranding 
operations of respondent Graphited and the connection of the persons 
operating as Graphited with respondents Tungsten and Union. 
‘Respondent Livingston Auto Supply Company, Inc. has for many 
years past sold and delivered hundreds of thousands of these counter- 
feit ignition parts all over the United States to many of the 
respondents mentioned herein. 

Par. 4. Respondents Herman D. Stein and Myna S. Stein, are 
individuals doing business as the Crown Automotive Manufacturing 
Company, with their office and principal place of business at 32-52 
58th Street, Woodside, Long Island, New York. For several years 
past they have engaged in buying and selling, among other things, 
automobile ignition points and parts. 

Said respondents bought counterfeit ignition parts stamped “Ford” 
from Graphited and sold said parts to others, well knowing such parts 
were not genuine Ford ignition parts but were counterfeits stamped 
with the word “Ford.” 

Par. 5. Respondent Jack Weiss is an individual doing business as 
Bergen Auto Supply Company, with his office and principal place of 
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business at 1206 Bedford Avenue, Brooklyn, New York. He is a 
wholesaler, buying and selling automobile parts including ignition 
parts. During the past several years, this respondent purchased large 
quantities of counterfeit ignition parts from respondent, Graphited. 
Said ignition parts were invoiced to said respondent as AL, FO and DR 
points, but respondent well knew that said replacement parts were not 
original parts, but were counterfeit parts. Respondent sold counter- 
feit ignition parts to numerous dealers over the United States as origi- 
nal Ford, Auto-Lite and Delco-Remy ignition parts, well knowing that 
he was selling counterfeit parts. 

Par. 6. Respondent Charles DePerty is an individual doing business 
as DePerty’s Ford Parts, with his office and principal place of business 
at 145 Glenwood Avenue, East Orange, New Jersey. For the past 
several years he has been engaged in selling automobile motor parts, 
including ignition parts. 

This respondent bought ignition parts from respondents Tungsten 
and Union in bulk, unstamped. He caused such points and parts to be 
stamped and marked as original and genuine Auto-Lite, Delco-Remy 
and Ford ignition parts and sold them as original and genuine parts 
well knowing that the parts he bought from Tungsten and Union and 
others were not genuine Auto-Lite, Delco-Remy or Ford parts. 

Par. 7. Respondent Alexander Levenson is an individual doing busi- 
ness under his own name at 6722 South Clyde Avenue, Chicago, [linois. 
He is a wholesaler, dealing in automotive parts, including ignition 
parts. For several years last past he bought ignition parts from re- 
epondent Livingston Automotive Supply Company, Inc., designated 
as Delco-Remy, well knowing that such ignition parts were counter- 
feits and were not produced by the General Motors Company or for 
the General Motors Company. These parts were resold by Levenson 
as genuine and original Delco-Remy ignition parts. 

Par. 8. Respondents Bernard Hirsch and Lester Hirsch are co- 
partners doing business as General Wholesale Auto Supply, with their 
office and principal place of business at 1528-1530 North Pulaski Road, 
Chicago, Illinois. For the past several years they have been engaged 
in wholesaling automotive replacement parts, among which are ignition 
parts. They purchased counterfeit ignition parts from respondent 
Livingston Automotive Supply Company, Inc., which parts were in- 
voiced, branded, labeled and packaged as “Delco-Remy.” Respondents 
well knew that the ignition parts which they purchased from respond- 
ent Livingston Automotive Supply Company, Inc. were not genuine 
Delco-Remy ignition parts. Respondents resold such counterfeit 
Delco-Remy ignition parts in packages simulating original and genuine 
packages and branded and labeled as Delco- Reiiys 
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Par. 9. Respondent Seymour Gair is an individual doing business 
as Gair & Company, with his office and principal place of business at 
1430 West 18th Street, Chicago, Illinois. For the past several years 
he has been engaged in wholesaling automotive parts, including ig- 
nition parts. He acted as a sales representative for Alexander Leven- 
son in the sale and distribution of counterfeit Delco-Remy ignition 
parts and resold said counterfeit parts as genuine, well knowing that 
such ignition parts were, in fact, counterfeits. 

Par. 10. Respondent Scott Adams Company is a corporation, or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of Illinois, with its office and principal place of business 
at 1806 Michigan Avenue, Chicago, Illinois. 

Respondents Alvin Sampson, Mandel Rubin and Walter Jeschke 
are officers of said corporation and as such formulate and execute the 
policies and practices of said corporation. The addresses of said offi- 
cers is the same as that of the corporation. 

Respondent Scott Adams Company has for several years last past 
dealt with respondent Alexander Levenson. Respondent purchased 
counterfeit Delco-Remy ignition parts from said Alexander Levenson, 
well knowing that such ignition parts were, in fact, counterfeits. 

Respondents cooperated with the said Alexander Levenson and 
aided and abetted in the transportation and sale of said counterfeits 
to dealers and represented such Delco-Remy counterfeits to be orig- 
inal and genuine Delco-Remy ignition parts. 

Par. 11. Respondents Louis Feldman and Perry Feldman are co- 
partners doing business as L. Feldman and Company with their 
office and principal place of business at 2330 South Michigan Avenue, 
Chicago, Illinois. Said respondents sold ignition parts and coop- 
erated with Alexander Levenson and other respondents in the sale 
and transportation of counterfeit Delco-Remy ignition parts, well 
knowing that such parts were not genuine Delco-Remy parts. 

Par. 12. Respondent Bell Auto Supply Company is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the Commonwealth of Massachusetts, with its office and prin- 
cipal place of business at 1177 Tremont Street, Boston, Massachusetts. 

Respondent Tom Brown is an officer of said corporation and as 
such participated in the formulation and execution of the policies 
and practices of said corporation. His address is the same as that of 
the corporation. 

For several years last past corporate respondent Bell Auto Supply 
Company has been engaged in buying and selling automobile parts, 
among which are ignition parts. During the past several years said 
respondent has purchased ignition parts from respondent Graphited. 
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The said ignition parts were invoiced to this respondent as AL-18, 
DR-18, DR-28, FO-12, 18-R and 13-L. Said respondent well knew. 
that the replacement parts purchased from said respondent Graph- 
ited were not original Auto-Lite, Delco-Remy or Ford ignition parts, 
and were, in fact, counterfeits, but sold said counterfeits as originals. 

Par. 13. Respondent Harry A. Spatz is an individual doing business 
under his own name, with his office and principal place of business at 
40-42 South 9th Street, Reading, Pennsylvania. 

For several years last past he has operated as a wholesale and retail 
dealer of automobile parts, including ignition parts. During the 
past several years he has purchased large quantities of counterfeit ig- 
nition parts from respondent Martin O. Krupnick and others. These 
counterfeits were purchased both in bulk and in packages. The bulk 
counterfeit ignition parts were stamped genuine Delco-Remy. The 
counterfeit Auto-Lite ignition parts were stamped and packaged as 
genuine and original Auto-Lite parts. Respondent resold said parts 
to purchasers as original Auto-Lite and Delco-Remy ignition parts, 
well knowing that such parts so sold by him were, in fact, counter- 
feits and not original and genuine parts. The said respondent has 
aided and abetted other respondents in the transportation, sale and 
distribution of said counterfeit ignition parts. 

Par. 14. Respondent Berk’s Auto Ignition Company is a corpora- 
tion organized, existing and doing business under and by virtue of the 
laws of the State of Pennsylvania, with its office and principal place 
of business at 315 North 4th Street, Reading, Pennsylvania. It is en- 
gaged in the wholesale distribution of automobile accessories and sup- 
plies including ignition parts and points. It is an authorized direct 
dealer of original and genuine Auto-Lite and Delco-Remy ignition 
parts. Supplies of genuine and original Auto-Lite and Deleo-Remy 
ignition parts were available to it from direct sources. However, the 
said respondent purchased and sold counterfeit Auto-Lite ignition 
parts, well knowing them to be counterfeit and not original parts. 
Respondent aided and abetted other respondents in the transporta- 
tion, sale and distribution of counterfeit Auto-Lite ignition parts as 
genuine and original. 

Par. 15. Respondent Raymond Miller is an individual doing busi- 
ness as Missouri Manufacturers Sales Company, with his office and 
principal place of business at 2207 Myer Boulevard, Kansas City, 
Missouri. He is an itinerant dealer in automobile parts, including 
ignition parts. For several years last past said respondent has pur- 
chased large quantities of counterfeit ignition parts from respondent 
Charles DePerty, which counterfeits were packaged and branded as 
genuine Auto-Lite, Delco-Remy and Ford. This respondent sold 
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large quantities of such counterfeit ignition parts to dealers in dif- 
ferent parts of the United States, well knowing that said ignition 
parts were counterfeits. Respondent has aided and abetted respondent 
Charles DePerty and other respondents in the transportation, sale and 
distribution of counterfeit ignition parts branded as genuine Auto- 
Lite, Delco-Remy and Ford ignition parts. 

Par. 16. Respondent Israel A. Kosovitz is an individual residing at. 
6637 Brookside Boulevard, Kansas City, Missouri. Respondent has 
engaged in the sale and distribution of automobile parts including ig- 
nition parts. This respondent has, for several years last past, bought 
large quantities of counterfeit ignition parts from respondent Charles 
DePerty and respondent Raymond Miller, which ignition parts were 
counterfeits stamped and branded as genuine Auto-Lite, Delco-Remy 
and Ford ignition parts. Said respondent afterwards sold said parts 
as genuine Auto-Lite, Delco-Remy and Ford parts, well knowing 
them to be counterfeit and not original parts. Said respondent aided 
and abetted respondents Charles DePerty, Raymond Miller and other 
respondents in the transportation, sale and distribution of counter- 
feit ignition parts branded as genuine and original parts. 

Par. 17. Respondent General Accessories & Supply Company is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Missouri, with its office and prin- 
cipal place of business located at 1936 Franklin Street, St. Louis, 
Missouri. 

Respondents Ben Recht and Henry Lacks are officers of said cor- 
poration and as such officers they formulate and execute the policies 
and practices of said corporation. 

Respondent. General Accessories & Supply Company is a wholesale 
dealer in automobile accessories and supplies, including ignition parts. 
During the last several years said corporate respondent has pur- 
chased counterfeit Auto-Lite, Ford, and Delco-Remy ignition parts 
from respondent General Wholesale Auto Supply and afterwards 
resold said counterfeit ignition parts in various parts of the United 
States as original parts, well knowing them to be counterfeit and not 
original parts. Respondent aided and abetted other respondents in 
the sale and distribution of counterfeit ignition parts branded as 
genuine parts. 

Par. 18. Respondent Matt Millard is an individual doing business 
as Millard Supply Company, with his office and principal place of 
business located at 939-41 Minnesota Avenue, Kansas City, Kansas. 
He is now and for several years last past has been a dealer in auto- 
mobile accessories and supplies, including ignition parts. This re- 
spondent has purchased large quantities of counterfeit ignition parts 
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from respondent Israel A. Kosovitz and respondent Raymond Miller 
and others. The said counterfeits were designated on invoices as 
Ford and Chevrolet ignition parts, and were packaged and marked 
to indicate that the said ignition parts were genuine and original 
Ford and Delco-Remy ignition parts. Said respondent resold said 
counterfeit ignition parts in various parts of the United States in 
packages and containers marked as genuine and original parts. Said 
respondent knew that the said parts were, in fact, not genuine and 
original parts. Respondent has aided and abetted respondents 
Israel A. Kosovitz and Raymond Miller in the transportation, sale 
and distribution of counterfeit ignition parts branded as genuine and 
original parts. 

Par. 19. Respondent Mendenhall Motors is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of Missouri, with its office and principal place of business 
at 23rd and Washington Avenue, St. Louis, Missouri. Said respond- 
ent operates a Ford agency and has an exclusive franchise for the 
rebuilding of Ford motors. 

Respondent purchased counterfeit Ford ignition parts from re- 
spondent Raymond Miller, well knowing that such parts were not 
original and genuine Ford parts but were, in fact, counterfeits. It 
has aided and abetted the said respondent Raymond Miller in the 
transportation, sale and distribution of counterfeit Ford ignition 
parts. 

Par. 20. Respondents Maurice R. McGinnity and H. J. Spath are 
co-partners doing business as Auto Electric Service Company, with 
their office and principal place of business at 102 East Jacobs Street, 
Louisville, Kentucky. For the past several years they have been 
wholesale dealers in automobile parts and replacements, including 
ignition parts. 

Said respondents have purchased large quantities of counterfeit 
ignition parts from respondents Livingston Auto Supply Company, 
Inc., and Harry Friedman, which counterfeits were branded and pack- 
aged as genuine Auto-Lite, Delco-Remy and Ford ignition parts. 
Said respondents resold said counterfeits to purchasers located in 
various parts of the United States, knowing that they were counterfeit 
but representing them to be original and genuine Auto-Lite, Delco- 
Remy and Ford ignition parts. Respondents have aided and abetted 
other respondents in the transportation, sale and distribution of 
counterfeit ignition parts. 

Par. 21. Respondent Harry Friedman is an individual doing busi- 
ness as Penn Autoware Sales, with his office and principal place of 
business at 2427 80th Avenue, Philadelphia, Pennsylvania. 


TUNGSTEN CONTACT MFG. CO. ET AL. 1209 
1198 Complaint 


Said respondent bought ignition parts from Tungsten and Union 
and sold such parts as genuine Auto-Lite, Delco-Remy, and Ford 
parts, well knowing them to be counterfeit and not original and 
genuine parts. 

Respondent has aided and abetted other respondents in the trans- 
portation, sale and distribution of said counterfeit Delco-Remy, 
Auto-Lite and Ford ignition parts. 

Par. 22. Respondent Martin O. Krupnick is an individual residing 
at 5657 Melvern Avenue, Philadelphia, Pennsylvania. He is an 
itinerant dealer in automobile parts. For the past several years he 
has been engaged in buying and selling automotive supplies, including 
ignition parts. He bought counterfeit ignition parts stamped as 
Auto-Lite, Delco-Remy and Ford, well knowing that such ignition 
parts so purchased were counterfeits. He sold them to purchasers as 
original and genuine Auto-Lite, Delco-Remy and Ford parts, with 
the knowledge that such parts were, in fact, counterfeits. Said 
respondent has aided and abetted other respondents in the transporta- 
tion, sale and distribution of counterfeit ignition parts. 

Par. 28. Respondent Alfred Gliksman, Inc., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of New York, with its office and principal place of business 
at 53 West 72nd Street, New York, New York. 

Respondents Alfred Gliksman and Otilia Gliksman are officers of 
said corporation and, as such, formulate and execute the policies and 
practices of said corporation. Their address is the same as that of 
the corporation. 

For the past several years corporate respondent Alfred Gliksman, 
Inc., has been engaged in the business of buying and selling auto- 
mobile replacement parts, including ignition parts. 

“One of its sources of supply of ignition parts was respondent Graph- 
ited. It purchased from said respondent counterfeit ignition parts, 
branded, packaged and marked as genuine Auto-Lite, Delco-Remy and 
Ford ignition parts, well knowing that same were counterfeits and sold 
said parts to purchasers located in various parts of the United States 
and in Havana, Cuba, representing same to be genuine original replace- 
ment parts of Auto-Lite, Delco-Remy and Ford. Respondent aided 
and abetted other respondents in the transportation, sale and distribu- 
tion of counterfeit ignition parts. 

Par. 24. Respondent Irving Gilbert is an individual doing business 
as Acme Products Company, with his office and principal place of busi- 
ness at 357 West 53rd Street, New York, New York. He is now and 
for the past several years has been engaged in the business of whole- 
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saling automobile replacement parts, including ignition points and 
parts. 

Respondent bought ignition parts from respondent Graphited which 
parts were invoiced to him as Auto-Lite, Delco-Remy and Ford parts 
but which respondent knew were counterfeit parts. Respondent sold 
said parts as original and genuine Auto-Lite, Deleo-Remy and Ford 
parts. Respondent aided and abetted other respondents in the trans- 
portation, sale and distribution of counterfeit ignition parts. 

Par. 25. None of the respondents herein with the exception of Berk’s 
Auto Ignition Company and Mendenhall Motors were at the time of 
the transactions herein referred to authorized dealers in genuine Auto- 
Lite, Delco-Remy or Ford ignition points and parts; and all of the 
respondents herein were well aware of this fact. 

Par. 26. In the course and conduct of their businesses, respondents 
caused their said products, when sold, to be transported in commerce 
from their places of business located in various States as set forth here- 
inabove, to the purchasers thereof located in various other States and 
jurisdictions and at all times mentioned herein maintained a course of 
trade in said products in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. The volume of business of each re- 
spondent in said commerce is and has been substantial. 

Par. 27. In the course and conduct of their businesses, respondents 
have been at all times mentioned herein, in substantial competition 
with other corporations, individuals and firms engaged in the business 
of selling and distributing genuine and original automotive ignition 
parts and replacement parts which were not falsely represented as 
being genuine and original parts, in commerce among and between the 
various States of the United States. 

Par. 28. In their course of dealing in commerce in automotive igni- 
tion parts, respondents, as aforesaid, have placed in the hands of 
unscrupulous dealers the means or instrumentalities whereby the latter 
were enabled to employ deception regarding the source of origin of 
said products. . 

Par. 29. The use by the respondents of the false representations and 
practices hereinabove set forth in connection with the conduct of 
their businesses, as aforesaid, had the tendency and capacity to mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that the ignition points and parts 
sold by them were original and genuine parts and to induce a sub- 
stantial portion of the purchasing public to purchase substantial 
quantities of respondents’ counterfeit products in the mistaken belief 
that they were genuine and original ignition parts. As a direct re- 
sult of the practices of respondents, as aforesaid, substantial trade in 
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-commerce has been diverted to respondents from their said competi- 
tors and injury has been done to competition in commerce between and 
among the various States of the United States. 

Par. 80. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and-injury of the public and 
of the competitors of respondents, and constitute unfair methods of 
competition and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


OrpDERS AND DECISION OF THE COMMISSION 


Order denying appeals from initial decision of hearing examiner 
and decision of the Commission and order to file report of com- 
pliance, Docket 5835, March 26, 1953, follows: 

This matter came on to be heard by the Commission upon the ap- 
peal of respondent Harry Augen, an individual doing business as 
Graphited Lubricants Company, and the appeal of respondents Liv- 
ingston Automotive Supply Company, Inc., a corporation, and 
Charles E. Kerpen, individually and as an officer of said corpora- 
tion, from the initial decision of the hearing examiner herein, and 
upon briefs and oral argument of counsel in support of and in opposi- 
tion to said appeals. 

The complaint herein charges a number of respondents with un- 
fair methods of competition and unfair and deceptive acts and prac- 
tices in connection with the sale and distribution of ignition parts 
for automobiles. The hearing examiner in his initial decision found 
that the allegations of the complaint are sustained only as to the 
respondents who have appealed as aforesaid and one other respond- 
ent, who did not appeal from said decision. 

Respondent Harry Augen in his appeal and respondents Liv- 
ingston Automotive Supply Company, Inc., and Charles E. Kerpen 
in their appeal contend that the hearing examiner’s findings as to 
their acts and practices in connection with the sale and distribution 
of ignition contact points are not sustained by the evidence in the rec- 
ord. The Commission rejects these contentions. With respect to 
Harry Augen, there is testimony that he purchased ignition contact 
points which bore no trade-mark. He sold ignition contact points 
which were stamped with the trade-marks of well-known manufac- 
turers, and represented that such points were manufactured by or for 
-such well-known manufacturers. The points so stamped and so rep- 
resented were not manufactured by or for such well-known manu- 
facturers. With respect to respondents Livingston Automotive Sup- 
ply Company, Inc., and Charles E. Kerpen, there is testimony that 
Kerpen as controlling officer of the corporate respondent sold a quan- 
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tity of ignition contact points which the purchasers said were rep- 
resented as being points manufactured by or for well-known manu- 
facturers, but which were in fact counterfeit. There is also evidence 
that respondent Kerpen knew that such points were counterfeit. 
The Commission is of the opinion that the hearing examiner’s find- 
ings and conclusion as to these respondents are fully supported by 
and in accordance with the greater weight of the evidence in the rec- 
ord. 

The Commission having duly considered the said appeals, the 
briefs and oral argument of counsel, and the record herein, and being 
of the opinion that the appeals are without merit and that the hearing 
examiner’s initial decision is appropriate in all respects to dispose 
of this proceeding : 

It is ordered, That the said appeals from the hearing examiner’s 
initial decision be, and they hereby are, denied. 

lt is further ordered, That the initial decision of the hearing ex- 
aminer, a copy of which is attached hereto, shall, on the 26th day of 
March, 1953, become the decision of the Commission. 

It is further ordered, That the respondents Harry Augen, Living- 
ston Automotive Supply Company, Inc., Charles E. Kerpen, and 
Alexander Levenson shall, within sixty (60) days after service upon 
them of this order, file with the Commission a report in writing set- 
ting forth in detail the manner and form in which they have complied 
with the order to cease and desist. 

Commissioner Mason not participating. 


INITIAL DECISION BY ABNER E. LIPSCOMB, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 26, 1950, issued and 
subsequently served its complaint in the above-entitled proceeding 
upon each and every respondent named in the caption hereof, charg- 
ing them with the use of unfair or deceptive acts or practices in com- 
merce in violation of the provisions of said Act. After the issuance 
of said complaint and the filing of respondents’ answers thereto, hear- 
ings were held, at which testimony and other evidence in support of 
the allegations of the complaint were introduced before the above- 
named hearing examiner, theretofore duly designated by the Com- 
mission. Thereupon counsel supporting the complaint rested his case, 
and motions to dismiss the proceeding as to them were presented by 
the respondents hereinafter named, and others. 

The hearing examiner thereafter, on September 27, 1951, filed an 
initial decision dismissing the complaint herein, without prejudice, as 
to respondents Tungsten Contact Manufacturing Company and 
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Union Electrical Parts Company, Inc., corporations, and Orville C. 
Hollopeter, Jenny V. Hayes, and Saul H. Lippman, individually, and 
as officers of said corporations; Herman D. Stein and Myna S. Stein, 
individuals, doing business as Crown Automotive Manufacturing 
Company; Jack Weiss, an individual doing business as Bergen Auto 
Supply Company; Seymour Gair, an individual doing business as 
Gair & Company; Scott Adams Company, a corporation, and Alvin 
Sampson, Mandel Rubin, and Walter Jeschke, individually and as 
officers of said corporation; Louis Feldman and Perry Feldman, co- 
partners doing business as L. Feldman and Company; Bell Auto 
Supply Company, a corporation, and Tom Brown, individually and 
as an officer of said corporation; Israel A. Kosovitz, an individual; 
General Accessories & Supply Company, a corporation, and Ben 
Recht and Henry Lacks, individually and as officers of said corpora- 
tion; Mendenhall Motors, a corporation; Maurice R. McGinnity and 
H. J. Spath, co-partners doing business as Auto Electric Service 
Company; Alfred Gliksman, Inc., a corporation, and Alfred Gliks- 
man and Otilia Gliksman, individually and as officers of said 
corporation. 

On October 22, 1951, counsel supporting the complaint appealed 
to the Commission from such initial decision, and on February 14, 
1952, the Commission issued its order denying the appeal of counsel 
supporting the complaint and confirming the hearing examiner’s ini- 
tial decision of September 27, 1951. 

At the request of certain respondents, further hearings were held, 
and testimony and other evidence was presented in opposition to the 
allegations of the complaint and motions to dismiss were presented on 
behalf of certain respondents. On July 16, 1952, the last of the re- 
spondents to present testimony rested its case. 

Thereafter the proceeding regularly came on for final consideration 
by said hearing examiner on the complaint, answers thereto, testimony 
and other evidence, motions to dismiss and proposed findings as to the 
facts and conclusions presented by counsel, oral argument thereon 
not having been requested. The said hearing examiner, having duly 
considered the record herein, finds that this proceeding is in the 
interest of the public, and makes the following findings as to the facts, 
conclusions drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracraru 1. (a) Respondents Harry Augen and Lillian Augen 
are individuals doing business as Graphited Lubricants Company, 
with their office and principal place of business at 423 Broadway, 
Brooklyn, New York. Said business has been conducted by respondent 
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Harry Augen, who has directed and controlled the policies, acts and 
practices of the partnership known as Graphited Lubricants Company. 
He has been engaged in the business of buying, manufacturing and 
selling ignition parts for automobiles. 

(b) Respondent Lillian Augen, although owning an interest in 
the above-named partnership, has been engaged in the occupation of 
housewife, and has taken no part in the acts or practices of such 
partnership, nor in the control nor direction thereof. 

(c) Respondent Irwin Schneeberger is an individual who has been 
employed in a subordinate capacity by respondent Harry Augen, and 
has taken no part in controlling or directing the acts, practices or 
policy of the partnership known as Graphited Lubricants Company. 

(zd) All the contact ignition points purchased by Graphited Lubri- 
cants Company were purchased in bulk, and bore no stamp, label or 
trademark. Said respondent purchased such points from Tungsten 
Contact Manufacturing Company and from American Motor Prod- 
ucts, and made a few purchases of war surplus contact ignition points 
from one Sam Harris, most of which were sold to one customer, Alfred 
Gliksman, Inc. No purchases were made by Graphited Lubricants 
Company from the General Motors Corporation, The Electric Auto- 
Lite Company, the Ford Motor Company, or their authorized dealers. 

(e) Although Graphited Lubricants Company purchased no con- 
tact ignition points bearing the genuine trademarks of General 
Motors Corporation (Delco-Remy), The Electric Auto-Lite Company 
(A-L) or the Ford Motor Company (Ford), said respondent, during 
the years of 1949 and 1950, sold automotive ignition contact points 
to one Harry Friedman, Philadelphia, Pennsylvania, as genuine 
Delco-Remy, Auto-Lite and Ford points, with those trademarks 
appearing thereon. Furthermore, repondent Graphited Lubricants 
Company sold to one George Luxner, as genuine Auto-Lite and 
Delco-Remy parts, ignition contact points which were not, in fact, 
manufactured by or for The Electric Auto-Lite Company or the 
General Motors Corporation. 

(7) An unknown number of ignition contact points sold by respond- 
ent Harry Augen, controlling officer of respondent Graphited Lubri- 
cants Company, as genuine Delco-Remy, Auto-Lite and Ford points, 
and trademarked as such, were known to him to be counterfeit, in 
that he had purchased them un-trademarked from suppliers other than 
General Motors Corporation, The Electric Auto-Lite Company, the 
Ford Motor Company, or their authorized dealers, and, when selling 
such points, had represented them to be genuine Delco-Remy, Auto- 
Lite or Ford points. 
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Par. 2 (a) Respondent Livingston Automotive Supply Company, 
Inc., is a corporation organized, existing and doing business under and 
by virtue of the laws of the State of New York, with its office and prin- 
cipal place of business at 236 Livingston Street, Brooklyn, New York. 
Respondent Charles E. Kerpen, an individual, is the controlling offi- 
cer of said corporate respondent, and has formulated, directed and 
executed the policies, acts and practices thereof. se address is the 
same as that of the respondent corporation. 

(6) The record contains no evidence that respondent Sylvia Ker- 
pen, an individual, functioned as an officer of respondent. Livingston 
Automotive Supply Company, Inc., or engaged in any of the acts or 
practices alleged in the complaint. 

(c) Respondent Charles E. Kerpen, as controlling officer of cor- 
porate respondent Livingston Automotive Supply Company, Inc., 
purchased automotive contact ignition points from Berger Auto Sup- 
ply Company in 1949; from respondent Graphited Lubricants Com- 
pany in 1946-1949; and from W. W. Comins in 1950. The ignition 
points purchased from Berger Auto Supply Company and from W. 
W. Comins were purchased as genuine Delco-Remy contact points, 
whereas the points purchased from respondent Graphited Lubricants 
Company were not represented to respondent Charles E. Kerpen as 
genuine Delco-Remy points. Respondent Kerpen, however, sold a 
quantity of the points which he had purchased from respondent 
Graphited Lubricants Company to the Auto Electric Service Com- 
pany of Louisville, Kentucky, as genuine Delco-Remy, Auto-Lite 
and Ford ignition points. 

(d) Respondent Charles E. Kerpen admitted, in an extra-judicial 
statement made to a police officer of the State of New York, that he 
had been knowingly selling counterfeit contact ignition points. 

Par. 3. Respondent Charles DePerty, an individual, had been, prior 
to the issuance of the complaint herein, engaged in business under the 
name “DePerty’s Ford Parts,” with his office and principal place of 
business at 145 Glenwood Avenue, East Orange, New Jersey. He 
sold contact ignition points to a number of the respondents in this 
proceeding with the representation that they were genuine Ford con- 
tact ignition points. Although he bought some parts from Tungsten 
Contact Manufacturing Company, the sources of his entire supply of 
such points are not shown in the record. There is no reliable, proba- 
tive and substantial evidence in the record to support the allegations 
of the complaint that respondent Charles DePerty caused such points 
to be stamped and marked as original Auto-Lite, Delco-Remy and 
Ford ignition parts, or that he sold them as genuine, knowing that 
they were not genuine Auto-Lite, Delco-Remy and Ford parts. 
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Par. 4. (a) Respondent Alexander Levenson is an individual who, 
prior to the issuance of the complaint herein, did business under his 
own name as a wholesaler dealing in automotive parts, including 
ignition parts, with his principal office and place of business at 6722 
South Clyde Avenue, Chicago, Illinois. He purchased ignition parts 
designated as “Delco-Remy” from respondent Livingston Auto Sup- 
ply Company, Inc., of New York. 

(0) In 1950 respondent Levenson was visited by two men who 
informed him that some of the ignition points in his possession were 
counterfeit. Subsequently he made further purchases of ignition 
points from respondent Livingston Auto Supply Company, Inc., the 
same source from which he had purchased the counterfeit points. 

(c) Thereafter, on March 4, 1950, respondent Levenson was in- 
terviewed by Attorney Investigator Warner of the Federal Trade 
Commission’s staff, who, respondent Levenson admitted, convinced 
him that the points in his possession were counterfeit. Respondent 
Levenson kept these points in storage for three or four months, and 
then continued to sell them until he disposed of all that he had. 

Par. 5. Respondents Bernard Hirsch and Lester Hirsch are indi- 
viduals and co-partners doing business as General Wholesale Auto 
Supply, with their office and principal place of business at 1528-1530 
North Pulaski Road, Chicago, Illinois. Prior to the issuance of the 
complaint herein they were engaged in the business of buying and 
selling at wholesale automotive replacement parts, including ignition 
parts. They purchased ignition parts from respondent Livingston 
Automotive Supply Company, Inc., which parts were invoiced and 
branded as Delco-Remy; and resold such parts to various purchasers. 
Although respondents Hirsch purchased ignition points from re- 
spondent Livingston Automotive Supply Company, Inc., who did 
engage in the sale of counterfeit parts, there is no substantial, relia- 
ble and probative evidence in the record to show that the particular 
ignition points sold to respondents Hirsch were in fact genuine or 
counterfeit, or, if they were counterfeit, that respondents Hirsch 
had knowledge thereof. 

Par. 6. Respondent Harry A. Spatz is an individual doing busi- 
ness under his own name, with his office and principal place of busi-. 
ness at 40-42 South 9th Street, Reading, Pennsylvania. For several 
years prior to the issuance of the complaint herein he has operated 
a wholesale and retail business in the buying and selling of automo- 
tive parts, including ignition parts. He purchased contact ignition 
points from respondent Martin O. Krupnick and others, including 
authorized Deleo-Remy dealers. There is no substantial, reliable and 
probative evidence in the record to show that this respondent did’ 
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other than buy contact ignition points as genuine Delco-Remy points, 
and resell them as such. 

Par. 7. Respondent Berks’ Auto Ignition Company is a corporation 
organized, existing and doing business under and by virtue 
of the laws of the State of Pennsylvania, with its office and principal 
place of business at 315 North 4th Street, Reading, Pennsylvania. 
This respondent is engaged in the wholesale distribution of auto- 
motive accessories and supplies, including ignition parts and points, 
and is an authorized direct dealer of original and genuine Auto-Lite 

‘and Delco-Remy ignition parts. Prior to the issuance of the com- 
plaint herein, respondent Berk’s Auto Ignition Company purchased 
certain ignition parts as war surplus from a source other than its 
usual source of supply. Thereafter it was informed that such parts 
were not genuine. Respondent Berk’s Auto Ignition Company there- 
after made no further purchases of such parts. There is no substan- 
tial, reliable and probative evidence in the record to show that 
respondent Berk’s Auto Ignition Company knowingly bought or sold 
counterfeit parts. 

Par. 8. Respondent Raymond Miller is an individual who, prior 
to the issuance of the complaint herein, was engaged in the business 
of buying and selling automotive parts, including ignition parts, 
with his office and principal place of busines at 2207 Myer Boulevard, 
Kansas City, Missouri. From approximately 1945 to 1949, respond- 
ent Raymond Miller repeatedly purchased contact ignition parts from 
respondent Charles DePerty, which parts were branded as genuine 
Auto-Lite, Delco-Remy and Ford parts. Respondent Miller resold 
such parts as genuine parts until he was informed, by a representa- 
tive of the General Motors Corporation, that they were not genuine, 
but were in fact counterfeit. Thereupon he discontinued selling them 
and threw the remainder of his stock of such parts into the Missouri 
River. There is no substantial, reliable and probative evidence in 
the record to support the allegation of the complaint that respondent 
Raymond Miller knowingly purchased, or that he knowingly sold, 
counterfeit parts. 

Par. 9. Respondent Matt Millard is an individual doing business 
as a partner in the firm of Millard Supply Company, with his office 
and principal place of business at 939 Minnesota Avenue, Kansas City, 
Kansas. Prior to the issuance of the complaint herein he was 
engaged in the wholesale distribution of automotive parts, including 
ignition contact points. In the course of such business respondent 
Matt Millard, on behalf of Millard Supply Company, purchased small 
quantities of ignition contact parts from respondents Israel A. Koso- 
vitz and Raymond Miller, who represented to him, at the time of such 
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purchase, that such parts were genuine, and he resold them as such.., 
There is no substantial, reliable and probative evidence in the record, 
to support the allegation of the complaint that respondent Matt 
Millard bought or sold contact ignition parts with the knowledge, 
that they were counterfeit. 

Par. 10. Respondent Harry Friedman is an individual doing busi- 
ness as Penn Autoware Sales, with his office and principal place of 
business at 2427 80th Avenue, Philadelphia, Pennsylvania. In 1949- 
and 1950 he purchased contact ignition points from respondent 
Graphited Lubricants Company, which were stamped as genuine Delco- 
Remy points, and which respondent Harry Friedman resold to 
respondent Martin Krupnick as genuine Delco-Remy points. There 
is no substantial, reliable and probative evidence in the record to 
support the allegation of the complaint that respondent Harry Fried- 
man bought or sold counterfeit ignition parts, knowing them to be 
counterfeit. 

Par. 11. Respondent Martin O. Krupnick is an individual residing 
at 5657 Melvern Avenue, Philadelphia, Pennsylvania. Prior to the 
issuance of the complaint herein, respondent Krupnick was engaged 
in the business of buying and selling automotive supplies, including 
ignition parts. He purchased ignition parts from respondent Harry 
Friedman,-which parts were marked as genuine Delco-Remy, and rep- 
resented to him as such at the time of purchase. Thereafter respond- 
ent Krupnick resold such ignition parts, as genuine Delco-Remy parts, 
to respondent Harry Spatz and others. There is no substantial, re- 
liable and probative evidence in the record to support the allegation 
of the complaint that respondent Krupnick bought or sold counter- 
feit ignition parts, knowing them to be counterfeit. 

Par. 12. There is no evidence in the record to sustain the allega- 
tions of the complaint with respect to respondent Irving Gilbert. 

Par. 13. In the course and conduct of their businesses, respond- 
ents caused their said products, when sold, to be transported in com- 
merce from their places of business located in various states, as here- 
inabove found, to the purchasers thereof located in various other 
states, and at all times mentioned herein maintained a course of trade 
in said products in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 14. In the course and conduct of their businesses, respond- 
ents have been, at all times mentioned herein, in substantial competi- 
tion with other corporations, individuals and firms engaged in the 
business of selling and distributing genuine and original automotive 
ignition parts and replacement parts which were not falsely repre- 
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sented as being genuine and original parts, in commerce among and 
between the various states of the United States. 

Par. 15. In their course of dealing in commerce in automotive 
ignition parts, respondents Harry Augen, an individual doing busi- 
ness as Graphited Lubricants Company; Livingston Automotive Sup- 
ply Company, Inc., a corporation; Charles E. Kerpen, an individual 
and the controlling officer of Livingston Automotive Supply Com- 
pany, Inc.; and Alexander Levenson, an individual, as herein found, 
have placed in the hands of dealers means and instrumentalities of 
deception regarding the source of origin of said products. 

Par. 16. The use by the respondents Harry Augen, Livingston 
Automotive Supply Company, Inc., Charles E. Kerpen and Alexan- 
der Levenson of the false representations and practices hereinabove 
found in connection with the conduct of their businesses has had the 
tendency and capacity to mislead and deceive a substantial number of 
the purchasing public into the erroneous and mistaken belief that the 
ignition points and parts sold by such respondents were manufactured 
by or for the General Motors Corporation, The Electric Auto-Lite 
Company or the Ford Motor Company, and to induce a substantial 
number of the purchasing public to purchase substantial quantities 
of such products in the mistaken belief that they were the genuine 
product of one of the said manufacturers of ignition parts. As a 
direct result of such practices, as herein found, substantial trade in 
commerce has been diverted to the four above-named respondents 
from their competitors, and injury has been done to competition in 
commerce between and among the various states of the United States. 


CONCLUSIONS 


The aforesaid acts and practices of respondents Harry Augen, 
Livingston Automotive Supply Company, Inc., Charles E. Kerpen 
and Alexander Levenson are all to the prejudice and injury of the 
public and of respondents’ competitors, and constitute unfair methods 
of competition and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 

Since the record herein has been found to contain no substantial, 
reliable and probative evidence to sustain the allegations of the com- 
plaint with respect to respondents Lillian Augen, Irwin Schneeberger, 
Sylvia Kerpen, Charles DePerty, Bernard Hirsch, Lester Hirsch, 
Harry A. Spatz, Berk’s Auto Ignition Company, Raymond Miller, 
Matt Millard, Harry Friedman, Martin O. Krupnick and Irving 
Gilbert, the complaint as to them should be dismissed. 
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It is ordered, That respondents Harry Augen, an individual doing 
business as Graphited Lubricants Company; Livingston Automotive 
Supply Company, Inc., a corporation, and Charles E. Kerpen, indi- 
vidually and as an officer of said corporation; Alexander Levenson, 
an individual ; and their officers, representatives, agents and employees, 
directly or through any corporate or other device in connection with 
the sale and distribution of automotive ignition parts in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from : 

1. Offering for sale, selling or delivering to others for sale to the 
public any automotive ignition contact points or parts thereof which 
are marked with the trademark of or packaged in containers simu- 
lating those used by the General Motors Corporation, The Electric 
Auto-Lite Company, or the Ford Motor Company, when such igni- 
tion contact points or parts thereof have not been made by or for the 
said General Motors Corporation, The Electric Auto-Lite Company, 
or Ford Motor Company ; 

2. Representing, directly or by implication, that automotive igni- 
tion contact points or parts thereof, not made by or for the General 
Motors Corporation, The Electric Auto-Lite Company, or the Ford 
Motor Company, were made by or for such manufacturers; 

3. Aiding and abetting any corporation, individual, or firm in the 
transportation, sale and distribution of counterfeit automotive igni- 
tion contact points or parts thereof. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed with respect to respondents Lillian Augen, Irwin 
Schneeberger, Sylvia Kerpen, and Charles DePerty, individuals; 
Bernard Hirsch and Lester Hirsch, individuals and co-partners doing 
business as General Wholesale Auto Supply; Harry A. Spatz, an 
individual; Berk’s Auto Ignition Company, a corporation; Raymond 
Miller, an individual; Matt Millard, an individual doing business as 
a partner in the firm of Millard Supply Company; Harry Friedman, 
an individual doing business as Penn Autoware Sales; and Martin O. 
Krupnick and Irving Gilbert, individuals. 
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JULES LIVINGSTON TRADING AS MARYLAND DISTRIB- 
UTORS AND MARYLAND DISTRIBUTING COMPANY 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEP. 26, 1914 


Docket 6065. Complaint, Nov. 25, 1952—Decision, Mar. 26, 1953 


Where an individual engaged in conducting a mail-order business in watches, 
in competition with others engaged in the interstate sale of such products 
who truthfully described and advertised the same; in advertising his said 
watches in various periodicals— 

(a) Represented through such statements as ‘Practically wholesale—Direct to 
user’, “ x x x Factory Surplus, Originally $71.95 while stock lasts now 
only $24.95 x x x’, and other similar statements including words “Factory 
Surplus Sacrifice’, that said watches had been purchased by him from 
factory surplus stocks and were offered at prices lower than those at which 
such watches were ordinarily sold; and that $71.95, $59.00, and $71.50 were 
the customary retail prices, respectively, for the watches concerned; 

The facts being he did not purchase said watches from factory surplus stocks; 
the prices at which they were offered for sale were greatly in excess of 
wholesale prices; the figures mentioned above as customary retail prices 
were greatly in excess of retail prices; and no saving resulted for the 
purchaser who bought his watches ; 

(0) Falsely represented through his said advertisement that the watch desig- 
nated as ‘17 Jewel Chronograph” contained a movement of the finest quality ; 
that the ‘17 Jewel Self-Winding” watch was waterproof and nonmagnetic; 
and that the “17 Jewel Chronograph” watch contained the Incablock Shock 
Resistant Feature and was shock resistant ; 

(c). Represented through the use of such statements in his periodical advertising 
as ‘Free. Handsome Expansion Band Included with your order.” that an 
expansion wrist band was given without cost, free, or as an unconditional 

_gift to purchasers of a wrist watch; when in fact it was only furnished 
in connection with the purchase of a wrist-watch from him, and the price 
was included in that of the watch; and 

(d) Represented that said watches were guaranteed, through deceptive and 
misleading use of the statement “Lifetime Written Guarantee’, without 
setting forth the terms and conditions of said guarantee; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that said 
representations were true, and thereby into the purchase of substantial 
quantities of said watches: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 
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Before Mr. James A. Purcell, hearing examiner. 
Mr. Frederick McManus for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Jules Livingston, 
an individual trading as Maryland Distributors and as Maryland Dis- 
tributing Company, hereinafter referred to as respondent, has violated 
the provisions of said Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrary 1. Respondent Jules Livingston is an individual trad- 
ing as Maryland Distributors and as Maryland Distributing Com- 
pany, by which names the said individual is known and under which 
his business is conducted at his principal place of business located at 
501 East Baltimore Street, Baltimore, Maryland. Respondent is now, 
and has been for more than three years last past, engaged in the sale 
and distribution of watches. 

Par. 2. In the course and conduct of his aforesaid business, re- 
spondent now causes, and for more than three years last past has 
caused, said watches, when sold by him to be transported from his 
place of business located in the State of Maryland to purchasers 
thereof located in other States of the United States and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a substantial course of trade in commerce in 
said watches between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. Respondent, at all times mentioned herein, has been in sub- 
stantial competition in commerce with corporations and with other 
persons, firms and partnerships engaged in the sale of watches. 

Par. 4. In the course and conduct of his aforesaid business, and 
for the purpose of inducing the sale of his said watches in commerce, 
respondent has made numerous statements and representations with 
respect to said watches in advertisements inserted in various maga- 
zines and periodicals. Among and typical, but not all inclusive, of 
said statements and representations are the following: 

Practically wholesale—Direct to user 
17 Jewel Self Winding 
Factory Surplus 


Originally $71.95 while stock lasts 


now only $24.95 
* % * 
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‘Waterproof * * Nonmagnetic 
* * * 


17 Jewel Shock Protected—Water Resist 
Factory Surplus Sacrifice 
Originally $59.00 
Our Price Now Only $16.95 

Nonmagnetic * * 


17 Jewel Chronograph 
Factory Surplus 
' Originally $71.50 
Our Price $21.95 plus $2.20 tax 
Precision 4 in 1 time piece 
Incablock shock resistant feature * * 
This is one of the finest 17 jewel 
movements in the World 
. Par. 5. Through the use of the statements appearing in the afore- 
said advertisements and others similar thereto, but not specifically set 
out herein, respondent represented, directly or by implication, that 
said watches had been purchased by him from factory surplus stocks 
and were offered for sale at prices lower than those at which such 
watches were sold in the ordinary and usual course of business; that 
$71.95, $59.00 and $71.50 were the customary and usual retail prices, 
respectively, for said watches; that all of said watches were 17 jewel 
watches with the jewels located in accordance with established horo- 
logical practice for 17 jewel watches; that the watch designated as 
“17 Jewel Chronograph” contained a movement of the finest quality ; 
that the “17 Jewel Self-Winding” watch was waterproof and non- 
magnetic; that the “17 Jewel Chronograph” watch contained the In- 
cablock Shock Resistant Feature and was shock resistant. 

Par. 6. The aforesaid statements and representations were false, 
misleading and deceptive. In truth and in fact, respondent did not 
purchase said watches from factory surplus stocks and the prices at 
which they were offered for sale were greatly in excess of wholesale 
prices. The prices $71.95, $59.00 and $71.50 were not the customary 
or usual retail prices for said watches at the time they were offered for 
sale by respondent but were greatly in excess of such prices and were 
not less than.the usual retail prices for said watches. No savings re- 
sulted to a purchaser buying these watches. While said watches con- 
tained 17 jewels, the jewels were not located in accordance with estab- 
lished horological practice for 17 jewel watches. The movement in 
the “17 Jewel Chronograph” was not of the finest quality. The 17 
“Jewel Self-Winding” watch was not waterproof or nonmagnetic. 
The “17 Jewel Shock Protected” watch was not nonmagnetic or wa- 
ter resistant. The “17 Jewel Chronograph” watch did not contain 
the “Incablock Shock Resistant Feature” and was not shock resistant. 
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Par. 7. Respondent also, for the purpose of inducing the purchase 
of wrist watches, made the following representation, and representa- 
tions of similar import, in advertisements for said watches inserted 
in periodicals: 

Free. Handsome Expansion Band Included with your order. 


By means of the above statement, respondent represented that an 
expansion wrist band was given without cost, free or as an uncondi- 
tional gift to purchasers of a wrist watch. Said representation was 
misleading and deceptive. In truth and in fact, an expansion wrist 
band was not given without cost, free or as an unconditional gift 
but was only furnished in connection with the purchase of a wrist 
watch from respondent and its price was included in the price of the 
wrist watch, 

Par. 8, Respondent, in his advertising of some of his watches, 
makes use of the statement “Lifetime Written Guarantee.” The use 
of such statement without setting forth the terms and conditions of 
the guarantee and the manner in which the guarantor would perform 
thereunder is confusing to the public and constitutes an unfair and 
deceptive practice. 

Par. 9. The use by respondent of the foregoing statements and 
representations has had the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the errone- 
ous and mistaken belief that said statements and representations were 
true and into the purchase of substantial quantities of said watches 
because of such erroneous and mistaken belief. 

Par. 10. The aforesaid acts and practices, as herein alleged, are 
all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


CONSENT SETTLEMENT ! 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 25th, 1952, issued and 
subsequently served its complaint on the respondent named in the 
caption hereof, charging him with the use of unfair methods of com- 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows : 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on March 26, 19538, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 

‘Commissioners Mason and Carretta noting their objection only to the inhibition relating 
to the use of the word “free.” 
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petition and unfair and deceptive acts and practices in violation of 
the provisions of said Act. 

The respondent, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purposes of this proceeding, and 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of answer to said complaint, 
hereby : 

1. Admits all the jurisdictional allegations set forth in the 
complaint. 

2. Consents that the Commission may enter the matters herein- 
after set forth as its findings of facts, conclusion, and order to cease 
and desist. It is understood that the respondent, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion and 
order to cease and desist, specifically refrains from admitting or deny- 
ing that he has engaged in any of the acts and practices stated therein 
to be in violation of law, and other than the jurisdictional findings, 
specifically refrains from admitting or denying any of the other said 
findings of fact. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission has reason to believe were unlawful, 
the conclusion based thereon and the order to cease and desist, all of 
which the respondent consents may be entered herein in final 
disposition of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Jules Livingston is an individual trad- 
ing as Maryland Distributors and as Maryland Distributing Company, 
by which names the said individual is known and under which his 
business is conducted at his principal place of business located at 501 
East Baltimore Street, Baltimore, Maryland. 

Par. 2. Respondent is now and for several years last past has been 
engaged in the sale and distribution of watches. Respondent does a 
substantial volume of business in said watches and causes and has 
caused such watches when sold to be transported from his place of 
business in. Baltimore, Maryland to purchasers thereof located in 
other States of the United States and in the District of Columbia. 
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Par. 3. In the course and conduct of his business as aforesaid, 
respondent is now and has been in substantial competition with cor- 
porations, firms and parties likewise engaged in the sale of watches 
in commerce between and among the various States of the United 
States and in the District of Columbia, who truthfully describe and 
advertise their respective products. 

Par. 4. The advertising of respondent consists of advertisements 
published in various magazines and periodicals and respondent’s busi- 
ness is conducted as a mail order business. Al orders are received 
through and shipments are made to customers bye means of and 
through the United States mails. 

Par. 5. In the course and conduct of his business, and for the pur- 
pose of inducing the sale of his said watches in commerce, respondent 
has made numerous statements and representations with respect to 
said watches in advertisements inserted in various magazines and 
periodicals among and typical of which, but not all inclusive, are the 
following: 

Practically wholesale—Direct to user 
17 Jewel Self Winding 
Factory Surplus 


Originally $71.95 while stock lasts 


now only $24.95 
aR 


Waterproof * * Nonmagnetic 
He 


17 Jewel Shock Protected—-Water Resist 
Factory Surplus Sacrifice 
‘Originally $59.00 
Our Price Now Only $16.95 
Nonmagnetie * * 

17 Jewel Chronograph 
Factory Surplus 
Originally $71.50 
Our Price $21.95 plus $2.20 tax 
Precision 4 in 1 time piece 
Incablock shock resistant feature** 
This is one of the finest 17 jewel 
movements in the World 


Par. 6. Through the use of the statements appearing in the afore- 
said advertisements and others similar thereto, but not specifically: 
set out herein, respondent represented, directly or by implication,, 
that said watches had been purchased by him from factory surplus 
stocks and were offered for sale at prices lower than those at. 
which such watches were sold in the ordinary and usual course of 
business ; that $71.95, $59.00 and $71.50 were the customary and usual 
retail prices, respectively, for said watches; that the watch designated. 
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as “17 Jewel Chronograph” contained a movement of the finest qual- 
ity; that the “17 Jewel Self-Winding” watch was waterproof and 
nonmagnetic; that the “17 Jewel Chronograph” watch contained the 
Incablock Shock Resistant Feature and was shock resistant. 

Par. 7. The aforesaid statements and representations were false, 
misleading and deceptive. In truth and in fact, respondent did not 
purchase said watches from factory surplus stocks and the prices 
at which they were offered for sale were greatly in excess of whole- 
sale prices. The prices $71.95, $59.00 and $71.50 were not the custom- 
ary or usual retail prices for said watches at the time they were 
offered for sale by respondent but were greatly in excess of such 
prices and were not less than the usual retail prices for said watches. 
No savings resulted to a purchaser buying these watches. The move- 
ment in the “17 Jewel Chronograph” was not of the finest quality. 
The “17 Jewel Self-Winding” watch was not waterproof or non- 
magnetic. The “17 Jewel Shock Protected” watch was not nonmag- 
netic or water resistant. The “17 Jewel Chronograph” watch did not 
contain the “Incablock Shock Resistant Feature” and was not shock 
resistant. 

Par. 8. Respondent also, for the purpose of inducing the purchase 
of wrist watches, made the following representation and representa- 
tions of similar import, in advertisements for said watches inserted 
in periodicals: 

Free. Handsome Expansion Band Included with your order 


By means of the above statement, respondent represented that an 
expansion wrist band was given without cost, free or as an uncondi- 
tional gift to purchasers of a wrist watch. Said representation was 
misleading and deceptive. In truth and in fact, an expansion wrist 
band was not given without cost, free or as an unconditional gift but 
was only furnished in connection with the purchase of a wrist watch 
from respondent and its price was included in the price of the wrist 
watch. 

Par. 9. Respondent, in his advertising of some of his watches, 
makes use of the statement “Lifetime Written Guarantee.” The use 
of such statement without setting forth the terms and conditions of 
the guarantee and the manner in which the guarantor would perform 
thereunder is confusing to the public and constitutes an unfair and 
deceptive practice. 

Par. 10. The use by respondent of the foregoing statements and 
representations has had the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that said statements and representa- 
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tions were true and into the purchase of substantial quantities of said 
watches because of such erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices, as herein found, are all to the prej- 
udice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That respondent Jules Livingston, trading as Mary- 
land Distributors and as Maryland Distributing Company, or trading 
under any other name, his agents, representatives and employees, in 
connection with the offering for sale, sale and distribution of watches 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Representing, directly or by implication: 

(a) That the circumstances under which respondent’s watches are 
acquired are other than what they are in fact. 

(0) That any quoted price is less than that at which such watches 
are sold in the ordinary and usual course of business, contrary to the 
fact. 

(c) That the movement in the “17 Jewel Chronograph” watch is of 
the finest quality. 

(d) That the “17 Jewel Chronograph” watch is shock resistant and 
contains the Incablock feature. 

(e) That the “17 Jewel Self Winding” watch is either waterproof 
or nonmagnetic. . 

(f) That the “17 Jewel Shock Protected” watch is nonmagnetic or 
water resistant. 

2. Using the word “free” or any other word or words of similar im- 
port, to designate, describe or refer to merchandise which is not in 
truth and in fact a gift or gratuity, or is not given to the recipient 
thereof without requiring the purchase of other merchandise, or which 
is not given without requiring the performance of some service, inuring 
directly or indirectly to the benefit of the respondent. 

3. Representing, directly or by implication, that the watches sold by 
respondent are guaranteed unless and until the nature and extent of 
the “guarantee” and manner in which the guarantor will perform are 
clearly ind conspicuously disclosed. 

It is further ordered, That respondent shall, within sixty (60) days 
after service upon him of this order, file with the Commission a report 
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in writing setting forth in detail the manner and form in which he has 
complied with this order. 
By /S/ Juss Livineston, 


Jules Livingston, 
Respondent. 
Date 
The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and entered of record on this 26th day of March 
1953. 
Commissioners Mason and Carretta noting their objection only to 
the inhibition relating to the use of the word “free.” 


260133-—55——81 
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In THE Marrer oF 


BOSTWICK LABORATORIES, INC. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS, APPROVED SEPT. 26, 1914 


Docket 5785. Complaint, June 26, 1950—Decision, Mar. 30, 1958 


Where a corporation engaged in the interstate sale and distribution of four 
insecticides designated “Hep Aerosol Insect Killer”, “Bostwick Super- 
Aerosol Insect Killer’, ‘“Bostwick Safe-lex Insect Killer”, and ‘Bostwick 
Moth Proofer’, in competition with other concerns similarly engaged; in 
advertising its said products through circulars and fliers, and counter display 
ecards and advertising mats distributed to its wholesale distributors, who 
in turn distributed some of them to retailers for their use— 

(a) Represented that its said “Hep” and “Super-Aerosol” products were safe 
and would not cause injury to humans, birds, fish, and pets, and, in the case 
of the latter, to plants; 

The facts being that indiscriminate use of said prenarations, by virtue of the 
percentages of DDT and petroleum distillate therein contained, might cause 
damage to the health of those exposed to the spray; and that they were 
safe only when used as directed on the label ; 

(b) Represented that said ‘“Super-Aerosol”’ and said ‘Safe-lex’” preparations 
would kill or destroy all crawling insects in the treated premises; the facts 
being that an average kill would be about eighty percent and thus repeated 
applications were necessary from time to time; 

(c) Represented that said ‘Super-Aerosol” killed insects more quickly than 
other insecticides; the facts being its relative killing time was not much 
different from that of many other of the common aerosols nor from that 
of a wide variety of commercial insecticides ; 

(d) Represented that its said ‘“Safe-lex”’, because of its methoxychlor content, 
killed practically every household insect twice as fast as DDT preparations 
and that it was safer for use under all circumstances than all other 
insecticides ; 

The facts being a housewife would not observe any difference between killing 
time of such an insecticide based on methoxychlor and one containing DDT, 
and other insecticides are as safe to use; 

(e) Represented that its said “Safe-lex’” would not stain materials which it 
contacted; the facts being that it would do so if held too close to surfaces 
being treated but not if directions for use on the label were observed ; 

(f) Represented that its said “Moth Proofer” was effective in protecting gar- 
ments for a year and was the only preparation on the market which 
mothproofed ; 

The facts being that dry-cleaning or laundering reduced the effectiveness of a 
preceding treatment, the treated articles would be effectively mothproofed 
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for the aforesaid or any other period only if not dry-cleaned or laundered 
during said period, and there are other preparations, including those ap- 
plied by dipping and washing, which are as effective in mothproofing ; 

(g) Represented that methoxychlor was more effective than DDT for killing 
insects, that the latter product has been barred for use near children and 
pets, that the Department of Agriculture had recommended that methoxy- 
chlor be substituted for DDT to control insect pests, and that the former 
killed more than the latter ; 

The facts being that the only restriction by said Department was one outlawing 
its use on dairy animals and in dairy barns to keep milk pure; the only 
recommendation of said Department in the matter was for the substitution 
of methoxychlor for DDT for the control of flies in dairy barns and on 
dairy animals; as respects the relative effectiveness of the two, in general 
methoxychlor was effective against a much smaller range of insects than 
DDT; and 

(h) Placed in the hands of distributors and dealers a means and instrumentality 
whereby the public might be misled as to the properties and value of its said 
insecticides through furnishing circulars, fliers, advertising mats, and 
display cards containing such representations ; 

With tendency and capacity to mislead and deceive purchasers and prospective 
purchasers of respondent’s said insecticides into the erroneous belief that 
such representations were true, whereby trade was unfairly diverted to 
it from its competitors who did not misrepresent their insecticides, thereby 
causing substantial injury to competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and respondent’s competitors, 
and constituted unfair methods of competition in commerce and unfair and 
deceptive acts and practices therein. 


While it did not appear that the cautions and directions for use on the labels 
of the containers of respondent’s various products were inadequate; and 
the failure of respondent’s advertising to repeat certain cautions and di- 
rections with respect to some of its claims, and to refer to them in respect 
of other claims, left the advertising exaggerated, misleading and deceptive 
in most instances, and simply false in a few, and while the cessation of 
the latter and the qualification of the former by respondent, prior to the 
issuance of the complaint, was persuasive evidence of respondent’s cog- 
nizance of the tendency of such representations to mislead and deceive 
and might to some extent indicate the lack of intention to do so: intent 
is immaterial in such a proceeding and constitutes no defense, as is also true 
in the case of voluntary cessation or modification. 


As respects certain other charges in the complaint, there was no evidence 
that respondent had represented that its “Safe-lex” would not discolor, 
except in connection with the caution “when used as directed” or that 
the directions for use on the container label were not ample, truthful, and 
sufficient : representations that its said ‘Hep’, “Super-Aerosol’, and “Safe- 
lex” preparations would kill all flying insects on the premises were true 
for all practical purposes, and there was no substantial or satisfactory 
evidence that its ““Safe-lex” was injurious or not safe. 
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Before Mr. Frank Hier, hearing examiner. 
Mr. George M. Martin for the Commission. 
Cohen & Schine, of Bridgeport, Conn., for respondent. 


ComPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Bostwick Labora- 
tories, Inc., a corporation, hereinafter referred to as respondent, has 
violated the provisions of said Act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracraru 1. Respondent Bostwick Laboratories, Inc., is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Connecticut with its office and principal 
place of business located at 706 Bostwick Avenue, Bridgeport 5, 
Connecticut. 

Par. 2. Respondent Bostwick Laboratories, Inc., is now and for 
several years last past has been engaged in the sale and distribution 
of four preparations designated as “Hep Aerosol Insect Killer,” 
“Bostwick Super-Aerosol Insect Killer,” “Bostwick Safe-lex Insect 
Killer” and “Bostwick Moth Proofer,” all of which are advertised 
and represented as insecticides. 

(1) The formula for Hep Aerosol Insect Killer and directions for 
use are as follows: 


Active Ingredients 


Percent 

By GINA So ee nc Fe 0.200 

DDT (Dichlorodiphenyltrichloroethane)_—_________»_»______ 2.000 
Sesame Oil Extractives: 

ES LSYS FeV ang pa ae ae an AE a eS Lee Pa fa 166 

Otero tractive se cae ee ee .834 

Petroleum Distille te ee ee ee 11.800 


Propellant’ ies eS BEs 22 ek et ean Se ee ee eee ee 85.000 
Directions for Use: | 


INSTRUCTIONS 
FOLLOW CAREFULLY 


GENERAL 


‘To release mist, lift off protective cap, then press rubber-like button, holding 
‘container upright and away from you. Do not turn upside down. When using 
‘indoors, close doors and windows; open after 15 minutes. 
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FLYING INSECTS 


FLIES, MOSQUITOES, FLYING MOTHS, GNATS, SAND FLIES: Spray 

toward center of room with circular motion. For average room (10x10x10 

feet) spray 5 or 6 seconds. 

HORNETS, WASPS, LARGE FLYING INSECTS: Spray 12 seconds in average 

room. 
CRAWLING INSECTS 


ROACHES, WATERBUGS, SILVERFISH, FLEAS: Direct mist into cracks, 
crevices, and recesses behind cabinets, sink, stove, dark hiding places. Spray 
45 to 60 seconds for average size room, Repeat when necessary. 

BEDBUGS: Take bed apart, direct mist into tufts, folds, along seams. Spray 
bed frame and springs. Repeat as necessary. 

ANTS: Spray ants and ant trails. When possible, envelope ants in mist. 


CAUTION 


1. Don’t spray directly on skin or animals. In case of accidental contact, wash 
with soap and water. 

2. Protect birds, fish and pets in rooms being sprayed. Remove from room or 
place protective covering over them. 

38. Avoid contamination of food stuffs and cooking utensils. 

. To avoid possible staining, hold dispenser three feet away from object. 

5. Avoid excessive inhalation. 


(2) The formula for Bostwick Super-Aerosol Insect Killer and 
directions for use are as follows: 


a 


Active Ingredients 


Percent 

Methoxyehiors (Leehnicall) 22 22 se ae ee 1.000 
DDT (Dichlorodiphenyltrichlorethane)___________________ 1.000 
Vets Ste See wreak ee oes ee ee eel SIN SP Re ee ee, .200 

Sesame Oil Extractives: 

SeSana inet ee ee OR ee ee we .166 

Otherel xtra ctives 2 ae = se eS ee ee 834 
PetrolenmeDisti ll ates sex. 2 Ses ee ee ee 11.800 


*0.88 percent 2, 2,-bis (P-Methoxypheny]) 
1, 1, 1,-Trichlorethane and 
12 percent Other Isomers and Reaction Products 


Directions for Use: 
GENERAL 


To release mist—follow instructions on top of dispenser. Hold container upright 
and aim spray away from you. 

FLYING INSECTS 
FLIES, MOSQUITOES, FLYING MOTHS, GNATS, SAND FLIES: Spray to- 


ward center of room with circular motion. For average room (10x10x10 feet) 
spray 5 or 6 seconds. 


HORNETS, WASPS, LARGE FLYING INSECTS: Spray 12 seconds in average 
room. 
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CRAWLING INSECTS 


ROACHES, WATERBUGS, SILVERFISH, FLEAS: Direct mist into cracks, 
crevices, and recesses behind cabinets, sink, stove, dark hiding places. Spray 
45 to 60 seconds for average size room. Repeat when necessary. 


BEDBUGS: Take bed apart, direct mist into tufts, folds, along seams. Spray 
bedframe and springs. Repeat as necessary. 


ANTS: Spray ants and ant trails. When possible, envelop ants in mist. 


CAUTION 


1. Don’t spray directly on skin or animals. In case of accidental contact, wash 
with soap and water. 

2. Protect birds, fish and pets in rooms being sprayed. Remove from room or 
place protective covering over them. 

3. Avoid contamination of food stuffs and cooking utensils. 

4. To avoid possible staining, hold dispenser three feet away from object. 

5. Avoid excessive inhalation. 


(3) The formula for Bostwick Safe-lex Aerosol Insect Killer and 
directions for use are as follows: 


Active Ingredients 


Percent 

Methoxy chlor: (‘Technical #42ettee- I sir ene Se ere eee 3.000 

Pycethrins:, 22-22 we ee a ee ee ee ee .200 

Petroleum: Distillatere 222 = Ss 5 es ee ee 10.800 
Sesame Oil Extractives: 

Sesamin? "222222 eee Se ee ee ee 166 

Other-HNixtracti vesntee er ee a ae eee Ree eee .834 


Propellant’ “Ws. 22>. 2 ck ot UO 2 ae ee eS eee 85.000 
* 2.64 percent 2, 2,—bis (P-Methoxyphenyl) 
1, 1, 1—Trichlorethane and 
.36 percent Other Isomers and Reaction Products, 


Directions for Use: 
DIRECTIONS 


To release mist, lift off protective cap, then press rubber-like button, holding 
container upright and away from you. Do not turn upside down. When using 
indoors, close doors and windows; open after 15 minutes. To avoid possible 
staining, hold dispenser three feet away from object. 


FLYING INSECTS 


FLIES, MOSQUITOES, FLYING MOTHS, GNATS, SAND FLIES: Spray to- 
ward center of room with circular motion. For average room (10x10x10 feet) 
spray 5 or 6 seconds. 
HORNETS, WASPS, LARGE FLYING INSECTS: Spray 12 seconds, in aver- 
age room. 
KILLS MOTHS 
KILLS MOTHS, EGGS, LARVAE BY CONTACT. Spray Thoroughly, 
Pay Particular Attention to Seams and Folds. Repeat monthly unless 
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articles are stored in Moth-Tight Container. Spray interior surfaces 
of containers, closets and trunks. 


CRAWLING INSECTS 


ROACHES, WATERBUGS, SILVERFISH, FLEAS: Direct mist into cracks, 
crevices, and recesses behind cabinets, sink, stove, dark hiding places, base- 
boards, floor coverings, wall cracks; and in the case of fleas—sleeping quarters of 
animals. Spray 45 to 60 seconds for average size room. Repeat when necessary. 


ANTS: Spray ant trails in areas around door sills and window frames. Repeat 
as required. 


BEDBUGS: Take bed apart, direct mist into tufts, folds, along seams. Spray 
bed-frame and springs. Aim spray into cracks and crevices and about the 
base boards, walls and floors of bedrooms. 


(4) The formula for Bostwick Moth Proofer and directions for 


use are as follows: 
_ Active Ingredients 


Percent 
Methoxychlor.wlechnicalts: ites — ts nes eee ee ie Ee re 5 
Retrolenmp Distt Waterers ssa a 5 a ee, oe ee ee ee a ee ee 26 
Per SIN SL COLNE oF saree ae ae ee ee eres ee ee ee ee 69 


* 5 percent Methoxychlor equivalent to 
4.4 percent, 2, 2, 2,—bis (P-Methoxypheny]) 
1, 1, 1,—trichloroethane and 
0.6 percent Other Isomers and Reaction Products 


Directions for Use: 
GENERAL INSTRUCTIONS 


1. Articles to be treated should be clean. 

2. Spray from a distance of 18 inches to 24 inches in a room free from drafts. 
Avoid prolonged inhalation of spray. 

38. Treatment should be repeated after dry cleaning or laundering to assure 
continued effectiveness. 

4, When treating garments, treat in accordance with detail instructions 


given in attached booklet. 

5. To spray moth proofer—aim away from body. Hold container upright 
and away from you. Move dispenser uniformly and continuously over articles 
treated. Follow instructions on top of dispenser. 

The respondent causes and has caused its said insecticides, whei 
sold, to be shipped from its place of business located in the State 
of Connecticut to retail purchasers and distributors thereof located 
in various other States of the United States and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in its said insecticides, in commerce, 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its said insecticides in commerce 
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as aforesaid, respondent has made and is now making numerous state- 
ments and representations concerning said products through the me- 
dium of circulars and fliers, counter display cards and advertising 
mats, all of which are distributed to its distributors and retail cus- 
tomers. Said distributors and retailers use said circulars, fliers, and 
display cards and advertising mats for the purpose of advertising 
respondent’s products. Among and typical of the statements and rep- 
resentations contained in said advertising matter are the following: 
(1) Hep Aerosol Insect Killer 


Safe—Hepis .. . non-injurious . 


EHeonomical—when used according to directions rids average size room of 
flying insects up to 75 times. 


(2) Bostwick Super-Aerosol Insect Killer 


New Double-quick Killer 
Kills, many more insects Faster ! 


Here’s a new, more powerful insect killer that really gets ’em all! Gets ’em 
double-quick—with half the work! One whiff and they’re through. 


* * * Harmless to animals, plants. 
* * * Safe for man, animals. * * * 
New * * * faster, super-killer gets ’em all! 
This season, every home can be free of flying and crawling pests. 


(8) Safe-lex Aerosol Insect Killer 


Won’t stain or discolor * * * 

For faster action—for freedom from flying and crawling pests. 
Safe-lex ... this wonder push-button spray, contains the sen- 
sational Dupont discovery—Methoxychlor—that kills practically 
every household insect twice as fast as DDT. 

Now, the first safe insect killer is here! It’s safe near 
children, pets and food! 

New, Non-Poisonous Insect Killer! Safer near children, food 
and pets. (In connection with said advertisement there appears 
a picture of a woman spraying said preparation over the heads of 
children, a dog and over food.) 


(4) Bostwick Moth Proofer 


Amazing new formula mothproofs suit or coat for one Year. 
* Warning. Beware of terms like ‘“Moth-Treated.” Only Bostwick 
“Moth-Proofs”’. 


(5) General Representations: 


Already DDT is barred for use near children, food, pets. 

In its warning statement the Dept. of Agriculture makes this 
recommendation ... “the entomologists now recommend that 
methoxychlor, another effective insecticide, be substituted for 
DDT to control insect pests’. 

Wonder ingredient Methoxychlor—KILLS MORE ... FASTER! 
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Par. 4. By and through the use of the foregoing statements and 
representations and others of the same import, respondent represented 

1. that its Hep Aerosol Insect Killer is safe and will not cause 
injury to humans, birds, fish and pets and that its use as directed will 
kill all flying insects which may be in the treated premises. 

2. that Bostwick Super-Aerosol Insect Killer is non-toxic and safe 
when used in the presence of humans, plants and animals; keeps the 
premises free of flying and crawling pests and kills insects quicker 
than other insecticides. 

3. that Safe-lex Aerosol Insect Killer will not stain or discolor 
materials which it contacts; will destroy all flying and crawling pests 
located in the treated premises; that, because of its methoxychlor 
content, it kills practically every household insect twice as fast as 
DDT preparations; is non-poisonous and safe for use; that it may be 
sprayed over the heads of children and pets and over food without 
possibility of ill effects and is safer for use under all circumstances 
than all other insecticides. 

4. that Bostwick Moth Proofer is effective in protecting garments 
from moth damage for a year and is the only preparation on the 
market which mothproofs. 

5. that DDT has been barred for use near children and pets; that 
the Department of Agriculture has recommended that methoxychlor 
be substituted for DDT to control insect pests and that methoxychlor 
kills more insects than DDT. 

Par. 5. The aforesaid representations are grossly exaggerated, mis- 
leading and deceptive. In truth and in fact: 

1. Hep Aerosol Insect Killer is safe only when used strictly in 
accordance with the directions. Its use cannot be depended upon 
to kill all flying insects in the treated premises. 

2. Bostwick Super-Aerosol Insect Killer is non-toxic and safe only 
when used strictly in accordance with the directions. It cannot be 
depended upon to keep the treated premises free of flying and crawl- 
ing pests. It will not kill insects in a significantly quicker time than 
many other insecticides. 

3. Safe-lex Aerosol Insect Killer will stain or discolor materials 
which it contacts unless used strictly in accordance with the direc- 
tions and cannot be depended upon to destroy all flying and crawling 
pests located in treated premises. The killing action of methoxychlor 
is not significantly quicker than DDT. This preparation may be 
harmful if sprayed over the heads of children, pets and over food. 
It is safe and non-poisonous only when used strictly as directed. 
There are other insecticides which are as safe to use as Safe-lex. 
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4. Bostwick Moth Proofer is not ordinarily effective in protecting 
garments from moth damage for a year because of the fact that its 
effectiveness is destroyed when garments previously treated are 
washed or dry cleaned. There are other preparations on the market 
which are equally effective from the mothproofing standpoint. 

5. DDT has not been barred for use near children and pets. The 
Department of Agriculture has not recommended that methoxychlor 
be substituted for DDT to control insect pests except for spraying 
dairy cows. Methoxychlor preparations are more effective against 
certain species of insects than DDT while there are other species 
of insects against which DDT preparations are more effective. It 
cannot be truthfully stated, therefore, that methoxychlor prepara- 
tions possess greater effectiveness than DDT preparations as to all 
insects. 

Par. 6. By furnishing the circulars, display cards and advertising 
mats containing the statements and representations set out in Para- 
graph Three hereof to its distributors and dealers, respondent placed 
in the hands of said distributors and dealers a means and instru- 
mentality by and through which the public may be misled as to the 
properties and value of its insecticides. 

Par. 7. In the course and conduct of its aforesaid business, respond- 
ent has been and is now engaged in direct and substantial competition 
with various corporations, partnerships and individuals likewise en- 
gaged in the sale and distribution in commerce of insecticides designed 
for similar purposes as those sold and distributed by respondent as 
aforesaid, and particularly insecticides containing DDT. 

Par. 8. The use by the respondent of said false and misleading 
statements and representations in connection with the sale of its afore- 
said insecticides had the tendency and capacity to mislead and deceive 
purchasers and prospective purchasers of respondent’s said insecti- 
cides into the erroneous and mistaken belief that such statements and 
representations were true, and because of such erroneous and mis- 
taken belief to purchase substantial quantities of respondent’s said 
insecticides. In consequence of all of the foregoing, trade has been 
unfairly diverted to said respondent from its competitors who do 
not misrepresent their insecticides, and thereby substantial injury. 
is being and has been done to competition in commerce. 

Par. 9. The aforesaid acts and practices of said respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
of respondent’s competitors and constitute unfair methods of compe- 
tition in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 26, 1950, issued and sub- 
sequently served its complaint in this proceeding upon the respondent 
named in the caption hereof, charging it with the use of unfair meth- 
ods of competition in commerce and unfair and deceptive acts and 
practices in commerce in violation of the provisions of said Act. After 
the issuance of said complaint and the filing of respondent’s answer 
thereto, hearings were held at which testimony and other evidence in 
support of and in opposition to the allegations of said complaint were 
introduced before a hearing examiner of the Commission theretofore 
duly designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final consideration by said hearing 
examiner on the complaint, the answer thereto, testimony and other 
evidence, and proposed findings as to the facts and conclusions pre- 
sented by counsel, and said hearing examiner on November 14, 1951, 
filed his initial decision. 

Within the time permitted by the Commission’s Rules of Practice, 
counsel for the respondent and counsel supporting the complaint filed 
with the Commission appeals from said initial decision, and there- 
after this proceeding regularly came on for final consideration by the 
Commission upon the record herein, including briefs in support of and 
in opposition to said appeals and oral arguments of counsel; and the 
Commission having granted the appeal of counsel supporting the 
complaint in substance and having denied the appeal of counsel for 
the respondent and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its find- 
ings as to the facts and its conclusion drawn therefrom and order, the 
same to be in lieu of the initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Bostwick Laboratories, Inc., is a corpo- 
ration organized, existing and doing business under and by virtue of 
the laws of the State of Connecticut, with its office and principal place 
of business located at 706 Bostwick Avenue, Bridgeport 5, Connecti- 
cut. 

Par. 2. Respondent Bostwick Laboratories, Inc., is now and for 
several years last past has been engaged in the sale and distribution 
of four preparations designated as “Hep Aerosol Insect Killer,” 
“Bostwick Super-Aerosol Insect Killer,” “Bostwick Safe-lex Insect 


1240 FEDERAL TRADE COMMISSION DECISIONS 
Findings 49 F.T.C. 


Killer” and “Bostwick Moth Proofer,” all of which are advertised 
and represented as insecticides. 
(1) The formula for Hep Aerosol Insect Killer and directions 
for use are as follows: 
Active Ingredients 


Percent 
Pyrethrins}) 222 e te ooo 8 Bh ke ee eo eae 0.200 
DDT (Dichlorodiphenyl-trichloroethane) -~~---------------------- 2.000 
Sesame Oil Extractives: 

SES FASTEN Des age Bip a a pl ag ele en ae pet ut eg * Man SB Sy -166¢ 
Other Extractives. 2202 Be UA ee eee eee 834 
Petroleum? Distillate! 622261222 Ee ee eee eee 11.800 

Inert Ingredients 
Propellant eee ee ee Seen ES Rt Re Rees ee ee en ee eae re ere eee 85.000 

Directions for Use: 
INSTRUCTIONS 
FOLLOW CAREFULLY 
GENERAL 


To release mist, lift off protective cap, then press rubber-like button, holding 
container upright and away from you. Do not turn upside down. When using 
indoors, close doors and windows; open after 15 minutes. 


FLYING INSECTS 


FLIES, MOSQUITOES, FLYING MOTHS, GNATS, SAND FLIES: Spray to- 
ward center of room with circular motion. For average room (10x10x10 feet) 
spray 5 or 6 seconds. 

HORNETS, WASPS, LARGH FLYING INSECTS: Spray 12 seconds in aver- 
age room. 

CRAWLING INSECTS 


ROACHES, WATERBUGS, SILVERFISH, FLEAS: Direct mist into cracks, 
crevices, and recesses behind cabinets, sink, stove, dark hiding places. Spray 
45 to 60 seconds for average size room. Repeat when necessary. 

BEDBUGS: Take bed apart, direct mist into tufts, folds, along seams. Spray 
bed frame and springs. Repeat as necessary. 

ANTS: Spray ants and ant trails. When possible, envelope ants in mist. 


CAUTION 


1. Don’t spray directly on skin or animals. In case of accidental contact, 
wash with soap and water. 

2. Protect birds, fish and pets in rooms being sprayed. Remove from room 
or place protective covering over them. 

8. Avoid contamination of foodstuffs and cooking utensils. 

4. To avoid possible staining, hold aerosol dispenser three feet away from 
object. 

5. Avoid excessive inhalation. 


(2) The formula for Bostwick Super-Aerosol Insect Killer and 
directions for use are as follows: 


* 
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Active Ingredients 

: Percent 

MMethoxychlorsChechmicaliy es) pw te we pk et) abies 1.000 
Die Dichlorodiphenylirchlorethaneye es eae 1.000 
ECU Ge as eee eee Oe ke iy es ee CE sy fa Sop .200 

Sesame Oil Extractives: ‘ 

Sesqmiines et ere ae a ee Sere et 166 
OmbergextractlVves==—— = 2 ee ee ee AOE Ba 834 
PetroleumiaDistilia tex tees Sarees eee ES ee 11.800 


* 88 Percent 2, 2,—bis (P-Methoxyphenyl) 
1, 1, 1,—Trichlorethane and 
12 Percent Other Isomers and Reaction Products 


Directions for Use: 
GENERAL 

To release mist—follow instructions on top of dispenser. Hold container 

upright and aim spray away from you. 
FLYING INSECTS 

FLIES, MOSQUITOES, FLYING MOTHS, GNATS, SAND FLIES: Spray 
toward center of room with circular motion. For average room (10x10x10 
feet) spray 5 or 6 seconds. 

HORNETS, WASPS, LARGE FLYING INSECTS: Spray 12 seconds in average 
room. 

CRAWLING INSECTS 

ROACHES, WATERBUGS, SILVERFISH, FLEAS: Direct mist into cracks, 
erevices, and recesses behind cabinets, sink, stove, dark hiding places. Spray 45 
to 60 seconds for average size room. Repeat when necessary. 

BEDBUGS: Take bed apart, direct mist into tufts, folds, along seams. Spray 
bedframe and springs. Repeat when necessary. 

ANTS: Spray ants and ant trails. When possible, envelope ants in mist. 

CAUTION 

1. Don’t spray directly on skin or animals. In case of accidental contact, wash 
with soap and water. 

2. Protect birds, fish and pets in rooms being sprayed. Remove from room or 
place protective covering over them. 

8. Avoid contamination of food stuffs and cooking utensils. 

4. To avoid possible staining, hold dispenser three feet away from object. 

5. Avoid excessive inhalation. 


(3) The formula for Bostwick Safe-lex Aerosol Insect Killer and 
directions for use are as follows: 


Active Ingredients 


Percent 

Methoxy chlor m( MechniGal) te 25a. se ee ee eee 3. 000 

AWIO REIN) Sea aee ee ee eee . 200 

PG ETO LG UNITT mL TS (I ONC Orr tee ee ean ae re ee ea 10. 800 
Sesame Oil Extractives: 

SSCS RE pap a ae hd pee aa ok eo . 166 


COUNTS EERIE TE CL vie Sree ein eee mera een ee ae ee ee ee . 834 
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Inert Ingredients 
Propellant. 2<- .s2s254 oie Soe te ee ee 85. 000 


* 2.64 percent 2, 2,—bis (P-Methoxyphenyl1) 
1, 1, 1—Trichlorethane and 
.36 percent Other Isomers and Reaction Products. 


Directions for Use: 
DIRECTIONS 


To release mist, lift off protective cap, then press rubberlike button, holding 
container upright and away from you. Do not turn upside down. When using 
indoors, close doors and windows; open after 15 minutes. To avoid possible stain- 
ing, hold dispenser three feet away from object. 


Flying Insects 
FLIES, MOSQUITOES, FLYING MOTHS, GNATS, SAND FLIES: Spray 
toward center of room with circular motion. For average room (10x10x10 feet) 
spray 5 or 6 seconds. 
HORNETS, WASPS, LARGH FLYING INSECTS: Spray 12 seconds, in 
average room. 
Kills Moths 
KILLS MOTHS, EGGS, LARVAE BY CONTACT. Spray Thor- 
oughly, Pay Particular Attention to Seams and Folds. Repeat 
monthly unless articles are stored in Moth-Tight Container. Spray 
interior surfaces of containers, closets and trunks. 


Crawling Insects 

ROACHES, WATERBUGS, SILVERFISH, FLEAS: Direct mist into cracks, 
crevices, and recesses behind cabinets, sink, stove, dark hiding places, baseboards, 
floor coverings, wall cracks; and in the case of fleas—sleeping quarters of ani- 
mals. Spray 45 to 60 seconds for average size room. Repeat when necessary. 

ANTS: Spray ant trails in areas around door sills and window frames. 
Repeat as required. 

BEDBUGS: Take bed apart, direct mist into tufts, folds, along seams. Spray 
bed-frame and springs. Aim spray into cracks and crevices and about the base 
boards, walls and floors of bedrooms. 


_ (4) The formula for Bostwick Moth Proofer and directions for 
use are as follows: 
Active Ingredients 


Percent 
*Methoxy chlor“ Technicals! Ueieeee: Pee Si ee ea oe Ose 5 
Petroleum Distillates2_2255_ -2- S22e see. Se ae ee eee 26 
Inert wingredionts*...t. ts _ Fee ee ee eS ee eee 69 


*5% Methoxychlor-equivalent to 
4.4%, 2, 2, 2,-bis (P-Methoxyphenyl) 
1, 1, 1,-Trichloroethane and 
0.6% Other Isomers and Reaction 
Products. 
Directions for Use: 
GENERAL INSTRUCTIONS 


1. Articles to be treated should be clean. 
2. Spray from a distance of 18 inches to 24 inches in a room free from drafts. 
Avoid prolonged inhalation of spray. 
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3. Treatment should be repeated after dry cleaning or laundering to assure 
continued effectiveness. 

4. When treating garments, treat in accordance with detail instructions given 
in attached booklet. 

5. To spray moth-proofer—aim away from body. Hold ‘container upright 
and away from you. Move dispenser uniformly and continuously over articles 
treated. Follow instructions on top of dispenser. 


The respondent causes and has caused its said insecticides, when 
sold, to be shipped from its place of business located in the State of 
Connecticut to retail purchasers and distributors thereof located in 
various other States of the United States and in the District of Co- 
lumbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in its said insecticides, in com- 
merce, among and between the various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its said insecticides in commerce 
as aforesaid, respondent has made numerous statements and represen- 
tations concerning said products through the medium of circulars and 
fliers, counter display cards and advertising mats, all of which are dis- 
tributed to its wholesale distiibutors who, in turn, distribute some of 
said material to retailers. Said distributors and retailers use said cir- 
culars, fliers and display cards and advertising mats for the purpose 
of advertising respondent’s products. Among and typical of the 
statements and representations contained in said advertising matter 
are the following: 

(1) Hep Aerosol Insect Killer 


Safe—Hep is * * * noninjurious * * * 


Heonomical—when used according to directions rids average size room of 
flying insects up to 75 times. 
(2) Bostwick Super-Aerosol Insect Killer 
New double-quick Killer 
Kills many more insects Faster! MHere’s a new, more powerful insect killer 
that really gets ’em all! Gets ’em double-quick—with half the work! One 
whiff and they’re through. 


New . . . faster super-killer gets em all! 
This season, every home can be free of flying and crawling pests. 


Non-toxic, non-flammable and won’t stain when used as directed. * * * 
Harmless to Animals, Plants * * * and safe for man, animals * * * Safe 


New Insecticide * * * 
It’s non-inflammable, non-toxic and non-staining (see directions) * * * 


8. Safe. . . non-inflammable. 
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(3) Safe-lex Aerosol Insect Killer 
Non-staining 
For faster action—for freedom from flying and crawling pests. 
Safe-lex . . . this wonder push-button spray, contains the sensational Dupont 
discovery—Methoxychlor—that kills practically every household insect twice as 


fast as DDT. 
Now, the first safe insect killer is here! It’s safe near children, pets and 


food! 

New, Non-Poisonous Insect Killer! Safer near children, food and pets. (In 
connection with said advertisement there appears a picture of a woman spraying 
said preparation over the heads of children, a dog and over food.) 


(4) Bostwick Moth Proofer 


Amazing new formula mothproofs suit or coat for one Year. 


*Warning. Beware of terms like ‘“Moth-Treated.” Only Bostwick “Moth- 
Proofs.” 


(5) General Representations : 
Already DDT is barred for use near children, food, pets. 


In its warning statement the Dept. of Agriculture makes this recommenda- 
tion... “the entomologists now recommend that methoxychlor, another effective 
insecticide, be substituted for DDT to control insect pests.” 


Wonder ingredient Methoxychlor—KILLS MORE...FASTER! 


Par. 4. By and through the use of the foregoing statements and 
representations and others of the same import, respondent represented : 

1. that its Hep Aerosol Insect Killer is safe and will not cause 
injury to humans, birds, fish and pets and that its use as directed will 
kill all flying insects which may be in the treated premises; 

2. that its Super Aerosol Insect Killer is non-toxic, and safe, and 
will not injure humans, plants or animals; and that said product keeps 
the premises free of flying and crawling pests and kills insects more 
quickly than other insecticides ; 

3. that Safe-lex Aerosol Insect Killer will not stain materials which 
it contacts; that it will destroy all flying and crawling pests located 
in the treated premises; that, because of its methoxychlor content, it 
kills practically every household insect twice as fast as DDT prepara- 
tions; that it is non-poisonous and safe for use; that it may be sprayed 
over the heads of children and pets and over food without possibility 
of ill effects and is safer for use under all circumstances than all other 
insecticides : 

4. that Bostwick Moth Proofer is effective in protecting garments 
from moth damage for a year and is the only preparation on the market 
which mothproofs ; 

5. that DDT has been barred for use near children and pets; that 
the Department of Agriculture has recommended that methoxychlor 
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be substituted for DDT to control insect: pests and that methoxychlor 
kills more insects than DDT. 

Par. 5. Some of the aforesaid representations are exaggerated, mis- 
leading, false and deceptive. 

Hep Aerosol Insect Killer and Bostwick Super-Aerosol Insect Killer 
have as active ingredients DDT and petroleum distillate. The indis- 
criminate use of said aerosol preparations containing the percentages 
of DDT and petroleum distillate stated above may cause damage to the 
health of human beings who may be exposed to the spray by virtue 
of three factors. (1) Inhalation of these materials continually may 
produce, in susceptible individuals, direct injury to the lungs from the 
petroleum distillate. The injury would consist of a chronic type of 
lung irritation. (2) Continued inhalation of the DDT suspended in 
the air as a mist may cause systemic effects, including irritation of the 
nervous system and possible liver damage. Both items are to be feared 
especially in elderly people who would be more susceptible to the 
effects. (3) Constant contact of petroleum distillates with the skin 
is known to produce dermatitis in susceptible individuals. This result 
especially is to be feared in the case of the skin of babies. 

However, the evidence indicates that the danger from the distillate 
stated in (1) and (3), as the products are used, is not significantly real. 

The said insecticides are safe, non-toxic, and non-injurious to human 
beings, birds, fish, and animals only when used as directed on the label. 
Indiscriminate use will be avoided if the cautions in the directions 
for use printed on the label are observed. 

Bostwick Super-Aerosol Insect Killer and Safe-lex Aerosol Insect 
Killer will not kill or destroy all crawling insects in the treated 
premises. The average kill will be about eighty percent. Since there 
is normally a residue of the insects, repeated applications are necessary 
from time to time, but even this treatment would not obtain one- 
hundred-percent kill as a practical matter. 

The relative killing time of insects by Bostwick Super-Aerosol In- 
sect Killer is not much different from many of the other common 
aerosols on the market and as a practical matter is not any different 
in killing time than a wide variety of commercial insecticides. 

While on the basis of laboratory tests there may be some increased 
and faster killing of flies by methoxychlor over DDT, it is not twice 
as fast. As a practical matter a housewife would not observe any 
difference between the killing time of an insecticide such as Safe-lex 
Aerosol Insect Killer based on methoxychlor and an insecticide or an 
aerosol containing DDT. 

Aerosols such as Safe-lex Aerosol Insect Killer will stain materials 
if held too close to surfaces that are being treated. However, the di- 

260133—55——82 
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rections for use set forth on the Safe-lex label direct that the dispenser 
be held three feet away from the object, and this distance is sufficient 
to prevent staining or discoloring. There are other insecticides on 
the market which are as safe to use as respondent’s Safe-lex Aerosol 
Insect Killer. 

Respondent’s instructions for the use of Bostwick Moth Proofer pro- 
vide that treated articles should be re-treated after dry cleaning or 
laundering. It is apparent that the processes of dry cleaning or laun- 
dering either destroy or to a substantial degree reduce the effectiveness 
of the preceding treatment, and that the treated article will be effec- 
tively mothproofed for a period of a year, or any other period, after 
treatment only if it is not dry cleaned or laundered during the pe- 
riod. There are other preparations on the market which are as ef- 
fective as Bostwick Moth Proofer from the mothproofing standpoint, 
including those applied by dipping and washing. 

DDT has not been barred for use near children and pets. In 1949 
the United States Department of Agriculture outlawed the use of DDT 
on dairy animals and in dairy barns to keep milk pure, and this is the 
only restrictive regulation in effect. 

The only definite recommendation of the United States Depart- 
ment of Agriculture for the substitution of methoxychlor for DDT 
is for the control of flies in dairy barns and the control of flies on 
dairy animals. 

With respect to the relative effectiveness of methoxychlor and DDT 
preparations for killing insects, there are some instances where meth- 
oxychlor is effective and DDT is not. This is true on Mexican bean 
beetles. On roaches, however, methoxychlor is less effective than 
DDT. In general methoxychlor is effective against a much smaller 
range of insects than DDT. 

Par. 6. There is no evidence that respondent has represented that 
its product Safe-lex Aerosol Insect Killer will not discolor except in 
connection with the caution “when used as directed,” or that the di- 
rections for use on the container label are not ample, truthful and 
sufficient. 

Par. 7. The representations that respondent’s Hep Aerosol Insect 
Killer, Bostwick Super-Aerosol Insect Killer and Safe-lex Aerosol 
Insect Killer will kill all flying insects in the treated premises, for all 
practical purposes, are true. 

Par. 8. There is no substantial or satisfactory evidence that re- 
spondent’s Safe-lex Aerosol Insect Killer is injurious or not safe. The 
evidence to this effect is speculative and far-fetched. 

Par. 9. By furnishing the circulars, display cards and advertising 
mats containing the statements and representations set out in Para- 
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graph Three hereof to its distributors and dealers, respondent placed 
in the hands of said distributors and dealers a means and instrumen- 
tality by and through which the public may be misled as to the prop- 
erties and value of its insecticides. 

Par. 10. In the course and conduct of its aforesaid business, re- 
spondent has been and is now engaged in direct and substantial com- 
petition with various corporations, partnerships and individuals like- 
wise engaged in the sale and distribution in commerce of insecticides 
designed for similar purposes as those sold and distributed by re- 
spondent as aforesaid, and particularly insecticides containing DDT. 

Par. 11. The use by the respondent of said false and misleading 
statements and representations in connection with the sale of its afore- 
said insecticides has had the tendency and capacity to mislead and 
deceive purchasers and prospective purchasers of respondent’s said 
insecticides into the erroneous and mistaken belief that such state- 
ments and representations were true, and because of such erroneous 
and mistaken belief, to purchase substantial quantities of respondent’s 
said insecticides. In consequence of all of the foregoing, trade has 
been unfairly diverted to said respondent from its competitors who 
do not misrepresent their insecticides, and thereby substantial injury 
is being and has been done to competition in commerce. 

Par. 12. In 1949 respondent qualified the representations herein- 
above set out in Paragraph Three (1) as to its product Hep Aerosol 
Insect Killer by adding the words “when used as directed” or “follow 
directions” and by listing the insects which it will kill in lieu of the 
words “all flying insects,” and has not since then used such repre- 
sentations except as so qualified. 

Par. 18. Respondent in 1949 discontinued as unprofitable the man- 
ufacture and sale of its product Super-Aerosol Insect Killer and has 
not since that time advertised it as hereinabove described in Para- 
graph Three (2). 

Par. 14. Respondent since June, 1950, has not advertised its prod- 
uct Safe-lex nor made any of the representations hereinabove de- 
scribed in Paragraph Three (38). 

Par. 15. As to respondent’s product Bostwick Moth Proofer, the 
representation that it is the only preparation on the market which 
mothproofs as hereinabove found in Paragraph Three (4) was discon- 
tinued in 1950 and has not since been used. The representation that 
this product gives year-round protection from moths has since 1950 
been qualified by the words “simply follow directions,” which direc- 
tions state that re-treatment of the garment must be given if the 
garment is laundered or dry-cleaned. 
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Par. 16. Since the latter part of 1949 or early part of 1950, the 
first and third representations hereinabove described in Paragraph 
Three (5) have been discontinued. 


CONCLUSIONS 


1. The record herein does not show that the labels on the contain- 
ers of respondent’s various products contain cautions and directions 
for use, which are not adequate. The failure of respondent’s adver- 
tising to repeat in its advertisements these cautions and directions 
in respect of some claims or to refer to them in respect of other claims 
leaves the advertising exaggerated, misleading and deceptive in most 
instances. In a few instances the representations are simply false. 
The cessation of the latter and the qualification of the former by re- 
spondent, prior to the issuance of the complaint, is persuasive evi- 
dence of respondent’s cognizance of the tendency of these represen- 
tations to mislead and deceive; it may to some extent indicate a lack 
of intention by respondent to mislead or deceive. Intent to deceive, 
of course, is immaterial in this proceeding and constitutes no defense. 

2. Voluntary cessation or modification is neither defense to the pro- 
ceeding nor a bar to an order requiring that which has already been | 
voluntarily done (Hershey Chocolate Co. v. Federal Trade Commis- 
ston, 121 F. (2d) 968. 

3. The acts and practices of respondent, as hereinabove found, are 
all to the prejudice and injury of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER 


Lt is ordered, 'That respondent Bostwick Laboratories, Inc., a cor- 
poration, and its officers, agents, representatives, and employees, di- 
rectly or through any corporate or other device in connection with 
the offering for sale, sale and distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of their insecticidal 
preparations designated as “Hep Aerosol Insect Killer,” “Bostwick 
Super-Aerosol Insect Killer,” “Bostwick Safe-lex Aerosol Insect 
Killer,” and “Bostwick Moth Proofer,” or any other insecticide of sub- 
stantially similar composition or possessing substantially similar prop- 
erties, whether sold under the same name or under any other name or 
names, do forthwith cease. and desist from: 

1. Representing, directly or by implication, that Hep Aerosol In- 
sect Killer is safe and will not cause injury to human beings, birds, 
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fish, and pets unless, wherever such statement or statements are made, 
it is clearly disclosed in immediate connection therewith that said 
product is safe only when used in accordance with the directions 
set out on the label; 

2. Representing, directly or by implication, that Bostwick Super- 
Aerosol Insect Killer kills all crawling insects in the treated premises; 

3. Representing, directly or by implication, that Bostwick Super- 
Aerosol Insect Killer kills insects in a faster time than other insecti- 
cides now on the market ; 

4. Representing, directly or by implication, that Bostwick Super- 
Aerosol Insect: Killer is safe or is non-toxic or is harmless to human 
beings, plants or animals unless, wherever such statement or state- 
ments are made, it is clearly disclosed in immediate connection there- 
with that said product is safe, non-toxic or harmless to human beings 
and animals only when used in accordance with the directions set out 
on the label; 

5. Representing, directly or by implication, that Safe-lex Aerosol 
Insect Killer kills all crawling insects in the treated premises; 

6. Representing, directly or by implication, that Safe-lex Aerosol 
Insect Killer kills insects faster than insecticides containing DDT; 

7. Representing, directly or by implication, that Safe-lex Insect 
Killer will not stain materials unless, wherever such statement or 
statements are made, it is clearly disclosed in immediate connection 
therewith that said insecticide will not stain materials which it con- 
tacts only when used in accordance with the directions set out on the 
label ; 

8. Representing, directly or by implication, that Safe-lex Aerosol 
Insect Killer is safer for use than all other commercial insecticides; 

9. Representing, directly or by implication, that Bostwick Moth 
Proofer is effective in protecting woolen materials from moths for 
one year, or any specified period, unless, wherever such statement 
or statements are made, it is clearly disclosed in immediate connec- 
tion therewith that said woolen materials must be re-treated after 
dry-cleaning or laundering; 

10. Representing, directly or by implication, that Bostwick Moth 
Proofer is the only insecticide on the market that mothproofs; 

11. Representing, directly or by implication, that DDT has been 
barred for use near children and pets by the United States Gov- 
ernment or any other official agency or organization ; 

12. Representing, directly or by implication, that.the United States 
Department of Agriculture has recommended that methoxychlor be 
substituted for DDT except for the control of flies around dairy 
barns and on dairy cows; 
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13. Representing, directly or by implication, that methoxychlor 
kills more insects than DDT. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which it has complied with this order. 

Commissioner Carretta not participating for the reason that oral 
argument in this proceeding was heard prior to his becoming a mem- 
ber of the Commission. 
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Complaint 


In THE MATTER OF 


RICE COAT & SUIT COMPANY ET AL. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE AL- 
LEGED VIOLATION OF SEC. 5 OF AN ACT’ OF CONGRESS APPROVED SEPT. 26, 
1914, AND OF AN ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 6069. Complaint, Dec. 12, 1952—Decision, Mar. 31, 1953 


Where a corporation and its three officers, engaged in the manufacture and inter- 
state sale and distribution of wool products as defined in the Wool Products 
Labeling Act— 

(a) Misbranded ladies’ coats in that they were not stamped, tagged or labeled as 
required by said Act and the Rules and Regulations promulgated there- 
under ; and 

(6) Misbranded certain of said coats in that they were labeled or tagged as con- 
taining “100 Percent Wool Interlining”’, notwithstanding the fact that said 
interlinings were not 100% wool as “wool” is defined by said Act but were 
composed of reused or reprocessed wool, together with substantial quantities 
of nonwoolen fibers: 

Held, That such acts and practices, under the circumstances set forth, constituted 
misbranding of wool products in violation of said Act and Rules and Regula- 
tions, were all to the prejudice and injury of the public, and constituted 
unfair and deceptive acts and practices in commerce. 


Before Ur. Abner EF. Lipscomb, hearing examiner. 
Mr. George F.. Steinmetz for the Commission. 
Brown & Koralchik, of Kansas City, Mo., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Rice Coat & Suit Company, a corpora- 
tion, and Frank Rice, Louis Rice and Joseph Koralchik, individually 
and as officers of said corporation, hereinafter referred to as respond- 
ents, have violated the provisions of said Acts, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrarn 1. Respondent Rice Coat & Suit Company is a cor- 
poration, organized and existing under and by virtue of the laws of 
the State of Missouri; and respondents Frank Rice, Louis Rice and 
Joseph Koralchik are the president, vice-president-treasurer and sec- 
retary, respectively, of the said respondent corporation, and as such, 
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direct and control the policies, acts and practices of the corporate 
respondent. The offices and principal place of business of all respond- 
ents is located at 617 Wyandotte Street, Kansas City, Missouri. 

Par. 2. Subsequent to the effective date of the said Wool Products 
Labeling Act and more especially since 1947, respondents have manu- 
factured for introduction into commerce, introduced into commerce, 
sold, transported, distributed, delivered for shipment and offered for 
sale in commerce, as “commerce” is defined in the Wool Products 
Labeling Act, wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products described as ladies’ coats 
were misbranded in that the fiber content of the interlinings con- 
tained therein was not separately set forth on the labels or tags at- 
tached thereto as required under the provisions of Section 4(a) (2) 
of the Wool Products Labeling Act of 1939 and Rule 24 of the Rules 
and Regulations promulgated under said Act. 

Par. 4. Certain of said wool products were misbranded within 
the intent and meaning of said Wool Products Labeling Act and the 
Rules and Regulations promulgated thereunder in that they were 
falsely and deceptively labeled or tagged with respect to the char- 
acter and amount of certain of the constituent fibers contained therein. 
Among the misbranded wool products aforementioned were ladies’ 
coats labeled or tagged by respondent corporation as containing “100 
Per Cent Wool Interlining,” when in truth and in fact the said inter- 
linings were not 100 per cent wool, as “wool” is defined in the Wool 
Products Labeling Act of 1939, but contained reused or reprocessed 
wool, together with substantial quantities of non-woolen fibers. 

Par. 5. The acts and practices of the respondents, as herein alleged, 
constitute misbranding of wool products and are in violation of the 
Wool Products Labeling Act of 1939 and the Rules and Regulations 
promulgated thereunder; and all of the aforesaid acts and practices, 
as herein alleged, are to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 


CONSENT SETTLEMENT 2 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade 


1The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on March 31, 19538, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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Commission, on December 12, 1952, issued and subsequently served 
its complaint on the respondents named in the caption hereof, charg- 
ing them with the use of unfair and deceptive acts and practices in 
violation of the provisions of said Acts. 

The respondents, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purposes of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of answer to said complaint 
hereby: 

1. Admit all the jurisdictional allegations set forth in the 
complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings.as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrain from admitting or deny- 
ing that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or. 
in part under the conditions and in the manner provided in Paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Rice Coat & Suit Company is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of Missouri. Respondents Frank Rice, Louis Rice and 
Joseph Koralchik are the President, Vice President and ‘Treasurer, and 
Secretary, respectively, of said respondent corporation. Respond- 
ents Frank Rice and Louise Rice as officers of said corporate respond- 
ent formulate, direct and control its policies, acts and practices. Their 
address is 617 Wyandotte Street, Kansas City, Missouri. 

Par. 2. Respondent Joseph Koralchik, whose address is 3811 Land 
Bank Building, Kansas City, Missouri has filed his affidavit herein, 
setting forth that he has never, at any time during his tenure of office 
as Secretary of respondent corporation participated in the manage- 
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ment, direction or control thereof, and has never taken part in the 
formulation or execution of any of the acts or policies hereinabove 
complained of. 

By reason of the matters set out in said affidavit the Commission 
finds that the said complaint, insofar as it relates to the respondent 
Joseph Koralchik as an individual should be dismissed. 

Par. 8. Subsequent to the effective date of the said Wool Products 
Labeling Act and more especially since 1947, respondents, other than 
Joseph Koralchik, have manufactured for introduction into com- 
merce, introduced into commerce, sold, transported, distributed, de- 
livered for shipment and offered for sale in commerce, as “commerce” 
is defined in the Wool Products Labeling Act, wool products, as 
“wool products” are defined therein. 

Par. 4. Certain of said wool products described as ladies’ coats 
were misbranded in that the fiber content of the interlinings contained 
therein was not separately set forth on the labels or tags attached 
thereto as required under the provisions of section 4 (a) (2) of the 
Wool Products Labeling Act of 1939 and Rule 24 of the Rules and 
Regulations promulgated under said Act. 

Par. 5. Certain of said wool products were misbranded within the 
intent and meaning of said Wool Products Labeling Act and the Rules 
and Regulations promulgated thereunder in that they were falsely 
and deceptively labeled or tagged with respect to the character and 
amount of certain of the constituent fibers contained therein. Among 
the misbranded wool products aforementioned were ladies’ coats 
labeled or tagged by respondent corporation as containing “100 Per- 
cent Wool Interlining,” when in truth and in fact the said interlinings 
were not 100 percent wool, as “wool” is defined in the Wool Products 
Labeling Act of 1939, but contained reused or reprocessed wool, 
together with substantial quantities of non-woolen fibers. 


CONCLUSION 


The acts and practices of the respondents Rice Coat & Suit Com- 
pany, a corporation, and Frank Rice and Louis Rice, individually, 
and as officers of said respondent corporation, and Joseph Koralchik 
as an officer of said respondent corporation, as herein found, constitute 
misbranding of wool products and as such are in violation of the Wool 
Products Labeling Act of 1939, and the Rules and Regulations pro- 
mulgated thereunder; and all of the aforesaid acts and practices, as 
herein found, are to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 


RICE COAT & SUIT CO. ET AL. 1255 
2 ae: Order 
ORDER TO CEASE AND DESIST 


It is ordered, That the respondent, Rice Coat & Suit Company, a 
corporation, and its officers, and respondents Frank Rice and Louis 
Rice, individually and as officers of said corporation, and Joseph 
Koralchik as an officer of said corporation and respondents’ respec- 
tive representatives, agents and employees, directly or through any 
corporate or other device, in connection with the introduction or man- 
ufacture for introduction into commerce, or the offering for sale, sale, 
transportation or distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act and the Wool Products Labeling 
Act of 1939, of ladies’ coats or other “wool products,” as such products 
are defined in and subject to the Wool Products Labeling Act of 1939, 
which products contain, purport to contain or in any way are repre- 
sented as containing “wool,” “reprocessed wool” or “reused wool,” as 
those terms are defined in said Act, do forthwith cease and desist from 
misbranding such products by: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein; 

2. Failing#to securely affix to or place on each such product a stamp, 
tag, label or other means of identification showing in a clear and con- 
Spicuous manner ; 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such fiber 
is five percentum or more, and (5) the aggregate of all other fibers; 

(6) The maximum percentage of the total weight of such wool 
product of any non-fibrous loading, filling or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution or delivery for shipment there- 
of in commerce as “commerce” is defined in the Wool Products Label- 
ing Act of 1939; 

3. Failing to separately set forth on the required stamp, tag, label 
or other means of identification the character and amount of the con- 
stituent fibers appearing in the interlinings of such wool products, as 
provided in Rule 24 of the Rules and Regulations promulgated under 
the said Act. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
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and (b) of section 3 of the Wool Products Labeling Act of 1939, and 
Provided further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said Act or the 
Rules and Regulations promulgated thereunder ; 
It is further ordered, That the complaint herein insofar as it relates 
to Joseph Koralchik individually be, and the same is hereby dismissed. 
It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner and 
form in which they have complied with the order to cease and desist. 
A [sgd] Frank Rica 
Rice Coat & Suit Company, 
a corporation 
By [sgd] Frank Rice 
(Name) 
President 
" (title) 


[sgd] Frank Rice 
Frank Rice, individually, 
and as an officer of Rice 
Coat & Suit Company, a 
eorporation. 


[sgd] Lovts Ricr 
Louis Rice, individually, 
and as an officer of Rice 
Coat & Suit Company, a 
corporation. 


[sgd] JosrpH KorancHik 
Joseph Koralchik, individu- 
ally and as an officer of 
Rice Coat & Suit Company, 
a corporation. 
Date: February 12, 1953 
The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 31st day 
of March, 1953. 
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In roe Matter or 


ANTHONY AND LENA OLIVERIO D. B. A. DEL MAR 
SEWING MACHINE COMPANY 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE AlI- 
LEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 
1914 


Docket 6013. Complaint, July 18, 1952—Decision, Apr. 2, 1953 


When articles of merchandise, including sewing machines, are exhibited and 
offered for sale by retailers to the purchasing public, and such articles 
are not marked, or are not adequately marked, showing that they are of 
foreign origin, or if marked, and the markings are covered or otherwise 
concealed, such purchasing public understands and believes such articles 
to be wholly of domestic origin. 


There is among members of the purchasing public a substantial number who 
have a decided preference for products originating in the United States 
over products originating in whole or in part in foreign countries, including 
sewing machines. 


The words “Universal” and “Majestic” and other well-known domestic names 
* are the names or parts of the names of, or used as trade names, marks 
or brands by, one or more business organizations transacting and doing 
business in the United States, which are and have been well and favor- 
ably known to the purchasing public, and which are and have been well 
and long established in various industries; and there is a preference among 
members of the purchasing public for products manufactured by well and 
favorably known and long established concerns whose identity is connected 
with the words “Universal” and “Majestic” and other well known domestic 
names. 


Where two partners engaged in the competitive interstate sale and distribution 
of sewing machines of which heads imported from Japan were a part— 

(a) Failed adequately to disclose such foreign origin on their said sewing 
machine heads, upon which the word “Japan”, displayed on the back of 
the arm when imported, became concealed through attachment of a motor 
and, where displayed on a medallion, on the front of the arm, in some 
instances, was so small and indistinct as not to constitute adequate notice 
to the public, and upon which no other mark was placed to inform the 
public of said origin ; 

(b) Falsely represented through the featured use of the words “Universal”, 
“Majestic” and other well known domestic trade or brand names on the 
front horizontal arm of the head, and use in advertising of such names, 
that the product was manufactured by or connected in some way with 
the well and favorably known firm long associated with the particular 
name, and thereby also enhanced the public belief that the sewing machines 
were of domestic origin ; 
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(c) Represented, directly or by implication, that they were making a bona 
fide offer to sell Singer, White, Domestic, and New Home portable sewing 


machines for $25, and that said machines were being offered during a 


clearance sale at a reduced price and for a limited time only, through such 
statements as “CLEARANCE SALE! WHILE THEY LAST! REBUILT 
PORTABLE ELECTRIC SEWING MACHINES, SINGERS, WHITES, 
DOMESTICS, NEW HOMES, $25. Hurry! Only a few machines left 
to clear out at this price. * * * ”; 

The facts being that said offer was not a genuine, bona fide offer, but was. 
made to obtain leads as to persons interested in buying machines; after 
obtaining such leads they. made no effort to sell the machines advertised, 
but attempted to sell different and more expensive ones, particularly those 
of which heads made in Japan were a part; the alleged clearance sales 
actually were continuous offers over long periods of time; and the price 
set out in their advertisements was the usual and customary one for said 
rebuilt machines; and 

(d@) Represented that their portable machines were customarily sold to mem- 
bers of the public for $169.50 through their advertising; when in fact 
said sum was wholly fictitious and greatly in excess of the amount usually 
charged : 

With tendency and capacity to mislead a substantial portion of the purchas- 
ing public and thus induce numbers thereof to purchase said machines 
and with effect of unfairly diverting to them substantial trade in com- 
merce from their competitors, among whom were included sellers of domestic 
sewing machines, and sellers also of the imported product, of whom some 
adequately indicated the foreign origin of the product or parts; to the 
injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and of competitors, and 
constituted unfair and deceptive acts and practices in commerce and 
unfair methods of competition therein. 


Before Mr. John Lewis, hearing examiner. 
Mr. William L. Taggart for the Commission. 
Depaoli & Nicco, of San Francisco, Calif., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Anthony Oliverio 
and Lena Oliverio, copartners, doing business as Del Mar Sewing 
Machine Company, hereinafter referred to as respondents, have vio- 
lated the provisions of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

ParacraPH 1. Respondents Anthony Oliverio and Lena Oliverio are 
copartners doing business under the name of Del Mar Sewing Machine 
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Company with their office and principal place of business located at 
8230 Mission Street, San Francisco, California. 

Par. 2. Respondents are now, and have been for several years last 
past, engaged in the sale of sewing machines, of which heads imported 
from Japan are a part, to members of the purchasing public. In the 
course and conduct of their business respondents cause their said 
product, when sold, to be transported from their place of business in 
the State of California to the purchasers thereof located in various 
other States of the United States. Their volume of trade in said com- 
merce has been and is substantial. 

Par. 3. When the sewing machine heads are received by respond- 
ents, the word “Japan” appears on the back of the vertical arm. 
Before the heads are sold to the purchasing public as a part of a com- 
plete sewing machine, it is necessary to attach a motor to the head 
in the process of which the aforesaid word is covered by the motor so 
that it is not visible. In some instances, said heads, when received by 
respondents, are marked with a medallion placed on the front of the 
vertical arm upon which the word “Japan” appears. This word is, 
however, so small and indistinct that it does not constitute adequate 
notice to the public that the heads are imported. Respondents place 
no other marks on their imported sewing machine heads or on complete 
sewing machines, showing foreign origin, or otherwise inform the 
public that the heads are imported, before they are offered for sale 
to the public. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public, 
and such articles are not marked, or are not adequately marked, show- 
ing that they are of foreign origin, or if marked, and the markings 
are covered or otherwise concealed, such purchasing public under- 
stands and believes such articles to be wholly of domestic origin. 

There is among the members of the purchasing public a substantial 
number who have a decided preference for products originating in 
the United States over products originating in whole or in part in 
foreign countries, including sewing machines. 

Par. 5. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in Japan has the 
tendency and capacity to lead members of the purchasing public into 
the erroneous and mistaken belief that their said product is of domes- 
tic origin and to cause substantial numbers of the purchasing public 
to purchase sewing machines, of which said heads are a part, because 
of said erroneous and mistaken belief. 

As a result thereof, substantial trade in commerce has been unfairly 
diverted to respondents from their competitors and substantial injury 
has been and is being done to competition in commerce. 
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Par. 6. Respondents use the words “Universal” and “Majestic” and 
other well known domestic names as trade or brand names for their 
sewing machine heads and complete sewing machines, which words 
are printed or embossed on the front horizontal arm of the head in 
large, conspicuous letters and use said trade or brand names in their 
advertising matter. The words “Universal” and “Majestic” and the 
other well known domestic names are the names, or parts of the names 
of, or used as trade names, marks or brands by one or more business 
organizations transacting and doing business in the United States, 
which are and have been well and favorably known to the purchasing 
public and which are and have been well and long established in 
various industries. 

Par. 7. By using trade or brand names such as “Universal” and 
“Majestic” and other well known domestic names, respondents repre- 
sent, directly or by implication, that their product is manufactured 
by, or connected in some way with, the well and favorably known 
American firm or firms with which said names have long been 
associated, which is contrary to the fact. 

Par. 8. There is a preference among members of the purchasing 
public for products manufactured by well and favorably known and 
long established concerns whose identity is connected with the words 
“Universal” and “Majestic” and other well known domestic names. 
The use of said trade or brand names by respondents on their sewing 
machines and heads enhances the belief on the part of the public that 
the said sewing machines are of domestic origin. 


Par. 9. Respondents, in their advertising, make the following 
statements: 


CLEARANCH SALE! 


WHILE THHY LAST! 
REBUILT PORTABLE ELECTRIC 
SEWING MACHINES 


SINGERS 
WHITES 
DOMESTICS $25.00 
NEW HOMES 
New Motor . New Foot Control! 
New Case! . New Wiring and Plugs! 


5-Year Parts Guarantee! 
Hurry! Only a few machines left to clear 

out at this price. First come — first 

served. Sorry, cash and carry only ! 
Open Monday Eve. ’Till 9 

DEL MAR SHWING MACHINE CoO. 
Sales and Service Authorized Necchi Dealer 
3230 Mission Street Near Valencia . MI: 7-5143 
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By and through the use of the aforementioned statements, re- 
spondents represented, directly or by implication, that they were 
making a bona fide offer to sell Singer, White, Domestic and New 
Home rebuilt portable electric sewing machines for the sum of $25.00 
and that said machines were being offered during a clearance sale 
at a reduced price and for a limited time only. 

The aforesaid representations were false, misleading and decep- 
tive. In truth and in fact the offer to sell rebuilt Singer, White, Do- 
mestic and New Home Sewing Machines for $25.00 was not a gen- 
uine or bona fide offer, but was made for the purpose of obtaining 
leads as to persons interested in purchasing sewing machines. After 
obtaining such leads, respondents make no effort to sell the sewing 
machines advertised but attempt to sell different and more expensive 
sewing machines, particularly machines of which heads made in 
Japan are a part. Respondents’ alleged clearance sales were not 
clearance sales at a reduced price for a limited time only, but actually 
were continuous offers over long periods of time and the price set out 
in their advertisements was the usual and customary price at which 
said rebuilt sewing machines were offered for sale. 

Par. 10. Respondents, in their advertising, make further state- 
ments, such as the following: 

(Picturization of portable electric sewing machine) 
(Electric Sewing machines $169.50) 

By and through the use of the aforementioned statements, respond- 
ents represented, directly or by implication, that their portable electric 
sewing machines were customarily sold to members of the purchasing 
public for the sum of $169.50. In truth and in fact, the sum of $169.50 
is a wholly fictitious price and greatly in excess of the amount usually 
and ordinarily charged for said sewing machines by respondents. 

Par. 11. The use by respondents of the foregoing false, misleading 
and deceptive statements and representations has had and now has the 
tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that all 
such statements and representations were and are true and to induce 
the purchase of substantial quantities of said sewing machines as a 
result of this erroneous and mistaken belief. 

Par. 12. Respondents, in the course and conduct of their business, 
are in substantial competition in commerce with the sellers of domestic 
sewing machines and also sellers of imported sewing machines, some 
of whom adequately disclose to the public that their machines or parts 
thereof are of foreign origin. 

Par. 13. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in Japan and also 
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the use of trade or brand names such as “Universal” and “Majestic” 
and other prominent domestic names have the tendency and capacity 
to lead members of the purchasing public into the erroneous and mis- 
taken belief that their said product is of domestic origin and is manu- 
factured by the well and favorably known firm or firms with which 
said trade or brand names have long been associated and to induce 
members of the purchasing public to purchase sewing machines, of 
which said heads are a part, because of this erroneous and mistaken 
belief. 

As a result thereof, substantial trade in commerce has been unfairly 
diverted to respondents from their competitors and substantial injury 
has been and is being done to competition in commerce. 

Par. 14. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair and deceptive acts and 
practices and unfair methods of competition, in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


CONSENT SETTLEMENT 1? 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 18, 1952, issued and subse- 
quently served its complaint on the respondents named in the caption 
hereof, charging them with the use of unfair and deceptive acts and 
practices and unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purpose of this proceeding, any. 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth and in leu of answer to said complaint, 
hereby 

(1) Admit all the jurisdictional allegations set forth in the com- 
plaint. 

(2) Consent that the Commission may enter the matters here- 
inafter set forth as its findings as to the facts, conclusion, and order 

*The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on April 2, 1953, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 


of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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to cease and desist. It is understood that the respondents, in consent- 
ing to the Commission’s entry of said findings as to the facts, conclu- 
sion, and order to cease and desist, specifically refrain from admitting 
or denying that they have engaged in any of the acts or practices 
stated therein to be in violation of law. 

(3) Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in Para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and prac- 
tices which the Commission had reason to believe were unlawful, the 
conclusion based thereon, and the order to cease and desist, all of 
which respondents consent may be entered herein in final disposition 
of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents Anthony Oliverio and Lena Oliverio are 
copartners doing business under the name of Del Mar Sewing Machine 
Company with their office and principal place of business located at 
3230 Mission Street, San Francisco, California. 

Par. 2. Respondents are now, and have been for several years last 
past, engaged in the sale of sewing machines, of which heads imported 
from Japan are a part, to members of the purchasing public. In the 
course and conduct of their business respondents cause their said prod- 
uct, when sold, to be transported from their place of business in the 
State of California to the purchasers thereof located in various other 
States of the United States. Their volume of trade in said commerce 
has been and is substantial. 

Par. 3. When the sewing machine heads are received by respond- 
ents, the word “Japan” appears on the back of the vertical arm. Be- 
fore the heads are sold to the purchasing public as a part of a com- 
plete sewing machine, it is necessary to attach a motor to the head in 
the process of which the aforesaid word is covered by the motor so 
that it is not visible. In some instances, said heads, when received by 
respondents, are marked with a medallion placed on the front of the 
vertical arm upon which the word “Japan” appears. This word is, 
however, so small and indistinct that it does not constitute adequate 
notice to the public that the heads are imported. Respondents place 
no other marks on their imported sewing machine heads or on com- 
plete sewing machines, showing foreign origin, or otherwise inform 
the public that the heads are imported, before they are offered for sale 
to the public. 
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Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing pub- 
lic, and such articles are not marked, or are not adequately marked, 
showing that they are of foreign origin, or if marked, and the mark- 
ings are covered or otherwise concealed, such purchasing public un- 
derstands and believes such articles to be wholly of domestic origin. 

There is among the members of the purchasing public a substantial 
number who have a decided preference for products originating in 
the United States over products originating in whole or in part in 
foreign countries, including sewing machines. 

Par. 5. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in Japan has the 
tendency and capacity to lead members of the purchasing public 
into the erroneous and mistaken belief that their said product is of 
domestic origin and to cause substantial numbers of the purchasing 
public to purchase sewing machines, of which said heads are a part, 
because of said erroneous and mistaken belief. 

As a result thereof, substantial trade in commerce has been unfairly 
diverted to respondents from their competitors and substantial in- 
jury has been and is being done to competition in commerce. 

Par. 6. Respondents use the words “Universal” and “Majestic” and 
other well known domestic names as trade or brand names for their 
sewing machine heads and complete sewing machines, which words are 
printed or embossed on the front horizontal arm of the head in large, 
conspicuous letters and use said trade or brand names in their adver- 
tising matter. The words “Universal” and “Majestic” and the other 
well known domestic names are the names, or parts of the names of, 
or used as trade names, marks or brands by one or more business or- 
ganizations transacting and doing business in the United States, which 
are and have been well and favorably known to the purchasing public 
and which are and have been well and long established in various 
industries. 

Par. 7. By using trade or brand names such as “Universal” and 
“Majestic” and other well known domestic names, respondents repre- 
sent, directly or by implication, that their product is manufactured by, 
or connected in some way with, the well and favorably known Ameri- 
can firm or firms with which said names have long been associated, 
which is contrary to the fact. 

Par. 8. There is a preference among members of the purchasing - 
public for products manufactured by well and favorably known and 
long established concerns whose identity is connected with the words 
“Universal” and “Majestic” and other well known domestic names. 
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The use of said trade or brand names by respondents on their sewing 
machines and heads enhances the belief on the part of the public that 
the said sewing machines are of domestic origin. 

Par. 9. Respondents, in their advertising, make the following state- 
ments: | 


‘CLEARANCE SALE! 
WHILE THEY LAST! 


REBUILT PORTABLE ELECTRIC 
SEWING MACHINES 
SINGERS 
WHITES 
DOMESTICS 
NEW HOMES 
$25.00 
New Motor . New Foot Control! 
New Case! . New Wiring and Plugs! 
5-Year Parts Guarantee! 
Hurry! Only a few machines left to clear 
out at this price. First come—first 
served. Sorry, cash and carry only! 


Open Monday Eve. ’Till 9 


DEL MAR SEWING MACHINE CO. 
Sales and Service Authorized Necchi Dealer 
3230 Mission Street Near Valencia. MI. 7-5143 

By and through the use of the afore-mentioned statements, respond- 
ents represented, directly or by implication, that they were making a 
bona fide offer to sell Singer, White, Domestic and New Home rebuilt 
portable electric sewing machines for the sum of $25.00 and that said 
machines were being offered during a clearance sale at a reduced price 
and for a limited time only. 

The aforesaid representations were false, misleading and deceptive. 
In truth and in fact the offer to sell rebuilt Singer, White, Domestic 
and New Home Sewing Machines for $25.00 was not a genuine or 
bona fide offer, but was made for the purpose of obtaining leads as 
to persons interested in purchasing sewing machines. After obtain- 
ing such leads, respondents make no effort to sell the sewing machines 
advertised but attempt to sell different and more expensive sewing 
machines, particularly machines of which heads made in Japan are 
apart. Respondents’ alleged clearance sales were not clearance sales 
at a reduced price for a limited time only, but actually were continu- 
ous offers over long periods of time and the price set out in their 
advertisements was the usual and customary price at which said 
rebuilt sewing machines were offered for sale. 
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Par. 10. Respondents, in their advertising, make further statements, 
such as the following: 

(Picturization of portable electric sewing machine) 
(Electric Sewing machines $169.50) 

By and through the use of the aformentioned statements, respond- 
ents represented, directly or by implication, that their portable elec- 
tric sewing machines were customarily sold to members of the 
purchasing public for the sum of $169.50. In truth and in fact, the 
sum of $169.50 is a wholly fictitious price and greatly in excess of the 
amount usually and ordinarily charged for said sewing machines by 
respondent. ; 

Par. 11. The use by respondents of the foregoing false, misleading 
and deceptive statements and representations has had and now has 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
all such statements and representations were and are true and to 
induce the purchase of substantial quantities of said sewing machines 
as a result of this erroneous and mistaken belief. 

Par. 12. Respondents, in the course and conduct of their business, 
are in substantial competition in commerce with the sellers of domestic 
sewing machines and also sellers of imported sewing machines, some 
of whom adequately disclose to the public that their machines or parts 
thereof are of foreign origin. 

Par. 18. The failure of respondents to adequately disclose on 
the sewing machine heads that they are manufactured in Japan and 
also the use of trade or brand names such as “Universal” and “Ma- 
jestic” and other prominent domestic names have the tendency and 
capacity to lead members of the purchasing public into the erroneous 
and mistaken belief that their said product is of domestic origin and 
is manufactured by the well and favorably known firm or firms with 
which said trade or brand names have long been associated and to 
induce members of the purchasing public to purchase sewing ma- 
chines, of which said heads are a part, because of this erroneous and 
mistaken belief. 

As a result thereof, substantial trade in commerce has been un- 
fairly diverted to respondents from their competitors and substan- 
tial injury has been and is being done to competition in commerce. _ 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
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competitors, and constitute unfair and deceptive acts and practices 
and unfair methods of competition, in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It 7s ordered, That the respondents, Anthony Oliverio and Lena 
Oliverio, individually and as copartners doing business as Del Mar 
Sewing Machine Company, or trading under any other name, and 
their representatives, agents and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale or distribution of sewing machine heads or sewing machines in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Offering for sale, selling or distributing foreign-made sewing 
machine heads, or sewing machines of which foreign-made heads are 
a part, without clearly and conspicuously disclosing on the heads the 
country of origin thereof. 

2. Using the words “Universal” or “Majestic,” or any simulations 
thereof, as brand or trade names to designate, describe or refer to 
their sewing machines or sewing machine heads; or representing, 
through the use of any other words or in any other manner, that 
their sewing machines or sewing machine heads are made by anyone 
other than the actual manufacturer. 

3. Representing, directly or by implication, that certain amounts 
are the prices of their sewing machines when such amounts are in 
excess of the prices at which their said sewing machines are ordi- 
narily sold in the usual and regular course of business. 

4. Representing that certain sewing machines are offered for sale, 
when such offer is not a bona fide offer to sell the machines so offered. 

5. Representing, directly or by implication, that the price at which 
any of respondents’ products are offered for sale is a reduced price, 
or for a limited time only, or offered only during a clearance sale, when 
such price is, in fact, the customary price at which said products are 
regularly offered for sale. 

It is further ordered, That the respondents, Anthony Oliverio and 
Lena Oliverio, copartners doing business as Del Mar Sewing Machine 
Company, shall within sixty days after service upon them of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with this 


order. 
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[S] Joun M. Finrerr [S] AnrHony OLtverio 
AND 
Lena OLIVERIO 
DEPALOI and NICCO, John ANTHONY OLIVERIO and 
M. Fillippi, 3295 Mission LENA OLIVERIO, copart- 
Street, San Francisco, Cali- ners doing business as DEL 
fornia. MAR SEWING MACHINE 


COMPANY, 3230 # Mission 
Street, San Francisco, Cali- 
fornia. 


Attorney for Respondents. Respondents. 
Decemper 18, 1952 DecrempBer 18, 1952 
The foregoing consent settlement is hereby accepted by the Federal 


Trade Commission and ordered entered of record on this the 2nd day 
of April, 1953. 
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JOSEPH GLUCK AND COMPANY, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 6038. Complaint, Sept. 4, 1552—Decision, Apr. 2, 1953 


The British Isles have for many years been a source of some of the finest 
fabrics imported into the United States and there is a preference on the 
part of a Substantial portion of the purchasers of cloth in this country for 
suits made from fabrics imported from that source. 


Where a corporation and its two officers, engaged in the purchase from mills 
and jobbers of fabrics which it cut into suit lengths and sold and distributed 
to dealers— 

(a) Represented directly and by implication that said fabrics were imported 
from England through labeling the separate lengths with such typical matter 
as “HEATH ENGLAND”, accompanied by a representation of a lion and 
a unicorn within a diamond-shaped parallelogram, and followed by ‘‘SUF- 
FIELD LONDON”; notwithstanding the fact that said fabrics were woven 
and manufactured in the United States; 

With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the mistaken belief that said fabrics were imported 
from England and thereby induce its purchase of substantial quantities 
thereof : 

Held, That such acts and practices were all to the prejudice and injury of the 
public and constituted unfair and deceptive acts and practices in commerce; 
and, 

Where said corporation and individuals, engaged in the sale and distribution 
in commerce of wool products and defined in the Wool Products Labeling 
Act— 

(0) Misbranded certain of said products, not composed in whole of wool, in 
that they were not labeled to show the wool content as required by said Act; 

With result of placing in the hands of retailers and others a means and instru- 
mentality whereby members of the purchasing public had been and might 
be misled and deceived as above set forth: 

Held, That aforesaid practices constituted a violation of the Wool Products 
Labeling Act and the rules and regulations promulgated thereunder, and 
unfair and deceptive acts and practices within the intent and meanings of the 
Federal Trade Commission Act. 


As respects the charge in the complaint that respondents, engaged in the inter- 
state sale and distribution of rayon fabrics which had the feel and appear- 
ance of wool, affirmatively and by implication represented the same as wool, 
and thereby misled and deceived a substantial portion of the purchasing 
public in said respect: said charge was not supported by reliable, probative 
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and substantial evidence of record, and no finding as to-violation could be 
made with respect thereto, nor order issued.. 


Before Mr. J. Lari Cox, hearing examiner. 

Mr. J.J.McNally and Mr. George EL. Steinmetz for the Commission. 

Halperin, Natanson, Shivitz & Scholer, of New York City, for 
respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Joseph Gluck and Company, Inc., a cor- 
poration, and Abner Gluck and Ned Gluck, individually and as officers 
of said corporation, hereinafter referred to as respondents, have vio- 
lated the provisions of said Acts and the rules and regulations promul- 
gated under the Wool Products Labeling Act of 1939, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrary 1. Respondent ‘Joseph Gluck and Company, Inc., is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York, with its principal place 
of business located at 305 Seventh Avenue, New York, New York. 
The individual respondents, Abner Gluck and Ned Gluck are Presi- 
dent and Secretary-Treasurer, respectively, of the corporate respond- 
ent, Joseph Gluck and Company, Inc., and formulate, control and 
direct the affairs and policies of said corporate respondent. Said indi- 
vidual respondents have their offices at the same place as the corporate 
respondent. 

Par. 2. Said respondents are now, and for several years last past 
have been, engaged in the sale and distribution of woolen and of rayon 
fabrics to dealers for resale to the consuming public. Respondents 
cause said fabrics, when sold, to be transported from their place of 
business in the State of New York to purchasers thereof located in 
various other States of the United States. Respondents maintain, and 
at all times mentioned herein have maintained, a substantial course of 
trade in said fabrics in commerce among and between the various 
States of the United States. 

Subsequent to the effective date of the Wool Products Labeling Act 
of 1939 and more especially since 1950, respondents have introduced 
into commerce, sold, transported, distributed, delivered for shipment 
and offered for sale in commerce, as “commerce”’ is defined in the Wool 


JOSEPH GLUCK & CO., INC., ET AL. 1271 
1269 © Complaint 


Products Labeling Act of 1939, wool products, as “wool products” are 
defined therein. 

Par. 3. In the course and conduct of their said business respondents 
purchased woolen fabrics and rayon fabrics from mills and jobbers. 
The said fabrics were then cut by respondents into lengths suitable for 
making a suit of clothes. The separate lengths were then falsely and 
deceptively labeled with respect to the country of origin of said fabrics, 
within the intent and meaning of the Federal Trade Commission Act 
and were thereafter sold and distributed in commerce, as “commerce” 
is defined in said Act. 

Among and typical of such false and deceptive labeling stamped 
on the separate pieces of fabric are the following: 

BRADFORD-ENGLAND 
(depiction resembling British coat-of-arms) 
ALL WOOL 
HEATH-ENGLAND 
(depiction resembling British coat-of-arms) 

Through the use of the labeling quoted above, respondents repre- 
sented, directly and by implication, that said fabrics were imported 
from England. In truth and in fact said fabrics were not imported 
from England but were woven and manufactured in the United States. 

Par. 4. The British Isles have for many years been the source of 
some of the finest fabrics imported into the United States and there 
is a preference on the part of a substantial portion of the purchasers 
of clothing in this country for suits made from fabrics imported from 
that source. Respondents’ said practice has had, and now has, the 
capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that 
respondents’ said fabrics were imported from England and into the 
purchase of substantial quantities of said fabrics because of such 
erroneous and mistaken belief. 

Par. 5. Rayon is a chemical fiber which may be manufactured so 
as to simulate wool and other natural fibers in texture and appearance. 
Fabrics manufactured from such rayon fibers have the feel and appear- 
ance of wool. Many members of the purchasing public are unable to 
distinguish between such rayon fabrics and fabrics made of wool. 
Consequently, such rayon fabrics are readily accepted by members 
of the purchasing public as wool products. 

Par. 6. Those fabrics so sold and distributed by respondents that 
were composed of rayon simulated wool in texture and appearance. 
Respondents did not label or otherwise inform the consumers of their 
said rayon fabrics that they were composed of rayon. Moreover, those 
rayon fabrics bearing the first above-quoted label were affirmatively 
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represented as being wool. Respondents’ said practice has had, and 
now has, the capacity and tendency to mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that respondents’ rayon fabrics were composed of wool and into 
the purchase of substantial quantities of said rayon fabrics because 
of such erroneous and mistaken belief. 

Par. 7. Respondents’ said wool products, including those composed 
in whole or in part of wool and those composed of rayon which simu- 
lated wool in texture and appearance and those which were affirma- 
tively represented as being wool, were, and are, also misbranded in 
that they were and are not stamped, tagged or labeled as required 
under the provisions of Section 4 (a) (2) of the Wool Products Label- 
ing Act of 1939 in the manner and form prescribed by the rules and 
regulations promulgated under said Act. 

Par. 8. By their said acts and practices, respondents place in the 
hands of retailers and others a means and instrumentality whereby 
members of the purchasing public may be misled and deceived in 
the manner aforesaid. 

Par. 9. The aforesaid acts and practices of respondents are all to 
the prejudice and injury of the public. Respondents’ practice of 
falsely and deceptively labeling their fabrics with respect to the coun- 
try of origin of said fabrics; of falsely representing that their fabrics 
composed of rayon are wool and of failing to disclose the rayon con- 
tent of said fabrics, constitutes unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

The practice of respondents of misbranding their wool products, 
including those composed in whole or in part of wool and those com- 
posed of rayon which simulated wool in texture and appearance and 
those which were affrmatively represented as being wool, by failing to 
attach to said products a stamp, tag or label containing the informa- 
tion required under the provisions of Section 4 (a) (2) of the Wool 
Products Labeling Act of 1939 were, and are, in violation of the Wool 
Products Labeling Act of 1939 and the rules and regulations promul- 
gated thereunder and also constitute unfair and deceptive acts and 
practices within the intent and meaning of the Federal Trade Com- 
mission Act. 

DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated April 2, 1953, the initial 
decision in the instant matter of hearing examiner J. Earl Cox, as set 
out as follows, became on that date the decision of the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission on 
September 4, 1952, issued and subsequently served its complaint in this 
proceeding upon the respondents named in the caption hereof, charg- 
ing them with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of said Acts and the Rules and 
Regulations promulgated under the Wool Products Labeling Act of 
1939, in connection with the sale of woolen and rayon fabrics. After 
the filing of respondents’ answer in this proceeding a hearing was held 
on January 23, 1953, before the above-named hearing examiner of the 
Commission, theretofore duly designated by it, at which a stipulation 
was entered into by and between Samuel L. Scholer, attorney for re- 
spondents, and George E. Steinmetz, attorney in support of the com- 
plaint, subject to the approval of the hearing examiner, whereby it was 
stipulated and agreed that a statement of facts agreed to on the rec- 
ord may be made a part of the record herein and may be taken as the 
' facts in this proceeding and in lieu of evidence in support of the 
charges stated in the complaint or in opposition thereto; that the said 
hearing examiner may proceed upon said statement of facts to make 
his initial decision stating his findings as to the facts, including infer- 
ences which he may draw from the said stipulation of facts, and his 
conclusion based thereon, and enter his order disposing of the proceed- 
ing as to said respondents without the filing of proposed findings and 
conclusions or the presentation of oral argument. Said stipulation as 
to the facts expressly provides that upon appeal to or review by the 
Commission, said stipulation may be set aside by the Commission and 
this matter remanded for further proceedings under the complaint. 

Thereafter, this proceeding regularly came on for final considera- 
tion by said hearing examiner upon the complaint, answer, and stipu- 
lation, said stipulation having been approved by the hearing examiner, 
who, after duly considering the record herein, finds that this proceed- 
ing is in the interest of the public and makes the following findings 
as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent Joseph Gluck and Company, Ine., is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York, with its principal place 
of business located at 305 Seventh Avenue, New York, New York. 
The individual respondents, Abner Gluck and Ned Gluck are Presi- 
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dent and Secretary-Treasurer, respectively, of the corporate respond- 
ent, Joseph Gluck and Company, Inc., and formulate, control and 
direct the affairs and policies of said corporate respondent. Said 
individual respondents have their offices at the same place as the 
corporate respondent. 

Par. 2. Said respondents are now, and for several years last past 
have been, engaged in the sale and distribution of woolen fabrics to 
dealers for resale to the consuming public. Respondents cause said 
fabrics, when sold, to be transported from their place of business in 
the State of New York to purchasers thereof located in various other 
States of the United States. Respondents maintain, and at all times 
mentioned herein have maintained, a substantial course of trade in 
said fabrics in commerce among and between the various States of 
the United States. 

Subsequent to the effective date of the Wool Products Labeling Act 
of 1939 and more especially since 1950, respondents have introduced 
into commerce, sold, transported, distributed, delivered for shipment 
and offered for sale in commerce, as “commerce” is defined in the Wool 
Products Labeling Act of 1939, wool products, as “wool products” 
are defined therein. 

Par. 3. In the course and conduct of their said business respondents 
purchased fabrics composed in whole or in part of wool from mills 
and jobbers. The said fabrics were then cut by respondents into 
lengths suitable for making suits of clothes. The separate lengths 
were then falsely and deceptively labeled with respect to the country 
of origin of said fabrics, within the intent and meaning of the Federal 
Trade Commission Act and were thereafter sold and distributed in 
commerce, as “commerce” is defined in said Act. 

Among and typical of such false and deceptive labeling stamped 
on the separate pieces of fabric are the following: ' 


HEATH ENGLAND 


These words are accompanied by a representation 
of a lion and a unicorn enclosed within a diamond- 
shaped parallelogram, 


SUFFIELD 


LONDON 


Through the use of the labeling quoted above, respondents repre- 
sented, directly and by implication, that said fabrics were imported 
from England. In truth and in fact said fabrics were not imported 
from England but were woven and manufactured in the United 
States. 
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Par. 4. The British Isles have for many years been the source of 
some of the finest fabrics imported into the United States and there is 
a preference on the part of a substantial portion of the purchasers of 
clothing in this country for suits made from fabrics imported from 
that source. Respondents’ said practice has had, and now has, the 
capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that 
respondents’ said fabrics were imported from England and into the 
purchase of substantial quantities of said fabrics because of such 
erroneous and mistaken belief. 

Par. 5. In connection with the respondents’ said wool. products 
which includes those composed in whole or in part of wool, respond- 
ents’ practice was, and has been, to label as to content those products 
consisting entirely of wool, but none of the products consisting in part 
of wool have been labeled by the respondents to show the wool content 
thereof as required under the provisions of Section 4 (a) (2) of the 
Wool Products Labeling Act of 1939 in the manner and form pre- 
scribed by the rules and regulations promulgated under said Act. 

Par. 6. By their said acts and practices, respondents place in the 
hands of retailers and others a means and instrumentality whereby 
members of the purchasing public have been and may be misled and 
deceived in the manner aforesaid. 


CONCLUSION 


The aforesaid acts and practices of respondents are all to the 
prejudice and injury of the public. Respondents’ practice of falsely 
and deceptively labeling their fabrics with respect to the country of or- 
igin of said fabrics constitutes unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

The practice of respondents of misbranding their wool products, 
including those composed in whole or in part of wool, by failing to 
attach to said products a stamp, tag or label containing the informa- 
tion required under the provisions of Section 4 (a) (2) of the Wool 
Products Labeling Act of 1939 were, and are, in violation of the Wool 
Products Labeling Act of 1939 and the rules and regulations promul- 
gated thereunder and also constitute unfair and deceptive acts and 
practices within the intent and meaning of the Federal Trade Com- 
mission Act. 

The reliable, probative and substantial evidence of record does not 
support the charges in the complaint that respondents have engaged 
in the sale and distribution in commerce of rayon fabrics having the 
feel and appearance of wool and have aflirmatively and by implication 
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represented such fabrics as being wool, thereby misleading and. deceiv- 
ing a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such rayon fabrics were composed of wool 
and into the purchase of substantial quantities thereof because of such 
belief. As to these charges there can be no finding that the respondents 
have violated any of the provisions of the Federal Trade Commission 
Act and no order can be or will be issued in reference thereto. 


ORDER 


It is ordered, That the respondents, Joseph Gluck and Company, 
Inc., a corporation, and its officers, and Abner Gluck and Ned Gluck, 
individually and as officers of said corporation, and respondents’ rep- 
resentatives, agents and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale or dis- 
tribution in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of fabrics, do forthwith cease and desist from rep- 
resenting, directly or by implication, that fabrics manufactured in 
the United States were manufactured in any other country. 

It is further ordered, That the respondents, Joseph Gluck and Com- 
pany, Inc., a corporation, and its officers, and Abner Gluck and Ned 
Gluck, individually and as officers of said corporation, and respond- 
ents’ representatives, agents and employees, directly or through any 
corporate or other device, in connection with the introduction into 
commerce or the offering for sale, sale, transportation or distribution 
in commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939, of wool fabrics or other wool products, as such products 
are defined in and subject to said Act, which products contain, pur- 
port to contain or in any way are represented as containing “wool,” 
“reprocessed wool” or “reused wool,” as those terms are defined in 
said Act, do forthwith cease and desist from misbranding such prod- 
ucts by failing: 

1. To affix securely to or place on each such product a stamp, tag, 
label or other means of identification showing in a clear and conspicu- 
ous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said 
total weight, of (1) wool, (2) reprocessed wool, (8) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers ; 

(6) The maximum percentage of the total weight of such wool 
products of any non-fibrous loading, filling, or adulterating matter ; 
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(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged 
in introducing such wool product into commerce or in the offering 
for sale, sale or distribution thereof in commerce, as “commerce” is 
defined in the Wool Products Labeling Act of 1939; 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939; and 

Provided further, That nothing contained in this order shall be 
construed as hmiting any applicable provisions of said Act or the 
Rules and Regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of April 2, 1953]. 
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ISIDORE SANDBERG ET AL. TRADING AS SEYMOUR 
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Rayon is a chemical fiber which may be manufactured and finished in such man- 
ner as to simulate wool and other natural fibers in texture and appearance, 
and many members of the purchasing public are unable to distinguish be- 
tween articles of wearing apparel, including dresses, made from such rayon 
fabrics and those manufactured from wool or other natural fibers; and 
readily accept. wearing apparel made from rayon as made from wool or 
other natural fibers. 


Where two individuals engaged in the manufacture and interstate sale and dis- 
tribution to retailer purchasers of articles of women’s wearing apparel, 
including dresses, made of rayon— 

(a) Failed to label or otherwise inform purchasers that said dresses were com- 
posed of rayon; and 

(b) Falsely represented and impliedly warranted that certain of said dresses, 
made from brushed rayon fabric, were safe to wear, through failing to re- 
veal the highly inflammable characteristic of the material; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the mistaken belief that said garments were made of wool and 
were suitable and safe for wearing as articles of clothing, and thereby into 
the purchase of substantial quantities thereof : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


While it appeared that respondents, since about January 1952, had been labeling 
all garments made of rayon and other synthetic fabrics to show their syn- 
thetic fiber content, and stated that they were then fully complying with 
the Trade Practice Rules of the Commission applicable to the rayon and 
acetate textile industry, it was nevertheless in the public interest that cease 
and desist order issue in view of the inflammable characteristics of fabrics 


theretofore used in some of the wearing apparel made and distributed by 
them. 


Before Mr. J. Karl Cow, hearing examiner. 
Mr. George E’. Steinmetz for the Commission. 
Helman & Hurwitz, of New York City, for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Isidore Sandberg and 
Seymour Sandberg, individually and doing business as a copartnership 
under the firm name of Seymour Dress & Blouse Company, hereinafter 
referred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrarH 1. Respondents are individuals trading and doing busi- 
ness aS a copartnership under the firm name of Seymour Dress & 
Blouse Company with their office and principal place of business lo- 
cated at 462 Seventh Avenue, New York, New York. The home 
address of respondent Isidore Sandberg is 100 Riverside Drive, New 
York, New York, and the home address of respondent Seymour Sand- 
berg is 404 Barnard Avenue, Cedarhurst, Long Island, New York. 

Par. 2. The respondents are now and for more than one year last 
past have been engaged in the manufacture, sale and distribution of 
articles of women’s wearing apparel including dresses, which are com- 
posed of rayon. Respondents cause their products when sold to be 
transported from their place of business in the State of New York to 
purchasers thereof located in various other States of the United States. 
‘Respondents maintain, and at all times mentioned herein have main- 
tained, a substantial course of trade in said products in commerce 
among and between the various States of the United States. 

Par. 3. Rayon is a chemical fiber which may be manufactured and 
finished in such manner as to simulate wool and other natural fibers in 
texture and appearance, and many members of the purchasing public 
-are unable to distinguish between articles of wearing apparel, includ- 
ing dresses made from such rayon fibers, from those manufactured 
from wool or other natural fibers. Consequently, articles of wearing 
-apparel made from such rayon fabrics are readily accepted by many 
members of the purchasing public as made from wool or other natural 
fibers. 

Par. 4. Some of the dresses manufactured and distributed by the 
respondents are made from a particular type of brushed rayon fabric 
which is highly inflammable. Respondents do not label or otherwise 
inform the purchasers thereof that they are composed of rayon nor 
-do they reveal in any manner the highly inflammable characteristics 


thereof. 
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Par. 5. Purchasers of brushed rayon dresses manufactured by re- 
spondents include retail stores which resell the same to the general 
public, and the failure of respondents to reveal that such articles are 
made of rayon, and failing to reveal that they are made of highly 
inflammable material, places in the hands of retailers and others a 
means and instrumentality whereby members of the purchasing pub- 
lic may be misled and deceived in the manner above set forth. 

Par. 6. By failing to label or tag their said brushed rayon dresses 
as rayon, and by failing to reveal or disclose the inflammable char- 
acteristics thereof, respondents have represented and impliedly war- 
ranted that said dresses are safe to wear. In truth and in fact, dresses 
and other articles of wearing apparel made of such brushed rayon 
material are dangerous and unsafe to be worn because they are highly 
inflammable. 

Par. 7. The practices of respondents of failing to reveal that their 
garments are made of rayon and of failing to reveal that some of | 
their garments made of a particular type of brushed rayon are highly 
inflammable and are unsafe to be worn as articles of clothing had 
the tendency and capacity to mislead and deceive a substantial por- 
tion of the purchasing public into the erroneous and mistaken belief 
that said garments were made of wool and were suitable and safe to. 
be worn as articles of clothing and into the purchase of substantial 
quantities of their garments because of such erroneous and mistaken; 
belief. 

Par. 8. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXIT of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated April 2, 1958, the initial: 
decision in the instant matter of hearing examiner J. Earl Cox, as set 
out as follows, became on that date the decision of the Commission.. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 18, 1952, issued and 
subsequently served its complaint in this proceeding upon the re- 
spondents Isidore Sandberg and Seymour Sandberg, individually and 
as partners trading as Seymour Dress & Blouse Company, charging: 
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them with the use of unfair and deceptive acts and practices in com- 
merce within the intent and meaning of said Act. After the filing 
of respondents’ answer in this proceeding a hearing was held on Jan- 
uary 21, 1953, before the above-named hearing examiner of the Com- 
mission, theretofore duly designated by it, at which a stipulation was 
entered into by and between Jacob E. Hurwitz, attorney for respond- 
ents, and George E. Steinmetz, attorney in support of the complaint, 
subject to the approval of the hearing examiner, whereby it was stipu- 
lated and agreed that a statement of facts agreed to on the record may 
be made a part of the record herein and may be taken as the facts in 
this proceeding and in lieu of evidence in support of the charges stated 
in the complaint or in opposition thereto; that the said hearing exam- 
imer may proceed upon said statement of facts to make his initial 
decision stating his findings as to the facts, including inferences which 
he may draw from the said stipulation of facts, and his conclusion 
based thereon, and enter his order disposing of the proceeding as to 
said respondents without the filing of proposed findings and conclu- 
sions or the presentation of oral argument. Said stipulation as to the 
facts expressly provides that upon appeal to or review by the Com- 
mission, said stipulation may be set aside by the Commission and this 
matter remanded for further proceedings under the complaint. 
Thereafter, this proceeding regularly came on for final considera- 
tion by said hearing examiner upon the complaint, answer, and stipu- 
lation, said stipulation having been approved by the hearing exam- 
iner, who, after duly considering the record herein, finds that this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondents are individuals trading and doing busi- 
ness as a copartnership under the firm name of Seymour Dress & 
Blouse Company with their office and principal place of business 
located at 462 Seventh Avenue, New York, New York. The home 
address of respondent Isidore Sandberg is 100 Riverside Drive, New 
York, New York, and the home address of respondent Seymour Sand- 
berg is 404 Barnard Avenue, Cedarhurst, Long Island, New York. 

Par. 2. The respondents are now and for more than one year last 
past have been engaged in the manufacture, sale and distribution of 
articles of women’s wearing apparel, including dresses, which are 
composed of rayon. Respondents cause their products when sold to 
be transported from their place of business in the State of New York 
to purchasers thereof located in various other States of the United 
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States. Respondents-maintain, and at all times mentioned herein 
have maintained, a substantial course of trade in said products in 
commerce among and between the various States of the United States 

Par. 8. Rayon is a chemical fiber which may be manufactured and 
finished in such manner as to simulate wool and other natural fibers 
in texture and appearance, and many members of the purchasing 
public are unable to distinguish between articles of wearing apparel, 
including dresses, made from such rayon fabrics and those manu- 
factured from wool or other natural fibers. Consequently, articles of 
wearing apparel made from such rayon fabrics are readily accepted 
by many members of the purchasing public as made from wool or 
other natural fibers. 

Par. 4. Some of the dresses manufactured and distributed by the 
respondents were made from a particular type of brushed rayon fabric 
which burns rapidly or intensely and is highly inflammable. Respond- 
ents did not label or otherwise inform the purchasers thereof that they 
were composed of rayon nor did they reveal in any manner the highly 
inflammable characteristics thereof. 

Par. 5. Purchasers of brushed rayon dresses manufactured by 
respondents include retail stores which resell the same to the general 
public, and the failure of respondents to reveal that such articles were 
made of rayon, and the failure to reveal that they were made of highly 
inflammable material, places in the hands of retailers and others a 
means and instrumentality whereby members of the purchasing public 
may have been misled and deceived. 

Par. 6. By failing to label or tag their said brushed rayon dresses: 
as rayon, and by failing to reveal or disclose the inflammable charac- 
teristics of some of their fabrics and garments, respondents have repre- 
sented and impliedly warranted that said dresses were and are safe 
to wear. In truth and in fact, dresses and other articles of wearing 
apparel made of such brushed rayon material were and are dangerous 
and unsafe to be worn because they were and are highly inflammable. 

Par. 7. The practices of respondents of failing to reveal that their 
garments were made of rayon and of failing to reveal that some of 
their garments made of a particular type of brushed rayon were and’ 
are highly inflammable and unsafe to be worn as articles of clothing: 
had the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken: 
belief that said garments were made of wool and were suitable and 
safe to be worn as articles of clothing and into the purchase of sub- 
stantial quantities of their garments because of such erroneous and! 
mistaken belief. 
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The aforesaid acts and practices of respondents as hereinabove 
found are all to the prejudice and injury of the public and constitute: 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

The respondents have since about January 1952 labeled all gar- 
ments made of rayon and other synthetic fabrics to show the synthetic 
fiber content thereof, and further state that they are now fully com- 
plying with the Trade Practice Rules of the Federal Trade Commis- 
sion applicable to the rayon and acetate textile industry. However,. 
because of the inflammable characteristics of the fabrics heretofore 
used in some of the wearing apparel manufactured and distributed by 
the respondents, it is in the public interest that a cease and desist 
order be issued. ; 


ORDER 


It ts ordered, That the respondents Isidore Sandberg and Seymour: 
Sandberg, individually and trading and doing business as Seymour: 
Dress & Blouse Company, or under any other name or names, and 
their respective representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of dresses or any other gar- 
ments, do forthwith cease and desist from: 

1. Offering for sale or selling any garments composed in whole or 
in part of rayon without clearly disclosing thereon, or on tags or labels 
affixed thereto, such rayon content. 

2. Offering for sale or selling any garments made of highly inflam- 
mable materials without clearly and affirmatively disclosing thereon, 
or on tags or labels affixed thereto, that said garments are highly in- 
flammable and are dangerous and unsafe to be worn as articles of 
clothing. 

ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of April 2, 1953]. 
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Where a corporation and its three officers, engaged in the sale, among other 
things, of freezers to purchasers in the District of Columbia and adjacent 
States, after making arrangements whereby purchasers of said products 
were enrolled in a food distributing organization operated by an unaffiliated 
concern which entitled members to purchase frozen food items in bulk— 

(a) Represented through radio broadcasts, oral statements of their salesmen, 
and other advertising, that they were engaged in the operation of a food 
purchasing plan, that said plan was offered by them to assist participants 
in buying their food at wholesale prices, and that participants in such plan 
could eliminate the retailer and buy at wholesale prices or from a wholesaler ; 

When in fact their sole connection with the food business was that they 
enrolled purchasers of their freezers in said plan to promote the sale of their 
freezers; the food distributing organization was not a wholesaler, and par- 
ticipants could not eliminate the retailer since many nurmal food require- 
ments were not available under the plan ; and the prices at which participants 
purchased were not wholesale prices ; 

(0) Falsely represented as aforesaid that participants in the plan could effect 
over-all monetary savings through the general use of frozen foods in place 
of other forms; the facts being that frozen foods, purchased ordinarily in 
increased quantity through the plan, in the main cost more per edible pound 
than other forms; 

(c) Falsely represented that any family could reduce its expenditure for food 
by $30 or more per month by participation in the plan, and that participants 
could purchase for 70c meat or frozen food which would cost $1.00 at retail 
and thus save 30%; 

The facts being that many common articles of food are not available under 
the plan ; a participant would effect his maximum saving only by continuing to 
purchase no greater amounts of meat and frozen foods than were purchased 
through retail channels theretofore; difference in food prices was small; 
the monthly food bill of a family prior to participation would have to be 
far in excess of the usual cost for many to permit any such saying; and 
prices of many meats and frozen foods available through the plan were more 
than 70% of the retail prices; 

(d) Falsely and misleadingly represented that monetary savings could be ef- 
fected by all who purchased and used their freezers, and that installment 
payments, calculated on a daily basis, represented cost of food consumed 
and also payment on a freezer ; 


1 Amended, 
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When in fact a substantial number of instances, purchase and use of @ 
freezer would not result in net monetary savings; increase in expenses, in- 
cluding financing, operation, maintenance, and depreciation costs, would 
eliminate savings which might be effected through purchase of food in bulk;. 
and 

(e) Falsely represented that a participant in the plan received a freezer free 
or as a gift; 

With capacity and tendency to mislead a substantial portion of the purchasing 
public into the erroneous belief that such representations were true, and 
thereby induce the purchase of substantial quantities of their freezers: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before U/r. James A. Purcell, hearing examiner. 
Mr. John J. McNalley for the Commission. 
Mr. Myer Koonin, of Washington, D. C., for respondents. 


AMENDED COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Phillips, Inc., a 
corporation, and Phillip Filderman, Mike Filderman and William 
Pinson, individually and as officers of said corporation, hereinafter 
referred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its amended 
complaint, stating its charges in that respect as follows: 

ParacrarH 1. Phillips, Inc., is a corporation, organized, existing 
and doing business under and by virtue of the laws of the State of 
Delaware, with its principal offices and place of business located at 
937 F Street, N. W., Washington, D. C. The individual respondents, 
Phillip Filderman, Mike Filderman and William Pinson are Presi- 
dent, Vice President and Secretary-Treasurer, respectively, of the 
corporate respondent, Phillips, Inc., and formulate, control and direct 
the affairs and policies of said corporate respondent. Said individual 
respondents have their offices at the same place as the corporate re- 
spondent. 

Par. 2. Respondents are now, and for more than one year last past 
have been, engaged in the sale of electrical appliances, including freez- 
ers. Respondents have made arrangements whereby purchasers of 
said freezers are enrolled in a food distributing organization, oper- 
ated by a concern not affiliated with respondents, which entitles mem- 
bers to purchase certain food items in bulk quantities. 
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Par. 3. In the course and conduct of their business, respondents 
cause their freezers, when sold, to be transported to the purchasers 
thereof at their places of residence in the District of Columbia and 
in States adjacent thereto, and at all times material herein have main- 
tained a course of trade in said freezers in commerce, as “commerce” 
is defined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business, respondents, 
through the use of radio broadcasts and other means of advertising, 
and through oral statements of their salesman, have made certain 
representations, of which the following are typical : 


... The Food Savings Club has one important purpose in mind. That’s to 
make every 70 cents you spend on food do the work of a dollar. Countless 
Washington houseowners and homedwellers who have joined this club are 
doing exactly that right now! Saving 30 to 60 dollars a month, 300 to 700 dollars 
a year—and at the same time these families are enjoying better food than they’ve 
had in years. More steaks, and good rich meat, more nutritious vegetables, 
fruits and seafoods while they’re saving 30 cents on every food dollar. You 
ean do it too. Get the whole story right now—call Republic 0606. The Food 
Savings Club at Republic 0606. 

All you do to get complete information is call Republic 0606 . .. and get the 
facts on the FOOD SAVINGS CLUB—an organization especially formed to 
help you buy your foods WHOLESALE! That’s right—I said WHOLESALE 
prices. Save 80 cents on every food dollar. Enough in a few years time to maybe 
buy an automobile or pay off the mortgage on your home!... 

... The PHILLIP’S WHOLESALE FOOD PLAN offers you an unprece- 
dented opportunity to save money on food every single month of your life. This 
we guarantee. Through the PHILLIP’S WHOLESALE FOOD PLAN, you eat 
better while spending less for food—and here’s how! With the cooperation of 
leading home freeze manufacturers and food distributors, the PHILLIP’S 
WHOLBSALE FOOD PLAN brings to your home YOUR CHOICH of any famous 
make home freezer ... PLUS an unlimited selection of frozen foods in the fruit 
and. vegetable lines—PLUS your choice of Government graded cuts of steaks, 
prime ribs, Kansas City beef and lamb, pork, veal, chicken, turkey and seafood— 
freely delivered to your door at the total cost to you of as low as one dollar 
a day! Now the largest single profit in the food industry is the retail store— 
PHILLIP’S WHOLESALE FOOD PLAN eliminates the retail store... and this 
eliminates the profit... 

... All of this delivered to your home at a total cost to you ranging as low 
as one dollar a day. That’s not just for the freezer alone . . . not just for the 
food alone ... but for BOTH . . . the food AND the freezer ... All yours 
on easy terms as low as $1.a DAY! How is this possible? It’s simple when you 
understand that the retail store takes the largest single profit there is in the 
food industry. Phillip’s Whole Food Plan eliminates the retail store—and 
thereby eliminates that profit. Another thing—Phillip’s Wholesale Food Plan 
delivers right to your home... FREE OF CHARGE .. . thereby saving you 
time as well as money. To get all the facts about this unusual plan ... phone 
Republic 0606. 
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Please accept your. FREEZER FREE 
(depiction of a freezer) 
A “GIFT” from the sayings in your food costs 
during the first 18 months. 


Under our system you do two things. Number one, you circumvent the 
retailer and buy direct from the wholesaler; and number two, you eliminate 
the waste in food. You do that by a greater use of frozen foods . . . every day 
more and more of the people are learning that frozen foods are the freshest of 
all foods, the healthiest of all foods, the tastiest of all foods, and actually the 
cheapest of all foods. 


1) ... You can buy day old bread at less than half price. 

2) ... Take advantage of seasonable buying, when certain foods are at the 
Jowest price .. 

3) ... Fix large containers of soup at a time and put it up in containers... 

4) ... Never throw away leftovers, just make sandwiches with leftovers. 
Wrap it, labelitandfreezeit ... 

5) ... If you do any hunting, you don’t have to give your bag surplus away. 
Freeze it and you can have venison ... allyeararound... 


Par. 5. Through the use of the foregoing statements and represen- 
tations and others of the same import, but not specifically set out 
herein, respondents represented, directly or by implication: 

1. That they are engaged in the operation of a food purchasing 
pian. 

2. That the said plan is offered by respondents to assist partici- 
pants in buying their food at wholesale prices. 

3. That participants in such plan can eliminate the retailer and 
‘buy at wholesale prices or from a wholesaler. 

4, That participants in such plan can effect over-all monetary 
savings through the general use of frozen foods in place of corre- 
sponding foods in other forms. 

5. That any family can reduce its expenditure for food by $30.00 
or more per month by participation in the plan offered by respondents. 

6. That participants in such plan can purchase for 70¢ any meat or 
frozen food which, if purchased through usual retail channels, would 
cost $1.00, and thus save 30 percent on the cost of meats and frozen 
foods. 

7. That net monetary savings can be effected by all who purchase 
and use respondents’ freezers. 

8. That the installment payments, stated on a daily basis, made by 
a participant in such plan, represent the cost, on the same basis, of 
food consumed and also a payment on a freezer. 

9. That a participant in such plan receives a freezer free or as a 
gift. 

Par. 6. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact: 
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1. Respondents are engaged in the sale of freezers and other appli- 
ances; not in the food business. Their sole connection with the food 
business is that they enroll the purchasers of their freezers in a food 
purchasing plan operated by another concern with which they are in 
no way affiliated. 

2. The food plan is not offered by respondents to assist partici- 
pants in buying their food at wholesale prices. The offer is made by 
respondents solely for the purpose of inducing and promoting the 
sale of its freezers. 

3. Participants in said plan cannot eliminate or discontinue pa- 
tronizing retail establishments inasmuch as many of their normal food 
requirements are not available under said plan. The food distrib- 
uting organization from which participants purchase is not a whole- 
saler and the prices at which participants purchase are not wholesale 
prices. 

4, Participation in said plan for quantity purchases of meats and 
frozen foods requires the use of a freezer. Respondents, in advertis- 
ing said plan, are seeking to sell freezers to members of the public 
who do not own them. Acquisition of a freezer will ordinarily be 
followed by increased consumption of frozen foods, such as are avail- 
able under said plan, and as a consequence, a decrease in consumption 
of foods in other forms. In the main, frozen foods will cost more 
per edible pound, whether purchased through such a plan or other- 
wise, than corresponding foods in other available forms normally 
consumed by the public. No over-all saving in food costs will be 
accomplished by the general substitution of frozen foods for corre- 
sponding foods in other forms. 

5. Many common and usual articles of food are not available under 
the said plan, and in consequence, a family can save nothing on the 
cost of those articles by participation in the plan 

A participant in the plan will effect his maximum saving only by 
continuing to consume no greater amounts of meat and frozen foods 
than were purchased through usual retail channels before participa- 
tion. The food plan prices are in some instances higher, in some 
lower and in others identical with the usual retail prices for the same 
food items of the same or other brands; in any case, the difference 
in price is small. 

For a saving of $30 per month on the family food bill effected by 
participation in the plan, the family’s monthly food bill prior to 
participation must have been far in excess of that which is usual for 
many families, and such participation will not in any substantial 
number of instances result in a saving of $30 per month. 
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6. The prices of many meats and frozen foods available through 
said plan are more than 70 percent of the prices thereof in usual retail 
channels. The differences between food plan prices and current 
retail prices for such foods vary; prices of individual items under the 
food plan are sometimes the higher, and participation in the plan will 
not, in any substantial number of instances, result in a saving of 30 
percent of the cost of meats and frozen foods. 

7. In a substantial number of instances, the purchase and use of a 
freezer will not result in net monetary savings. In such instances the 
increase in expenses directly attributable to the purchase and use of 
a freezer will eliminate savings, if any, which may be effected through 
the purchase of food in bulk quantities. Among the expenses which 
will be thus incurred are the costs of financing where credit is used, 
and the costs of operation, maintenance and depreciation of the 
freezer. 

8. Installment payments, calculated on a daily basis, which, under 
said plan, are applied to the cost of a freezer and an initial supply of 
food, do not constitute a measure of the cost, on a daily basis, to the 
participant of food consumed. 

9. The freezers acquired by participants in said plan are not free 
or gifts but must be paid for. 

Par. 7. The use by respondents of the said false and misleading 
statements and representations has the capacity and tendency to mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that the statements and representa- 
tions contained therein are true and to induce the purchase of sub- 
stantial quantities of respondents’ freezers by reason of such erroneous 
and mistaken belief. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


CONSENT SETTLEMENT ? 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 5, 1952, issued its complaint 
and on December 15, 1952, issued its amended complaint, both of 


1The Commission’s ‘‘Notice of Acceptance of Consent Settlement and Order to File 
Report of Compliance” in said matter follows : 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on April 7, 1953 subject only to the 
condition that the respondents comply with the requirements of the following paragraph 
with respect to the filing of a report showing the manner and form in which they have 
-complied with the order to cease and desist; and subject to such condition, said consent 
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which were duly served on the respondents named in the caption 
hereof, charging them with the use of unfair and deceptive acts and 
practices in violation of the provisions of said Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule 5 of the Commis- 
sion’s Rules of Practice, solely for the purpose of this proceeding,. 
any review thereof, and the enforcement of the order consented to,. 
and conditioned upon the Commission’s acceptance of the consent 
settlement hereinafter set forth and in lieu of the answer to said 
amended complaint heretofore filed and which, upon acceptance by 
the Commission of this settlement, is to be withdrawn from the record,. 
hereby : 

1. Admits all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consents that the Commission may enter the matter hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease: 
and desist. It is understood that the respondents, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion and 
order to cease and desist, specifically refrain from admitting or denying 
that they have engaged in any of the acts or practices stated therein 
to be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in Para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Phillips, Inc., is a corporation, organized, existing 
and doing business under and by virtue of the laws of the State of 
Delaware, with its principal offices and place of business located at 
937 F Street, NW., Washington, D. C. The individual respondents,. 
Phillip Filderman, Mike Filderman and William Pinson are Presi- 
dent, Vice President and Treasurer, and Secretary, respectively, of 


settlement was ordered entered of record as the Commission’s findings as to the facts,. 
conclusion, and order in disposition of this proceeding. 

It is accordingly ordered, That the respondents, Phillips, Inc., a corporation, and Phillip. 
Filderman, Mike Filderman and William Pinson, individually and as officers of said cor- 
poration, shall, within sixty (60) days after service upon them of this notice and order, 
tile with the Commission a report in writing setting forth in detail the manner and form 
in which they have complied with the order to cease and desist contained in the consent 
settlement entered herein. 
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the corporate respondent, Phillips, Inc., and formulate, control and 
direct the affairs and policies of said corporate respondent. Said 
individual respondents have their offices at the same place as the corpo- 
rate respondent. 

Par. 2. Respondents are now, and for more than one year last past 
have been, engaged in the sale of electrical appliances, including 
freezers. Respondents have made arrangements whereby purchasers 
of said freezers are enrolled in a food distributing organization, oper- 
ated by a concern not affiliated with respondents, which entitles mem- 
bers to purchase certain food items in bulk quantities. 

Par 38. In the course and conduct of their business, respondents 
cause their freezers, when sold, to be transported to the purchasers 
thereof at their places of residence in the District of Columbia and in 
States adjacent thereto, and at all times material herein have main- 
tained a course of trade in said freezers in commerce, as “commerce” 
is defined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business, respondents, 
through the use of radio broadcasts and other means of advertising, 
and through oral statements of their salesmen, have made certain 
representations, of which the following are typical : 


... The Food Savings Club has one important purpose in mind. That’s to 
make every 70¢ you spend on food do the work of one dollar. Countless Wash- 
ington houseowners and homedwellers who have joined this club are doing 
exactly that right now! Saving 30 to 60 dollars a month, 300 to 700 dollars a 
year—and at the same time these families are enjoying better food than they’ve 
had in years. More steaks, and good rich meat, more nutritious vegetables, 
fruits and seafood while they’re saving 30 cents on every food dollar. You can 
do it too. Get the whole story right now—call Republic 0606. The Food Sav- 
ings Club at Republic 0606. 

All you do to get complete information is call Republic 0606 .. . and get the 
facts on the FOOD SAVINGS CLUB—an organization especially formed to help 
you buy your foods WHOLESALE That’s right—I said WHOLESALD prices. 
Save 30 cents on every food dollar. Enough in a few years time to maybe buy an 
automobile or pay off the mortgage on yourhome!... 

... The PHILLIP’S WHOLESALE FOOD PLAN offers you an unprecedented 
opportunity to save money on food every single month of your life. This we 
guarantee. Through the PHILLIP’S WHOLESALE FOOD PLAN, you eat bet- 
ter while spending less for food—and here’s how! With the cooperation of lead- 
ing home freeze manufacturers and food distributors, the PHILLIP’S WHOLE- 
SALE FOOD PLAN brings to your home YOUR CHOICE of any famous make 
home freezer ... PLUS an unlimited Selection of frozen foods in the fruit and 
vegetable lines—PLUS your choice of Government graded cuts of steaks, prime 
ribs, Kansas City beef and lamb, pork, veal, chicken, turkey and seafood—tfreely 
delivered to your door at the total cost to you of as low as one dollar a day! 
Now the largest single profit in the food industry is the retail store—PHILLIP’S 
WHOLESALE FOOD PLAN eliminates the retail store . . . and this eliminates 
the profit ... 
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... All of this delivered to your home at a total cost to you ranging as low 
as one dollar a day. That’s not just for the freezer alone ... not just for the 
food alone... but for BOTH... the food AND the freezer ... All yours 
on easy terms as low as $1 a DAY! How is this possible? It’s simple when you 
understand that the retail store takes the largest single profit there is in the 
food industry. Phillip’s Wholesale Food Plan eliminates the retail store—and 
thereby eliminates that profit. Another thing—Phillip’s Wholesale Food Plan 


delivers right to your home... FREE OF CHARGE .. . thereby saving you 
time as well as money. To get all the facts about this unusual plan . .. phone 
Republic 0606. 


Please accept your FREDZER FREE 
(depiction of a freezer) 
A “GIFT” from the savings in your food costs 
during the first 18 months. 


Under our system you do two things. Number one, you circumvent the retailer 
and buy direct from the wholesaler; and number two, you eliminate the waste 
in food. You do that by a greater use of frozen foods . . . every day more and 
more of the people are learning that frozen foods are the freshest of all foods, 
the healthiest of all foods, the tastiest of all foods, and actually the cheapest of 
all foods. 


...1)... Youcan buy day old bread at less than half price. 

2)... Take advantage of Seasonable buying, when certain foods are at the 
lowest price. . 

3) ... Fix large containers of soup at a time and put it up in containers... 

4) ... Never throw away leftovers, just make sandwiches with leftovers. 
Wrap it, labelitandfreezeit... 

5) ... If you do any hunting, you don’t have to give your bag surplus away. 
Freeze it and you can have venison ... allyeararound... 


Par. 5. Through the use of the foregoing statements and representa- 
tions and others of the same import, but not specifically set out here- 
in, respondents represented, directly or by implication: 

1. That they are engaged in the operation of a food purchasing 
plan. 

2. That the said plan is offeréd by respondents to assist participants 
in buying their food at wholesale prices. 

3. That participants in such plan can eliminate the retailer and buy 
at wholesale prices or from a wholesaler. 

4. That participants in such plan can effect over-all monetary sav- 
ings through the general use of frozen foods in place of corresponding 
foods in other forms. 

5. That any family can reduce its expenditure for food by $30 or 
more per month by participation in the plan offered by respondents. 

6. That participants in such plan can purchase for 70 cents any meat _ 
or frozen food which, if purchased through usual retail channels, 


would cost $1, and thus save 30 percent on the cost of meats and frozen 
foods. 
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7. That net monetary savings can be effected by all who purchase 
and use respondents’ freezers. 

8. That the installment payments, stated on a daily basis, made by 
a participant in such plan, represent cost, on the same basis, of food 
consumed and also a payment on a freezer. 

9. That a participant in such plan receives a freezer free or as a 
gift. 

Par. 6. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact: 

1. Respondents are engaged in the sale of freezers and other appli- 
ances; not in the food business. Their sole connection with the food 
business is that they enroll the purchasers of their freezers in a food 
purchasing plan operated by another concern with which they are in 
no way affiliated. 

2. The food plan is not offered by respondents to assist participants 
in buying their food at wholesale prices. The offer is made by 
respondents solely for the purpose of inducing and promoting the sale 
of its freezers. 

3. Participants in said plan cannot eliminate or discontinue pat- 
ronizing retail establishments inasmuch as many of their normal food 
requirements are not available under said plan. The food distribut- 
ing organization from which participants purchase is not a wholesaler 
and the prices at which participants purchase are not wholesale prices. 

4. Participation in said plan for quantity purchases of meats and 
frozen foods requires the use of a freezer. Respondents, in advertis- 
ing said plan, are seeking to sell freezers to members of the public 
who do not own them. Acquisition of a freezer will ordinarily be fol- 
lowed by increased consumption of frozen foods, such as are available 
under said plan, and as a consequence, a decrease in consumption of 
foods in other forms. In the main, frozen foods purchased through 
said plan will cost more per edible pound than corresponding foods 
in other available forms normally consumed by the public. No over- 
all saving in food costs will be accomplished by the general substitu- 
tion of frozen foods available under said plan for corresponding foods 
in other forms. 

5. Many common and usual articles of food are not available under 
the said plan, and in consequence, a family can save nothing on the 
cost of those articles by participation in the plan. 

A participant in the plan will effect his maximum saving only by 
continuing to consume no greater amounts of meat and frozen foods 
than were purchased through usual retail channels before participa- 
tion. The food plan prices are in some instances higher, in some 
lower, and in others identical with the usual retail prices for the same 

260133—55 85 
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food items of the same or other brands; in any case, the difference in 
price is small. 

For a savings of $30 per month on the family food bill effected by 
participation in the plan, the family’s monthly food bill prior to 
participation must have been far in excess of that which is usual for 
many families, and such participation will not in any substantial 
number of instances result in a saving of $30 per month. 

6. The prices of many meats and frozen foods available through 
said plan are more than 70 percent of the prices thereof in usual retail 
channels. The differences between food plan prices and current retail 
prices for such foods vary; prices of individual items under the food 
plan are sometimes the higher, and participation in the plan will not, 
in any substantial number of instances, result in a saving of 30 percent 
of the cost of meats and frozen foods. 

7. In a substantial number of instances, the purchase and use of a 
freezer will not result in net monetary savings. In such instances the 
increase in expenses directly attributable to the purchase and use of a 
freezer will eliminate savings, if any, which may be effected through 
the purchase of food in bulk quantities. Among the expenses which 
will be thus incurred are the costs of financing where credit is used, 
and the costs of operation, maintenance and depreciation of the freezer. 

8. Installment payments, calculated on a daily basis, which, under 
said plan, are applied to the cost of a freezer and an initial supply of 
food, do not constitute a measure of the cost, on a daily basis, to the 
participant of food consumed. 

9. The freezers acquired by participants in said plan are not free 
or gifts but must be paid for. 

Par. 7. The use by respondents of the said false and misleading 
statements and representations has the capacity and tendency to mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that the statements and representa- 
tions contained therein are true and to induce the purchase of substan- 
tial quantities of respondents’ freezers by reason of such erroneous 
and mistaken belief. 

CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


It ts ordered, That respondents, Phillips, Inc., a corporation, and its 
officers, and Phillip Filderman, Mike Filderman and William Pinson, 
individually and as officers of said corporation, and respondents’ repre- 
sentatives, agents and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale or distri- 
bution of freezers in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, do forthwith cease and desist from: 

1. Representing, through the use of such terms as “Phillip’s Whole- 
sale Food Plan” or otherwise, that they are engaged in the operation 
of a plan for the purchasing of food. 

2. Representing, directly or by implication, that such plan is offered 
for any reason other than the promotion of the sale of respondents’ 
freezers. 

3. Representing, directly or by implication, that participants in 
such plan can eliminate the retailer or buy at wholesale prices or from 
a wholesaler. 

4. Representing, directly or by implication, that over-all monetary 
savings may be effected through the general use of frozen foods in 
place of corresponding foods in other forms. 

5. Representing, directly or by implication, that any over-all mone- 
tary saving can be effected through participation in such plan unless, 
in immediate connection therewith, the amount of the expenditure for 
foods available through said plan which is necessary to effect such 
saving is disclosed. 

6. Misrepresenting the difference between the price of foods avail- 
able under the plan and the price of such foods in usual retail channels, 
or the percentage of food costs which can be saved by participation 
in such plan. 

7. Representing that net monetary savings, however expressed, can 
be effected by the use of freezers purchased from respondents, unless 
the costs of operation, maintenance and depreciation and, in the event 
that the freezer is purchased on credit, the costs of such credit, are 
taken into account. 

8. Representing that the amount of an installment payment on the 
purchase of a freezer or of a supply of food constitutes a measure of 
the cost to the participants of food consumed during such installment 


period. 
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9. Representing that freezers which must be paid for are free or are 
gifts. 
PHILLIPS, ING. 
By [S] Putrre Frperman 
President 


[S] Pamir Firrpprman 
Philip Filderman,  Indi- 
vidually and as Presi- 
dent of Phillips, Ine. 
[S] Mixer Firprerman 
Mike Filderman, Individ- 
ually and as Vice Presi- 
dent and Treasurer of 
Phillips, Inc. 
[S] Witit1am Prnson 
William Pinson, Individu- 
ally and as Secretary of 
Phillips, Ine. 
[S] Myrr Koonrn 
Myer Koonin, Attorney for 
Respondent. 
Washington, D. C. 
Frpruary 17, 1953 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 7th day of 
April, 1953, subject only to the condition that the respondents shall, 
within sixty (60) days after service upon them of a copy of this con- 
sent settlement, file with the Commission a report in writing setting 
forth in detail the manner and form in which they have complied with 
the order to cease and desist contained in said consent settlement. 
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In THE MarrTer oF 


BELVEDERE SEWING MACHINE COMPANY, INC. ET AL. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5941. Complaint, Jan. 18, 1952—Decision, Apr. 9, 1953 


When articles of merchandise, including sewing machines, are exhibited and 
offered for sale by retailers to the purchasing public not marked to show 
that they are of foreign origin, or if markings are concealed, the public 
understands and believes such articles to be wholly of domestic origin. 

There is among the members of the purchasing public a substantial number who 
have a decided preference for products originating in the United States over 
products originating, in whole or in part, in foreign countries, including 
sewing machine heads. 

Substantial numbers of distributors, dealers, and the purchasing public prefer 
to deal with concerns which manufacture the product they sell. 

Where two corporations and their officers, engaged respectively in the sale and 
distribution of (1) sewing machine heads imported from Japan, upon 
which the words ‘‘Made in Occupied Japan” or “Japan” on the back of the 
vertical arm were covered in attaching the motor to the head, and of com- 
plete sewing machines of which such heads were a part, and of (2) similar 
portable sewing machines— 

(a) Failed adequately to disclose such foreign origin on the aforesaid heads; 
and 

(b) Represented falsely that they manufactured the sewing machine heads 
and sewing machines sold by them, through inclusion of the word “Manu- 
facturers” on their letterheads ; 

With result that dealers were thereby provided with the means to mislead the 
purchasing public as to the place of origin of said heads; and with tendency 
and capacity to lead members of that public into the erroneous belief that 
said products were of domestic origin and manufactured by them, and thus 
induce purchase thereof; whereby trade was unfairly diverted to them from 
their competitors, including makers and sellers of domestic machines, and 
sellers of the imported products, of whom Some adequately informed the 
public as to the source or origin of their said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and their competitors, and con- 
stituted unfair and deceptive acts and practices in commerce and unfair 
methods of competition therein. 


Before Mr. John Lewis, hearing examiner. 

Mr. William L. Taggart for the Commission. 

Mr. Franklin D. Laven, of Los Angeles, Calif., and Crawford & 
Heath, of Pasadena, Calif., for respondents. 

Herbst & Herbst, of New York City, also represented Ben Krisiloft. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Belvedere Sewing 
Machine Company, Inc., a corporation, and Joseph Primanti, Richard 
H. Turner and Lewis P. Reiterman, individually and as officers of said 
' Belvedere Sewing Machine Company, Inc., and Belvedere Sales Cor- 
poration, a corporation, and Ben Krisiloff, Richard H. Turner and 
Joseph Primanti, individually and as officers of said Belvedere Sales 
Corporation, hereinafter referred to as respondents, have violated the 
provisions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrarn 1. Respondent Belvedere Sewing Machine Company, 
TInc., is a corporation organized and existing under and by virtue of 
the laws of the State of California with its office and principal place 
of business located at 1945 South Flower Street, Los Angeles, Cali- 
fornia. Respondents Joseph Primanti, Richard H. Turner and Lewis 
P. Reiterman are President, Vice President, and Secretary-Treasurer, 
respectively, of this corporate respondent and acting as such officers 
formulate, direct and control the policies, acts and practices of said 
corporation. The address of these individual respondents is the same 
as that of the corporate respondent, Belvedere Sewing Machine 
Company, Inc. 

Respondent Belvedere Sales Corporation is a corporation organized 
and existing under and by virtue of the laws of the State of California 
with its office and principal place of business located at 1929 South 
Figueroa Street, Los Angeles, California. Respondents Ben Krisiloff, 
Richard H. Turner and Joseph Primanti are President, Vice Presi- 
dent, and Secretary-Treasurer, respectively, of this corporate respond- 
ent and acting as such officers, formulate, direct and control the poli- 
cies, acts and practices of said corporation. The address of these 
individual respondents is the same as that, of corporate respondent 

selvedere Sales Corporation. 

Par. 2. Respondent Belvedere Sewing Machine Company, Inc., a 
corporation, is now engaged, among other things, principally in the — 
sale and distribution of sewing machine heads imported from Japan — 
and complete sewing machines, of which sewing machine heads im- 
ported from Japan are a part, under the brand or trade name “Bel Air 
Imperial,” to distributors and also to retailers who, in turn, sell to the 
purchasing public. 
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Respondent Belvedere Sales Corporation, a corporation, is engaged, 
among other things, in the sale and distribution of portable sewing 
machines of which heads imported from Japan are a part. The said 
portable sewing machines are sold and distributed through the said 
Belvedere Sales Corporation under the trade or brand name “Bel Air 
Bantam.” 

Par. 3. In the course and conduct of their businesses respondents 
cause their said products, when sold, to be transported from their 
place of business in the State of California to purchasers thereof lo- 
cated in various other States of the United States and maintain, and 
at all times mentioned herein have maintained, a course of trade in 
said products in commerce among and between the various States of 
the United States. Their volume of trade in said commerce has been 
and is substantial. 

Par. 4. When the sewing machine heads are received by respond- 
ents, the words “Made in Occupied Japan” or “Japan” appear on the 
back of the vertical arm. Before the heads are sold to the purchasing 
public as a part of a complete sewing machine, it is necessary to attach 
a motor to the head, in the process of which the aforesaid words are 
covered by the motor so that they are not visible. 

Par. 5. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked show- 
ing that they are of foreign origin, or if marked and the markings 
are covered or otherwise concealed, such purchasing public understands 
and believes such articles to be wholly of domestic origin. 

Par. 6. There is among the members of the purchasing public a sub- 
stantial number who have a decided preference for products originat- 
ing in the United States over products originating, in whole or in part, 
in foreign countries, including sewing machine heads. 

Par. 7. Respondents on letterheads make the following statement : 
Manufacturers-Cabinets-Sewing Machines 
Supplies-Motors-Wholesalers 

Through the use of the word “manufacturers” respondents repre- 
sent that they manufacture the sewing machine heads and sewing 
machines sold by them. In truth and in fact, respondents do not own 
or control a factory in which their products are manufactured. Sub- 
stantial numbers of distributors, dealers and the purchasing public 
prefer to deal with concerns which manufacture the products sold 
by them. 

Par. 8. Respondents, by placing in the hands of dealers their said 
imported sewing machine heads and completed sewing machines, of 
which said heads are a part, provide said dealers a means and instru- 
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mentality whereby they may mislead and deceive the purchasing pub- 
lic as to the place of origin of said heads. 

Par. 9. Respondents, in the course and conduct of their business, 
are in substantial competition in commerce with the makers and sellers 
of domestic machines, as well as the sellers of imported machines, 
some of whom adequately inform the public as to the source of origin 
of their said product. 

Par. 10. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in Japan and also 
the use of the word “manufacturers” have the tendency and capacity 
to lead members of the purchasing public into the erroneous and mis- 
taken belief that their said products are of domestic origin and are 
manufactured by them and to induce members of the purchasing pub- 
lic to purchase sewing machines, of which said heads are a part, because 
of such erroneous and mistaken belief. As a result thereof, trade 
has been unfairly diverted to respondents from their competitors and 
substantial injury has been and is being done to competition in 
commerce. 

Par. 11. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


CONSENT SETTLEMENT ? 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 18, 1952, issued and sub- 
sequently served its complaint on the respondents named in the cap- 
tion hereof, charging them with the use of unfair and deceptive acts 
and practices and unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Com- 
mission’s Rules of Practice, solely for the purposes of this proceeding, 
any review thereof, and the enforcement of the order consented to, 
and conditioned upon the Commission’s acceptance of the consent 

1The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on April 9, 1953, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 


of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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settlement hereinafter set forth and in leu of answer to said complaint, 
filed February 18, 1952, hereby admit: 

(1) All the jurisdictional allegations set forth in the complaint. 

(2) Consent that the Commission may enter the matters herein- 
after set forth as its findings as to the facts, conclusion, and order to 
cease and desist. It is understood that the respondents, in consenting 
to the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

(3) Agree that this consent settlement may be set aside in whole 
or in part under the conditions and in the manner provided in Para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which respondents consent may be entered herein in final disposition 
of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent Belvedere Sewing Machine Company, 
Inc., is a corporation organized and existing under and by virtue of 
the laws of the State of California with its office and principal 
place of business located at 1945 South Flower Street, Los Angeles, 
California. Respondents Joseph Primanti, Richard H. Turner and 
Lewis P. Reiterman are President, Vice President and Secretary- 
Treasurer, respectively, of this corporate respondent and acting as 
such officers formulate, direct and control the policies, acts and prac- 
tices of said corporation. The address of these individual respondents 
is the same as that of the corporate respondent, Belvedere Sewing 
Machine Company, Ine. 

Respondent Belvedere Sales Corporation is a corporation organized 
and existing under and by virtue of the laws of the State of California 
with its office and principal place of business located at 1929 South ° 
Figueroa Street, Los Angeles, California. Respondents Ben Krisiloff, 
Richard H. Turner and Joseph Primanti are President, Vice Presi- 
dent, and Secretary-Treasurer, respectively, of this corporate respond- 
ent and acting as such officers, formulate, direct and control the 
policies, acts and practices of said corporation. The address of these 
individual respondents is the same as that of corporate respondent 
Belvedere Sales Corporation. 

Par. 2. Respondent Belvedere Sewing Machine Company, Inc., a 
corporation, is now engaged, among other things, principally in the 
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sale and distribution of sewing machine heads imported from Japan 
and complete sewing machines, of which sewing machine heads 
imported from Japan are a part, under the brand or trade name “Bel 
Air Imperial,” to distributors and also to retailers who, in turn, sell 
te the purchasing public. 

Respondent Belvedere Sales Corporation, a corporation, is engaged, 
among other things, in the sale and distribution of portable sewing 
machines of which heads imported from Japan are a part. The said 
portable sewing machines are sold and distributed through the said 
Belvedere Sales Corporation under the trade or brand name “Bel Air 
Bantam.” 

Par. 8. In the course and conduct of their business respondents cause 
their said products, when sold, to be transported from their place of 
business in the State of California to purchasers thereof located in 
various other States of the United States and maintain, and at all 
times mentioned herein have maintained, a course of trade in said 
products in commerce among and between the various States of the 
United States. Their volume of trade in said commerce has been and 
is substantial. 

Par. 4. When the sewing machine heads are received by respond- 
ents, the words “Made in Occupied Japan” or “Japan” appear on the 
back of the vertical arm. Before the heads are sold to the purchasing 
public as a part of a complete sewing machine, it is necessary to attach 
a motor to the head, in the process of which the aforesaid words are 
covered by the motor so that they are not visible. 

Par. 5. When. articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing pub- 
lic and such articles are not marked or are not adequately marked 
showing that they are of foreign origin, or if marked and the mark- 
ings are covered or otherwise concealed, such purchasing public under- 
stands and believes such articles to be wholly of domestic origin. 

Par. 6. There is among the members of the purchasing public a sub- 
stantial number who have a decided preference for products originat- 
ing in the United States over products originating, in whole or in 
‘part, in foreign countries, including sewing machine heads. 

Par. 7. Respondents on letterheads make the following statement: 
Manufacturers—Cabinets—Sewing Machines 
Supplies—Motors—Wholesalers 
Through the use of the word “manufacturers” respondents represent 
that they manufacture the sewing machine heads and sewing machines 
sold by them. In truth and in fact, respondents do not own or control 
a factory in which their products are manufactured. Substantial 
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numbers of distributors, dealers and the purchasing public prefer to 
deal with concerns which manufacture the products sold by them. 

Par. 8. Respondents, by placing in the hands of dealers their said 
unported sewing machine heads and completed sewing machines, of 
which said heads are a part, provide said dealers a means and instru- 
mentality whereby they may mislead and deceive the purchasing 
public as to the place of origin of said heads. 

Par. 9. Respondents, in the course and conduct of their business, 
are in substantial competition in commerce with the makers and sell- 
ers of domestic machines, as well as the sellers of imported machines, 
some of whom adequately inform the public as to the source of origin 
of their said product. 

Par. 10. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in Japan and also 
the use of the word “manufacturers” have the tendency and capacity 
to lead members of the purchasing public into the erroneous and 
mistaken belief that their said products are of domestic origin and 
are manufactured by them and to induce members of the purchasing 
public to purchase sewing machines, of which said heads are a part, 
because of such erroneous and mistaken belief. As a result thereof, 
trade has been unfairly diverted to respondents from their compet- 
itors and substantial injury has been and is being done to competition 
in commerce. 

CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors, and constitute unfair and deceptive acts and practices 
and unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That respondents Belvedere Sewing Machine Com- 
pany, Inc., a corporation, and its officers, and Joseph Primanti, Rich- 
ard H. Turner and Lewis P. Reiterman, individually and as officers 
of said corporation, and Belvedere Sales Corporation, a corporation 
and its officers, and Ben Krisiloff, Richard H. Turner and Joseph 
Primanti, individually and as officers of said corporation, and respond- 
ents’ representatives, agents and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale 
or distribution of sewing machine heads or sewing machines in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 
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1. Offering for sale, selling or distributing foreign-made sewing ma- 
chine heads, or sewing machines of which foreign-made heads are a ~ 
part, without clearly and conspicuously disclosmg on the heads, in 
such a manner that it will not be hidden or obliterated, the country 
of origin thereof. 

2. Representing, through the use in advertising of the word “manu- 
facturers,” or any other word or term of similar import or meaning, or 
in any other manner, that said respondents are the manufacturers of 
the sewing machine heads or sewing machines sold by them, unless 
and until such respondents actually own and operate, or directly and 
absolutely control, a manufacturing plant wherein said products are 
manufactured by them. 

It is further ordered, That the respondents, Belvedere Sewing Ma- 
chine Company, Inc., a corporation, and Joseph Primanti, Richard 
H. Turner, and Lewis P. Reiterman, individually and as officers of 
said corporation, and Belvedere Sales Corporation, a corporation, and 
Ben Krisiloff, Richard H. Turner, and Joseph Primanti, individually 
and as officers of said corporation, shall within sixty days after service 
upon them of this order file with the Commission a report in writing 
setting forth in detail the manner and form in which they have com- 
plied with this order. 


[S] RicHarp H. Turner 

Vice President of BELVE- 
DERE SEWING MACHINE 
COMPANY, INC., a corpora- 
tion, with its office and princi- 
pal place of business at 1945 
South Flower Street, Los 
Angeles, California, and 


[S] Josrren Prrmantt By JosrpH PrRIMANTI, 
[S] Rrowarp H. Turner Ricuarp H. Turner, and 
[S] Lewis P. Rerrerman Lewis P. Rerrerman, 


Individually and as officers of 
said corporation, and 


[S] Harry J. Crawrorp per [S] RicHarp H. Turner 

Crawrorp & Hratra Vice President of BELVE- 
DERE SALES CORPORA- 
TION a corporation, with of- 
fice and principal place of 
business at 1929 South Figu- 
eroa Street, Los Angeles, 
California ; and, 
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[S] Ben Krrstuorr By [8S] Ricx-: Brn Krisivorr, 
ARD H. TURNER 
[S] Ricuarp H. Turner, Ricuarp H. Turner, and 
[S] JosepH Primantr By [S] JOSEPH PRIMANTI, 
Ricuarp H. Turner Individually and as officers 


of said corporation. 
Attorney for respondents. 


Respondents. 
[S] Harry J. Crawrorp 


December 17, 1952 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 9th day of 
April, 1953. 
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In THe MarTrer or 


DARCO WOOL CORPORATION ET AL. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE AL- 
LEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 
1914, AND OF AN ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 6075. Complaint, Jan. 7, 1958—Decision, Apr. 14, 1953 


Where a corporation and its three officers, engaged in the manufacture and 
interstate sale and distribution of wool products as defined in the Wool 
Products Labeling Act— 

(a) Misbranded certain of said products described as batts or battings in that 
they were not stamped, tagged, or labeled as required by said Act and the 
Rules and Regulations promulgated thereunder ; and 

(bo) Misbranded batts or battings in that—marked, stamped, or labeled as 
“100 per cent reused wool” and “100 per cent reprocessed wool’’—they 
contained substantial quantities of fibers other than wool: 

HTeld, That such acts and practices, under the circumstances set forth, were 
in violation of the Wool Products Labeling Act and the Rules and Regula- 
tions promulgated thereunder, and constituted unfair and deceptive acts 
and practices in commerce. 


Before U/r. James A. Purcell, hearing examiner. 
Mr. George E. Steinmetz for the Commission. 
Mr. Myron Goldman, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Darco Wool Corporation, a corporation, 
and Max Dabek, David Racine and Jack Dabek, individually and as 
officers of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Acts, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the pub- 
lic interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParacrapH 1. Respondent Darco Wool Corporation is a corpora- 
tion, organized and existed under and by virtue of the laws of the 
State of New Jersey, with its office and principal place of business 
at 1417 Hudson Boulevard, North Bergen, New Jersey. 

The individual respondents Max Dabek, David Racine and Jack 
Dabek are president, secretary and treasurer, respectively of respond- 
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ent corporation, and as such, maintain their place of business at the 
same location as the corporate respondent; and in their respective 
capacities as officers thereof individually, jointly and severally formu- 
late, direct and control, the acts, practices and policies of said corpo- 
rate respondent. 

Par. 2. Subsequent to the effective date of said Wool Products 
Labeling Act and more especially since June of 1951, respondents have 
manufactured for introduction into commerce, introduced into com- 
merce, sold, transported, distributed, delivered for shipment and 
offered for sale in commerce, as “commerce” is defined in the Wool 
Products Labeling Act, wool products, as “wool products” are defined 
therein. 

Par. 3. Certain of said wool products described as batts or battings 
were misbranded in that they were not stamped, tagged or labeled as 
required under the provisions of Section 4 (a) (2) of the Wool Prod- 
ucts Labeling Act of 1939, and in the manner and form prescribed by 
the Rules and Regulations promulgated thereunder. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of said Act and the Rules and Regulations promul- 
gated thereunder, in that they were falsely and deceptively marked, 
stamped or labeled with respect to the character and amount of the 
constituent fibers contained therein. Among the misbranded articles 
aforementioned were batts or battings marked, stamped or labeled by 
respondents as “100% reused wool” and “100% reprocessed wool” 
when in truth and in fact such batts or battings were not 100% reused 
wool and 100% reprocessed wool but contained substantial quantities 
of fibers other than wool. 

Par. 5: The acts and practices of the respondents as herein alleged 
were in violation of the Wool Products Labeling Act of 1939 and the 
Rules and Regulations promulgated thereunder ; and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


CONSENT SETTLEMENT 1? 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission on January 7, 1953 issued and subsequently served its com- 


1The Commission’s ‘‘Notice’’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on April 14, 1953, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. — 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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plaint on the respondents named in the caption hereof charging them 
with the use of unfair and deceptive acts and practices in violation of 
the provisions of said Acts. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purposes of this proceeding, 
any review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of the answer to said complaint 
heretofore filed and which, upon acceptance by the Commission of this 
settlement is to be withdrawn from the record, hereby: 

1. Admits all the jurisdictional allegations set forth in the com- 
plaint. . 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrains from admitting or deny- 
ing that it has engaged in any of the acts or practices stated therein to 
be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Darco Wool Corporation is a corpora- 
tion, organized and existing under and by virtue ‘of the laws of the 
State of New Jersey, with its office and principal place of business at 
1417 Hudson Boulevard, North Bergen, New Jersey. 

The individual respondents Max Dabek, David Racine and Jack 
Dabek are president, secretary and treasurer, respectively of respond- 
ent corporation, and as such, maintain their place of business at the 
same location as the corporate respondent; and in their respective 
capacities as officers thereof individually, jointly and severally formu- 
late, direct and control, the acts, practices and policies of said corporate 
respondent. 

Par. 2. Subsequent to the effective date of said Wool Products 
Labeling Act and more especially since June of 1951, respondents 
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have manufactured for introduction into commerce, introduced into 
commerce, sold, transported, distributed, delivered for shipment and 
offered for sale in commerce, as “commerce” is defined in the Wool 
Products Labeling Act, wool products, as “wool products” are defined 
therein. 

Par. 3. Certain of said wool products described as batts or battings 
were misbranded in that they were not stamped, tagged or labeled as 
required under the provisions of Section 4 (a) (2) of the Wool Prod- 
ucts Labeling Act of 1939, and in the manner and form prescribed 
by the Rules and Regulations promulgated thereunder. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of said Act and the Rules and Regulations pro- 
mulgated thereunder, in that they were falsely and deceptively 
marked, stamped or Jabeled with respect to the character and amount 
of the constituent fibers contained therein. Among the misbranded 
articles aforementioned were batts or battings marked, stamped or 
labeled by respondents as “100% reused wool” and “100% reproc- 
essed wool” when in truth and in fact such batts or battings were not 
100% reused wool and 100% reprocessed wool but contained substan- 
tial quantities of fibers other than wool. 


CONCLUSION 


The acts and practices of the respondents as herein found were in 
violation of the Wool Products Labeling Act of 1939 and the Rules 
and Regulations promulgated thereunder; and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It ts ordered, That the respondent, Darco Wool Corporation, a cor- 
poration, and its officers, and respondents, Max Dabek, David Racine 
and Jack Dabek, individually and as officers of said corporation, and 
respondents’ representatives, agents and employees, directly or through 
any corporate or other device, in connection with the introduction into 
commerce or the offering for sale, sale, transportation or distribution 
in commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939, of wool batts or battings or other wool products, as such 
products are defined in and subject to said Act, which products con- 
tain, purport to contain or in any way are represented as containing 
“wool,” “reprocessed wool” or “reused wool,’ as those terms are 
defined in said Act, do forthwith cease and desist from misbranding 
wool products by: 
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1. Falsely or deceptively stamping, tagging, labeling, or otherwise 
identifying, such products as to the character or amount of the con- 
stituent fibers therein. 

2. Failing to securely affix to or place on each such product a stamp, 
tag, label or other means of identification showing in a clear and con- 
spicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each 
fiber other than wool where said percentage by weight of such fiber 
is five percentum or more, and (5) the aggregate of all other fibers; 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter ; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce or in the offering for 
sale, sale, or distribution thereof in commerce, as “commerce” is defined 
in the Wool Products Labeling Act of 1939. Provided, that the fore- 
going provisions concerning misbranding shall not be construed to 
prohibit acts permitted by paragraphs (a) and (b) of section 3 of 
the Wool Products Labeling Act of 1939; and provided further, that 
nothing contained in this order shall be construed as limiting any 
applicable provisions of said Act or the Rules and Regulations pro- 
mulgated thereunder. 

Tt is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
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and form in which they have complied with the order to cease and 
desist. 

Darco Woon Corp. 

DARCO WOOL CORPORATION 


By Davm Ractne 
(Name) 


Secretary 
(Title) 


Max Dapek 
Max Dabek, individually, and as an officer of 
Darco Wool Corporation, a corporation. 


Davin Racine 
David Racine, individually, and as an officer 
of Dareo Wool Corporation, a corporation. 


Jack DaBEk 
Jack Dabek, individually, and as an officer of 
Darco Wool Corporation, a corporation. 
The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 14th day 
of April, 1953. 
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In tHe MATreR OF 


FEDERAL CORDAGE COMPANY, INC. ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED! 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5951. Complaint, Jan. 25, 1952—Decision, Apr. 28, 1953 


The preference existing among a substantial segment of the consuming public 
for merchandise which is composed of new and unused materials is common 
knowledge and obtains in virtually all fields of merchandising; and in the 
absence of adequate disclosure or explanation, merchandise which resembles 
and has the appearance of merchandise composed of new material, but which: 
in fact is composed of reclaimed materials, may be selected and purchased 
by the public as products composed of new and unused material. 


Rope and cordage made from new and unused manila fiber is more desirahle 
than that made from used or reclaimed fiber, the yarns made of the new 
fiber having greater tensile strength than do those obtained from used 
hawsers and ropes; and while the difference in appearance between rope: 
and cordage made from new and unused fiber and that made from used or 
reclaimed fiber is such that it can generally be detected by an expert in the 
trade, a substantial portion of the purchasing public would find it difficult 
to determine such difference, particularly where they do not have before 
them both types of rope to compare. 


“Manila” is a fiber obtained from a plant grown mainly in the Philippine Islands: 
and the Hast Indies and used in the manufacture of rope, and the word 
“Manila”, when used in referring to rope or cordage, used alone and with- 
out any qualifying language or other words of disclosure, is understood in 
the rope and cordage business and among a substantial portion of the pur- 
chasing public, to refer to rope or cordage made of new and unused Manila 
fiber. 

Where a corporation and its two officers, engaged in the manufacture of rope 
and cordage of which a substantial portion was made from fibers reclaimed 
from hawsers and rope, mostly previously used, purchased from the Mari- 
time Commission, the Navy, and other government agencies, and, to a lesser 
extent, from other dealers in rope and which was composed also to a sub- 
stantial extent of Manila fiber; and in the interstate sale and distribution 
thereof to customers who frequently resold it in the same package in which 
it was received from them, in competition with others engaged in the manu- 
facture and sale or distribution of rope and cordage— 

(a) Made use of the word “Manila” in identifying such rope in sales to dealers, 
jobbers, distributors, and others, through such statements as “Manila Rope” 
or “Manila” on the corporate invoices, upon which appeared, beneath the 
corporate name, the words “Manufacturers of Reprocessed Cordage”, but 
without any qualifying language indicating that said product was made 
from used or reclaimed Manila fiber; and 
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(06) Similarly designated, without disclosure, through the stenciled or printed 
word “Manila”, the burlap or paper containers or wrappers in which the 
product was packed, and within which containers, and thus not ordinarily 
seen by the customer prior to removal, there was enclosed at the end of each 
coil a tag giving instructions as to the method by which the rope should be 
removed from the package, with the words ‘“‘Reprocessed Cordage” at the 
bottom ; 

With the result of placing in the hands of dealers a means and instrumentality 
whereby they might mislead the purchasing public as to the nature and 
quality of said products; and with tendency and capacity to mislead and 
deceive a substantial portion of said public into the erroneous belief that 
their rope and cordage were made from new and unused Manila fiber, and 
thereby induce its purchase of a substantial quantity; whereby trade in 
commerce was diverted unfairly to them from their competitors, and sub- 
stantial injury was done by them to competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


While the record contained indication that the corporate respondent might be 
the only concern currently engaged in fabricating rope and cordage from 
fibers reclaimed from previously fabricated and used rope and cordage, re- 
spondents’ products, when sold, were distributed through channels generally 
similar to those through which other rope and cordage products were 
marketed, and respondents, in the course and conduct of their business, 
were therefore in active and substantial competition with concerns en- 
gaged in the manufacture and sale or distribution of rope and cordage. 


The fact that, as respondents contended, they were widely known in the trade 
as reprocessors of cordage, aS disclosed at the top of their invoices, did not 
relieve them of the duty to make a full disclosure with respect to the con- 
tents of their products identified solely as “Manila”, or overcome the tend- 
ency and capacity of their method of identification to mislead and deceive 
their customers, some of whom might not previously have dealt with them, 
particularly since respondents admittedly sold new, as well as rope and 
cordage fabricated from previously used and other rope. 


‘The fact that the aforesaid tag used by them contained the language ‘‘Reproc- 
essed Cordage” was not sufficient to overcome the misleading and deceptive 
character of their method of identifying their product on its package as 
“Manila”, since it was clear from its wording that the tag was intended 
primarily as a method of instructing the customer how to remove the rope 
from the package and not to advise him expressly of the fiber content of 
the preduct, and since the tag, moreover, as above noted, was enclosed 
within the package and would ordinarily not be seen until the customer 
was about to remove the rope. 


As respects the allegation of the complaint that manufacturers, distributors, and 
sellers of rope and cordage have adopted generally the custom of marking 
or branding their products so as to indicate the presence of used or re- 
claimed fiber, and that failure to so mark or brand leads purchasers to 
believe that the product contains only new fiber; the record did not indicate 
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that there were any concerns other than corporate respondent then engaged 
in processing reclaimed rope, and the testimony contained indicated that 
distributors or other resellers of respondents’ rope and cordage affixed no 
additional markings upon the wrappers of such merchandise to adequately 
disclose that the fiber had been reclaimed from previously used or other 
rope. 


In the foregoing proceeding, the Commission was of the view that, irrespective 
of whether any generic name for the particular reclaimed fiber or fibers 
contained in respondents’ products might be used in advertising for-.or on 
such merchandise, the public interest required that respondents, in connec- 
tion with the future conduct of their business, be directed to adequately 
reveal the presence of reclaimed fibers in their rope and cordage containing 
reclaimed Manila fibers and the presence of other reclaimed fibers contained 
in other of their rope and cordage, the appearance of which simulated mer- 
chandise made of new and unused materials. 


Before Mr. John Lewis, hearing examiner. 

Mr. Edward F.. Downs for the Commission. 

Mr. Milton R. Gould and Mr. Harry W. Pitt, of New York City, 
for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Federal Cordage 
Company, Inc., a corporation, and Seymour Guttman and Abe Wein- 
stein, individually and as officers of said corporation, hereinafter 
referred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracraru 1. Respondent, Federal Cordage Company, Inc., is a 
corporation organized, existing and doing business under and by vir- 
tue of the laws of the State of New York. Its office and principal place 
of business is located at 57-02 48th Street, Maspeth, Queens, Long 
Island, New York. 

Respondents, Seymour Guttman and Abe Weinstein, are president 
and treasurer, and vice president and secretary, respectively, of 
respondent, Federal Cordage Company, Inc., and as such formulate, 
direct and control its policies and practices. Their business address is 
the same as that of the corporate respondent. 

Par. 2. The corporate respondent is now, and for more than one 
year last past has been, engaged in the business of manufacturing 
remade rope and cordage from reclaimed Manila fiber, and in the 
sale and distribution thereof. Respondent causes said rope and cord- 
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age, when sold, to be transported from its place of business in the 
State of New York to its customers located in other States of the 
United States. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said rope and cordage sold and distributed 
by it in commerce among and between the various States of the United 
States. Its business in such commerce has been and is substantial. 

Par. 3. In the course and conduct of its business, respondent is in 
active and substantial competition with other corporations, and with 
firms, partnerships and individuals engaged in the sale and distribu- 
tion of rope and cordage in commerce among and between the various: 
States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of said business and for the pur- 
pose of identifying and describing their rope and cordage, respondents 
caused the word “Manila” to be placed on announcements and invoices. 
sent to dealers, jobbers and distributors and stenciled on the containers 
of said products. 

Par. 5. A substantial portion of the purchasing public believe that 
the word “Manila,” used in connection with the rope and cordage,. 
serves as a representation and means that the product is rope or cord- 
age made of new and unused manila fiber. 

Par. 6. The use by respondents of the word “Manila” as aforesaid, 
is false, misleading and deceptive. In truth and in fact, respondents’ 
rope and cordage is not manufactured from new and unused manila 
fibers but the fibers from which it is made are obtained from reclaimed 
or used rope and hawsers, which fact is not disclosed in any manner 
by respondents prior to the purchase of their product. 

Par. 7. While there is a difference in the appearance of rope or 
cordage manufactured from new material from that manufactured 
from used or reclaimed material which an expert in the rope trade: 
might detect, a substantial portion of the purchasing public cannot 
determine such difference by the appearance of the rope or cordage. 

Par. 8. Manufacturers, distributors and sellers of rope and cordage 
have adopted generally the custom and practice, which is known to 
purchasers and users of such products, of so marking or branding their 
products as to indicate the presence of used or reclaimed fiber when 
such fiber is used in the manufacture thereof and to fail to so mark or 
brand such products containing used or reclaimed fiber leads pur- 
casers to believe that such rope and cordage contains no used or re- 
claimed fiber but contains only new fiber. 

Par 9. The cost to respondents of manufacturing their rope and 
cordage from used or reclaimed fiber is much less than the cost of 
manufacturing said products using new fiber and respondents are 
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thereby enabled to sell their said rope and cordage to retailers, jobbers, 
wholesalers and to the purchasing public at substantially lower prices 
than can manufacturers of manila rope and cordage made from new 
material. 

Par. 10. Rope and cordage made from new and unused manila fiber 
is more desirable in many respects than when made from used and 
reclaimed fiber. There is a preference on the part of the purchasing 
public for such products made from new and unused over that made 
from used or reclaimed fiber. 

Par. 11. Respondents’ practice of selling and distributing their 
rope and cordage without disclosing that it is made from used or 
reclaimed fibers places in the hands of dealers a means and instru- 
mentality by which they may mislead and deceive the purchasing 
public as to the quality and value of said products. 

Par. 12. The use by respondents of the word “Manila” in describ- 
ing their rope and cordage, as hereinabove set out, has the tendency 
and capacity to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that their said 
rope and cordage are made from new and unused manila fiber, and 
because of such mistaken and erroneous belief to purchase a substan- 
tial quantity of respondents’ said rope and cordage, with the result 
that trade in commerce has been diverted unfairly to the respondents 
from their competitors. As a consequence thereof, substantial injury 
has been done and is now being done by respondents to competition in 
commerce among and between the various States of the United States. 

Par. 13. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
of respondents’ competitors and constitute unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 25, 1952, issued and sub- 
sequently served its complaint in this proceeding upon respondents 
Federal Cordage Company, Inc., a corporation, and Seymour Guttman 
and Abe Weinstein, as officers of said corporation, charging them with 
the use of unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of that Act. After the filing by respondents of their joint answer to 
the complaint, hearings were held at which testimony and other evi- 
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dence in support of and in opposition to the allegations of the com- 
plaint were introduced before a hearing examiner of the Commission, 
theretofore duly designated by it, and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
On July 1, 1952, the hearing examiner filed his initial decision. 

The Commission, having reason to believe that the initial decision 
did not constitute an appropriate disposition of the proceedings, 
placed this case on the Commission’s own docket for review and on 
February 18, 1953, it issued and thereafter served upon the parties 
its order affording the respondents an opportunity to show cause why 
the initial decision should not be altered in the manner and to the 
extent shown in the tentative decision attached to said order. Re- 
spondents not having appeared in response to the leave to show cause, 
this proceeding regularly came on for final consideration by the Com- 
mission upon the record herein on review; and it appearing upon such 
consideration that the order contained in said tentative decision was 
directed to the individuals therein named both in their capacity as 
individuals and in their representative capacity as officers of the 
respondent corporation whereas said order should have been limited to 
naming them in their representative capacity aforesaid; and the 
Commission, having duly considered this case and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes the following findings as to the facts, conclusion 
drawn therefrom, and order, the same to be in lieu of the initial 
decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Federal Cordage Company, Inc., is a 
corporation organized, existing and doing business under and by virtue 
of the laws of the State of New York with its office and principal place 
of business located at 57-02 48th Street, Maspeth, Queens, Long 
Island, New York. Respondents Seymour Guttman and Abe Wein- 
stein are president and treasurer, and vice-president and secretary, 
respectively, of respondent Federal Cordage Company, Inc., and as 
such formulate, direct and control its policies and practices. Their 
business address is the same as that of the corporate respondent. 

Par. 2. The corporate respondent is now and for more than one year 
last past has been, engaged in the business of manufacturing rope and 
cordage, and in the sale and distribution thereof. A substantial por- 
tion of the rope and cordage which it fabricates is made from 
reclaimed fibers obtained from hawsers and rope which it purchases 
from the Maritime Commission, the Navy, and other Government 
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agencies, and to a lesser extent from other dealers in rope. Most of 
the hawsers and rope purchased for this purpose have previously been 
used but a minor portion, although in fabricated form, has not actually 
been used. 

Respondents cause their said rope and cordage, when sold, to be 
transported from their place of business in the State of New York to 
customers located in other States of the United States. Respondents 
maintain, and at all times mentioned herein have maintained, a course 
of trade in said rope and cordage sold and distributed by them in com- 
merce among and between the various States of the United States. 
Their business in such commerce has been and is substantial. 

Although the record herein contains indication that the corporate 
respondent may be the only concern currently engaged in fabricating 
rope and cordage from fibers reclaimed from previously fabricated 
and used rope and cordage, respondents’ aforesaid products, when sold, 
are distributed however through channels generally similar to those 
through which other rope and cordage products are marketed. In 
the course and conduct of their business, as aforesaid, respondents are 
in active and substantial competition, therefore, with corporations, 
firms, partnerships and individuals engaged in the manufacture and 
sale or the distribution of rope and cordage. 

Par. 3. A substantial portion of the rope processed and sold by the 
corporate respondent is made from previously used and other rope 
composed of Manila fiber. In identifying such rope in sales to dealers, 
jobbers, distributors and others, respondents have, on the invoices of 
the corporate respondent, described such rope as “Manila Rope” or 
as “Manila.” Such identification on invoices of the product sold has 
not contained any qualifying language indicating that said rope is 
made from used or reclaimed Manila fiber. There does, however, 
appear at the top of the invoices of the corporate respondent, immedi- 
ately underneath its name, the words “Manufacturers of Reprocessed 
Cordage.” 

After processing has been completed, the said rope is packed, in 
coil or half-coil quantities, in burlap or paper containers or wrappers 
on which is stenciled or printed the identifying language “Manila,” 
without any disclosure being imprinted thereon to indicate that the 
rope enclosed within is made from Manila fibers reclaimed from pre- 
viously used or other rope. However, at the end of each coil of rope 
enclosed within the package, respondents have attached a tag giving 
instructions as to the method by which such rope should be removed 
from the package, at the bottom of which tag appear the words “Re- 
processed Cordage.” 
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Par. 4. “Manila” is a fiber obtained from a plant, grown mainly in 
the Philippine Islands and the East Indies, which is used in the manu- 
facture of rope. In the rope and cordage business and among a sub- 
stantial portion of the purchasing public, the word “Manila,” when 
used in referring to rope or cordage, is understood to refer to rope or 
cordage made of new and unused Manila fiber. Although it may be, 
as respondents contend upon the basis of the instant record, that rope 
made from reclaimed Manila fibers is still generically Manila rope, it 
is nevertheless clear therefrom, and it is so found, that when the word 
“Manila” is used alone, without any qualifying language or other 
words of disclosure, it is understood to mean rope and cordage made 
from new and unused Manila fiber. 

Par. 5. The use by respondents of the word “Manila,” as found 
above, is false, misleading and deceptive since a substantial portion 
of the rope manufactured by them is not made from new and unused 
fiber but from used or reclaimed fiber, which fact is not adequately 
revealed by respondents in the sale of their product. The fact that, 
as respondents contend, they are widely known in the trade as reproc- 
essors of cordage, which fact is made known at the top of their invoices, 
does not relieve them of the duty to make a full disclosure with respect 
to the contents of their product identified solely as “Manila,” or over- 
come the tendency and capacity of their method of identification to 
mislead and deceive their customers, some of whom may not have 
previously dealt with respondents, particularly since respondents 
admittedly sell new as well as rope and cordage fabricated from pre- 
viously used and other rope. The fact that the tag used by them con- 
tains the language “Reprocessed Cordage” is not sufficient to overcome 
the misleading and deceptive character of their method of identifying 
their product on its package as “Manila,” since it is clear from its 
wording that the tag is intended primarily as a method of instructing 
the customer how to remove the rope from the package, not to advise 
him expressly of the fiber content of respondents’ product, and, more- 
over, such tag is enclosed within the package and would ordinarily not 
be seen until the customer was about to remove the rope. 

Par. 6. There is some difference in appearance between rope and 
cordage manufactured from new fiber and that made from used or 
reclaimed fiber, the former being of somewhat lighter color and 
smoother texture than the latter. The difference between these two’ 
types of rope, particularly with respect to color, depends in large 
measure on the extent to which the rope from which the reprocessed 
rope is made has previously been used. ‘Thus, a reprocessed rope made 
from a hawser which has been used in the water for a considerable 
period of time would be much darker than one made from a hawser 
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that had not actually been used or had only been in the water for a 
short period of time. Rope made from the latter type of hawser 
would more nearly tend to resemble rope made from virgin fiber. 
Although the difference in appearance between rope and cordage made 
from new and unused fiber and that made from used or reclaimed fiber 
is such that it can generally be detected by an expert in the trade, a 
substantial portion of the purchasing public would find it difficult to 
determine such difference, particularly where they do not have before 
them both types of rope to compare. 

Par. 7. Rope and cordage made from new and unused Manila fiber 
is more desirable than that made from used or reclaimed fiber. Yarns 
composed of new fiber have greater tensile strength than do those 
obtained from used hawsers and rope. 

Par. 8. The record discloses that respondents’ customers frequently 
resell the rope and cordage in the same package in which it was 
received from respondents. It is therefore obvious, and it is so found, 
that respondents’ practice of selling and distributing their rope and 
cordage identified on the package solely as “Manila,” without dis- 
closing that it is made from used or reclaimed fiber, has placed in the 
hands of dealers a means and instrumentality whereby they may mis- 
lead and deceive the purchasing public as to the nature and quality 
of said products. 

Par. 9. The use by respondents of the word “Manila” in describing 
their rope and cordage, as hereinabove found, has the tendency and 
capacity to mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous and mistaken belief that their said rope 
and cordage are made from new and unused Manila fiber, and because 
of such mistaken and erroneous belief to purchase a substantial quan- 
tity of respondents’ said rope and cordage, with the result that trade 
in commerce has been diverted unfairly to the respondents from their 
competitors. As a consequence thereof, substantial injury has been 
done and is now being done by respondents to competition in com- 
merce among and between the various States of the United States. 

Par. 10. The complaint has alleged also that manufacturers, dis- 
tributors and sellers of rope and cordage have adopted generally the 
custom of marking or branding their products in such manner as to 
indicate the presence of used or reclaimed fiber and that failure to so 
mark or brand such products leads purchasers to believe that such rope 
and cordage contains no used or reclaimed fibers, but only new fiber. 
As previously noted, respondents’ disclosure respecting the presence 
of used or reclaimed fiber in its products has not been adequate. The 
record does not indicate that there are any concerns other than cor- 
porate respondent presently engaged in processing reclaimed rope. 
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The testimony adduced, moreover, contains indication that distribu- 
tors or other resellers of respondents’ rope and cordage affix no addi- 
tional markings upon the wrappers of such merchandise to adequately 
disclose that the fiber has been reclaimed from previously used or other 
rope. From its inspection of samples of respondents’ rope introduced 
as exhibits in this proceeding, one of which was manufactured from 
new and unused Manila fibers and the other processed from reclaimed 
Manila fibers, the Commission notes that, while these articles are not 
entirely identical in appearance, rope made from reclaimed fibers sim- 
ulates in substantial measure the appearance of rope made of new and 
unused fibers. 

In the absence of adequate disclosure or explanation, merchandise 
which resembles and has the appearance of merchandise composed 
of new materials but which, in fact, is composed of reclaimed mate- 
rials may be selected and purchased by the public as products com- 
posed of new and unused materials. The preference existing among 
a substantial segment of the consuming public for merchandise which 
is composed of new and unused materials is, of course, common knowl- 
edge and obtains in virtually all fields of merchandising. In these 
circumstances, the Commission is of the view that, irrespective of 
whether any generic name for the particular reclaimed fiber or fibers 
contained in respondents’ products may be used in advertising for or 
on such merchandise, the public interest requires that respondents, in 
connection with the future conduct of their business, be directed to 
adequately reveal the presence of reclaimed fibers in their rope and 
cordage containing reclaimed Manila fibers and the presence of other 
reclaimed fibers contained in other of their rope and cordage, the 
appearance of which latter merchandise simulates merchandise made 
of new and unused materials. 


’ CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent Federal Cordage Company, Inc., 
a corporation, and its officers, agents, representatives and employees, 
and the respondents Seymour Guttman and Abe Weinstein, as officers 
of said corporation, directly or through any corporate or other device, 
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in connection with the offering for sale, sale or distribution of rope or 
cordage in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from : 

(1) Representing, directly or by implication, that rope or cordage 
made in whole or in part of used or reclaimed fiber is made of new or 
unused fiber. 

(2) Using the word “Manila” or any word of similar import or 
meaning to designate, describe, or refer to rope or cordage not com- 
posed wholly of new and unused Manila fibers; provided, however, 
that nothing herein shall prevent respondents from using the word 
“Manila,” when properly qualified, to describe any product composed 
in part of new and unused Manila fibers, nor shall it prevent respond- 
ents from using such word to describe any used or reclaimed Manila 
fibers contained in their rope and cordage if it is clearly disclosed in 
immediate conjunction therewith on the same invoice, package, con- 
tainer, label, tag, or other physical instrument on which said word 
appears, and in connection with any oral statement in which such 
word is used, that said rope or cordage is made, in whole or in part, 
from used or reclaimed fibers. 

(3) Offering for sale, selling, or delivering to dealers, or others, rope 
or cordage containing used or reclaimed Manila fibers, or any rope 
or cordage containing reclaimed fibers other than reclaimed Manila 
fibers, the appearance of which latter product simulates rope or cord- 
age composed of new and unused materials, unless it is disclosed, in 
words plainly legible to purchasers, on any invoices therefor and upon 
said rope and coil wrapper that said products are made, in whole or 
in part, of reclaimed or used fibers. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 

Commissioner Howrey not participating. 
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SORITE SEWING MACHINE COMPANY, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 6049. Complaint, Sept. 26, 1952—Decision, Apr. 28, 1953 


Where articles of merchandise, including sewing machines, are exhibited and 
offered for sale by retailers to the purchasing public not marked to disclose 
that they are of foreign origin, or if such markings are concealed, the pur- 
chasing public understands and believes such articles to be wholly of 
domestic origin. 


There is among the members of the purchasing public a large number who have 
a decided preference for products originating in the United States over 
products originating, in whole or in part, in foreign countries, including 
sewing machine heads imported from Japan. 


There are among retailers and ultimate purchasers, many persons who prefer 
to deal directly with the manufacturer of sewing machines. 


There is a preference among many members of the purchasing public for prod- 
ucts manufactured by well-known and long-established American concerns. 


Where two corporations and their common officers, engaged in the competitive 
interstate sale and distribution of sewing machines, and of imported sew- 
ing machine heads, on the back of the vertical arm of which the word 
“Japan” became covered in attaching the motor, and on the front of some 
of which a readily removable medallion displayed the word in so small and 
indistinct fashion as not to constitute adequate public notice that said heads 
were imported— 

(a) Failed adequately to disclose on their said sewing machine heads by marks 
which could not be removed, hidden, or obliterated, that they were manu- 
factured in Japan; 

With tendency and capacity to lead members of the purchasing public into the 
erroneous belief that the product was of domestic origin and thereby cause 
substantial numbers thereof to purchase the complete machines of which 
said heads were a part; 

(b) Represented falsely, directly and by implication, in their advertising, and 
by letterheads and invoices that they manufactured the sewing machine 
heads and sewing machines sold by them, through the use of the word 
“manufacturers” as included in the statements: ‘Manufacturers * * * sew- 
ing machines * * *”; “MR. RETAILER: Deal directly with the manufac- 
turers. Eliminate the middlemen and save the distributors mark-up.” ; 

(c) Falsely represented that certain of their machines and heads were manu- 
factured in Washington, D. C., through displaying thereon the legend “Sim- 
plex Sewing Machine Company, Simplex, Washington, D. C.”; notwith- 
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standing the fact that the name “Simplex Sewing Machine Company” was 
only a trade name used by them in their business ; 

With capacity and tendency to enhance the belief on the part of the public that 
such machines were of domestic origin ; 

(d) Represented falsely that their said machines were manufactured by or 
connected with well and favorably known American firms through the use 
of such words as “Admiral” and other well known domestic names as fea- 
tured trade or brand names on some of them, and in their advertising 
matter ; 

(e) Falsely represented that many of their said machines were made by the 
Singer Manufacturing Corporation, manufacturer and seller of a well and 
favorably known make, through shipment of many of their machines in 
cartons or boxes upon which was printed or stenciled the word “Singer” ; 
and 

(f) Confusingly and misleadingly represented that their product was guaranteed 
by the manufacturer for twenty years through inclusion in an advertising 
brochure of a “20-year guarantee bond” which was merely a form of guar- 
antee not executed by the manufacturer, and for the performance of which 
the manufacturer was under no liability ; 

With effect of placing in the hands of retailers and others the means whereby 
ultimate purchasers of said heads and complete machines were deceived 
as above set forth, and of unfairly diverting substantial trade in commerce 
to themselves from their competitors, among whom were included those 
engaged in the sale of sewing machines and Sewing machine heads made in 
the United States, and those engaged in the sale of such imported products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


As respects charges in the complaint that respondents, through the use of state- 
ments in their advertising literature, falsely represented that they ordinarily 
sold their said machines to members of the purchasing public at $159.50, 
$179.50, and $189.50, when in fact such prices were greatly in excess of the 
retail prices usually charged for said product and were wholly fictitious: 
said charges were not supported by introduction of any evidence in sub- 
stantiation thereof and therefore failed for want of proof. 


Before Mr. James A. Purcell, hearing examiner. 

Mr. William L. Taggart and Mr. Ames W. Williams for the Com- 
mission. 

Mr. Myer Koonin, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Sorite Sewing Ma- 
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chine Company, Inc., a corporation, and Samuel Berenson, Solomon 
Berenson and Etta Berenson, individually and as officers of Sorite 
Sewing Machine Company, Inc., and Cleanrite Vacuum Stores, Inc., 
a corporation, and Samuel Berenson and Etta Berenson, individually 
and as officers of Cleanrite Vacuum Stores, Inc., hereinafter referred 
to as respondents, have violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrapy 1. Respondent, Sorite Sewing Machine Company, Inc., 
is a corporation organized and existing under and by virtue of the 
laws of the State of Maryland with its office and principal place of 
business located at 2147 Queens Chapel Road, N. E., Washington, D.C. 
Respondents Samuel Berenson, Solomon Berenson and Ktta Berenson 
are President, Vice President and Secretary-Treasurer, respectively, 
of this corporate respondent and acting as such officers formulate, 
direct and control the policies, acts and practices of said corporation. 
The address of these individual respondents is the same as that of 
the corporate respondent Sorite Sewing Machine Company, Inc. 

Respondent Cleanrite Vacuum Stores, Inc., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
Maryland with its office and principal place of business located at 925 
F Street, N. W., Washington, D. C. Respondents, Samuel Berenson 
and Etta Berenson are President and Secretary-Treasurer, respec- 
tively, of this corporate respondent and acting as such officers formu- 
late, direct and control the policies, acts and practices of said corpora- 
tion. These individual respondents also have offices at the same 
address as that of the Cleanrite Vacuum Stores, Inc. The respondents 
cooperate and act together in carying out the policies and practices 
hereinafter set forth. 

Par. 2. Respondent Sorite Sewing Machine Company, Inc., a cor- 
poration, is now engaged, among other things, in the sale and distribu- 
tion of sewing machine heads imported from Japan and completed 
sewing machines, of which said imported sewing machine heads are 
a part, to distributors and retailers. 

Respondent, Cleanrite Vacuum Stores, Inc., a corporation, is en- 
gaged, among other things, as the District of Columbia sales agent of 
the Sorite Sewing Machine Company in the wholesale and retail sale 
of sewing machines and sewing machine heads imported from Japan. 

Par. 3. In the course and conduct of their said businesses, respond- 
ents cause said products, when sold, to be transported from their place 
of business in the District of Columbia to purchasers thereof located 
in the District of Columbia and in various States of the United States 
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and maintain, and at all times mentioned herein have maintained, a 
course of trade in said products in commerce in the District of Colum- 
bia and among and between the various States of the United States. 
Their volume of trade in said commerce has been, and is, substantial. 

Par. 4. Respondents are now, and at all times hereinafter men- 
tioned have been, in substantial competition in commerce with other 
persons, firms and corporations engaged in the sale of sewing ma- 
chines and sewing machine heads made in the United States and also 
with other persons, firms and corporations engaged in the sale of 
imported sewing machines and sewing machine heads. 

Par. 5. When the sewing machine heads were received by respond- 
ents, the word “Japan” appeared on the back of the vertical arm. 
Before the heads were sold to the purchasing public as a part of a 
complete sewing machine, it was necessary to attach a motor to the 
head in the process of which the aforesaid word was covered by the 
motor so that it was not visible. In some instances, said heads, when 
received by respondents, were marked with a medallion placed on the 
front of the vertical arm upon which the word “Japan” appeared. 
This word was, however, so small and indistinct that it did not con- 
stitute adequate notice to the public that the heads were imported. 
Furthermore, said medallion can be readily removed and when the 
medallion is so removed, no visible mark of origin of the head appears 
on the complete sewing machine. 

Par. 6. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public, 
and such articles are not marked or are not adequately marked show- 
ing that they are of foreign origin, or if marked, the markings are 
covered or otherwise concealed, such purchasing public understands 
and believes such articles to be wholly of domestic origin. 

Par. 7. There is among the members of the purchasing public a 
large number who have a decided preference for products originating 
in the United States over products originating, in whole or in part, 
in foreign countries, including sewing machine heads imported from 
Japan. 

Par. 8. The failure of respondents to adequately disclose on the 
sewing machine heads, in a manner which cannot be removed, hidden 
or obliterated, that they were manufactured in Japan has had and 
now has the tendency and capacity to lead members of the purchasing 
public into the erroneous and mistaken belief that their said product 
was of domestic origin and to cause substantial numbers of the pur- 
chasing public to purchase sewing machines of which said heads are 
a part because of said erroneous and mistaken belief. 
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Par. 9. Respondents in their advertising and on their letterheads 

and invoices made the following statement: 
MANUFACTURERS AND WHOLESALE DISTRIBUTORS 
SEWING MACHINES, VACUUM CLEANERS AND SUPPLIHS 
MR. RETAILER: 
Deal directly with the manufacturers. 
Eliminate the middlemen and save the 
distributors mark-up. 

Through the use of the word “manufacturers,” respondents repre- 
sented, directly and by implication, that they manufactured the sew- 
ing machine heads and sewing machines sold by them. In truth and 
in fact, respondents did not and do not own or control a factory or 
facilities for manufacturing sewing machines. 

On the front of some of their sewing machines and sewing machine 
heads respondents placed,.or caused to be placed, medallions upon 
which is inscribed or printed the following: 

Simplex Sewing Machine Company 
Simplex 
Washington, D. C. 
Through such wording respondents represented, directly and by impli- 
cation, contrary to the facts, that their sewing machines so marked 
are manufactured in Washington, D. C. Simplex Sewing Machine 
Company is only a trade name used by respondents in their business. 
The use by respondents of such wording as above set forth has had 
and now has the capacity and tendency to enhance the belief on the 
part of the public that said sewing machines were of domestic origin. 

Par. 10. Respondents also used the word “Admiral” and other well 
known domestic names as trade or brand names on some of their sew- 
- ing machine heads, and complete sewing machines, which words were 
printed or embossed on the front horizontal arm of the head in large 
conspicuous letters and were used in their advertismg matter. The 
word “Admiral” and the other prominent domestic names are the names 
or parts of the names of, or used as trade names, marks or brands by 
one or more business organizations transacting and doing business in 
the United States which are and have been well and long established 
in various industries. Through the use of such trade or brand names 
as aforesaid respondents represented, directly and by implication, 
contrary to the facts, that their sewing machines and sewing machine 
heads were manufactured by or connected in some way with the well 
and favorably known American firm with which the name on such 
machine has long been associated. 

Respondents also shipped many of their machines in cartons or 
boxes on which was printed or stenciled the word “Singer” thereby 
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representing, contrary to the facts, that such sewing machine was made 
by the Singer Manufacturing Corporation which manufactures and 
sells a make of sewing machine that is well and favorably known. 

Par. 11. There are among retailers and ultimate purchasers many 
persons who prefer to deal with the manufacturer of sewing machines. 

There is also a preference among many members of the purchasing 
public for products manufactured by well known and long established 
American concerns. The use of such trade or brand names by re- 
spondents, as above set forth, has had and. now has the tendency and 
capacity to further enhance the belief on the part of the public that 
said sewing machines were of domestic origin. 

Par. 12. Respondents in an advertising brochure used to describe 
their sewing machines, included what is called a “20-year guarantee 
bond” which purported to be a guarantee of the machine by the manu- 
facturer for twenty years for family sewing and further purported 
to guarantee the replacement of all parts of the machine, if defective, 
except certain parts named therein. However, this was merely a form 
for a guarantee. It was not executed by the manufacturer and there 
was no liability on the manufacturer for the performance of such 
guarantee contrary to the impression conveyed. Its use was confusing 
and misleading to the purchasing public. 

Par. 18. By. and through the use of the statements in advertising 
literature and brochures showing the price of their machines at $159.50, 
$179.50, and $189.50, respondents represented, directly and by implica- 
tion, that their sewing machines were ordinarily sold to members of 
the purchasing public for said above prices. 

The aforesaid representations were false, misleading and deceptive. 
In truth and in fact the sums of $159.50, $179.50 and $189.50 were 
greatly in excess of the retail price usually and ordinarily charged for 
the said sewing machines and were wholly fictitious prices. 

Par. 14. The use by the respondents of the foregoing false, deceptive 
and misleading representations has had, and now has, the capacity 
and tendency to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such state- 
ments and representations were and are true and to induce the pur- 
chase of substantial quantities of their sewing machines and sewing 
machine heads because of such erroneous and mistaken belief. 

As a result of respondents’ practices above set forth, substantial 
trade in commerce has been unfairly diverted to respondents from 
their competitors and as a consequence thereof substantial abe 
has been and is being done to competition in commerce. 

Par. 15. Respondents’ aforesaid practices also placed in the Anas 
of retail dealers and others the means and instrumentality whereby 
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the ultimate purchasers of said sewing machine heads and completed 
sewing machines may be deceived as aforesaid. 

Par. 16. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


DEcIsIon OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated April 28, 1958, the ini- 
tial decision in the instant matter of hearing examiner James A. Pur- 
cell, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 26, 1952, issued and sub- 
sequently served its complaint in this proceeding upon respondents 
Sorite Sewing Machine Company, Inc., a corporation, and Samuel 
Berenson, Solomon Berenson and Etta Berenson, individually and as 
officers of Sorite Sewing Machine Company, Inc.; and Cleanrite Vac- 
uum Stores, Inc., a corporation, and Samuel Berenson and Etta Beren- 
son, individually and as officers of Cleanrite Vacuum Stores, Inc., 
charging them with the use of unfair methods of competition and 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said Act. After respondents filed their answer in 
this proceeding a hearing was held in Washington, D. C., on March 
12, 1953, before the above-named Hearing Examiner theretofore duly 
designated by the Commission, at which hearing a stipulation was 
entered into whereby it was stipulated and agreed that a statement 
of facts signed and executed by Myer Koonin, Esq., counsel for the 
respondents, and William L. Taggart and Ames W. Williams, Esgqs., 
approved by W. M. King, Esq., Chief, Division of Litigation, attor- 
neys for the Federal Trade Commission, may be taken as the facts 
in this proceeding and in lieu of testimony in support of and in oppo- 
sion to the charges stated in the complaint, and that the said state- 
ment of facts may serve as the basis for findings as to the facts, con- 
clusion based thereon and order disposing of the proceeding without 
presentation of proposed findings and conclusions or oral argument. 
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Said stipulation as to the facts expressly provides that upon appeal 
to or review by the Commission said stipulation may be set aside by 
the Commission and this matter remanded for further proceedings 
under the complaint. 

Thereafter, this proceeding regularly came on for final considera- 
tion by said Hearing Examiner upon the complaint, answer, and stip- 
ulation, and said stipulation having been approved by the Hearing 
Examiner, who, after duly considering the record herein, finds that 
this proceeding is in the interest of the public and makes the follow- 
ing findings as to the facts, conclusions drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, Sorite Sewing Machine Company, Inc., 
is a corporation existing by virtue of the laws of the State of Mary- 
land, with its office and principal place of business located at 2147 
Queens Chapel Road, N. E., Washington, D. C. Respondents, Samuel 
Berenson, Solomon Berenson and Etta Berenson are President, Vice 
President and Secretary-Treasurer, respectively, of this corporate 
respondent and, acting as such officers, have formulated, directed and 
controlled the policies, acts and practices of said corporation. The 
address of the individual respondents is the same as that of the cor- 
porate respondent Sorite Sewing Machine Company, Inc. 

Respondent, Cleanrite Vacuum Stores, Inc., is a corporation existing 
by virtue of the laws of the State of Maryland, with its office and prin- 
cipal place of business located at 925 F Street, N. W., Washington, 
D. C. Respondents, Samuel Berenson and Etta Berenson are Presi- 
dent and Secretary-Treasurer, respectively, of this corporate respond- 
ent and, acting as such officers, have formulated, directed and con- 
trolled the policies, acts and practices of said corporation. These indi- 
vidual respondents also have offices at the same address as that of the 
Cleanrite Vacuum Stores, Inc. The respondents cooperate and act 
together in carrying out the policies and practices hereinafter set 
forth. 

Par. 2. Respondent Sorite Sewing Machine Company, Inc., a cor- 
poration, is now and has been engaged, among other things, in the 
sale and distribution of sewing machine heads imported from Japan 
and completed sewing machines, of which said imported sewing 
machine heads are a part, to distributors and retailers. 

Respondent, Cleanrite Vacuum Stores, Inc., is now and has been 
engaged, among other things, as the District of Columbia sales agent 
of the Sorite Sewing Machine Company in the wholesale and retail 
sale of sewing machines and sewing machine heads imported from 
Japan. 
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Par. 3. In the course and conduct of their said businesses, respond- 
ents cause said products, when sold, to be transported from their places 
of business in the District of Columbia to purchasers thereof located 
in the District of Columbia and in various States of the United States 
and maintain, and at all times mentioned herein have maintained, a 
course of trade in said products in commerce in the District of Colum- 
bia and among and between the various States of the United States. 
Their volume of trade in said commerce has been, and is, substantial. 

Par. 4. Respondents are in substantial competition in commerce 
with other persons, firms and corporations engaged in the sale of sew- 
ing machines and sewing machine heads made in the United States 
and also with other persons, firms and corporations engaged in the 
sale of imported sewing machines and sewing machine heads. 

Par. 5. When the sewing machine heads were received by respond- 
ents, the word “Japan” appeared on the back of the vertical arm. 
Before the heads were sold to the purchasing public as a part of a 
complete sewing machine, it was necessary to attach an electrical motor 
to the head, in the process of which the aforesaid word “Japan” was 
covered by the motor so that same was not visible. In some instances, 
said heads, when received by respondents, were marked with a medal- 
lion placed on the front of the vertical arm upon which the word 
“Japan” appeared. This word was, however, so small and indistinct 
that it did not constitute adequate notice to the public that the heads 
were imported. Furthermore, said medallion can be readily removed 
and, when the medallion is so removed, no visible mark of the country 
of origin of the head appears on the complete sewing machine. 

Par. 6. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public, 
and such articles are not adequately marked to disclose that they are 
of foreign origin, or if marked, the markings are covered or other- 
wise concealed, the purchasing public understands and believes such 
articles to be wholly of domestic origin. 

Par. 7. There is among the members of the purchasing public a 
large number who have a decided preference for products originating 
in the United States over products originating, in whole or in part, 
in foreign countries, including sewing machine heads imported from 
Japan. 

Par. 8. The failure of respondents to adequately disclose on the 
sewing machine heads, in a manner which cannot be removed, hidden 
or obliterated, that they were manufactured in Japan has had the 
tendency and capacity to lead members of the purchasing public into 
the erroneous and mistaken belief that their said product was of 
domestic origin and to cause substantial numbers of the purchasing 
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public to purchase sewing machines of which said heads are a part 
because of said erroneous and mistaken belief. 

Par. 9. Respondents in their advertising and on their letterheads 
and invoices made the following statement : 

MANUFACTURERS AND WHOLESALE DISTRIBUTORS 
SEWING MACHINES, VACUUM CLEANERS AND SUPPLIES 
MR. RHTAILER: 
Deal directly with the manufacturers. 
Eliminate the middlemen and save the distributors mark-up. 

Through the use of the word “manufacturers,” respondents repre- 
sented, directly and by implication, that they manufactured the sew- 
ing machine heads and sewing machines sold by them. In truth and 
in fact, respondents did not own or control a factory or facilities for 
manufacturing sewing machines. 

On the front of some of their sewing machines and sewing machine 
heads respondents placed, or caused to be placed, medallions upon 
which was described or printed the following: 


Simplex Sewing Machine Company 
Simplex 
Washington, D. C. 

Through such wording respondents represented, directly and by 
implication, contrary to the facts, that their sewing machines so 
marked were manufactured in Washington, D. C. Simplex Sewing 
Machine Company is only a trade name used by respondents in their 
business. The use by respondents of such wording as above set forth 
has had the capacity and tendency to enhance the belief on the part 
of the public that said sewing machines were of domestic origin. 

Par. 10. There are and were among retailers and ultimate pur- 
chasers many persons who prefer to deal directly with the manufac- 
turer of sewing machines. 

Par. 11. Respondents also used the word “Admiral” and other well 
known domestic names as trade or brand names on some of their sew- 
ing machine heads, and complete sewing machines, which words were 
printed or embossed on the front horizontal arm of the head in large 
conspicuous letters and were used in their advertising matter. The 
word “Admiral” and the other prominent domestic names are the 
names or parts of the names of, or used as trade names, marks or brands 
by one or more business organizations transacting and doing business 
in the United States which are and have been well and long established 
in various industries. Through the use of such trade or brand names 
as aforesaid, respondents represented, directly and by implication, 
contrary to the facts, that their sewing machines and sewing machine 
heads were manufactured by or connected in some way with the well 
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and favorably known American firm with which the name on such 
machine has long been associated. 

Respondents also shipped many of their machines in cartons or 
boxes on which was printed or stenciled the word “Singer,” thereby 
representing, contrary to the facts, that such sewing machine was 
made by the Singer Manufacturing Corporation which manufactures 
and sells a make of sewing machine that is well and favorably known. 

Par. 12. There is and was a preference among many members of 
the purchasing public for products manufactured by well known and 
long established American concerns. The use of such trade or brand 
names by respondents, as above set forth, has had the tendency and 
capacity to further enhance the belief on the part of the public that 
said sewing machines were of domestic origin. 

Par. 13. Respondents, in an advertising brochure used to describe 
their sewing machines, included what they designated a “20-year 
guarantee bond” which purported to be a guarantee of the machine 
by the manufacturer for twenty years for family sewing, and further 
purported to guarantee the replacement of all parts of the machine, 
if defective, excepting certain parts named therein. However, this 
was merely a form of guarantee, not executed by the manufacturer, 
and there was no lability on the manufacturer for the performance of 
such guarantee contrary to the impression conveyed. Its use was con- 
fusing and misleading to the purchasing public. 

Par. 14. Respondents’ aforesaid practices also placed in the hands 
of retail dealers and others the means and instrumentality whereby 
the ultimate purchasers of said sewing machine heads and completed 
sewing machines were deceived as aforesaid. 

Par. 15. The charges contained in Paragraph Thirteen of the Com- 
plaint, having to do with allegedly false, misleading and deceptive 
representations of fictitious prices and values of respondents’ mer- 
chandise, were not supported by introduction of any evidence in sub- 
stantiation thereof and hence fail for want of proof. 


CONCLUSIONS 


The acts and practices of respondents as above found have resulted 
in substantial trade in commerce being unfairly diverted to the re- 
spondents from their competitors and as a consequence thereof sub- 
stantial injury has been, and is being, done to competition in com- 
merce. ; 

The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors, and constitute unfair methods of competition and unfair 
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and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Sorite Sewing Machine Com- 
pany, Inc., a corporation, and its officers, and Samuel Berenson, Solo- 
mon Berenson and Etta Berenson, individually and as officers of Sorite 
Sewing Machine Company, Inc., and Cleanrite Vacuum Stores, Inc., 
a corporation, and its officers, and Samuel Berenson and Etta Beren- 
son, individually and as officers of Cleanrite Vacuum Stores, Inc., and 
respondents’ representatives, agents and employees, directly or 
through any corporate or other device in connection with the offering 
for sale, sale or distribution of sewing machines or sewing machine 
heads in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from : 

1. Offering for sale, selling or distributing foreign made sewing 
machine heads, or sewing machines of which foreign made heads are 
a part, without clearly and conspicuously disclosing on the heads the 
country of origin thereof and in such a manner that it cannot readily 
be hidden or obliterated ; 

2. Using the word “Admiral,” or any simulations thereof, as a 
brand or trade name to designate, describe or refer to their sewing 
machines or swing machine heads; or representing, through the use 
of any other word or in any other manner, that their sewing machines 
or sewing machine heads are made by anyone other than the actual 
manufacturers thereof. 

3. Using cartons or boxes or cases for shipping their sewing ma- 
chines or sewing machine heads which bear or contain the name, or 
portion of the name, of the manufacturer of any well known brand 
of sewing machine. 

4. Representing, through the use of the word “manufacturer,” or 
any other word or term of similar import or meaning, or in any other 
manner, that said respondents are the manufacturers of the sewing 
machine heads or sewing machines sold by them, unless and until such 
respondents actually own and operate, or directly and absolutely con- 
trol, a factory wherein said products are manufactured by them. 

5. Representing, directly or by implication, that any sewing machine 
head, or sewing machine, sold or offered for sale by respondents is 
guaranteed by the manufacturer, unless the manufacturer is obligated 
by a guarantee which sets forth clearly and conspicuously the nature 
and extent of the obligation and the manner in which the guarantor 
will perform thereunder. 
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It is further ordered, That that portion of the complaint charging 
misrepresentation as to retail value or price in excess of that at which 
respondents’ sewing machines are customarily sold is hereby dismissed 
because of lack of proof. 


ORDER TO FILE REPORT OF COMPLIANCE 


_ It is ordered, That the respondents herein shall, within sixty (60) 

days after service upon them of this order, file with the Commission 

a report in writing setting forth in detail the manner and form in 

which they have complied with the order to cease and desist [as 

required by said declaratory decision and order of April 28, 1953]. 
Mr. Carretta not participating. 


1336 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 49 F.T.C. 


In THe MAtTrTer oF 


EXPERT RAYON COMPANY, INC. ET AL. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, 
AND OF AN ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 6007. Complaint, July 14, 1952—Decision, Apr. 30, 1953 


Rayon is a chemical fiber which may be manufactured so as to simulate wool 
and other natural fibers in texture and appearance; fabrics and articles of 
wearing apparel manufactured from such rayon fibers have the feel and 
appearance of wool; and many members of the purchasing public are unable 
to distinguish between articles of wearing apparel manufactured from such 
rayon fabrics and those manufactured from wool, so that the former are 
readily accepted by members of the purchasing public as wool products. 


Wearing apparel and other products manufactured from wool, which is not 
highly inflammable and is a desirable material for women’s hats and other 
wearing apparel, have long held and still hold great public esteem and 
confidence because of their outstanding qualities. 


Where a corporation and its two officers, engaged in the manufacture and inter- 
state sale and distribution of fabrics composed of various fibers, including 
a particular type of brushed rayon which was highly inflammable and which 
simulated wool in texture and appearance, to purchasers who used them in 
making women’s hats and other wearing apparel for sale to the purchasing 
public— 

(a) Falsely represented and impliedly warranted that their said brushed rayon 
fabrics were suitable for use in the manufacture of women’s hats and 
other wearing apparel and were safe to wear, through failing to reveal 
the inflammable characteristics thereof ; 

With result of placing in the hands of retailers and others a means and instru- 
mentality whereby members of the purchasing public might be misled and 
deceived as above set forth : 

Held, That such practices constituted unfair and deceptive acts and practices 
in commerce in violation of the provisions of the Federal Trade Commission 
Act: and 

Where said corporation and officers, engaged in the manufacture and in the 
sale and distribution therein of “wool products” as defined in the Wool 
Products Labeling Act of 1939— 

(0) Misbranded certain woolen jersey fabrics in that they were not stamped, 
tagged, or labeled as required by said Act and the Rules and Regulations 
promulgated thereunder : 

Held, That aforesaid acts and practices were all to the prejudice and injury of 
the public, and constituted unfair and deceptive acts and practices within 
the intent and meaning of the Federal Trade Commission Act, and were in 
violation of said Wool Products Labeling Act and Rules and Regulations. 
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Before Mr. James A. Purcell, hearing examiner. 
Mr. George E.. Steinmetz for the Commission. 
Mr. Milton H. Goldstricker, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939 and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that the Expert Rayon Company, Inc., a 
corporation, and Sol Kokol and Harry Irwin, individually and as 
officers of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Acts, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the pub- 
lic interest, hereby issues its complaint, stating its charges in that. 
respect as follows: 

ParacraPyH 1. Respondent Expert Rayon Company, Inc., is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of New York, with the principal place of business located at 
165-08 Liberty Avenue, Jamaica, Long Island, New York. 

The individual respondents, Sol Kokol and Harry Irwin, are presi- 
dent and secretary-treasurer, respectively, of the corporate respondent, 
Expert Rayon Company, Inc., and formulate, direct and control the 
affairs and policies of said corporate respondent. Said individual 
respondents have their offices at the same place as corporate 
respondent. 

Par. 2. The respondent Expert Rayon Company, Inc., is now, and 
for several years last past has been, engaged in the manufacture, sale 
and distribution of fabrics composed of various fibers, including rayon 
and combinations thereof. Respondents cause said fabrics when sold 
to be transported from the place of business of respondent, Expert 
Rayon Company, Inc., in the State of New York to purchasers thereof 
located in various other States of the United States. Respondents 
maintain and at all times mentioned herein have maintained a sub- 
stantial course of trade in said fabrics in commerce among and between 
the various States of the United States. 

Subsequent to the effective date of the Wool Products Labeling Act 
of 1939 and more especially since 1950, respondents have manufactured 
for introduction into commerce, introduced into commerce, sold, trans- 
ported, distributed, delivered for shipment, and offered for sale, in 
commerce as “commerce” is defined in the Wool Products Labeling 
Act of 1939, wool products, as “wool products” are defined therein. 

Par. 3. Rayon is a chemical fiber which may be manufactured so 
as to simulate wool and other natural fibers in texture and appearance. 
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Fabrics and articles of wearing apparel manufactured from such 
rayon fibers have the feel and appearance of wool. Many members 
of the purchasing public are unable to distinguish between articles of 
wearing apparel manufactured from such rayon fabrics and articles 
of wearing apparel manufactured from wool. Consequently, articles 
of wearing apparel manufactured from such rayon fabrics are readily 
accepted by members of the purchasing public as wool products. 

Par. 4. Some of the rayon fabrics manufactured, sold, and distrib- 
uted by the respondents are a particular type of brushed rayon which 
is highly inflammable. Such fabrics simulate wool in texture and 
appearance. Respondents do not label or otherwise inform the pur- 
chasers of their said fabrics that they are composed of rayon, nor do 
they reveal in any manner the highly inflammable characteristics of 
their said fabrics. 

Purchasers of respondents’ said fabrics use them in making women’s 
hats and other articles of wearing apparel for sale to members of the 
purchasing public. Such products, resembling wool products, are 
readily accepted by many members of the purchasing public as wool 
products. 

Par. 5. Wearing apparel and other products manufactured from 
wool have for many years held and still hold great public esteem and 
confidence because of their outstanding qualities. Wool is not highly 
inflammable and is a desirable material for women’s hats and other 
wearing apparel, 

Par. 6. By failing to label their said brushed rayon fabrics, which 
resemble wool, as rayon, and by failing to reveal the inflammable char- 
acteristics of their said brushed rayon fabrics, respondents have rep- 
resented and impliedly warranted that said fabrics are suitable to be 
used in the manufacture of women’s hats and other wearing apparel 
that are safe to wear. In truth and in fact, hats and other articles 
of wearing apparel made of this material are dangerous and unsafe 
to be worn because they are highly inflammable. 

Respondents’ said practices place in the hands of retailers and others 
a means and instrumentality whereby members of the purchasing 
public may be misled and deceived in the manner aforesaid. 

Par. 7. Certain of said wool products were misbranded in that they 
were not stamped, tagged or labeled as required under the provisions 
of Section 4 (a) (2) of the Wool Products Labeling Act of 1939, and 
in the manner and form as prescribed by the Rules and Regulations 
promulgated under such Act. Among respondents’ wool products so 
misbranded were woolen jersey fabrics. 

Par. 8. The aforesaid acts and practices of respondents are all to 
the prejudice and injury of the public. The practices with respect to 
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respondents’ rayon fabrics set forth above constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. The practices with respect to 
respondents’ wool products set forth above were and are in violation 
of the Wool Products Labeling Act of 1939 and the Rules and Regu- 
lations promulgated thereunder and also constitute unfair and decep- 
tive acts and practices within the intent and meaning of the Federal 
Trade Commission Act. 


CONSENT SETTLEMENT 1 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission on July 14, 1952, issued and subsequently served its complaint 
on the respondents named in the caption hereof, charging them with 
the use of unfair and deceptive acts and practices in violation of the 
provisions of said Acts. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Com- 
mission’s Rules of Practice, solely for the purposes of this proceeding, 
any review thereof, and the enforcement of the order consented to, 
and conditioned upon the Commission’s acceptance of the consent set- 
tlement hereinafter set forth, and in lieu of the answer to said com- 
plaint heretofore filed and which, upon acceptance by the Commis- 
sion of this settlement, is to be withdrawn from the record hereby: 

1. Admits all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrains from admitting or 
denying that it has engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 


1The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on April 30, 1953, and ordered entered 
of record as the Commission’s findings as to the facts, conclusions, and order in disposition 
of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be ordered herein in final disposi- 
tion of this proceeding are as follows : ; 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Expert Rayon Company, Inc., is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of New York, with the principal place of business located 
at 165-08 Liberty Avenue, Jamaica, Long Island, New York. 

The individual respondents, Sol Kokol and Harry Irwin, are presi- 
dent and secretary-treasurer, respectively, of the corporate respond- 
ent, Expert Rayon Company, Inc., and formulate, direct and control 
the affairs and policies of said corporate respondent. Said individual 
respondents have their offices at the same place as corporate re- 
spondent. 

Par. 2. The respondent Expert Rayon Company, Inc., is now, and 
for several years last past has been engaged in the manufacture, sale 
and distribution of fabrics composed of various fibers, including rayon 
and combinations thereof. Respondents cause said fabrics when sold 
to be transported from the place of business of respondent, Expert 
Rayon Company, Inc., in the State of New York to purchasers there- 
of located in various other States of the United States. Respondents 
maintain and at all times mentioned herein have maintained a sub- 
stantial course of trade in said fabrics In commerce among and be- 
tween the various States of the United States. 

Subsequent to the effective date of the Wool Products Labeling Act 
of 1939 and more especially since 1950, respondents have manufac- 
tured for introduction into commerce, introduced into commerce, sold, 
transported, distributed, delivered for shipment, and offered for sale, 
in commerce as “commerce” is defined in the Wool Products Labeling 
Act of 1939, wool products, as “wool products” are defined therein. 

Par. 3. Rayon is a chemical fiber which may be manufactured so as 
to simulate wool and other natural fibers in texture and appearance. 
Kabrics and articles of wearing apparel manufactured from such 
rayon fibers have the feel and appearance of wool. Many members 
of the purchasing public are unable to distinguish between articles of 
wearing apparel manufactured from such rayon fabrics and articles 
of wearing apparel manufactured from wool. Consequently, articles 
ot wearing apparel manufactured from such rayon fabrics are readily 
accepted by members of the purchasing public as wool products. 
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Par. 4. Some of the rayon fabrics manufactured, sold and distrib- 
uted by the respondents are of a particular type of brushed rayon 
which is highly flammable. Such fabrics simulate wool in texture and 
appearance and respondents do not disclose or otherwise inform the 
purchasers thereof in any manner of the highly flammable charac- 
teristics of their said fabrics. 

Purchasers of respondents’ said fabrics use them in making women’s 
hats and other articles of wearing apparel for sale to members of the 
purchasing public. Such products, resembling wool products, are 
readily accepted by many members of the purchasing public as wool 
products. 

Par. 5. Wearing apparel and other products manufactured from 
wool have for many years held and still hold great public esteem and 
confidence because of their outstanding qualities. Wool is not highly 
inflammable and is a desirable material for women’s hats and other 
wearing apparel. 

Par. 6. By failing to reveal the flammable characteristics of their 
said brushed rayon fabrics, respondents have represented and im- 
pliedly warranted that said fabrics are suitable to be used in the manu- 
facture of women’s hats and other wearing apparel that are safe to 
wear. In truth and in fact, hats and other articles of wearing apparel 
made of this material are dangerous and unsafe to be worn because 
they are highly inflammable. 

Respondents’ said practices place in the hands of retailers and others 
a means and instrumentality whereby members of the purchasing pub- 
lic may be misled and deceived in the manner aforesaid. 

Par. 7. Certain of said wool products were misbranded in that they 
were not stamped, tagged or labeled as required under the provisions 
of Section 4 (a) (2) of the Wool Products Labeling Act of 1939, and 
in the manner and form as prescribed by the Rules and Regulations 
promulgated under such Act. Among respondents’ wool products so 
misbranded were woolen jersey fabrics. 

Par. 8. The aforesaid acts and practices of respondents are all to 
the prejudice and injury of the public. The practices with respect to 
respondents’ rayon fabrics set forth above constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. The practices with respect to 
respondents’ wool products set forth above were and are in violation 
of the Wool Products Labeling Act of 1939 and the Rules and Regu- 
lations promulgated thereunder and also constitute unfair and decep- 
tive acts and practices within the intent and meaning of the Federal 
Trade Commission Act. 


i) 
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The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice and injury of the public, and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act, and the Wool Prod- 
ucts Labeling Act of 1939, and the Rules and Regulations promulgated 
thereunder. 

ORDER TO CEASE AND DESIST 


It is ordered, That the respondents, Expert Rayon Company, Inc., a 
corporation, and its officers and Sol Kokol and Harry Irwin, individ- 
‘ually and as officers of said corporation, and respondents’ representa- 
tives, agents and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or dis- 
tribution in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of fabrics composed of rayon or other fibers or any 
combination thereof, do forthwith cease and desist from: 

1. Offering for sale or selling any fabric that is highly flammable 
without clearly stating thereon that it is highly flammable. 

It is further ordered, That the respondents, Expert Rayon Com- 
pany, Inc., a corporation, and its officers, and Sol Kokol and Harry 
Irwin, individually and as officers of said corporation, and respond- 
ents’ representatives, agents and employees, directly or through any 
corporate or other device, in connection with the introduction or manu- 
facture for introduction into commerce, or the offering for sale, sale, 
transportation or distribution in commerce, as “commerce” is defined 
in the Wool Products Labeling Act of 1939, of wool jersey fabrics or 
other wool products, as such products are defined in and subject to the 
said Act, which products contain, purport to contain or in any way are 
represented as containing “wool,” “reprocessed wool” or “reused wool” 
as those terms are defined in said Act, do forthwith cease and desist 
from misbranding such products by: 

1. Failing to securely affix to or place on each such product a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other fibers. 

(6) The maximum percentages of the total weight of such wool 
product of any non-fibrous loading, filling, or adulterating matter; 
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(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution or delivering for shipment 
thereof in commerce, as “commerce” is defined in the Wool Products 
Labeling Act of 1939. 

Provided: That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939, and 

Provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the rules 
and regulations thereunder. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with said order. 

[sgd] Expert Rayon Com. Inc. 
Expert Rayon Company, Inc. 
By [sgd] Sou Koxon 
(Name) 
President 
(Title) 
[sed] Sou Koxor 
Sol Kokol, individually, and as 
President, Expert Rayon Com- 
pany, Ine. 
{sgd] Harry Irwin 
Harry Irwin, individually and as 
Secretary-Treasurer, Expert 
Rayon Company, Inc. 
9/27/52 
(Date) 

The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 30th day of 
April, A. D., 1958. 
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In roe MATTER OF 


JAPAN AMERICA TRADING AGENCY, INC. ET AL. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN RHGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 6014. Complaint, July 21, 1952—Decision, Apr. 30, 1953 


When articles of merchandise, including sewing machines, are exhibited and 
offered for sale by retailers to the purchasing public not marked showing 
foreign origin, or if such markings are concealed, such public understands. 
and believes the articles to be wholly of domestic origin. 


There are among the members of the purchasing public a substantial number 
who have a decided preference for products originating in the United States. 
over products originating in whole or in part in foreign countries, including 
sewing machine heads. 


Where a corporation and its four officers, engaged in the competitive interstate 
sale and distribution to distributors and retailers of complete Sewing ma- 
chines, and of sewing machine heads imported by them from Japan upon 
which the word ‘Japan” on the back of the vertical arm became covered 
by the motor attached to complete the machine, and, displayed in some cases. 
on a readily removable medallion on the front of said arm, was so small 
and indistinct as not to constitute adequate notice that the heads were 
imported— 

Failed to disclose adequately on said heads in such manner that the marks could 
not readily be removed, hidden, or obliterated that they were manufactured 
in Japan; 

With tendency and capacity to lead members of the purchasing public into 
the erroneous belief that their said product was of domestic origin and 
thereby cause substantial purchase of machines, of which said heads were 
a part; 

Whereby substantial trade in commerce was unfairly diverted to them from 
their competitors, including makers and sellers of domestic machines and 
also sellers of imported machines, of whom some adequately informed the 
public as to said products’ source or origin, and substantial injury was done 
to competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and respondents’ competitors and 
constituted unfair and deceptive acts and practices and unfair methods of 
competition in commerce. 


Before Mr. John Lewis, hearing examiner. 

Mr. William L. Taggart and Mr. John C. Williams for the Com- 
mission. 

Mr, Fdward J. Ennis, of New York City, and Chuman, McKibbin 
& Yokozeki, of Los Angeles, Calif., for respondents. 
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ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
‘Trade Commission, having reason to believe that Japan America Trad- 
ing Agency, Inc., a corporation, and Fred I. Wada, Eijui Sasajima, 
Fred T. Kobayashi, and George L. Eastman, individually and as 
officers of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

ParacrapH 1. Respondent Japan America Trading Agency, Inc., is 
a corporation organized and existing under and by virtue of the laws 
of the State of California, with its office and principal place of business 
located at 324-26 East Olympic Boulevard, Los Angeles, California. 
Respondents Fred I. Wada, Eijui Sasajima, Fred T. Kobayashi, and 
George L. Eastman are President, Secretary, Treasurer, and Vice 
President, respectively, of corporate respondent and acting as such 
officers formulate, direct and control the policies, acts and practices of 
said corporation. The address of the individual respondents is the 
same as that of the corporate respondent. 

Par. 2. Respondents are now, and have been for some time last past, 
engaged in the sale of sewing machine heads imported by them from 
Japan and complete sewing machines of which said heads are a part, 
ito distributors and also to retailers who, in turn, sell the complete 
sewing machines to the purchasing public. In the course and conduct 
of their business respondents cause their said product, when sold, to 
be transported from their place of business in the State of California 
to the purchasers thereof located in various other States of the United 
States and maintain, and at all times mentioned herein have main- 
tained, « course of trade in said products in commerce among and 
between the various States of the United States. Their volume of 
trade in said commerce has been, and is, substantial. 

Par. 3. When the sewing machine heads are received by respond- 
ents, the word “Japan” appears on the back of the vertical arm. Be- 
fore the heads are sold to the purchasing public as a part of a com- 
plete sewing machine, it is necessary to attach a motor to the head 
in the process of which the aforesaid word is covered by the 
motor so that it is not visible. In some instances, said heads, when 
received by respondents, are marked with a medallion placed on the 
front of the vertical arm upon which the word “Japan” appears. 
This word is, however, so small and indistinct that it does not con- 


1346 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 49 F.T.C_ 


stitute adequate notice to the public that the heads are imported. Fur-. 
thermore, said medallion can be readily removed and when the medal- 
lion is so removed, no visible mark of origin appears on the machine. 

Respondents place no other mark on their imported sewing ma- 
chine heads or complete sewing machines of which said heads are a 
part showing foreign origin, or otherwise inform the public that the 
heads are of foreign origin before they are offered for sale to the 
public. 

Par. 4. When articles of merchandise, including sewing machines,. 
are exhibited and offered for sale by retailers to the purchasing pub- 
lic, and such articles are not marked or are not adequately marked 
showing that they are of foreign origin, or if marked and the mark- 
ings are covered or otherwise concealed, such purchasing public under- 
stands and believes such articles to be wholly of domestic origin. 

Par. 5. There is among the members of the purchasing public a 
substantial number who have a decided preference for products origi- 
nating in the United States over products originating in whole or in 
part in foreign countries, including sewing machine heads. 

Par. 6. Respondents, by placing in the hands of dealers their said 
sewing machine heads and complete sewing machines, provide said 
dealers a means and instrumentality whereby they may mislead and 
deceive the purchasing public as to the place of origin of said heads. 

Par. 7. Respondents, in the course and conduct of their business, 
are in substantial competition in commerce with the makers and sell- 
ers of domestic sewing machines and also with sellers of imported 
machines, some of whom adequately inform the public as to the source 
of origin of their said product. 

Par. 8. The failure of respondents to adequately disclose on the 
sewing machine heads, in a manner which cannot readily be removed, 
hidden or obliterated, that they are manufactured in Japan has the 
tendency and capacity to lead members of the purchasing public into 
the erroneous and mistaken belief that their said product is of domestic 
origin and to cause substantial numbers of the purchasing public to 
purchase sewing machines of which said heads are a part because of 
said erroneous and mistaken belief. 

As a result thereof, substantial trade in commerce has been unfairly 
diverted to respondents from their competitors and substantial injury 
has been and is being done to competition in commerce. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair and deceptive acts and 
practices and unfair methods of competition in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 21, 1952, issued and subse- 
quently served its complaint on the respondents named in the caption 
hereof, charging them with the use of unfair methods of competition 
and unfair and deceptive acts and practices in violation of the pro- 
visions of said Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purposes of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of answer to said complaint, 
hereby: 

1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrain from admitting or deny- 
ing that they have engaged in any of the acts or practices stated there- 
in to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondent consents may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paragrapy 1. Respondent Japan America Trading Agency, Inc., 
is a corporation organized and existing under and by virtue of the 
laws of the State of California, with its office and principal place of 
business located at 324-26 East Olympic Boulevard, Los Angeles, 
California. Respondents Fred I. Wada, Eijui Sasajima and George 


1The Commission’s ‘‘Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on April 30, 1953 and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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L. Eastman are President, Secretary-Treasurer and Vice-President, 
respectively, of corporate respondent and acting as such officers formu- 
late, direct and control the policies, acts and practices of said corpora- 
tion. Respondent Fred T. Kobayashi formerly was Treasurer of 
corporate respondent. The address of the individual respondents, 
except that of Fred T. Kobayashi, is the same as that of the corporate 
respondent. The address of Fred T. Kobayashi is 1787 West Adams 
Street, Los Angeles, California. 

Par. 2. Respondents are now, and have been for some time last past, 
engaged in the sale of sewing machine heads imported by them from 
Japan and complete sewing machines of which said heads are a part, 
to distributors and also to retailers who, in turn, sell the complete 
sewing machines to the purchasing public. In the course and conduct 
of their business respondents caused their said product, when sold, 
to be transported from their place of business in the State of Cali- 
fornia to the purchasers thereof located in various other States of the 
United States and have maintained a course of trade in said products 
in commerce among and between the various States of the United 
States. Their volume of trade in said commerce has been substantial. 

Par. 3. When the sewing machine heads were received by respond- 
ents, the word “Japan” appeared on the back of the vertical arm. 
Before the heads were sold to the purchasing public as a part of a 
complete sewing machine, it was necessary to attach a motor to the 
head in the process of which the aforesaid word was covered by the 
motor so that it was not visible. In some instances, said heads, when 
received by respondents, were marked with a medallion placed on the 
front of the vertical arm upon which the word “Japan” appears. This 
word was, however, so small and indistinct that it did not constitute 
adequate notice to the public that the heads were imported. Further- 
more, said medallion could be readily removed and when the medal- 
lion was so removed, no visible mark of origin appeared on the 
machine. 

Respondents placed no other mark on their imported sewing machine 
heads or complete sewing machines of which said heads were a part 
showing foreign origin, or otherwise informed the public that the 
heads were of foreign origin before they were offered for sale to the 
public. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public, 
and such articles are not marked or are not adequately marked show- 
ing that they are of foreign origin, or if marked and the markings 
are covered or otherwise concealed, such purchasing public under- 
stands and believes such articles to be wholly of domestic origin. 
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Par. 5. There are among the members of the purchasing public a 
substantial number who have a decided preference for products origi- 
nating in the United States over products originating in whole or in 
part in foreign countries, including sewing machine heads. 

Par. 6. Respondents, by having placed in the hands of dealers their 
said sewing machine heads and complete sewing machines, provided 
said dealers a means and instrumentality whereby they may have 
misled and deceived the purchasing public as to the place of origin of 
said heads. 

Par. 7. Respondents, in the course and conduct of their business, 
were in substantial competition in commerce with the makers and 
sellers of domestic sewing machines and also with sellers of imported 
machines, some of whom adequately informed the public as to the 
source of origin of their said product. 

Par. 8. The failure of respondents to have adequately disclosed on 
the sewing machine heads, in a manner which could not readily be 
removed, hidden or obliterated, that they were manufactured in Japan 
had the tendency and capacity to lead members of the purchasing pub- 
lic into the erroneous and mistaken belief that their said product was 
of domestic origin and to have caused substantial numbers of the pur- 
chasing public to purchase sewing machines of which said heads were 
a part because of said erroneous and mistaken belief. 

As a result thereof, substantial trade in commerce was unfairly di- 
verted to respondents from their competitors and substantial injury 
has been done to competition in commerce. 


CONCLUSION 


The acts and practices of the respondents, as herein found, were all 
to the prejudice and injury of the public and of respondents’ competi- 
tors and constitute unfair and deceptive acts and practices and unfair 
methods of competition, in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondents, Japan America Trading Agen- 
cy, Inc., a corporation, and its officers, and Fred I. Wada, Eijui Sasa- 
jima, Fred T. Kobayashi, and George L. Eastman, individually and 
as officers of said corporation, and said respondents’ representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution of 
sewing machine heads or sewing machines in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 
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1. Offering for sale, selling or distributing foreign-made sewing 
machine heads, or sewing machines of which foreign-made heads are 
‘a part, without clearly and conspicuously disclosing on the heads the 
country of origin thereof, in such a manner that it cannot readily be 
hidden or obliterated. 

[t is further ordered, That the respondents, Japan America Trad- 
ing Agency, Inc., a corporation, and Fred I. Wada, Eijui Sasajima, 
Tred T. Kobayashi, and George L. Eastman, individually and as 
officers of said corporation, shall within sixty days after service upon 
them of this order, file with the Commission a report in writing set- 
ting forth in detail the manner and form in which they have com- 
plied with this order. 


[S] CHuman, McKissin & 
YOKOZEKI 
Cuum4an, McKissin & 
YOKOZEKI 
By: Davin McKisprn 
]S] David MsKibbin 
[S] Frep I. Wapa 
JAPAN AMERICA TRADING 
AGENCY, INC., a corpora- 
tion, with its office and prin- 
cipal place of business locat- 
ed at 324-26 E. Olympic 
Blvd., Los Angeles, Califor- 
nia; and 
Frep I. Wapa 
[S] Fred I. Wada 
Exsur SasagIMa 
[S] Ejijui Sasajima 
Frep T. Kopayasut1 
[S] Fred T. Kobayashi 
Grorcre L. Eastman 
[S] George L. Eastman, 
individually and as officers of 
said corporation. 
Attorney for Respondents. Respondents. 


December 20, 1952. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record this 30th day of 
April, 1953. 
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ROYAL SEWING MACHINE CORPORATION ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5892. Complaint, June 27, 1951—Decision, May 5, 1953 


When articles of merchandise, including sewing machines, are exhibited and 
offered for sale by retailers to the purchasing public not marked to show 
that they are of foreign origin, or if such markings are concealed, the public 
understands and believes such articles to be of domestie origin. 


There is among the members of the purchasing public a substantial number 
which has a decided preference for products, including sewing machines, 
manufactured in the United States over products manufactured in foreign 


countries. 


Where a corporation and its three officers, engaged in the interstate sale and 
distribution of complete sewing machines, and of sewing machine heads 
imported from Japan, upon which the words “Made in Japan” or “Made 
in Occupied Japan” on the back of the vertical arm became covered when 
a motor was attached, and on the front of which arm certain bands dis- 
playing similar words were wholly inadequate as such a disclosure by 
reason of their small size and location— 

Failed to disclose adequately on their said sewing machines that the heads were 
manufactured in Japan; 

‘With capacity and tendency to lead members of the purchasing public into the 
erroneous belief that said heads and the machines of which they were an 
essential element were of domestic manufacture, and thereby induce their 
purchase of said machines: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and constituted unfair and deceptive acts and practices in commerce. 

As respects charges of the complaint that respondents, through the use of the 
name “Royal” on their machines, falsely represented that they were manu- 
factured by the Royal Typewriter Company, and that they misrepresented 
the status of the corporate respondent as a manufacturer: the evidence 
did not sustain the first allegation, or disclose any basis for a finding that 
the public interest required corrective action concerning the second. 


Before Mr. Hverett F. Haycraft, hearing examiner. 
Mr. William T. Taggart and Mr. John C. Williams for the Com- 


mission. 
Mr. William King, of Brooklyn, N. Y., for respondents. 


1352 FEDERAL TRADE COMMISSION DECISIONS 
Complaint AQ RTC. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Royal Sewing 
Machine Corporation, a corporation, and Jacob Schneider, Jacob 
Epstein and Selia Epstein, individually and as officers of said cor- 
poration, hereinafter referred to as respondents, have violated the pro- 
visions of said Act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Paracrapy 1. Respondent Royal Sewing Machine Corporation is a 
corporation organized and existing under and by virtue of the laws of 
the State of New York with its office and principal place of business: 
located at 1801 Pitkin Avenue, Brooklyn, New York Respondents, 
Jacob Schneider, Jacob Epstein and Selia Epstein are President, Vice- 
President and Secretary-Treasurer, respectively, of corporate respond- 
ent and, acting as such officers, formulate, direct and control the pol- 
icles, acts and practices of said corporation. The address of the indi- 
vidual respondents is the same as that of the corporate respondent. 

Par. 2. Respondents are now and have been for several years last 
past engaged in the sale of sewing machine heads imported from Japan 
and completed sewing machines of which said heads are a part to 
retailers who in turn sell to the purchasing public. In the course and 
conduct of their business respondents cause their said products, when 
sold, to be transported from their place of business in the State of New 
York to the purchasers thereof located in various other States and 
maintain and at all times mentioned herein have maintained a course - 
of trade in said products in commerce among and between the various 
States of the United States. Their volume of trade in said commerce 
has been and is substantial. 

Par. 3. When the sewing machine heads are received by respondents, 
the words “Made in Occupied Japan” or “Japan” appear on the back 
of the verticalarm. Before the heads are sold to the purchasing public 
as a part of a complete sewing machine, it is necessary to attach a 
motor to the head in the process of which the aforesaid words are 
covered by the motor so that they are not visible. In some instances, 
said heads, when received by respondents, are marked with a medallion 
placed on the front of the vertical arm upon which the words “Made 
in Occupied Japan” or “Japan” appear. These words are, however, 
so small and indistinct that they do not constitute adequate notice to 
the public that the heads are imported. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
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and such articles are not marked or are not adequately marked show- 
ing that they are of foreign origin or if marked and the markings are 
covered or otherwise concealed, such purchasing public understands 
and believes such articles to be wholly of domestic origin. 

There is among the members of the purchasing public a substantial 
number who have a decided preference for products originating in the 
United States over products originating in whole or in part in foreign 
countries, including sewing machine heads. 

Par. 5. Respondents have adopted and use the word “Royal” as the 
trade or brand name for their said machine heads, which word is 
embossed or printed on the front horizontal arm of the head in large 
conspicuous letters and use such trade name in their advertising mat- 
ter. The word “Royal” is the name or part of the name of a number 
of corporations transacting and doing business in the United States 
which are and have been long established in various industries and 
which are and have been well and favorably known to the purchasing 
public. Some of these corporations use the word “Royal” as a trade 
name, mark or brand for products of the same general class as sewing 
machines, particularly “Royal” typewriters manufactured by the 
Royal Typewriter Company. 

Par. 6. By using said trade name “Royal,” respondents represent 
to the purchasing public that their products are manufactured by the 
well known firm with which said name has been long associated, which 
is contrary to the fact. 

Par. 7. Respondents on their invoices make such statements as the 
following: 

Manufacturers and distributors of 
sewing machines... 

By and through the use of the aforesaid statement, respondents 
represent to dealers that they manufacture the sewing machines sold 
by them. In truth and in fact, respondents do not own or control a 
factory in which their sewing machines are manufactured. Substan- 
tial numbers of retailers prefer to deal with concerns who manufacture 
the products sold by them. 

Par. 8. There is a preference among dealers for products manu- 
factured by favorably known and long established concerns whose 
identity is connected with the word “Royal.” 

Par. 9. Respondents, by placing in the hands of dealers their said 
sewing machine heads and completed sewing machines, provide said 
dealers a means and instrumentality whereby they may mislead and 
deceive the purchasing public as to the place of origin of said heads 
and the manufacturer thereof. 
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Par. 10. Respondents, in the course and conduct of their business, 
are in substantial competition in commerce with the makers and sellers 
of domestic machines and also with sellers of imported machines, some 
of whom adequately inform the public as to the source of origin of 
their said products. 

Par. 11. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in occupied Japan, 
and the use of the word “Royal” as a trade or brand name therefor, 
have the tendency and capacity to lead members of the purchasing 
public into the erroneous and mistaken belief that their said product. 
is of domestic origin and is manufactured by the firm with which the 
said trade name has long been associated and to induce members of 
the purchasing public to purchase sewing machines of which these 
heads are a part because of such erroneous and mistaken belief. 

Asa result thereof, substantial trade in commerce has been unfairly 
diverted to respondents from their competitors and substantial injury 
has been and is being done to competition in commerce. 

Par. 12. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 27, 1951, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents named in the caption hereof, charging them with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said Act. 
After the issuance of the said complaint and the filing of respondents” 
answer thereto, hearings were held at which testimony and other evi- 
dence in support of and in opposition to the allegations of said com- 
plaint were introduced before a hearing examiner of the Commission 
theretofore duly designated by it, and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter the proceeding regularly came on for consideration by 
said hearing examiner on the complaint, the answer thereto and the 


testimony and other evidence, and said hearing examiner on September 


15, 1952, filed his initial decision. 
Within the time permitted by the Commission’s Rules of Practice, 
counsel supporting the complaint filed with the Commission an appeal 
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from said initial decision, and thereafter this proceeding regularly 
came on for final consideration by the Commission upon the record. 
herein, including briefs in support of and in opposition to said appeal, 
no oral argument having been requested ; and the Commission, having 
issued its order denying said appeal, but being of the opinion that the 
initial decision of the hearing examiner should be modified in certain 
respects, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from and order, the same to be in lieu of the initial decision of the: 
hearing examiner. 
FINDINGS AS TO THE FACTS 


Peete 1. Respondent Royal Sewing Machine Corporation is: 
a corporation organized and existing under and by virtue of the laws 
of the State of New York with its office and principal place of business: 
located at 1801 Pitkin Avenue, Brooklyn, New York. Respondents, 
Jacob Schneider, Jacob Epstein and Selia Epstein are President, 
Vice-President and Secretary-Treasurer, respectively, of corporate re- 
spondent and, acting as such officers, formulate, direct and control the: 
policies, acts and practices of said corporation. The address of the 
individual respondents is the same as that of the corporate respondent.. 

Par. 2. Respondents are now, and have been for several years last 
past, engaged in the sale of sewing machine heads imported from 
Japan and completed sewing machines of which said heads are a part 
to retailers who in turn sell to the purchasing public. In the course 
and conduct of their business respondents cause their said products, 
when sold, to be transported from their place of business in the State 
of New York to the purchasers thereof located in various other States 
and maintain and at all times mentioned herein have maintained a 
course of trade in said products in commerce among and between the 
various States of the United States. Their volume of trade in said 
commerce has been and is substantial. 

Par. 3. The sewing machine heads imported from Japan by re- 
spondents during 1949 and a part of 1950 usually bore the phrase 
“Made in Japan” or “Made in Occupied Japan” stenciled or printed 
on the back of the vertical arm. Respondents generally sold these 
heads “as is” but a substantial number were sold equipped with acces- 
sories to retail dealers. Before a completed sewing machine, of which 
one of these heads formed a part, was offered to the purchasing public, 
respondents, or the dealers to whom the heads were sold, attached an 
electric motor, usually made in the United States and so marked, to 
the head on the back of the vertical arm so that the aforesaid words 
of origin were effectively concealed by the motor. During 1950 and 
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1951 some of the heads when received by and when sold by respond- 
ents had affixed to the front of the vertical arm small gilt or bronze 
colored metal bands upon which “Made in Japan” or “Made in Oc- 
cupied Japan” or “Japan” appeared. These words indicating origin, 
however, were of such a size and the band on which they were placed 
so located as to be wholly inadequate as a disclosure of the Japanese 
origin of the machine. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked to 
show that they are of foreign origin or if marked and the markings 
are covered or otherwise concealed, such purchasing public under- _ 
stands and believes such articles to be of domestic origin. 

There is among the members of the purchasing public a substantial 
number which has a decided preference for products, including sew- 
ing machines, manufactured in the United States over products manu- 
factured in foreign countries. 

Par. 5. Respondents, by placing in the hands of dealers their said 
sewing machine heads and completed sewing machines, have provided 
said dealers with means and instrumentalities whereby they may mis- 
lead and deceive the purchasing public as to the place or origin of said 
heads and the sewing machines of which said heads are essential 
elements. 

Par. 6. The failure of respondents to disclose adequately on the 
sewing machine heads, sold by them as aforesaid, that they are manu- 
factured in Japan, has the capacity and tendency to lead members of 
the purchasing public into the erroneous and mistaken belief that the 
said heads and the sewing machines of which they are an essential 
element are of domestic manufacture, and to induce members of the 
purchasing public to purchase said sewing machines because of such 
erroneous and mistaken belief. 

Par. 7, The complaint alleges that respondents by the use of the 
name “Royal” for their machines have falsely represented that they 
were manufactured by the Royal Typewriter Company, and that they 
have misrepresented the status of the corporate respondent as a manu- 
facturer. The evidence does not sustain the first allegation, nor does 
it disclose any basis for a finding that the public interest requires cor- 
rective action concerning the second. 


CONCLUSION 


The acts and practices of respondents as found in Paragraphs Three, 
Five and Six hereof are all to the prejudice and injury of the public 
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and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent Royal Sewing Machine Corpora- 
tion a corporation, and its officers, agents, representatives and 
employees, and the respondents Jacob Schneider, Jacob Epstein and 
Selia Epstein, as officers of said corporation, directly or through any 
corporate or other device, in connection with the sale of sewing 
machine heads or sewing machines in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

Offering for sale, selling or distributing foreign made sewing 
machine heads or sewing machines of which foreign made heads are 
a part, without clearly and conspicuously disclosing on the heads, in 
such a manner that it will not be hidden or obliterated, the country of 
origin thereof. 

It is further ordered, That with respect to the issues raised by the 
complaint other than those to which this order relates, the complaint 
be, and the same hereby is, dismissed. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


260133—55——89 


1358 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 49 F.T.C. 


In trae MAtTTer oF 


NATIONAL EDUCATORS, INC. ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5975. Complaint, Mar. 27, 1952—Decision, May 5, 1953 


Where a corporation and its controlling officer, engaged in the interstate sale 
and distribution of a combination offer of a 10-volume set of the New Stand- 
ard Encyclopedia and Quarterly Loose-Leaf Extension Service supplements 
thereto, published under the name of “World Progress”; in selling said 
combination under a plan or scheme in accordance with which their agents, 
calling upon doctors, nurses, and other professional persons in hospitals and 
elsewhere— 

(a) Represented falsely to such prospects that they were being offered a 
10-volume set of the encyclopedia free because of their professional stand- 
ing, thus indicating that such offer was made only to selected individuals; 

(bv) Represented falsely that such offer was made solely for advertising pur- 
poses or that those solicited would receive the encyclopedia free if within 
380 days they would furnish a letter recommending it or giving their opinion 
on it; 

(c) Represented that the prospects would obtain a set of the encyclopedia free 
if they purchased the Quarterly Extension Service Supplement for 10 years at 
$9.95 or some approximate amount per year; and 

(d@) Represented that only the supplement was being sold and the encyclopedia 
was free and that the sum of $99.50 was the total amount required to be 
paid; 

The facts being they furnished no encyclopedia free and the aforesaid amount 
was the regular price charged for the combination of encyclopedia and sup- 
plements; the offer was available to anyone willing to pay said regular 
price; and they failed to make known to purchasers that, in addition to 
the amount charged and represented as the total required to be paid, an 
additional charge of $1.85 per year was made, allegedly to cover mailing 
expenses ; and 

(e) In some instances sent sets of their encyclopedia to persons who had not 
contracted to buy them and then endeavored to enforce payment by stating 
that such consignees were legally or otherwise obligated to pay therefor; 

With capacity and tendency to mislead a substantial portion of the purchasing 
public into the erroneous belief that such representations were true, and 
with effect of thereby inducing purchase of said encyclopedia and supple- 
ment: 

Held, That such acts and practices, under the circumstances set forth, were to. 
the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 
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Before Mr. John Lewis, hearing examiner. 
Mr. William L. Pencke for the Commission. 
Mr. Matthew C. Cary, of Scranton, Pa., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that National Educators, 
Inc., a corporation, and Leonard Melley and Lawrence Melley, indi- 
vidually and as officers of National Educators, Inc., a corporation, here- 
inafter referred to as respondents, have violated the provisions of said 
Act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

Paracraru 1. Respondent, National Educators, Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of the 
laws of the State of Pennsylvania. Respondents, Leonard Melley 
and Lawrence Melley, are President and Treasurer, and Secretary, 
respectively, thereof. ‘The individual respondents have dominant 
control of the advertising policies and business practices and activities 
of said corporate respondent and all of said respondents have cooper- 
ated with each other and have acted in concert in doing the acts and 
practices hereinafter alleged. Respondents’ principal office and place 
of business is located at 229 North Washington Avenue, Scranton 3, 
Pennsylvania. 

Par. 2. Respondents are now, and have been for more than two years 
last past, engaged in the sale and distribution of a combination offer 
of a 10-volume set of the New Standard Encyclopedia and the Quar- 
terly Loose Leaf Extension Service supplements thereto, published 
under the name of World Progress. Respondents cause said Encyclo- 
pedia and Supplements, when sold, to be shipped from the place where 
the former are printed in Columbia, Missouri, or from Chicago, Illi- 
nois, the place of business of Standard Education Society, their pub- 
lisher, to the purchasers thereof at their respective residences located 
in States other than those in which such shipments are made. 

There is now, and at all times mentioned herein has been, a constant 
course of trade in said books sold by respondents between and among 
the various States of the United States. Respondents’ volume of busi- 
ness in said commerce is and has been substantial. 

Par. 3. In connection with the sale and distribution of the said ency- 
clopedia and supplements thereto, and as an inducement for the pur- 
chase thereof by members of the public, the respondents, for several 
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years last past, have been using a plan or scheme for selling the same 
substantially as follows: Respondents’ agents call upon doctors, 
nurses and other professional persons in hospitals and elsewhere stat- 
ing and representing that because of their professional standing they 
are being offered a 10-volume set of the New Standard Encyclopedia 
free, thus indicating that said offer was made only to selected indi- 
viduals; that said offer was made solely for advertising purposes; or 
that they will receive the encyclopedia free if within 30 days or within 
some other specified time, they will furnish a letter recommending 
said encyclopedia or giving their opinion thereof; or that they may 
obtain a set of said encyclopedia free if they purchase the Quarterly 
Loose Leaf Extension Service Supplement thereto for 10 years at | 
$9.95 or some approximate amount per year; that only the supple- 
ment is being sold and the encyclopedia is free and that the sum of 
$99.50 is the total amount required to be paid. 

Respondents in some instances send sets of their encyclopedia to 
persons who have not contracted to buy same and then endeavor to 
enforce payment for them by stating that they are legally obligated 
to pay therefor, or otherwise. 

Par. 4. The aforesaid statements and representations were and are 
false, deceptive and misleading. In truth and in fact, respondents 
do not furnish a set of the encyclopedia free to anyone for advertis- 
ing purposes for a letter of recommendation thereof or an expression 
of opinion with respect thereto, or for any other reason. Neither is 
the encyclopedia furnished free when the supplement is purchased 
for $99.50 or any other amount since such amount is the regular price 
charged for the combination of the encyclopedia and the supplement 
and the price for the encyclopedia is included in the price charged for 
gaid combination. The offer is not limited to any particular persons 
or group of persons but said combination is available for purchase by 
any person who is willing to pay the regular price therefor. The 
$99.50, or approximate amount, charged for the combination of the 
encyclopedia and supplement is not the total amount required to be 
paid. In addition, the amount of $1.85 per year for 10 years is 
charged, allegedly for mailing expense of the supplement, which fact 
is not made known to purchasers prior to the time the sale is con- 
summated. 

Par. 5. The use by the respondents of the foregoing false, decep- 
tive and misleading statements and representations disseminated as — | 
aforesaid has had, and now has, the capacity and tendency to, and 
does, mislead and deceive a substantial portion of the purchasing pub- 
lic into the erroneous and mistaken belief that all such statements and 
representations are true and induces a substantial portion of the pur- 
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chasing public to purchase said New Standard Encyclopedia and sup- 
_ plements because of such erroneous and mistaken belief. 

Par. 6. The aforesaid acts and practices of the respondents, as here- 
in alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 27, 1952, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the provi- 
sions of said Act. Respondents defaulted in filing answer to the com- 
plaint and thereafter informed the hearing examiner, theretofore 
designated by the Commission to act in this proceeding, that they did 
not desire to appear for hearing in this matter, a time and place for 
which had been duly designated in the “Notice” portion of said com- 
plaint. Subsequently a hearing was held at which time respondents’ 
aforesaid default in the filing of answers was noted of record, counsel 
supporting the complaint moved for the entry of an order to cease 
and desist, and the hearing examiner thereupon closed the case for 
the reception of evidence. Thereafter, respondents appeared by coun- 
sel and, with counsel supporting the complaint, entered into a stip- 
ulation as to the facts which provided that the statement as to the facts 
contained in such stipulation should be deemed to be the facts in this 
proceeding and, under which stipulation, counsel for respondents 
waived all further proceedings and consented to issuance forthwith of 
an initial decision. Such stipulation was approved by the hearing 
examiner and received into the record and on August 26, 1952, the 
hearing examiner filed his initial decision. 

The Commission, having reason to believe that the initial decision 
did not constitute an appropriate disposition of the proceeding, placed 
this case on the Commission’s own docket for review and on March 2, 
1953, it issued and thereafter served upon the respondents its order 
affording the respondents an opportunity to file with the Commission 
an appropriate memorandum or brief setting forth any objections 
they might have to altering the initial decision in the manner and to 
the extent shown in the tentative decision attached to said order. No 
memorandum or brief having been filed by or on behalf of respondents 
pursuant to such leave, this proceeding regularly came on for final 
consideration by the Commission upon the record herein on review; 
and the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the inter- 
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est of the public and makes the following findings as to the facts, 
conclusion drawn therefrom, and order, the same to be in lieu of the 
initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracraruy 1. Respondent National Educators, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Pennsylvania. Respondents Leonard Melley 
and Lawrence Melley are President and Treasurer, and Secretary, 
respectively, thereof. Respondent Leonard Melley has dominant con- 
trol of the advertising policies and business practices and activities 
of said corporate respondent. Respondents’ principal office and place 
of business is located at 229 North Washington Avenue, Scranton 3, 
Pennsylvania. 

Respondent Lawrence Melley did not participate in the formulation 
of the policies of said business and exercised no control over the man- 
agement or conduct thereof, his activities being confined to general 
clerical and office work. The complaint will therefore be dismissed 
as to him in his individual capacity, and the term “respondents,” as 
used hereinafter, does not include him in such individual capacity. 

Par. 2. For more than two years prior to June, 1952, respondents 
were engaged in the sale and distribution of a combination offer of a 
10-volume set of the New Standard Encyclopedia and the Quarterly 
Loose Leaf Extension Service supplements thereto, published under 
the name of “World Progress.” Respondents caused said encyclo- 
pedia and supplements, when sold, to be shipped from Columbia, Mis- 
souri, the place of printing of the former, or from Chicago, Illinois, 
the place of business of Standard Education Society, their publisher, 
to the purchasers thereof at their respective residences located in 
States other than those from which such shipments were made. Re- 
spondents ceased operating said business sometime in June, 1952, and 
have not engaged in any of the practices herein set forth since that 
time. 

There was, at all times during the period mentioned above, a con- 
stant course of trade in said books sold by respondents between and 
among the various States of the United States. Respondents’ volume 
of business in said commerce has been substantial. 

Par. 3. In connection with the sale and distribution of the said 
encyclopedia and supplements thereto, and as an inducement for the 
purchase thereof by members of the public, the respondents, for sev- 
eral years prior to the discontinuance of business, as aforesaid, were 
using a plan or scheme for selling their encyclopedia and supplements 
substantially as follows: 


/ 
| 


/ 
/ 
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Respondents’ agents called upon doctors, nurses, and other pro- 
fessional persons in hospitals and elsewhere stating and representing 
that, because of their professional standing, they were being offered 
a 10-volume set of the New Standard Encyclopedia free, thus indicat- 
ing that said offer was made only to selected individuals; that said 
offer was made solely for advertising purposes; or that they would 
receive the encyclopedia free if, within thirty (30) days or within 
some other specified time, they were to furnish a letter recommending 
said encyclopedia or giving their opinion thereof; or that they would 
obtain a set of said encyclopedia free if they purchased the Quarterly 
Loose Leaf Extension Service Supplement thereto for 10 years at 
$9.95 or some approximate amount per year; that only the supplement 
was being sold and that the encyclopedia was free and that the sum 
of $99.50 was the total amount required to be paid. 

Respondents, in some instances, sent sets of their encyclopedia to 
persons who had not contracted to buy same and then endeavored to 
enforce payment for them by stating that they were legally obligated 
to pay therefor, or otherwise. 

Par. 4. Respondents’ aforesaid statements have been false, decep- 
tive and misleading. In truth and in fact, respondents did not furnish 
a set of the encyclopedia free to anyone for advertising purposes, for 
a letter of recommendation thereof or an expression of opinion with 
respect thereto, or for any other reason. Neither was the encyclopedia 
furnished free when the supplement was purchased for $99.50 or any 
other amount since such amount was the regular price charged for 
the combination of the encyclopedia and the supplement and the price 
for the encyclopedia was included in the price charged for said com- 
bination. The offer was not limited to any particular persons or group 
of persons, but said combination was available for purchase by any 
person who was willing to pay the regular price therefor. The $99.50, 
or approximate amount, charged for the combination of the encyclo- 
pedia and supplement was not the total amount required to be paid. 
In addition, the amount of $1.85 per year for 10 years was charged 
allegedly for mailing expense of the supplement, which fact was not 
made known to purchasers prior to the time the sale was consummated. 

Par. 5. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and representations disseminated, as afore- 
said, has had the capacity and tendency to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken. belief that all such statements and representations were true 
and has induced a substantial portion of the purchasing public to pur- 
chase said New Standard Encyclopedia and supplements because of 
such erroneous and mistaken belief. 


1364 FEDERAL TRADE COMMISSION DECISIONS 
Order 49 ¥.T.C. 
CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, 
have been to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent National Educators, Inc., a cor- 
poration, its officers, and respondent Leonard Melley, individually and 
as an officer of said corporation, and respondents’ respective represen- 
tatives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and distribu- 
tion of encyclopedias, or any other publications, in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from representing, directly or by implication: 

(1) That any of said publications are free or in any sense a gratuity 
when in fact payment therefor is included in the total price to be paid 
by the purchaser. 

(2) That any of said publications are given to purchasers as an 
advertising plan or otherwise, in return for endorsements from such 
purchasers, when such is not a fact. 

(3) That any offer is made only to selected individuals. 

(4) That a certain sum is the entire cost of said publications, when 
any additional amount is required to be paid. 

It is further ordered, 'That the respondent National Educators, Inc., 
a corporation, its officers, and respondent Leonard Melley, individ- 
ually and as an officer of said corporation, and respondents’ respective 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale and 
distribution of encyclopedias, or any other publications, in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from attempting to enforce payment for 
their publications when no agreement has been made to purchase them. 

It is further ordered, That the complaint be, and the same hereby 
is, dismissed as to the respondent, Lawrence Melley, in his individual 
capacity. 

It is further ordered, That respondents, National Educators, Inc., 
and Leonard Melley, shall, within sixty (60) days after service of 
this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which they have complied with the 
terms of this order. 
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PRUVO PHARMACAL COMPANY ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5778. Complaint, May 19, 1950—Decision, May 15, 1958 


The terms “arthritis” and “rheumatism” are general terms, sometimes used 
interchangeably, which refer to any of a number of diseases or pathological 
conditions including, among others, neuritis, sciatics, neuralgia, gout, fibro- 
sitis, bursitis, rheumatoid arthritis, osteoarthritis, rheumatic fever and in- 
fectious arthritis, all of which are characterized by one or more of such 
symptoms or manifestations as pain, stiffness, and inflammatory and de- 
structive changes in the joints and tissues of the body. 


The various pathological conditions generally referred to as “arthritis” and 
“rheumatism” progress and develop differently. Likewise, they require dif- 
ferent treatment, which will vary not only between different types of such 
ailments, but between different stages in the progress thereof. An ade- 
quate, effective, or reliable treatment for any kind of “arthritis” or ‘‘rheu- 
matism” must, therefore, be predicated upon individual diagnosis, in order 
to determine whether the patient has arthritis or rheumatism, the particu- 
lar kind of such ailment present, and whether it arose from a known or 
an unknown cause. 


An adequate, effective, or reliable treatment for any of the various types of ail- 
ments included in the general terms “arthritis” and “rheumatism” may 
involve application of various therapeutic measures, including diet, rest or 
change of occupation, various types of physiotherapy such as orthopedic or 
thermal procedures, surgery, and medication; and delay of needed treat- 
ment may result in irreparable crippling, especially in those forms of arthri- 
tis and rheumatism known to be caused by specific infections. 


There is no drug, or combination of drugs, regardless of how administered, which 
will constitute an adequate, effective, or reliable treatment for any of the 
various forms of arthritis or rheumatism, nor is there any drug or combi- 
nation of drugs which can restore to normal the pathological changes which 
result from any arthritic or rheumatic ailment. 


Where a corporation and the three individuals controlling it, engaged in the 
interstate sale and distribution of their medicinal preparation “‘Pruvo,” the 
only therapeutic, operative ingredient of which was acetylsalicylic acid, 
commonly known as aspirin; in advertising in newspapers and otherwise— 

(a) Represented falsely, directly and by implication, that said Pruvo, taken as 
directed by those suffering from all kinds of arthritis, rheumatism, and 
neuritis, would result in benefits in excess of those afforded by an analgesic 
and antipyretic, including reduction of swelling and freeing joints of stiff- 
ness; would quickly and completely relieve all pains of arthritis, rheu- 
matism, and neuritis; and was a remarkable new medical discovery ; 
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The facts being that the calcium succinate content of the preparation has no 
value in the treatment of said conditions for the reason that when admin- 
istered orally, succinates, as such, never reach the bloodstream; and acetyl- 
salicylic acid or aspirin, its only therapeutic operative ingredient, an anal- 
gesic and antipyretic; would afford only temporary relief from pain; 

(b) Falsely represented that, by taking said Pruvo as directed, persons afflicted 
with arthritis, rheumatism, and neuritis would be able to resume their nor- 
mal living and usual occupations ; and 

(c) Represented that said Pruvo was safe and might be taken by practically 
anyone without stomach upset or other unfavorable reactions; notwith- 
standing the fact that under certain circumstances, or when taken over 
prolonged periods of time, said product, by virtue of its aspirin content, 
might be harmful or toxic; 

With effect of misleading a substantial portion of the purchasing public into 
the erroneous belief that such representations were true and thereby into 
the purchase of substantial quantities of said product; and with capacity 
and tendency so to mislead and deceive: 

Held, That such representations constituted false advertisements, and that such 
acts and practices, under the circumstances set forth, were all to the prej- 
udice and injury of the public and constituted unfair and deceptive acts 
and practices in commerce. | 


Before U/7. Abner E. Lipscomb, hearing examiner. 
Mr. Joseph Callaway for the Commission. 
Mr. Charles H. Rowan, of Milwaukee, Wis., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act the Federal 
Trade Commission, having reason to believe that Pruvo Pharmacal 
Company, a corporation and Harry L. Williams, Neal Wiliams, indi- 
vidually and as officers of Pruvo Pharmacal Company and M. Seibert, 
individually and as a director of said corporation, hereinafter referred 
to as respondents, have violated the provisions of said Act and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrarn 1. Respondent Pruvo Pharmacal Company is a corpora- 
tion organized under the laws of the State of Wisconsin with its office 
and principal place of business located at 322 E. Michigan Street, 
Milwaukee, Wisconsin. 

Respondents, Harry L. Williams, Neal Williams and M. Seibert are 
respectively the President, Vice-President and Director of Pruvo 
Pharmacal Company and have offices and place of business at 322 E. 
Michigan Street, Milwaukee, Wisconsin. The said individual re- 
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spondents are now, and at all times mentioned herein have been in con- 
trol of the management, policy and operation of Pruvo Pharmacal 
Company, particularly in respect to the acts, practices, and methods 
herein alleged. 

Par. 2. Respondents are now, and have been for more than six 
months last past, engaged in the business of selling and distributing 
a certain drug product as “drug” is defined in the Federal Trade Com- 
mission Act. 

The designation used by respondents for the said product and the 
formula and directions for use thereof are as follows: 

Designation: Pruvo. 

Formula: Each tablet contains 3 grains calcium succinate and 4 
grains of acetylsalicylic acid, plus excipients. 

Directions: Dose: 2 to 4 tablets 4 times a day before meals and bed 
time with a glass of water until acute pairs are relieved, then 8 tablets 
a day (2 before meals and 2 at bed time) with water, for 2 or 3 months, 
or until pains disappear; then the dose can be reduced to one tablet 
4 times a day as above for 2 or 3 months more. In severe cases of 
arthritis or rheumatism better relief may result if 6 tablets are taken 
4 times a day. r 

Par. 3. Respondents cause their said product, when sold, to be trans- 
ported from their place of business in the State of Wisconsin to pur- 
chasers thereof located in other States of the United States and in the 
District of Columbia. Respondents maintain and at all times men- 
tioned herein have maintained a course of trade in the said product in 
commerce between and among the various States of the United States 
and in the District of Columbia. Respondents’ volume of business in 
such commerce is substantial. 

Par. 4. In the course and conduct of their business the respondents, 
subsequent to March 21, 1938, have disseminated and caused the dis- 
semination of certain advertisements concerning their product by the 
United States mails and by various means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, for the purpose of 
inducing and which were likely to induce directly or indirectly, its 
purchase, including but not limited to: 

Advertisements inserted in the following newspapers: 

Milwaukee Sentinel, Milwaukee, Wisconsin—Issues of August 1, 
September 7, 1949, and January 9, 1950. 

Grand Rapids Herald, Grand Rapids, Michigan—lIssue of Octo- 
ber 24, 1949. 

Free Press, Detroit, Michigan—Issue of November 8, 1949. 

The Fargo Forum, Fargo, North Dakota, Issue of November 1, 1949. 
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Rocky Mountain News, Denver, Colorado, Issue, November 8, 1949. 

Respondents have also discorilinmated and caused the diconituaien 
of the advertisements referred to above for the purpose of inducing 
and which were likely to induce, directly or indirectly, the purchase 
of Pruvo in commerce as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 5. Through the use of the said advertisements respondents 
have made, directly and by implication, the representations shown in 
the following subparagraphs identified as (a) to (e), inclusive. The 
said advertisements, by reason of said representations, are misleading 
in material respects and constitute false “advertisements” as that term 
is defined in the Federal Trade Commission Act by reason of the true 
facts which are set forth in subparagraphs (1) to (6), inclusive. 

(a) That Pruvo, taken as directed, by those suffering from all kinds 
of arthritis, rheumatism and neuritis will result in benefits in excess of 
those afforded by an analgesic and antipyretic, among these being 
reduction of swelling and freeing joints of stiffness. 

(1) Pruvo, however, taken, will not result in benefits to those suf- 
fering from arthritis, rheumatism and neuritis in excess of those 
afforded by an analgesic and antipyretic. Its use will not reduce swell- 
ing or free joints of stiffness. 

(6) That Pruvo, taken as directed, will quickly and completely 
relieve all pains of arthritis, rheumatism and neuritis. 

(2) Pruvo, however taken, will not quickly or completely relieve 
all pains of arthritis, rheumatism or neuritis. The aches, pains and 
discomforts incident to these ailments may be of such a nature that 
they will be in no way alleviated by the use of Pruvo, however taken, 
and in other cases the relief afforded will be limited to such a degree 
of temporary and partial analgesic and antipyretic effects as its aspirin 
content may afford in the individual case. 

(3) The effect of Pruvo, when used in any of the ailments men- 
tioned aforesaid, is limited to temporary and partial relief of minor 
aches and pains and fever. 

(c) That Pruvo is a remarkable new medical discovery. 

(4) Neither the composition or effects of Pruvo can be properly 
characterized as remarkable. 

(d) That by taking Pruvo, as directed, persons afilicted with 
arthritis, rheumatism and neuritis will be able to resume their normal 
living and usual occupations. 

(5) Persons afflicted with these ailments so severely as to interfere 
with either their normal habits of life or their ability to carry on their 
regular occupations will not be enabled to resume such habits or 
occupations by using said preparation. 
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(e) That Pruvo is safe and may be taken by practically anyone 
- without stomach upset or other unfavorable reactions. 

(6) Pruvo contains aspirin and cannot be taken with safety and 
impunity by persons who are adversely affected by said drug. Its 

use may cause stomach upset and other unfavorable reactions. 

Par. 6. The use by respondents of the aforesaid false advertisements 
had the capacity and tendency to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that the representations and statements contained therein were 
true and into the purchase of substantial quantities of Pruvo by reason 
of said erroneous and mistaken belief. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 19, 1950, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
~named in the caption hereof, charging them with the use of unfair 
and deceptive practices in commerce in violation of the provisions 
of said Act. After the issuance of said complaint, counsel supporting 
the complaint and counsel for respondents, on July 28, 1950, entered 
into a stipulation, thereafter amended by a further stipulation on 
August 21, 1951, and subsequently supplemented by another stipula- 
tion on January 2, 1952, wherein it was agreed that the evidence in 
support of and in opposition to the complaint in the matter of Rhodes 
Pharmacal Company, Inc., et al., Docket No. 5691, and the testimony 
of Dr. Herman H. Tillis in the matter of Dolcin Corporation et al., 
Docket No. 5692, together with the statement of facts recorded in said 
stipulations, should constitute the record in the instant proceeding. 
It was further stipulated and agreed that when the Commission should 
have completed its adjudication in the two proceedings cited, the 
hearing examiner might, without any intervening procedure, issue his 
initial decision. Thereafter the hearing examiner, in accordance with 
the said stipulations, on December 18, 1952, filed his initial decision 
herein. 

The Commission, having reason to believe that the initial decision 
did not constitute an adequate disposition of the matter, on January 
29, 1953, issued and thereafter served upon the parties its order placing 
this case upon the Commission’s own docket for review. Thereafter 
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the Commission, having considered the entire record and having pre- 
pared a tentative decision, caused copies of said decision to be served 
upon respondents, together with its order, issued on March 24, 1953, 
granting leave to respondents to file within twenty days after service 
thereof, objections to the changes in the hearing examiner’s initial 
decision as shown by the said tentative decision. Thereafter the pro- 
ceeding came on for final consideration by the Commission upon the 
record herein on review, including a memorandum of objections to 
the tentative decision filed on April 17, 1953, by counsel for respond- 
ents, and the Commission, having duly considered the matter, includ- 
ing the said memorandum of objections, and being now fully advised 
in the premises, finds that this proceeding is in the interest of the pub- 
lic and makes the following findings as to the facts, conclusion drawn 
therefrom, and order, the same to be in lieu of the initial decision of 
the hearing examiner. 


FINDINGS AS TO FACTS 


Paracrary 1. Respondent Pruvo Pharmacal Company is a corpo- 
ration organized under the laws of the State of Wisconsin, with its 
office and principal place of business located at 322 E. Michigan Street, 
Milwaukee, Wisconsin. 

Respondents Harry L. Williams, Neal Williams, and M. Seibert, 
are, respectively, the President, Vice-President, and Director of Pruvo 
Pharmacal Company and have offices and place of business at 322 K. 
Michigan Street, Milwaukee, Wisconsin. The said individual re- 
spondents are now, and at all times mentioned herein have been, in 
control of the management, policy, and operation of Pruvo Pharmacal 
Company, particularly in respect to the acts, practices, and methods 
herein found. 

Par. 2. Respondents are now, and have been for more than six 
months last past, engaged in the business of selling and distributing a 
certain drug product, as “drug” is defined in the Federal Trade Com- 
mission Act. 

The designation used by respondents for the said product and the 
formula and directions for use thereof are as follows: 

Designation : “Pruvo.” 

Formula; Each tablet contains 3 grains calcium succinate and 4 
grains of acetylsalicyclic acid, plus excipients. 

Directions: Dose: 2 to 4 tablets four times a day before meals and 
bed time with a glass of water until acute pains are relieved, then 8 
tablets a day (2 before meals and 2 at bed time) with water, for 2 or 8 
months, or until pains disappear; then the dose can be reduced to one 
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tablet 4 times a day as above for 2 or 3 months more. In severe cases 
of arthritis or rheumatism better relief may result if 6 tablets are 
taken 4 times a day. 

Par. 3. Respondents cause their said product, when sold, to be trans- 
ported from their place of business in the State of Wisconsin to pur- 
chasers located in other States of the United States and in the District 
of Columbia. Respondents maintain, and at all times mentioned 
herein have maintained, a course of trade in said product in commerce 
between and among the various States of the United States and in the 
District of Columbia. Respondents’ volume of business in such com- 
merce is substantial. 

Par. 4. In the course and conduct of their business, the respondents, 
subsequent to March 21, 1938, have disseminated and caused the dis- 
semination of certain advertisements concerning their product by the 
United States mails and by various means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, for the purpose of 
inducing, and which were likely to induce, directly or indirectly, its 
purchase, including, but not limited to, advertisements inserted in the 
following newspapers: 

Milwaukee Sentinel, Milwaukee, Wisconsin, Issues of August 1, 
September 7, 1949, and January 9, 1950. 

Grand Rapids Herald, Grand Rapids, Michigan, Issue of October 
94,1949. 

Free Press, Detroit, Michigan, Issue of November 8, 1949. 

The Fargo Forum, Fargo, North Dakota, Issue of November 1, 1949. 

Rocky Mountain News, Denver, Colorado, Issue of November 8, 
1949. 

Respondents have also disseminated and caused the dissemination 
of the advertisements referred to above for the purpose of inducing, 
and which were likely to induce, directly or indirectly, the purchase 
of Pruvo in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 5. Through the use of the said advertisements, respondents 
have made, directly and by implication, the representations shown in 
the following subparagraphs identified as (a) to (e) inclusive: 

(a) That Pruvo, taken as directed by those suffering from all kinds 
of arthritis, rheumatism and neuritis, will result in benefits in excess 
of those afforded by an analgesic and antipyretic, among these being 
reduction of swelling and freeing joints of stiffness ; 

(6) That Pruvo, taken as directed, will quickly and completely 
relieve all pains of arthritis, rheumatism, and neuritis; 

(c) That Pruvo isa remarkable new medical discovery ; 
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(d) That by taking Pruvo, as directed, persons afflicted with arthri- 
tis, rheumatism, and neuritis will be able to resume their normal living 
and usual occupations ; 

(e) That Pruvo is safe and may be taken by practically anyone 
without stomach upset or other unfavorable reactions. 

Par. 6. The terms “arthritis” and “rheumatism” are general terms, 
sometimes used interchangeably, which refer to any of a number of 
diseases or pathological conditions including, among others, neuritis, 
sciatica, neuralgia, gout, fibrositis, bursitis, rheumatoid arthritis, 
osteoarthritis, rheumatic fever and infectious arthritis, all of which 
are characterized by one or more of such symptoms or manifestations 
as pain, stiffness, and inflammatory and destructive changes in the 
joints and tissues of the body. 

The term “neuritis” means inflammation of a nerve, which may be 
attended by pain, paralysis and degeneration of the nerve substance. 
This condition is produced by many causes, such as localized infection, 
creating toxic substances in the system; toxic acidity from the use of 
various drugs; deprivation of certain chemical substances or vitamins; 
metabolic disturbances connected with diabetes; and infection of a 
nerve by various germs, such as that which causes syphilis. 

Par. 7. The various pathological conditions generally referred to as 
“arthritis” and “rheumatism” progress and develop differently. 
Likewise, they require different treatment, which will vary not only 
between different types of such ailments, but between different indi- 
viduals suffering from the same ailment, and between different stages 
in the progress thereof. An adequate, effective, or reliable treatment 
for any kind of “arthritis” or “rheumatism” must, therefore, be 
predicated upon individual diagnosis, in order to determine whether 
the patient has arthritis or rheumatism, the particular kind of such 
ailment present, and whether it arose from a known or an unknown 
cause. Such a diagnosis may require any or all of the following deter- 
minations: 

1. History of the patient, including information as to age, sex, mari- 
tal status, occupation, chronology of the present ailment; family 
history, such as age and cause of death of parents and relatives; any 
illnesses from which the patient may have suffered previously, par- 
ticularly rheumatic fever, scarlet fever and streptococcus infections; 

2. Detailed physical examination of every part of the patient’s 
anatomy; and 

3. Laboratory examination, such as blood count, serological test 
for syphilis, urinalysis, and certain other tests as they may seem useful 
in the individual case, such as X-ray and analysis of fluids in indi- 
vidual joints. 
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Par. 8. An adequate, effective, or reliable treatment for any of the 
various types of ailments included in the general terms “arthritis” 
and “rheumatism” may involve application of various therapeutic 
measures, including diet; rest or change of occupation; various types 
of physiotherapy, such as orthopedic or thermal procedures; surgery ; 
and medication. Delay of needed treatment may result in irreparable 
crippling, especially in those forms of arthritis and rheumatism known 
to be caused by specific infections. There is no drug, or combination 
of drugs, regardless of how administered, which will constitute an 
adequate, effective, or reliable treatment for any of the various forms 
of arthritis or rheumatism, nor is there any drug or combination of 
drugs which can restore to normal the pathological changes which 
result from any arthritic or rheumatic ailment. 

Par. 9. The calcium succinate content of the drug preparation 
“Pruvo” has no significant therapeutic value in the treatment of 
arthritic or rheumatic conditions, for the reason that, when admin- 
istered orally, as specified in the directions for taking Pruvo, succi- 
nates are converted to sugar by the liver, and, as succinates, never 
reach the bloodstream. The only ingredient contained in Pruvo which 
possesses active analgesic properties is acetylsalicyclic acid, the use 
and effect of which, as an analgesic and antipyretic, has been known 
for many years. Acetylsalicylic acid has for many years been sold 
throughout the United States as an analgesic under the name “aspi- 
rin.” Accordingly, the drug preparation “Pruvo” does not constitute 
a new medical discovery. The analgesic effect of this salicylate, in the 
amount contained in the drug preparation “Pruvo,” upon the aches, 
pains and discomforts of arthritic or rheumatic conditions is tempo- 
rary. Accordingly, such drug preparation is neither a remarkable nor 
anew discovery. 

Par. 10. Since the only therapeutically operative ingredient in the 
drug preparation “Pruvo” is acetylsalicylic acid, commonly known 
as aspirin, and since, under certain circumstances, or when taken over 
prolonged periods of time, aspirin may produce harmful effects upon 
the body, the drug preparation “Pruvo” may be toxic to the same 
extent, and cannot be taken over prolonged periods of time without 
the danger of such harmful effects, nor can such preparation be taken 
safely by persons adversely affected by aspirin. 

Par. 11. The drug preparation “Pruvo,” however taken, will not 
constitute an adequate, effective, or reliable treatment for any arthrit- 
ic or rheumatic condition, including neuritis, nor will said prepara- 
tion arrest the progress, correct the underlying causes, or effect a cure 
of any of such conditions. The drug preparation “Pruvo,” however 
taken, will not ameliorate the aches, pains and discomforts of any 
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arthritic or rheumatic condition to any extent beyond the temporary 
relief thereof afforded by its salicylate content as an analgesic and 
antipyretic. The drug preparation “Pruvo,” however taken, will have 
no significant effect upon severe aches, pains and discomforts accom- 
panying any arthritic or rheumatic condition, and will afford tempo- 
rary relief of only minor aches, pains and discomforts. With the 
exception of such temporary relief, the drug preparation “Pruvo” 
cannot be depended upon to have any effect whatever upon the symp- 
toms accompanying any arthritic or rheumatic condition, including 
neuritis. Persons forced by such ailments to discontinue their normal 
habits of living or their usual occupations will not be enabled, by tak- 
ing the drug preparation “Pruvo,” to resume such habits or occupa- 
tions. 

Par. 12. Respondents’ representations concerning the drug prep- 
aration “Pruvo,” as hereinbefore found, are false and misleading in 
material respects, have had the capacity and tendency to mislead and 
deceive, and have misled and deceived a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such rep- 
resentations were true, and into the purchase of substantial quantities 
of said drug preparation as a result thereof; and constitute false ad- 
vertisements within the intent and meaning of the Federal Trade 
Commission Act. : 

CONCLUSION 


The acts and practices of respondents, as herein found, are all to 
the prejudice and injury of the public, and constitute unfair and de- 
ceptive acts and practices in commerce within the meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent Pruvo Pharmacal Company, a 
corporation, and its officers, and respondents Harry L. Williams and 
Neal Williams, individually and as officers, and respondent M. Seibert, 
individually and as a Director, of said corporation, and said respond- 
ents’ agents, representatives and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale 
and distribution of the drug preparation “Pruvo,” or any product of 
substantially similar composition or possessing substantially similar 
properties, whether sold under the same name or under any other 
name, do forthwith cease and desist from directly or indirectly : 

1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
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defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication: 

(a) That the taking of said preparation by those suffering from 
arthritis, rheumatism, neuritis, or any other kind of arthritic or rheu- 
matic condition, will reduce swelling or free joints of stiffness, or 
will result in any therapeutic benefits in excess of those afforded by 
an analgesic or antipyretic; 

(0) That the taking of said preparation will quickly or completely © 
relieve all pains of arthritis, rheumatism, neuritis, or any other kind 
of arthritic or rheumatic condition, or have any therapeutic effect 
upon any of the symptoms or manifestations thereof, in excess of 
affording temporary relief of minor aches, pains, or fever; 

(c) That said preparation is a remarkable or new medical dis- 
covery ; 

(d) That persons afflicted with arthritis, rheumatism or neuritis 
so severely that such afflictions interfere with their normal habits of 
living or their ability to carry on their usual occupations will be 
enabled, by taking the drug preparation “Pruvo,” to resume such 
normal living habits or usual occupations; 

(e) That the drug preparation “Pruvo” may safely be taken by 
persons adversely affected by aspirin. 

2. Disseminating or causing to be disseminated any advertisement, 
by any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said drug prepara- 
tions, which advertisement contains any of the representations pro- 
hibited in Paragraph 1 hereof. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 

Commissioner Howrey not participating. 
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In THe Marrer or 


RELIANCE PHARMACAL COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5712. Complaint, Nov. 30, 1949—Decision, May 21, 1953 


The terms “arthritis” and “rheumatism” are general terms, sometimes used in- 
terchangeably, which may refer to any of many diseases or pathological 
conditions, including rheumatic fever, fibrositis, myositis, neuritis, sciatica, 
lumbago, and bursitis, all of which are characterized by one or more of 
such symptoms or manifestations as pain, stiffness, and inflammatory 
and destructive changes in the joints and tissues of the body. 


The various pathological conditions generally referred to as “arthritis” and 
“rheumatism”, which are of known as well as unknown origin, progress and 
develop differently. Likewise, they require different treatment, which will 
vary not only between different types of such ailments, but between different 
individuals suffering from the same ailment, and between different stages 
in the progress thereof. An adequate, effective, or reliable treatment for 
any kind of “arthritis” or “rheumatism’’ must, therefore, be predicated 
upon individual diagnosis, in order to determine whether the patient has 
arthritis or rheumatism, the particular kind of such ailment present, and 
whether it arose from a known or an unknown cause. 


An adequate, effective, or reliable treatment for any of the various types of 
ailments included by the general terms “arthritis” and “rheumatism” may 
involve application of various therapeutic measures, including diet, rest or 
change of occupation, various types of physiotherapy such as orthopedic or 
thermal procedures, and medication; and delay of proper diagnosis, with 
consequent failure to administer appropriate treatment, may result in the 
evolution of irreversible pathological changes, causing a crippled, useless 
joint or extremity, especially in those forms of arthritis and rheumatism 
known to be caused by specific infections. 


There is no drug, or combination of drugs, regardless of how administered, which 
will constitute an adequate, effective, or reliable treatment for the various 
forms of arthritis or rheumatism which can restore to normal the patho- 
logical changes which result from arthritic or rheumatic ailments. 


Where a corporation and its three officers, engaged in the interstate sale and 
distribution of their “Artex” medicinal preparation; in advertising in news- 
papers and by radio, and through display cards and other display advertis- 
ing disseminated to retail druggists, directly or by implication— 

(a) Represented falsely that said product constituted an adequate, effective, 
and reliable treatment which would cure all forms of arthritis, rheumatism 
and kindred ailments, including neuritis, sciatica, bursitis, gout, and lum- 
bago, and would arrest the progress and correct the underlying causes of 
arthritis, gout and lumbago; 
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(b) Represented falsely that, taken as directed, it would prevent arthritis; and 

(c) Represented falsely that it constituted an adequate, effective, and reliable 
treatment for the symptoms of the aforesaid ailments and for migraine 
headaches and female period pains, including shooting pains, and also for 
the stiffness and crippling effects that accompany some of the aforesaid con- 
ditions; 

The facts being that the aforesaid preparation, due to its salicylic or aspirin 
content as an analgesic and antipyretic, would do no more than afford tem- 
porary relief of minor aches, pains, and discomforts; 

(d) Falsely represented that said product alkalized when absorbed into the 
bloodstream and helped nature to remove the uric acid; 

(e) Falsely represented that calcium succinate, one of the ingredients of the 
product, stimulates cellular respiration, protects tissues and eliminates 
toxicity of acetylsalicylic acid, another ingredient ; 

The facts being that, taken orally, calcium succinate is converted by the liver 
to sugar, DO significant amount of said substance as such reaches the blood- 
stream, and as an ingredient of said product it was therapeutically inopera- 
tive; s 

(f) Falsely represented that the ingredient para aminobenzoic acid was effective 
as a tissue builder and helped nature repair damaged joints; 

(g) Falsely represented that the ingredient thiamin chloride promotes a sense 
of well being; 

(h) Falsely represented that salicylic acid, one of the ingredients of the product, 
suppresses rheumatic activity and prevents the onset of arthritis; 

With capacity and tendency to mislead and deceive, and with effect of misleading 
and deceiving a substantial portion of the purchasing public into the 
erroneous belief that such representations were true, and into the purchase 
of substantial quantities of said drug preparation as a result: 

Held, That such false and misleading representations constituted false adver- 
tisements within the intent and meaning of the Federal Trade Commission 
Act, and that the aforesaid acts and practices were all to the prejudice 
and injury of the public, and constituted unfair and deceptive acts and 
practices in commerce, 


Before Wr. Frank Hier and Mr. Abner EF. Lipscomb, hearing 
examiners. 
' Mr. Joseph Callaway for the Commission. 
Adams, Duque, Davis & Hazeltine, of Los Angeles, Calif., and Mr. 
Andrew J. Eyman, of San Francisco, Calif., for respondents. 


Complaint 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Reliance Pharmacal 
Company, a corporation, and Edward S. Morris, William Berrian, 
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and Florence T. Morris, individually and as officers of Reliance 
Pharmacal Company, hereinafter referred to as respondents, have 
violated the provisions of said Act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrari 1. Reliance Pharmacal Company is a corporation organ- 
ized under the laws of the State of California and having its office 
and principal place of business in Nevada City, California. 

Respondents Edward 8. Morris, William Berrian and Florence T. 
Morris are now and at all times mentioned herein, have been Directors: 
of respondent Reliance Pharmacal Company and respectively the 
President, Vice President and Secretary-Treasurer thereof; all of 
said individual respondents have offices and principal places of busi- 
ness in Nevada City, California. The said individual respondents 
are now and at all times mentioned herein, have been in control of 
the management, policies and operation of Reliance Pharmacal 
Company, particularly, in respect to the acts, practices and methods: 
herein alleged. 

Par. 2. Respondents are now and have been for approximately one 
year engaged in the business of selling and distributing a certaim 
drug product as “drug” is defined in the Federal Trade Commission 
Act. 

The designation used by respondents for said product, and the 
formula, and directions, for the use thereof are as follows: 

Designation: Artex 


Formula: 
Galcium:Succiiates:talecce| olen. ssink b Selpniel 2.8 gr. 
AcetylsaheylictA crt bh SVL ice AN avavek SARS 3.7 gr. 
Para Aminobenzoic Acid_ ie Oe cos eS £6 cores. 
Thiamin’ Chioride=udustitinne ait 307 See ea ime. 


Plus excipients 


Directions for use on the Artex bottle label are as follows: 


Dosage: 6 to 12 tablets daily, or as directed by your physician. Read direc- 
tion sheet in carton for more detailed directions. NOTE: Consult your physi- 
cian when pains occur in children or adolescents, or if pains suffered by chil- - 
dren or adolescents are accompanied by fever. 

Dosage: 6 to 12 tablets daily or as directed by your physician. 12 tablets: 


daily supply 12 times the established minimum daily requirements of Thiamin — - 


Chloride (Vitamin B.) for individuals 12 years of age and over. The minimum 
daily requirement for Para Aminobenzoic Acid in human nutrition has not beem 
established. 
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More detailed directions, which are referred to on the bottle label 
are furnished in the “Direction Sheet” enclosed within the carton and 
are as follows: 


The greatest good can be anticipated when directions for the use of ARTHX 
TABLDETS are followed carefully. 

The Reliance Pharmacal Company suggests a maximum intake of TWELVE 
ARTEX TABLETS daily ... three tablets with water before each meal, and 
three at bedtime, until severe pain is relieved. Then, reduce intake to EIGHT 
ARTEX TABLETS ... thatis ... two tablets with water before each meal and 
two at bedtime ... daily for ten weeks, or until all discomfort is gone. Then, 
reduce the dosage to FOUR ARTEX TABLETS... one before each meal and 
one at bedtime for a period of at least eight weeks. 

DO NOT BE LULLED INTO CARELESS DISREGARD OF YOUR CON- 
TINUED NEED FOR ARTEX TABLETS AFTER RELIEF FROM PAIN HAS 
BEEN OBTAINED. Truly effective results depend upon your continuance of 
the prescribed ARTEX routine for a few months longer, for although the actual 
pain may be gone, rheumatic activity continues in the body for a much longer 
period. 

The time each day you take your ARTEX TABLETS is not nearly so im- 
portant as TAKING them regularly. Space the dosage by meals and bedtime,. 
but don’t SKIP a single dosage and expect the same good results! 

ARTHX TABLETS are a result of long years of scientific research, in process 
of which it has been established that the ingredients that comprise ARTEX not 
only offer effective relief of symptoms, but are also of material assistance in 
preventing an early repetition. Therefore, when relief of pain results from your 
faithful ARTEX TABLETS routine, it is earnestly advised that you CONTINUE 
TO TAKD ARTEX TABLETS for several months, to insure more lasting results. 

IMPORTANT! Consult your physician when pains occur in children or 
adolescents, or if pains in children or adolescents are accompanied by a 
fever. * * * 


Respondents cause the said product when sold to be transported from 
their place of business in the State of California to purchasers thereof 
located in other States of the United States. Respondents maintain 
and at all times mentioned herein have maintained a course of trade 
in the said product in commerce between and among the various States 
of the United States. Respondents’ volume of business in such com- 
merce is substantial. 

Par. 3. In the course and conduct of their business, respondents 
subsequent to March 21, 1938, have disseminated and caused the dis- 
semination of certain advertisements concerning Artex by the United 
States mails and by various means in commerce as “commerce” is de- 
fined in the Federal Trade Commission Act for the purpose of inducing 
and which were likely to induce directly or indirectly its purchase. 
These advertisements include but are not limited to the following: 


ADVERTISEMENTS IN THE FOLLOWING NEWSPAPERS ON APPROXIMATELY 
THE FOT.LOWING DATES ? 
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The San Francisco Call-Bulletin, San Francisco, California, Janu- 
ary 25, 27, and 31, 1949, February 3, 7, 10, 14, 17, 28, 25, and 28, 1949, 
March 3 and 11, 1949. 

The Grass Valley Union, Grass Valley, California, January 27, 
1949. 

Chico Enterprise, Chico, California, January 29, 1949, February 
14, 23 and 28, 1949, March 3, 10, 11, 17, 24 and 31, 1949. 

Grit, Williamsport, Pennsylvania, February 6 and 20, 1949. 

Modesto Bee, Modesto, California, February 14, 25, and 28, 1949, 
March 3, 10, 17, 24 and 31, 1949, and April 6, 1949. 

Fresno Bee, Fresno, California, February 14, 23, and 28, 1949, March 
3, 10, 17, 24, and 31, 1949, and April 7, 1949. 

Santa Cruz Sentinel News, Santa Cruz, California, February 14, 
23, and 28, 1949, March 3, 10, 17, 24, and 31, 1949. 

San Mateo Times, San Mateo, California, February 14, 1949. 

Marysville Appeal-Democrat, Marysville, California, March 14, 
1949. 

Long Beach Press-Telegram, Long Beach, California, March 24, 
1949. 

Radio continuities, three announcements per day, Monday through 
Friday for a specified number of times, usually 120 times, beginning 
on the following dates broadcast over the following radio stations: 


February 3, 1949 


KVCV—Redding, California 
KVOE—Santa Ana, California 
KVEC—San Luis Obispo, California 
KYOS—Merced, California 
KCRA—Sacramento, California 
KTRB—Modesto, California 
KMYC—Marysville, California 
KLAC—Los Angeles, California 


February 7, 1949 


KUSN—San Diego, California 
KWKW—Pasadena, California 
KCSB—San Bernardino, California 
KGDM—Stockton, California 
KFRE—Fresno, California 
KERO—Bakersfield, California 
KTMS—Santa Barbara, California 
KCOY—Santa Maria, California 
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February 9, 1949 


XEGM—Tia Juana, Mexico 
XECL—Mexicali, Mexico 


February 20, 1949 
KHSL—Chico, California 


April 1, 1949 
KLOK—San Jose, California 


Respondents have disseminated and caused the dissemination of 
the advertisements referred to above for the purpose of inducing and 
the said advertisements were likely to induce, directly or indirectly, 
the purchase of Artex in commerce as “commerce” is defined in the 
Federal Trade Commission Act. 

Par. 4. Through the use of the said advertisements respondents 
have made, directly and by implication the representations shown in 
the following subparagraphs identified as (a) to (2) inclusive. The 
said advertisements by reason of said representations are misleading 
in material respects and constitute “false advertisements” as that term 
is defined in the Federal Trade Commission Act by reason of the true 
facts which are set forth in subparagraphs (1) to (10) inclusive. 

(a) That Artex is an adequate, effective and reliable treatment for 
all forms of arthritis, rheumatism and kindred ailments including 
neuritis, sciatica, bursitis, gout, and lumbago. 

(1) Artex, however taken is not an adequate, effective or reliable 
treatment for any kind of arthritis, rheumatism or any kindred ail- 
ments including neuritis, sciatica, bursitis, gout and lumbago. 

(6) That Artex will arrest the progress of, will correct the under- 
lying causes of and will cure all forms of rheumatism and arthritis. 

(2) Artex, however taken, will not arrest the progress of, will not 
correct the underlying causes of, or cure any form of rheumatism or 
arthritis. 

(c) That Artex, taken as directed will prevent arthritis. 

(8) Artex, however taken will not prevent arthritis in any form. 

(d) That Artex is an adequate, effective and reliable treatment for 
the symptoms of arthritis, rheumatism, neuritis, sciatica, gout, lum- 
bago, migraine headaches and female period pains including shooting 
pains, and also the stiffness and crippling effects that accompany some 
of these conditions. 

(4) Artex, however taken, is not an adequate or reliable treatment 
for the symptoms of arthritis, rheumatism, sciatica, gout, lumbago, mi- 
graine headaches or female period pains, or the stiffness or crippling 
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effects that accompany these conditions. The pains may be of such a 
nature that they will be in no way alleviated by the use of Artex, how- 
ever taken, and in other cases the relief will be limited to such tem- 
porary and partial relief of minor aches and pains as its aspirin con- 
tent may afford in the individual case. 

(5) There is one type of neuritis, caused by vitamin B, deficiency, 
which is uncommon, and for the treatment of which, including the 
symptoms, Artex, because of its Thiamin content, may be of value. 
This type of neuritis is not a kindred ailment to any form of arthritis 
or rheumatism. 

(e) That Artex alkalizes when absorbed into the blood stream and 
helps nature to remove the uric acid. 

(6) Artex does not alkalize when absorbed into the blood stream 
nor does it help nature to remove the uric acid. 

(f) That calcium succinate, one of the ingredients of Artex, stimu- 
Jates cellular respiration, protects tissues and eliminates toxicity of 
acetylsalicylic acid, another ingredient of Artex. 

(7) Calcium succinate as an ingredient of Artex or however taken 
does not stimulate cellular respiration, protect the tissues of the body 
or have any effect on the toxicity of acetylsalicylic acid, the common 
name for whichis aspirin, If Artex is taken in sufficient quantities for 
the aspirin content to have a toxic effect, such effect will obtain regard- 
less of the presence of calcium succinate. However, the amount of 
aspirin in Artex when that preparation is taken as directed, is not 
ordinarily toxic. 

(g) That para aminobenzoic acid, one of the ingredients in Ariex 
is effective as a tissue builder and helps nature repair damaged joints. 

(8) Para aminobenzoic acid as an ingredient of Artex or however 
taken does not build tissues or help nature repair damaged joints. 

(h) That thiamin chloride, one of the ingredients of Artex, pro- 
motes a sense of well being. 

(9) Thiamin chloride as an ingredient of Artex or however taken 
does not promote a sense of well being. 

(¢) That acetylsalicylic acid, one of the ingredients of Artex sup- 
presses rheumatic activity and prevents the onset of arthritis. 

(10) Acetylsalicylic acid as an ingredient of Artex or however 
taken does not suppress rheumatic activity or prevent the onset of 
arthritis. 

Par. 5. The use by the respondents of the said false advertisements 
with respect to Artex has had the capacity and tendency to mislead 
and deceive and has misled and deceived, a substantial portion of the 
purchasing public into the erroneous and mistaken belief that the 
representations and statements contained therein were true and into 
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the purchase of substantial quantities of Artex by reason of said er- 
roneous and mistaken belief. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 


DECISION OF THE CoMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated May 21, 1953, the initial 
decision in the instant matter of hearing examiner Abner E. Lipscomb, 
as set out as follows, became on that date the decision of the Commis- 
sion, it appearing that while service of the initial decision was com- 
pleted on April 20, 1953 and respondents filed notice of intention to 
appeal therefrom on April 29, 1958, they failed to file appeal brief 
before May 20, 1953. 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 30, 1949, issued and sub- 
sequently served its complaint in this proceeding upon respondents 
Reliance Pharmacal Company, a corporation, and Edward S. Morris, 
William Berrian and Florence T. Morris, individually and as officers 
of said corporation, charging them with the use of unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
that Act. After the issuance of the complaint herein and the filing 
of respondents’ answer thereto, hearings were held, at which evidence 
was received in support of the allegations of the complaint. On Au- 
gust 25, 1950, counsel for the respondents and counsel in support of 
the complaint entered into a stipulation, thereafter supplemented by 
a further stipulation dated June 30, 1952, in which they agreed that 
the above-named hearing examiner might be substituted for the hear- 
ing examiner originally designated herein; that the formula and 
therapeutic effect of respondents’ preparation “Artex” are substan- 
tially the same as those of the preparation “Dolcin,” involved in the 
proceeding before the Federal Trade Commission entitled “In the 
Matter of Dolcin Corporation, et al., Docket No. 5692”; and that the 
entire transcript of all hearings held in that proceeding, together with 
such evidence as had been and might thereafter be taken in the present 
proceeding, should be included in the record herein. Thereafter, this 
proceeding regularly came on for initial adjudication by the above- 
named hearing examiner on the entire record, including proposed find- 
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ings as to the facts and conclusions presented by counsel supporting 
the complaint, counsel for respondents not having submitted proposed 
finding as to the facts or conclusions; and the hearing examiner, hav- 
ing duly considered the record herein, finds that this proceeding is in 
the interest of the public, and makes the following findings as to the 
facts, conclusions drawn therefrom, and order. 


FINDINGS AS TO THE FACTS 


Paracrari 1. Respondent Reliance Pharmacal Company is a cor- 
poration organized under the laws of the State of California, and has 
its office and principal place of business in Nevada City, California. 

At the time of the issuance of the complaint herein, respondents 
Edward S. Morris, William Berrian and Florence T. Morris were 
directors and, respectively, President, Vice President, and Secretary- 
Treasurer of said corporation; all of said individual respondents had 
offices in Nevada City, California, and were in control of the manage- 
ment, policies and operation of respondent Reliance Pharmacal Com- 
pany with respect to the acts, practices and methods hereinafter set 
forth. 

Respondents, at the time of the issuance of the complaint herein 
and for approximately one year prior thereto, engaged in the business 
of selling and distributing a certain medicinal preparation designated 
“Artex” which is a drug preparation within the meaning of the Federal 
Trade Commission Act. 

Par. 2. Respondent William Berrian, since April 7, 1950, has had 
no connection with the respondent corporation. He isnot now engaged 
in or employed by any organization selling any preparation similar 
to the drug preparation “Artex,” or for which claims are made similar 
to the claims that were made for “Artex,” and has given his assurance, 
in writing, that he does not intend again to engage therein. 

Par. 3. The formula and directions for the use of respondents’ said 
drug preparation “Artex” are as follows: 


Formula: 
Calcium Suceinatesituit tealdte Bite WEnaiee Ae Moree 2.8 gr. 
Acobylsalicylic’ Medi ait Tei are 76 hae an 3.7 gr. 
Para Aminobenzoicukcideurit ail) ie eas be ae 10 gr. 
ThiamineChiorideiwit) Weer hPa sags Hrred 1 mg. 


Plus excipients 


Directions for use on the “Artex” bottle label are as follows: 


DOSAGE: 6 to 12 tablets daily, or as directed by your physician. Read 
direction sheet in carton for more detailed directions. NOTH: Consult your 
physician when pains occur in children or adolescents, or if pains suffered by 
children or adolescents are accompanied by fever. 
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DOSAGE: 6 to 12 tablets daily or as directed by your physician. 12 tablets 
daily supply 12 times the established minimum daily requirements of Thiamin 
Chloride (Vitamin B1) for individuals 12 years of age and over. The minimum 
daily requirement for Para Aminobenzoic Acid in human nutrition has not been 
established. 


More detail directions, which are referred to on the bottle label, are 
furnished in the “Direction Sheet” enclosed within the carton and are 
as follows: 


The greatest good can be anticipated when directions for the use of ARTEX 
TABLHETS are followed carefully. 

The Reliance Pharmacal Company suggests a maximum intake of TWELVE 
ARTEX TABLHBTS daily ... three tablets with water before each meal, and 
three at bedtime, until severe pain is relieved. Then, reduce intake to EIGHT 
ARTEX TABLETS ... that is ... two tablets with water before each meal 
and two at bedtime ... daily for ten weeks, or until all discomfort is gone. 
Then, reduce the dosage to FOUR ARTEX TABLETS ... one before each meal 
and one at bedtime for a period of at least eight weeks. 

DO NOT BE LULLED INTO CARELESS DISREGARD OF YOUR CON- 
TINUHD NEED FOR ARTEX TABLETS AFTER RELIEF FROM PAIN HAS 
BEEN OBTAINED. Truly effective results depend upon your continuance of 
the prescribed ARTEX routine for a few months longer, for although the actual 
pain may be gone, rheumatic activity continues in the body for a much 
longer period. : 

The time each day you take your ARTEX TABLETS is not nearly so im- 
portant as TAKING them regularly. Space the dosage by meals and bedtime, 
but. don’t SKIP a single dosage and expect the same good results! 

ARTEX TABLETS are a result of long years of scientific research, in process 
of which it has been established that the ingredients that comprise ARTEX not 
only offer effective relief of symptoms, but are also of material assistance in 
preventing an early repetition. Therefore, when relief of pain results from 
your faithful ARTEX TABLETS routine, it is earnestly advised that you CON- 
TINUE TO TAKE ARTEX TABLES for several months, to insure more 
lasting results. 

IMPORTANT! Consult your physician when pains occur in children or 
adolescents, or if pains in children or adolescents are accompanied by a 
fever. * * *, 


Par. 4. Respondents caused the said drug preparation “Artex,” 
when sold, to be transported from their place of business in the State 
of California to purchasers thereof located in other States of the 
United States. Respondents, at all times herein mentioned, maintained 
a course of trade in the said drug preparation “Artex” in commerce 
between and among the various States of the United States. Respond- 
ents’ volume of business in said preparation averaged approximately 
$5,000 per month. 

Par. 5. In the course and conduct of their business, respondents, 
subsequent to March 21, 1938, have disseminated and caused the dis- 
semination of certain advertisements concerning the drug prepara- 
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tion “Artex,” by the United States mails and by various means in. 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, for the purpose of inducing, and which were likely to induce, 
directly or indirectly, its purchase. These advertisements included. 
those published in newspapers in various cities in California during 
1949, which were sent through the United States mails and had an 
interstate circulation; one periodical, “Grit,” published in Williams- 
port, Pennsylvania, during 1949; various radio continuities broadcast 
in 1949 over various broadcasting stations located in the State of 
California and in Mexico; display cards and other other display ad- 
vertising disseminated to retail druggists. 

Respondents have disseminated and caused the dissemination of 
such advertisements for the purpose of inducing, and such advertise- 
ments were likely to induce, directly or indirectly, the purchase of 
the drug preparation “Artex” in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. 

Par. 6. Typical of the statements and representations contained in 
said advertisements are the following: 


CONCLUSIVE PROOF OF RESULTS: SUCCESS REPORTED IN HUN- 
DREDS OF CASES. 

A recent article* published by one of America’s finest medical authorities: 
states that 396 cases of arthritis, osteoarthritis, rheumatoid arthritis, mixed 
arthritis, spondylitis, hypertrophic and atrophic arthritis of the spine* and 
acute rheumatic polyarthritis were administered Calcium Succinate and Acetyl- 
salicylic Acid in combination (ingredients used in ARTEX formula) and 208 
cases of osteoarthritis treated showed 95% definite improvement in 8 days, “in 
34 cases of acute rheumatic polyarthritis, the therapeutic response was more 
dramatic than in any other categories of arthritis studied ... all evidence of 
rheumatic activity disappeared within 14 days!’ Other arthritic types have 
shown similar results under the prescribed treatment. 

ARTEX AIDS ALL FORMS OF ARTHRITIS 

Rheumatic and arthritis pain can strike almost every joint, muscle and part 
of the body. Arthritis and rheumatism, however, have many forms each with 
different symptoms. Wnlarged joints are known as osteoarthritis. Infection of 
the joints and accompanying fluids is known as rheumatoid arthritis, skin around 
infected areas may be swollen or red. Still another form of arthritis is the 
specific infectious type. The components of ARTEX have proved successful 
in every type. 

YOU NEED NOT SUFFER THE PAIN OF ARTHRITIS, RHEUMATISM, 
NEURITIS, SCIATICA OR BURSITIS. 

ARTEX for neutritis, gout, bursitis and kindred inflammatory diseases as. 
well as arthritis and rheumatism. Work... play .. live again. ARTBEX 
may be your answer. 

If you are among the even greater numbers crippled by rheumatism, neuritis, 
sciatica, bursitis and lumbago, take heed... . £ ARTEX is here! ARTHX is 
clinically proven. 


*Dr. Murrel M. Szues, Ohio State Medical Journal, October, 1947. 
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ARTEX FOR THE RELIEF OF SYMPTOMS OF ARTHRITIS, RHEUMA- 
TISM, NEURITIS, SCIATICA, LUMBAGO, MIGRAINE HEADACHE, FEMALE 
PERIOD PAINS. 

ARTEX seeks to reduce the swelling, stiffness, shooting pains and crippling 
effects that are the symptoms of arthritis and similar diseases. 

ARTEX, another triumph of 20th century medical progress, is now available 
at low cost to every man, woman and child who knows what it is to suffer the 
Searing torment of arthritis, rheumatism, neuritis, sciatica, lumbago, gout,. 
bursitis, migraine headaches and female period pain. 

ARTEX is non-toxic, alkalizing when absorbed into the blood stream, helping 
nature to remove the uric acid which often aggravates pain. 

ARTEX contains: 

CALCIUM SUCCINATE—not a drug but a normal constituent of tissues, a 
physiological catalyst which converts to citric acid in the body. Calcium suc- 
cinate stimulates cellular respiration, protects tissues, eliminates toxicity of 
acetylsalicylic acid. 

ACETYLSALICYCLIC ACID—an analgesic which suppresses rheumatic ac- 
tivity, acts favorably in preventing onset of arthritis and when combined as in 
ARTEX with Calcium Succinate may be taken in larger daily dosages without 
toxic effect, valvular reaction or gastrointestinal disturbances. 

PARA AMINOBENZOIC ACID—is particularly effective as a tissue builder, 
and helps nature repair damaged joints. 

THIAMIN HYDROCHLORIDE (Vitamin B1) promotes a sense of well being,. 
an important daily requirement. 

Par. 7. Through the above-quoted advertisements and others simi- 
lar thereto, respondents have represented, directly and by implication, 
as follows: . 

1. That Artex is an adequate, effective and reliable treatment for, 
will arrest the progress of, will correct the underlying causes of, and 
will cure all forms of arthritis and rheumatism and kindred ailments, 
including neuritis, sciatica, bursitis, gout and lumbago; 

2. That Artex, taken as directed, will prevent arthritis; 

3. That Artex is an adequate, effective and reliable treatment for 
the symptoms of arthritis, rheumatism, neuritis, sciatica, gout, lum- 
bago, migraine headaches and female period pains, including shooting 
- pains and also the stiffness and crippling effects that accompany some 
of these conditions; 

4. That Artex alkalizes when absorbed into the blood stream and 
helps nature to remove the uric acid ; 

5. That calcium succinate, one of the ingredients of Artex, stimu- 
lates cellular respiration, protects tissues and eliminates toxicity of 
acetylsalicylic acid, another ingredient of Artex; 

6. That para aminobenzoic acid, one of the ingredients of Artex, 
is effective as a tissue builder and helps nature repair damaged joints; 

7. That thiamin chloride, one of the ingredients of Artex, promotes 
a sense of well being; 

8. That acetylsalicylic acid, one of the ingredients of Artex, 
suppresses rheumatic activity and prevents the onset of arthritis. 
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Par. 8. The terms “arthritis” and “rheumatism” are general terms, 
sometimes used interchangeably, which may refer to any of many 
diseases or pathological conditions, including, among others, rheu- 
matic fever, fibrositis, myositis, neuritis, sciatica, lumbago, and 
bursitis, all of which are characterized by one or more of such symp- 
toms or manifestations as pain, stiffness, and inflammatory and 
destructive changes in the joints and tissues of the body. These 
pathological conditions are of known as well as unknown origin. 
Examples of those of unknown origin are rheumatoid arthritis, osteo- 
myelitis and rheumatic fever. Examples of such conditions of known 
causes are infectious arthritis, such as arthritis of syphilis, arthritis 
of gonorrhea, and arthritis associated with pneumonia and tubercular 
infections. In addition there are forms of arthritis, such as gout, 
which are connected with disturbances of metabolism. 

Fibrositis is an irritation or discomfort, a syndrome of pain and 
stiffness which arises in the fibrous tissues of the body. 

The term “neuritis” is a general term referring to an inflammation 
of the nerves, and denotes many different diseases resulting from 
various causes, such as infections, pressure on nerves from displaced 
organs or structures of the body, invasion of the nerve by neoplasm or 
tumor, intoxication with metals or toxins, and metabolic disturbances 
such as the form of neuritis occurring in diabetes. 

Sciatica is a common form of neuritis felt along the course of the 
sciatic nerve. It is not a disease, but may occur as a sympton of many 
different diseases resulting from various causes, such as pressure on 
the sciatic nerve, a tumor in the spine, infection or inflammation of 
the sheath of the sciatic nerve, metabolic disturbances caused by toxins — 
resulting from infection, fibrositis or arthritis involving the joints. 

Lumbago is a form of fibrositis manifesting itself as a painful con- 
dition in the lower part of the back, of varying severity, sometimes 
so mild as hardly to interfere with a man’s business, in other instances 
so violent as to render him unable to move in bed. Lumbago is 
associated with stiffness and muscle spasm provoked by attempts to 
move. 

Bursitis is a form of fibrositis having specific reference to inflam- 
mation of a bursa, the fibrous sac or membrane surrounding a joint, 
and may reuslt from invasion of the bursa by various germs, such as 
streptococcus, mycobacterium, gonococcus, and the tubercle bacillus, 
and from rheumatic or fibrositic inflammation. 

Infectious arthritis is a form of arthritis resulting from invasion 
of a joint by any one of various germs, such as staphlococcus and 
streptococcus, which are carried to the joint through the bloodstream 
from a focus of infection in the body, caused by an external wound or 
by various infectious diseases. 
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_ Osteoarthritis refers to a disease characterized by degenerative 
changes in the joints and other tissues and organs of the body. The 
clinical phenomena associated with osteoarthritis are pain, painful 
stiffness associated with movement of the joint, enlargement of some 
joints, narrowing of joint spaces, increase in size of joint surfaces, 
growth of spurs and increase in the extent of margins of the joint. 

Rheumatoid arthritis is a chronic, progressive, destructive disease 
affecting joints and organs of the body, characterized by pain, swell- 
ing, stiffness and limitation of motion in joints and deterioration of 
the patient’s general health. This disease is accompanied by patho- 
logical changes in the joints, such as thickening of the lining mem- 
brane; production of excessive fluid in the bursa in some instances, 
and absorption of fluid in others; atrophy of muscles, and sometimes 
destruction of portions of the bone ends, resulting in deformation of 
the joint. The cause of rheumatoid arthritis is unknown. 

Gout is a disease connected with the disturbance of the metabolic 
functions of the body, and is accompanied by the symptoms of pain, 
swelling, redness and stiffness. 

Par. 9. The various pathological conditions generally referred to 
as “arthritis” and “rheumatism” progress and develop differently. 
Likewise, they require different treatment, which will vary not only 
between different types of such ailments, but between different in- 
dividuals suffering from the same ailment, and between different stages 
in the progress thereof. An adequate, effective, or reliable treatment 
for any kind of “arthritis” or “rheumatism” must, therefore, be predi- 
cated upon individual diagnosis, in order to determine whether the 
patient has arthritis or rheumatism, the particular kind of such ail- 
ment present, and whether it arose from a known or an unknown cause. 
Such a diagnosis may require any or all of the following determi- 
nations: 

1. History of the patient, including information as to age, sex, mari- 
tal status, occupation, chronology of the present ailment; family 
history, such as age and cause of death of parents and relatives; any 
illnesses from which the patient may have suffered previously, particu- 
larly rheumatic fever, scarlet fever and streptococcus infections; 

2. Detailed physical examination of every part of the patient’s 
anatomy ; and 

3. Laboratory examination, such as blood count, serological test for 
syphilis, urinalysis, and certain other tests as they may seem useful 
in the individual case, such as X-ray and analysis of fluids in individual 
joints. 

Par. 10. An adequate, effective, or reliable treatment for any of 
the various types of ailments included in the general terms “arthritis” 
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and “rheumatism” may involve application of various therapeutic 
measures, including diet; rest or change of occupation ; various types of 
physiotherapy, such as orthopedic or thermal procedures; and medica- 
tion. Delay of proper diagnosis, with consequent failure to administer 
appropriate treatment, may result in the evolution of irreversible 
pathological changes, causing a crippled, useless jot or extrem- 
ity, especially in those forms of arthritis and rheumatism known to be 
caused by specific infections. There is no drug, or combination of 
drugs, regardless of how administered, which will constitute an ade- 
quate, effective, or reliable treatment for the various forms of arthritis 
or rheumatism, nor is there any drug or combination of drugs which 
can restore to normal the pathological changes which result from 
arthritic or rheumatic ailments. 

Par. 11. The drug preparation “Artex,’ however taken, will not 
constitute an adequate, effective, or reliable treatment for any arthritic 
or rheumatic condition, including, among others, neuritis, sciatica, 
lumbago, and bursitis, nor will said preparation arrest the progress, 
correct the underlying causes, prevent or effect a cure of any of such 
conditions. The drug preparation “Artex,” however taken, will not 
ameliorate the aches, pains and discomforts of any arthritic or rheu- 
matic condition to any extent beyond the temporary relief thereof 
afforded by its salicylate content as an analgesic and antipyretic. The 
drug preparation “Artex,” however taken, will have no significant ef- 
fect upon severe aches, pains and discomforts accompanying any ar- 
thritic or rheumatic condition, and will afford temporary relief of 
only minor aches, pains and discomforts. With the exception of such 
temporary relief, the drug preparation “Artex” cannot be depended 
upon to have any effect whatever upon the symptoms accompanying 
any arthritic or rheumatic condition, including, among others, neu- 
ritis, sciatica, lumbago and bursitis. 

The drug preparation “Artex,” because it contains acetylsalicylic 
acid, commonly known as aspirin, may have a transient and unde- 
pendable effect upon the pain of gout, but will not have any effect upon 
the symptoms of swelling, redness and stiffness. 

Par. 12. The pain of migraine headaches is sometimes so severe 
that the drug preparation “Artex” will have practically no effect upon 
it. In no instance will relief be obtained in excess of such temporary 
and partial relief as the acetylsalicylic acid (aspirin) content of 
“Artex” will afford. 

The drug preparation “Artex,” taken as directed, will furnish only 
such temporary and partial relief from female esate pains as its 
acetylsalicylic acid (aspirin) content will afford. 
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The drug preparation “Artex” does not alkalize when absorbed 
into the bloodstream, nor does it help nature to remove uric acid. 

Par. 13. Calcium succinate, when taken orally, as in the drug prep- 
aration “Artex,” is converted by the liver into sugar, and no significant. 
amount of succinate, as such, reaches the bloodstream. Calcium suc- 
cinate, as an ingredient of “Artex,” is therapeutically inoperative. 

Par. 14. Para aminobenzoic acid, as an ingredient of the drug 
preparation “Artex,” or however taken, does not build tissues, nor 
help nature repair damaged joints. 

Thiamin chloride, as an ingredient of the drug preparation “Artex,” 
will not promote a sense of well being in persons having any form of 
arthritis or rheumatism. 

Par. 15. Respondents’ representations concerning the drug prepara- 
tion “Artex,” as hereinbefore found, are false and misleading in ma- 
terial respects; have had the capacity and tendency to mislead and 
deceive, and have misled and deceived a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
representations were true, and into the purchase of substantial quanti- 
ties of said drug preparation as a result thereof; and constitute false 
advertisements within the intent and meaning of the Federal Trade 
Commission Act. 


CONCLUSIONS 


The acts and practices of respondents as herein found were all to 
the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce within the meaning of the 
Federal Trade Commission Act. . 

In the light of the facts found in Paragraph Two, supra, there is 
no longer any public interest in proceeding further at this time as to 
respondent William Berrian. Accordingly, it appears that the com- 
plaint, insofar as it relates to respondent Berrian, should be dismissed, 
without prejudice. 


ORDER 


It ts ordered, That respondent Reliance Pharmacal Company, a cor- 
poration, and its officers; respondents Edward S. Morris and Florence 
T. Morris, individually and as officers of said corporation; and re- 
spondents’ representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale and distribution of the drug preparation “Artex,” or any prep- 
aration of substantially similar composition or possessing substantially 
similar properties, whether sold under the same name or under any 
other name, do forthwith cease and desist from, directly or indirectly : 
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1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, as follows: 

(a) that said preparation constitutes an adequate, effective or re- 
liable treatment for neuritis, sciatica, bursitis, gout, lumbago or any 
other kind of arthritic or rheumatic condition ; 

(5) that said preparation will arrest the progress of, correct the 
underlying causes of or cure rheumatism or arthritis; 

(c) that the use of said preparation will prevent any form of 
arthritis; 

(d) that said preparation will afford any relief of the severe pains 
of neuritis, sciatica, gout, bursitis, lumbago or any other kind of 
arthritic or rheumatic condition, or have any effect on the stiffness or 
crippling effects that accompany some of these conditions ; 

(e) that said preparation will have any therapeutic effect upon any 
of the symptoms or manifestations of neuritis, sciatica, gout, bursitis, 
lumbago or any other kind of arthritic or rheumatic conditions in ex- 
cess of affording temporary relief of minor aches, pains or fever ; 

(f) that said preparation will have any therapeutic effect upon 
migraine headache or the pains thereof, in excess of such temporary 
and partial relief of pain as its acetylsalicylic acid (aspirin) content 
will afford ; 

“(g) that said preparation will have any therapeutic effect upon 
female period pains in excess of such temporary and partial relief of 
pain as its acetylsalicylic acid (aspirin) content will afford ; 

(2) that said preparation alkalizes when absorbed in the blood- 
stream, or helps nature to remove the uric acid ; 

(¢) that calcium suecinate, one of the ingredients of Artex, stimu- 
lates cellular respiration, protects tissues or eliminates the toxicity 
of acetylsalicylic acid, another ingredient of Artex ; 

(7) that para aminobenzoic acid, one of the ingredients of Artex, 
is effective as a tissue builder or helps nature repair damaged joints; 

(%) that thiamin chloride, one of the ingredients of Artex, pro- 
motes a sense of well being in persons afflicted with arthritis or rheu- 
matism ; 

(2) that acetylsalicylic acid, one of the ingredients of Artex, sup- 
presses rheumatic activity and prevents the onset of arthritis. 

2. Disseminating or causing to be disseminated any advertisement, 
by any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, which advertisement 
contains any of the representations prohibited in paragraph 1 hereof. 
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It is further ordered, That the complaint herein, insofar as it relates 
to respondent William Berrian, be, and the same hereby is, dismissed 
without prejudice to the right of the Commission to take future ac- 
tion as to said respondent, with respect to the issues here involved. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents, Reliance Pharmacal Company, 
a corporation, and its officers, and Edward 8S. Morris and Florence T. 
_ Morris, individually and as officers of said corporation, shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with the order to cease and 
desist [as required by said declaratory decision and order of May 21, 
1953]. 
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AQUELLA PRODUCTS, INC., AND PRIMA PRODUCTS, 
ING. ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5622. Complaint, Nov. 24, 1948—Decision, June 1, 1953 


Water may penetrate the masonry walls or floor of a basement by seepage, 
a broad term, which includes (1) leakage, namely, penetration of moisture 
through openings considerably larger than pore spaces, and (2) capillary 
penetration, namely, penetration through pore spaces or openings similar 
in size. 

Where a corporation and its four officers, engaged in the competitive interstate 
sale and distribution of a mineral coating, designated ‘‘Aquella”’, under 
rights conveyed to it by another concern; in advertisements in newspapers 
and periodicals of general circulation and by folders, pamphlets and other 
advertising material, directly or by implication— 

(a) Falsely represented that said product operated on an entirely new principle 
in the control of water seepage through masonry, by means of such typical 
statements as “Over and over Aquella does ‘the impossible’ where all other 
materials failed. Working on an entirely new principle, this amazing 
mineral surface coating controls seepage above or below ground, inside or 
outside” ; 

Notwithstanding the fact that the scrubbing of the product into the surfaces 
concerned did not, as contended, represent a new principle but was a meth- 
od. which had long been used in the application of cementitious water paint 
products ; 

(6) Falsely represented. that said product was used in waterproofing and con- 
trolling seepage.in the Maginot Line; and 

(c) Represented that the manner of application of said product was as easy 
and almost as simple as whitewashing ; 

The facts being that while the directions for use were comparatively simple, 
they clearly indicated that proper application of the product was a pains- 
taking task much more complicated and difficult than the simple process 
of whitewashing ; 

(d) Represented that application of said product to the surface of all forms 
of porous masonry would positively prevent water leakage, dampness, and 
seepage above and below grade, and would render such surface impermeable 
to the passage of water regardless of its kind, porosity, or condition ; 

The facts being that while such a cementitious water paint was of value as a 
coating on the outside surface of masonry walls above grade, it would not 
prevent capillary penetration through the coating when used below grade 
on the inside; and while, properly applied, it might reduce leakage through 
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cracks in the masonry if a sufficient number of coatings were used to cover 
all openings not too wide to be bridged, such capillary penetration might 
in time result in damp walls and high humidity as to make living condi- 
tions uncomfortable and the basement unsafe for storage of materials which 
might be thus damaged; and 

({e) Falsely represented through use of the terms “waterproof” and “water- 
tight” in connection with said product, and particularly through use of 
testimonials in pamphlets and other advertising material, that such product 
would render units or structures to which it was applied impermeable to 
and proof against the passage of water and moisture for their life under 
all conditions of water and moisture contact and exposure ; 

With capacity and tendency to mislead a substantial portion of the purchasing 
public into the erroneous belief that such representations were true and 
thereby induce purchase of substantial quantities of said product: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and competitors and constituted unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices therein. 


As respects testimony offered by respondent with reference to a purported test 
somewhere in Queens, and also with reference to an exhibit erected for dis- 
play in one of the office buildings: such testimony was vague and indefinite 
and did not constitute scientific consideration of the matter; the towers 
involved were not so constructed as to simulate wall construction in a 
building; and it was concluded, after careful consideration, that the testi- 
mony was of little or no evidentiary value and in no way tended to effec- 

' tively counteract or contradict tests of respondent’s product made by the 
National Bureau of Standards as a result of which it was concluded that 
coatings of the product involved were equal to, but not better than, coatings 
made of a high-grade cement water paint; that the product might be con- 
sidered to be an effective and durable preparation when applied to the 
exposed faces of masonry walls above grade; but that, used below grade, 
while the coating greatly reduced the rate of leakage, it was not 
waterproof. 


With regard to respondent’s claim as to successful use of the product to control 
seepage in the Maginot Line and use thereof to waterproof the same, and 
its description thereof: while no direct evidence was introduced as to such 
claims, the Commission was of the opinion, following the answer of an 
expert witness from the Bureau of Standards to a hypothetical question 
embodying the description of the Line as set out in said advertising, that 
the product under the conditions described would not prevent the penetra- 
tion of water through such a wall, prevent seepage by capillary action, or 
prevent condensation, and would not waterproof under said circumstances ; 
and was consequently of the opinion that the greater weight of the evidence 
established that such advertising representation was false and misleading. 


With respect to respondent’s contention that it participated in the trade practice 
rules of the Commission for the masonry waterproofing industry promul- 
gated August 31, 1946, and that on or before October 1, 1946, their effective 
date, it destroyed and had not subsequently issued any of the advertising 
containing any of the representations referred to in the complaint, and that 
the term “waterproof” had not since been used in connection with its prod- 
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uct: respondent disregarded certain excerpts of testimonial letters which 
appeared in its current advertising, and also disregarded a circular which, 
as stipulated, was used by it during the two years preceding; and while 
there was some contradictory testimony on the part of one witness, the 
record as a whole sustained the facts as stipulated; it further appearing, 
moreover, that respondent vigorously contended that the representations 
charged in the complaint were proper, and did not constitute false or 
deceptive advertising. 


Before Mr. Karl J. Kolb, hearing examiner. 

Mr. Edward L. Smith, Mr. George M. Martin and Mr. J. M. Doukas 
for the Commission. 

Mr. Robert EL. Kline, Jr., of Washington, D. C., and Xérlin, 
Campbell & Keating, of New York City, for Aquella Products, Inc., 
and the officers thereof. 

Mr. Milton Elias Schattman, of New York City, for Prima 
Products, Inc., and the officers thereof. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Aquella Products, 
Inc., a corporation, Ira A. Campbell, L. J. Clarke, Leandro W. Tomar- 
kin and Zella F. Campbell, individually and as officers of Aquella 
Products, Inc., and Prima Products, Inc., a corporation, Milton P. 
Schreyer, Charles S. Brody, Milton E. Schattman, and Edward P. 
Schreyer, individually and as officers of Prima Products, Inc., herein- 
after referred to as respondents, have violated the provisions of said 
Act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondent Aquella Products, Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of New York, with its office and principal place of busi- 
ness located at 1270 Sixth Avenue, New York 20, New York. Indi- 
vidual respondent Ira A. Campbell is president, individual respond- 
ents L. J. Clarke and Leandro W. Tomarkin are vice presidents and 
individual respondent Zella F. Campbell is treasurer of respondent 
Aquella Products, Inc. Acting individually and in their official 
capacities, the said individual respondents formulate, direct and con- 
trol the acts, policies, practices and business affairs of said respond- 
ent corporation. 

Par. 2. Respondent, Prima Products, Inc., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
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the State of New York, with its office and principal place of business 
at 10 East 40th Street, New York 16, New York. 

Individual respondents Milton P. Schreyer, Charles S. Brody, Mil- 
ton KE. Schattman and Edward P. Schreyer are president, vice presi- 
dent, secretary, and treasurer, respectively, of the respondent Prima 
Products, Inc. Acting individually and in their official capacities, the 
said individual respondents direct and control the policies, acts, prac- 
tices and business affairs of the said respondent corporation. 

Par. 8. Respondent Aquella Products, Inc., and the individual re- 
spondents Ira A. Campbell, L. J. Clarke, Leandro W. Tomarkin and 
Zella F. Campbell, are now and ever since the organization of said 
corporation have been engaged in the manufacture, sale and distribu- 
tion of a mineral surface coating designated “Aquella,” in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Respondent corporation Prima Products, Inc., for more than one 
year last past has had and still has the exclusive right for the sale 
and distribtuion of Aquella in the United States, Canada, Hawaii and 
the Philippine Islands; and is now and ever since the acquisition of 
such right, has been engaged in the sale and distribution in commerce 
between and among the various States of the United States and in the 
District of Columbia of Aquella to retail dealers, who in turn sell to 
the consuming public. Respondent corporation Prima Products, Inc., 
has caused and now causes said product, when sold by it, to be shipped 
and transported by respondent corporation Aquella Products, Inc., 
from the place of business of said respondent Aquella Products, Inc., 
located in the State of New York, to the purchasers thereof located in 
the various States of the United States and in the District of Columbia. 

All of the respondents maintain and at all times for more than one 
year last past have maintained a constant course of trade in the said 
product “Aquella” in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of their said businesses all of the 
respondents are now and at all times for more than one year last past 
have been in substantial competition with other firms, partnerships, 
and corporations and individuals engaged in the manufacture, sale 
and distribution of products of the same general type and designed 
for the same purposes, in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 5. In the course and conduct of their business, respondent 
Aquella Products, Inc., and its officers above set forth have furnished 
and now furnish certain statements, claims, representations and infor- 
mation concerning the product Aquella to respondent Prima Products, 
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Inc., and its officers above set forth, for the purpose of and with the 
intent and expectation that such statements, claims, representations 
and information shall be used by the said Prima Products, Inc., and its 
officers in advertising and promoting the sale of said product in 
commerce. 

In the course and conduct of their business and for the purpose of 
inducing the sale of the product Aquella in commerce, respondent 
Prima Products Inc., and its officers have and do make use of said 
statements, claims, representations and information supplied to it 
by Aquella Products, Inc., and its officers, and circulate said state- 
ments, claims, representations, and claims, statements and representa- 
tions based upon such information with the knowledge and consent, 
and for the benefit and profit of said Aquella Products, Inc. Among 
and typical of such claims, statements and representations used by 
Prima Products, Inc., and its officers and circulated by means of 
folders, pamphlets and labels and in advertisements inserted in news- 
papers and periodicals of general circulation and by other advertis- 
ing media, are the following: 

Aquella, the amazing mineral surface coating that controlled seepage in the 
Maginot Line, works on entirely new principle—where other materials fail! 
Use inside or outside, above or below ground, on all porous masonry surfaces— 
such as brick, concrete, stucco, stone, cement, cement plaster masonry units. 

AQUELLA .... first used to waterproof the Maginot Line. 

Aquella is the positive, easy way to remedy water leakage, dampness or 
seepage inside or outside . . . above or below ground . . . on all porous masonry 
surfaces. 

Tests (by National Bureau of Standards) won Aquella a rating of ‘‘excellent” 
on ordinary brick or concrete walls. 

Because of the filling of the pores with Aquella, the presence of a hydrostatic 
head of water on the unprotected side does not impair the integrity of the 
treated surface nor its property to resist capillary action or seepage of water. 

Already scores of new buildings and even low priced homes have been made 
damp-proof by a process almost as simple as whitewashing. 

. . it becomes a substance which is water-tight and which continues to harden 
with age. 

Par. 6. Through the use of foregoing statements, representations 
and claims, and others of the same import but not specifically set out 
herein, all of the respondents represented that the product Aquella 
operates upon an entirely new principle in the control of water seep- 
age through porous masonry; that it was used in waterproofing and 
controlling seepage in the Maginot Line; that its manner of applica- 
tion is easy and almost as simple as whitewashing; that its application 
to the surface of all forms of porous masonry will positively prevent 
water leakage, dampness and seepage, inside and out, above and below 
grade and will render such surface impermeable to the passage of 
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water regardless of the kind, porosity or condition of the surface to 
which it is applied, regardless of cracks or other structural failures 
resulting from ground movement, settlement or other cause arising 
subsequent to application, regardless of the location of the structure 
or of the water, moisture or atmospheric conditions which such struc- 
ture may encounter, regardless of whether it is applied to the internal 
or external surfaces of masonry and regardless of whether it is applied 
above or below grade; that as a result of tests made by the National 
Bureau of Standards, Aquella was given a rating of “excellent” under 
all conditions of use on ordinary brick and concrete walls. 

Par. 7. The foregoing statements, representations and claims are 
false, misleading and deceptive. In truth and in fact, Aquella does 
not involve any new principle in attempting to control water seepage 
through porous masonry. It was not used in the Maginot Line for 
the purpose of waterproofing or controlling seepage. The applica- 
tion of the product is not easy and ‘is not comparable in any manner 
to whitewashing. Many porous masonry surfaces are of such a kind, 
of such porosity, in such a condition, so located and exposed to such 
water, moisture and atmospheric conditions that application of the 
product whether applied above or below grade or to external or 
internal surfaces will not prevent water leakage, dampness and seep- 
age, and will not render such surfaces impermeable to the passage of 
water. The application of said product to masonry surfaces will not 
prevent the passage of water through cracks or structural failure 
resulting from ground movement, settlement or other cause arising 
subsequent to application. 

The rating of “excellent” given by the National Bureau of Stand- 
ards was not based upon tests involving the various water exposures 
and pressures to which brick and concrete walls are subjected 
throughout the country but was limited to the results of a test 
in which the product Aquella was applied to the exposed surfaces of 
brick and concrete walls, above grade, and subjected to a water pres- 
sure equivalent to a head of two inches applied to the exposed faces. 

Par. 8. Through the use of the words “waterproof” and “water- 
tight,” respondents represented that the application of said product 
to porous masonry units and structures will render such units and 
structures impermeable to and proof against the passage of water and 
moisture throughout the life of such units and structures under all 
conditions of water and moisture contact and exposure. 

Par. 9. The foregoing representations set forth in Paragraph Hight 
are false, misleading and deceptive for the reasons set forth in Para 
graph Seven, which are incorporated in and made a part of this 
paragraph by reference thereto. 
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Par. 10. The use by all of the respondents of the foregoing false, 
deceptive and misleading statements, representations and claims, dis- 
seminated as aforesaid, has had, and now has the capacity and tendency 
to, and does, mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such 
statements, representations and claims are true and to induce a 
substantial portion of the purchasing public, because of such erroneous 
and mistaken belief so induced, to purchase substantial quantities of 
respondents’ product. As a result thereof, trade has been unfairly 
diverted to respondents from their competitors in commerce between 
and among the various States of the United States and in the District 
of Columbia. In consequence, substantial injury has been done by 
respondents to substantial competition in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 11. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondents’ competitors, and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 24, 1948, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
as above-named in the caption hereof, charging them with the use 
of unfair methods of competition in commerce and unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
said Act. After the filing of answers to the complaint, hearings were 
held at which testimony and other evidence in support of and in oppo- 
sition to the allegations of the complaint were introduced before a 
hearing examiner of the Commission, theretofore designated by it, and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. On September 30, 1952, the hearing examiner 
filed his initial decision. 

Thereafter, this matter came on to be heard by the Commission upon 
the appeals from said initial decision filed by the counsel for respond- 
ents, Prima Products, Inc., Milton P. Schreyer, Charles S. Brody, 
Milton E. Schattman and Edward P. Schreyer, and by counsel sup- 
porting the complaint, briefs in support of and in opposition to said 
appeals, and oral arguments of counsel; and the Commission, having 
duly considered and ruled upon said appeals and having considered 


PRIMA (AQUELLA) PRODUCTS, INC. ET AL. 1401 
1394 Findings 


the record herein and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes the 
following findings as to the facts, conclusion drawn therefrom, and 
order, the same to be in lieu of the initial decision of the hearing 
examiner. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Aquella Products, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place of 
business located at 1270 Sixth Avenue, New York 20, New York. In- 
dividual respondent Ira A. Campbell is president, individual respond- 
ents L. J. Clarke and Leandro W. Tomarkin are vice presidents and 
individual respondent Zella F. Campbell is treasurer of respondent 
Aquella Products, Inc. 

Par. 2. Respondent Prima Products, Inc., is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of New York, with its office and principal place of business 
at 10 East 40th Street, New York 16, New York. Respondent Milton 
P. Schreyer served until January 1951 as president of said corporate 
respondent and respondents Charles S. Brody, Milton E. Schattman 
and Edward P. Schreyer are vice president, secretary and treasurer, 
respectively, thereof. Acting individually and in their official capaci- 
ties, the said individual respondents have directed and controlled the 
policies, acts, practices and business affairs of said respondent cor- 
poration. 

Par. 3. Respondent corporation Prima Products, Inc., for several 
years last past has been engaged in the sale and distribution of a min- 
eral surface coating designated “Aquella.” This corporate respondent 
causes said product, when sold by it, to be transported from the place 
of manufacture in the State of New York to the purchasers thereof 
located in the various other States of the United States and in the 
District of Columbia. 

Said respondent maintains and at all times mentioned herein has 
maintained a course of trade in the said product in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 4. In the course and conduct of its said business, the respond- 
ent Prima Products, Inc., at all times mentioned herein has been in 
substantial competition with other corporations and with firms, 
partnerships and individuals engaged in the manufacture, sale and 
distribution of products of the same general type and designated for 
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the same purposes, in commerce bet ween and among the various States 
of the United States and in the District of Columbia. 

Par. 5. On March 28, 1945, one Rene Haguenauer entered into a 
contract with the respondents Ira A. Campbell and L. W. Tomarkin, 
at that time copartners trading as Modern Waterproofing Paint 
Company, granting to said respondents the exclusive right to manu- 
facture and sell the product “Aquella.” Thereafter on January 18, 
1946, said respondents assigned said contract to the respondent 
Aquella Products, Inc., which thereafter granted to respondent Prima 
Products, Inc., the exclusive right for the sale and distribution of the 
product Aquella in the United States and certain other areas. ‘There- 
after on December 6, 1949, the respondent Aquella Products, Inc., sold 
and assigned to respondent Prima Products, Inc., all of its right, title 
and interest in and to said contract of March 28, 1945, between Rene 
Haguenauer and Modern Waterproofing Paint Company and also as- 
signed the registered name “Aquella” (U.S. Registration No. 405422) 
and the goodwill thereof so far as it applied to the territory of the 
United States, Canada, Alaska, Hawaii and the Philippine Islands. 
By said sale respondent Aquella Products, Inc., and its officers were 
divested of all interest in the product Aquella except as to royalties. 

Par. 6. The record indicates that the respondent Aquella Products, 
Inc., delivered to the respondent Prima Products, Inc., all informa- 
tion which it had concerning the product Aquella at the time exclusive 
sales rights were granted. There is, however, no evidence that re- 
spondent Aquella Products, Inc., or its officers, at any time advertised | 
said product or otherwise participated in the advertising issued by 
the respondent Prima Products, Inc. From the time that the Prima 
Products, Inc., took over the exclusive sales of said product Aquella, 
the advertising of said product was entirely in the hands of said re- 
spondent Prima Products, Inc., under the contractual relations which 
existed between it and the respondent Aquella Products, Inc. 

Par. 7. In the course and conduct of their business and for the 
purpose of inducing the sale of the product Aquella in commerce, re- 
spondent Prima Products, Inc., and its officers have represented di- 
rectly or by implication by means of advertisements inserted in news- 
papers and periodicals of general circulation and by folders, pamphlets 
or other advertising material: 

(1) That the product Aquella operates on an entirely new prin- 
ciple in the control of water seepage through porous masonry ; 

(2) That Aquella was used in waterprooffing and controlling seep- 
age in the Maginot Line; 

(3) That the manner of application of Aquella is as easy and al- 
most as simple as whitewashing; 
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- (4) That the application of Aquella to the surface of all forms of 
porous masonry will positively prevent water leakage, dampness and 
seepage above and below grade and will render such surfaces imper- 
meable to the passage of water regardless of the kind, porosity or con- 
dition of the surface to which it is applied ; and 

(5) That through the use of the terms “waterproof” and “water- 
tight” in connection with the product Aquella and particularly by 
means of the use of testimonials in pamphlets and other advertising 
material, Aquella will render units or structures to which it is appled 
impermeable to, and proof against, the passage of water and moisture 
throughout the life of such units and structures under all conditions 
of water and moisture contact and exposure. 

Par. 8. The product Aquella is a cementitious water paint. The 
directions for use provide that before application the surface must be 
thoroughly scrubbed clean of all dirt, dust, loose particles, paint, oil, 
grease, lacquer, paraffin or any other substance which would prevent 
Aquella from striking in or bonding into the masonry pores. The 
surface to which Aquella is to be applied must then be wet down until 
uniformly moist but without visible water film. The first coat of 
Aquella is then applied with a stiff fibre fender brush with thorough 
and vigorous scrubbings of Aquella into every pore of the surface 
taking care not to leave pinholes through which water may penetrate. 
The finished surface must be kept moist for at least 48 hours by using 
a fine spray at frequent intervals. While these directions for use are 
comparatively simple, they clearly indicate that proper application 
of respondents’ product is a painstaking task much more complicated 
and considerably more difficult than the simple process of whitewash- 
ing. Respondents’ representation that the application of the product 
Aquella is almost as simple as whitewashing consequently is deemed 
to be deceptive and misleading. 

Par. 9. The product Aquella does not operate upon a new prin- 
ciple. Typical of the statements made by the respondent in its ad- 
vertising with reference to the contention that the product Aquella 
operates on a new principle is the following: “Over and over Aquella 
does ‘the impossible’ where all other materials fail. Working on en- 
tirely new principle, this amazing mineral surface coating controls 
seepage above or below ground, inside or outside.” By such state- 
ments the respondents represent that the product Aquella has some 
inherent property which constitutes a new principle in the control of 
water seepage. In their defense in this proceeding the respondents 
contended that the new principle involved was the scrubbing of the 
product into the surfaces to which applied. This is simply a method 
of application which has long been used in connection with the appli- 
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cation of cementitious water paint products; consequently, the repre- 
sentation that Aquella operates on a new principle is false, misleading 
and deceptive. 

Par. 10. The product Aquella is composed essentially of white 
Portland cement, calcium carbonate (probably either ground lime- 
stone or chalk) and quartz (fine sand or finely ground quartz rock). 
These materials are commonly used ingredients of cement water 
paints. In December 1942, the National Bureau of Standards of the 
United States Department of Commerce made certain tests of the 
product Aquella, samples of which were supplied by respondent L. W. 
Tomarkin. For the purpose of testing, four walls were built, two of 
highly absorptive brick and two of stone-concrete block. The tests 
simulated exposure to wind-driven rain. The exposed face of the 
walls was covered with a thin sheet of running water and subjected 
to an air pressure of 10 pounds per square foot above atmospheric 
pressure. The walls treated on the exposed faces were rated as “Ex- 
cellent” and the walls treated on the back or unexposed faces with 
Aquella were rated “Poor” when tested after the application of the 
first coat, and “Good” after the application of the second coat. The 
pressure apphed to the exposed surfaces of these walls was equivalent 
to a head of 2 inches of water and the test did not indicate how effec- 
tive such coatings might be when subjected to higher water pressure. 
After making the above test, the walls were stored out of doors and 
the coatings allowed to weather for about eight months. Further 
tests after this period indicated that the walls painted on the exposed 
faces, which had been rated “Excellent,” were rated “Good” in tests 
made after weathering. The walls painted on the back or unexposed 
faces were rated “Poor” after the weathering period. As a result of 
these subsequent tests, it was concluded by the Bureau of Standards 
that the coatings of Aquella paint were equal to but not better than 
coatings made of a high-grade cement water paint and that this prod- 
uct might be considered to be an effective and durable preparation 
when applied to the exposed faces of masonry walls above grade. 

Par. 11. In December 1946 further tests of the product Aquella were 
made by the National Bureau of Standards to determine the effective- 
ness of this product when used below grade. In this test the product 
was applied to walls about 8 inches thick, 46 inches long and 54 inches 
high. The bottoms, ends and tops of the walls were built of absorptive 
brick laid with all the mortar joints completely filled with mortar. 
The center portions of the walls were built of 3-cell, 8 x 16 x 8 cinder- 
concrete blocks. Aquella was applied to the wall as directed by the 
manufacturer and was liberally applied to the back of the wall with 
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a scrub brush. Two coats were applied. The coatings were wetted 
down daily for two days after they were applied and the treated walls 
were kept indoors at a temperature between 60 and 70 degrees Fahren- 
heit. The wall was tested more than a month after the coatings were 
applied. The treated test walls were placed so that their exposed 
(untreated) faces formed an inner face of a test chamber which was 
then filled with water to a depth of 4 feet. An overflow pipe at the 
4-foot level prevented the water from rising higher than the top of 
the cinder block portion of the walls. After the chamber was filled, 
a small amount of water was continually added in order to maintain 
a constant head of 4 feet. The coating of Aquella as the result of this 
test. was rated as “Poor.” The entire area of the coating over the 
cinder block was damp or wet and droplets of water ran down the 
treated face to the flashing. The rate of leakage from the flashing 
reached a maximum of 1 liter per hour in 6 hours. At the end of one 
day the rate of leakage was 0.8 liter per hour. The points of leakage 
through the Aquella coating were widely distributed throughout the 
- area of the coating on the cinder-concrete block and there were no 
large holes or openings in the coating through which the leakage 
poured in a continuous stream. Although the coating of Aquella 
greatly reduced the rate of leakage through the cinder-concrete block 
portion of the wall, the coating was not waterproof. 

Par. 12. Water may penetrate the masonry walls or floor of a base- 
ment by seepage. The term “seepage” is a broad one and includes 
(1) leakage and (2) capillary penetration. The penetration of mois- 
ture through openings considerably larger than pore spaces would be 
termed “leakage.” The penetration through pore spaces or openings 
similar in size would be termed “capillary penetration.” Capillary 
penetration may occur whether there is water pressure or not. 

Par. 13. Aquella or any other similar cementitious water paint is 
of value as a coating on the outside surface of masonry walls above 
grade. At such a point, cement water paints would prevent the leak- 
age of water through fairly large-sized cracks. The penetration of 
moisture by capillarity through a coating of Aquella on the outside 
face of the masonry wall above grade would occur, but such moisture 
would probably be evaporated on the inside of the wall as fast as it 
_ came through unless very highly absorptive units were used, and such 
capillary penetration may not be objectionable or a serious matter. 

Par. 14. When used below grade on the inside of a basement wall, 
a coating of Aquella properly applied may reduce leakage through 
cracks in the masonry if a sufficient number of coatings are applied 
to cover all openings not too wide to be bridged by the paint. Such 
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a coating would not prevent capillary penetration from the wall 
through the coating. A coating of Aquella on a basement wall may not 
control dampness on the wall. In a closed room, like a basement, the 
moisture penetrating a coating of Aquella, through permeable con- 
crete or other porous masonry walls by such capillarity, approaches 
the inner face of the coating and may be changed from a liquid state 
to water vapor by the air in the capillary cell, a process known as 
evaporation or diffusion. The air in the cell will then enter into the 
room of the basement and be taken up by the air of the basement. 
As this process continues, the ability of the air in the basement to 
take up moisture becomes diminished. The relative humidity of the 
air in the basement rises, and as the process continues, the ability of 
the air in the basement to take up the moisture from the walls may 
be less than the rate of flow of moisture through the walls, so that 
the moisture passing through the capillary pores will eventually reach 
the face of the wall in a liquid state making the walls damp with the 
possibility of droplets of water being visible on the walls. Long 
before the walls become damp, the relative humidity in the basement 
may be so high as to make living conditions uncomfortable and the 
basement may not be safely used for storage of materials which may 
be damaged by a high relative humidity. 

Par. 15. The respondent introduced testimony with reference to a 
purported test made somewhere in Queens and also with reference to 
an exhibit erected for display in one of the office buildings. The 
testimony with reference to these purported tests or exhibits was vague 
and indefinite and did not constitute scientific consideration of the 
matter. The towers involved were not so constructed as to simulate 
wall construction in a building. Careful consideration has been given 
to the testimony introduced with reference to these purported tests 
and it has been concluded that this testimony is of little or no evi- 
dentiary value and in no way tends to effectively counteract or con- 
tradict tests of respondents’ product made by the National Bureau of 
Standards. 

Par. 16. In its advertising the respondent Prima Products, Inc., 
has variously represented also that the product Aquella had been 
successfully used to control seepage in the Maginot Line and that said 
product had been used to waterproof the Maginot Line. In such ad- 
vertising the Maginot Line was described as fortifications built hun- 
dreds of feet under ground with walls 20 to 30 feet thick, under valleys ~ 
honeycombed with springs and water courses and in places built 
through marshes and swamps. There was no evidence introduced as 
to the use of the product Aquella on the Maginot Line, nor was any 
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direct evidence introduced as to the effectiveness or noneffectiveness of 
the product Aquella in controlling seepage on the Maginot Line. 
However, the expert witness from the National Bureau of Standards, 
C. C. Fishburn, was asked a hypothetical question embodying the 
‘description of the Maginot Line as set out in respondents’ advertising 
and he testified that the use of Aquella under the conditions described 
‘would not prevent the penetration of water through such a wall, pre- 
vent seepage by capillary action, or prevent condensation, and would 
not waterproof under those circumstances. To the extent thus noted, 
the Commission is of the opinion that the greater weight of the evi- 
dence establishes that the advertising representation here under con- 
sideration is false and misleading. 

_ Par. 17. In the course of the hearings in this proceeding the re- 
spondent Prima Products, Inc., contended that it participated in, and 
subscribed to, the Trade: Practice Rules of the Federal Trade Com- 
mission for the Masonry Waterproofing Industry promulgated August 
31, 1946. Respondent further contended that on or before October 
1, 1946, the effective date of said Trade Practice Rules, it destroyed 
and has not subsequently issued any advertising containing any of the 
representations referred to in the complaint in this proceeding and 
that the term “waterproof” has not since been used in conjunction 
with or descriptive of the product Aquella. In making this conten- 
tion the respondent has disregarded excerpts from testimonial letters 
appearing in its current advertising and has also disregarded Com- 
mission’s Exhibit No. 4 which is a circular which was stipulated, in 
the record, as having been used during the past two years and which 
_ was submitted to the Federal Trade Commission with respondent’s 
transmittal letter dated July 30, 1947, as a sample of current adver- 
tising. While there is some contradictory testimony on the part of 
one witness, the record as a whole sustains the facts as stipulated in 
the record. Furthermore, the respondent has vigorously contended 
that the representations charged in the complaint were proper and 
did not constitute false or deceptive advertising. 

Par. 18. The use by the respondent, Prima Products, Inc., a cor- 
poration, and respondents, Milton P. Schreyer, Charles §. Brody, 
Milton E. Schattman and Edward P. Schreyer, individually and as 
officers of said corporation, of the false, deceptive and misleading 
statements, representations and claims, as hereinbefore described, has 
had the capacity and tendency to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken be- 
lief that such statements, representations and claims are true and to 
induce them, because of such erroneous and mistaken belief, to purchase 
substantial quantities of respondents’ product. 
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The aforesaid acts and practices, as herein found, are all to the pre- 
judice and injury of the public and of competitors of respondent 
Prima Products, Inc., and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents Prima Products, Inc., a cor- 
poration, and Milton P. Schreyer, Charles S. Brody, Milton E. Schatt- 
man and Edward P. Schreyer, individually and as officers of said 
corporation, and their respective agents, representatives and em- 
ployees, directly or through any corporate or other device in connec- 
tion with the offering for sale, sale or distribution in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, of 
respondents’ product, now designated “Aquella,” or any other product 
of substantially similar composition or possessing substantially simi- 
lar properties under whatever names sold do forthwith cease and 
desist from: 

(1) Representing, directly or by implication, that respondents’ 
product, now designated “Aquella,” operates on an entirely new prin- 
ciple in the control of water seepage through porous masonry; 

(2) Representing, directly or by implication, that respondents’ 
products, now designated “Aquella,” will waterproof or prevent the 
penetration of water through the walls of underground fortifications 
such as those constructed on the Maginot Line; 

(8) Representing, directly or by implication, that the manner of 
application of respondents’ product, now designated “Aquella,” is as 
easy or simple as whitewashing or that the ease of application of said 
product in any way approaches the ease of application of white- 
washing}; 

(4) Representing, directly or by implication, that the application 
of respondents’ product, now designated “Aquella,” to porous mason- 
ry surfaces below grade will render such structures impermeable to 
or proof against the passage of water or moisture; and 

(5) Using the words “waterproof” or “watertight” or any other 
word or words of similar import or meaning to designate respondents’ 
product or to describe or refer, directly or by implication, to use 
thereof, when applied to below grade masonry surfaces or structures. 

It is further ordered, That the complaint be dismissed as to the 
respondents Aquella Products, Inc., a corporation, Ira A. Campbell, 
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L. J. Clarke, Leandro W. Tomarkin, and Zella F. Campbell, indi- 
vidually and as officers of Aquella Products, Inc. 

It is further ordered, That respondents, Prima Products, Inc., Mil- 
ton P. Schreyer, Charles S. Brody, Milton E. Schattman and Edward 
P. Schreyer, shall, within sixty (60) days after service of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which they have complied with the terms 
of this order. 

Commissioner Howrey not participating for the reason that oral 
argument was heard prior to his appointment to the Commission. 
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COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 6067. Oomplaint, Nov. 28, 1952—Decision, Jume 2, 1953 


Where a corporation and an officer thereof, engaged in the interstate sale and 
distribution of a device designated “Miracle Hearing Aid” designed for 
insertion in the external auditory canal; in advertising their said product 
in newspapers and other advertising literature and on letterheads— 

(@) Falsely represented that said device was a hearing aid and that by its use 
the hearing of deaf persons, or those with a partial or complete loss of hear- 
ing, would be benefited ; 

(6) Falsely represented that said device had been approved by physicians; and 

(c) Falsely represented that the initial cost thereof was the only expense to 
the purchaser as there was nothing to wear out or replace; 

(d@) Falsely represented through the use of the words “Hearing Aid” as a part 
of the corporate name and of the trade name, that the device would be of 
benefit to deaf persons with partial or complete loss of hearing; and 

(e) Failed to reveal facts material with respect to the consequences which might 
result from the use of the device under prescribed and usual conditions in 
that they failed to disclose that, used as directed, it might cause serious in- 
jury to the auditory canal or ear drum and might cause the extension of an 
infection should such be present; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that said represen- 
tations were true, and that the use of said device was free from danger, and 
because of such erroneous and mistaken belief to purchase respondents’ said 
device: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Before Mr. John Lewis, hearing examiner. 
Mr. A. S. Scott, Jr. for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Miracle Hearing 
Aid, Inc., a corporation, and Henry Pollack and Ruth Miller, indi- 
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vidually and as officers of said corporation, hereinafter referred to as 
respondents, have violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as eee 

Paracrarpy 1. The respondent, Miracle Hearing Aid, Inc., is a 
corporation chartered and doing business under ne laws ia the State 
of New Jersey, with its puinonoal place of business located at 587 Main 
Street, East Orange, New Jersey. The individual respondents, 
Henry Pollack and Ruth Miller, are, respectively, President and Sec- 
retary-Treasurer of corporate respondent with their address the same 
as that of the corporate respondent and, as such officers, control the 
acts, practices and policies of corporate respondent. 

Par, 2. Respondents are now, and for more than ten months last 
past have been, engaged in the business of advertising, selling and dis- 
tributing a device, as “device” is defined in the Federal Trade 
Commission Act, designated “Miracle Hearing Aid.” Said device 
consists of a small U-shaped wire with a coil at the base on which a 
small disc of thin rubber is attached. Said device is designed for 
insertion in the external auditory canal. 

Par. 3. Respondents cause said device, when sold, to be transported 
from their place of business in the State of New Jersey to the pur- 
chasers thereof located in various States of the United States other 
than the State of New Jersey and in the District of Columbia and at 
all times mentioned herein have maintained a course of trade in said 
device in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 4. In the course and conduct of their aforesaid business, Te; 
spondents have disseminated, and have caused and are now causing 
the dissemination of, SAP ETS concerning their said device by 
the United States mails and by various means in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, including, 
but not limited to, advertisements inserted in newspapers and other 

-advertising literature and on letterheads; and respondents have also 
disseminated and are now disseminating, and have caused and are now 
causing the dissemination of, advertisements concerning said device, 
by various means, for the purpose of inducing, and which were and 
are likely to induce, directly or indirectly, the purchase of said device 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act. Among and typical of the statements and representations 
contained in said advertisements, disseminated and caused to be dis- 
seminated, as hereinabove set forth, are the following: 
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SENSATIONAL, NEW MIRACLE HEARING AID THE NATURAL WAY 
TO BETTER HARING. 

So close to Natural Hearing . . . it’s a Miracle! 

You hear Naturally. 

Say, “GOODBYE” to DEAFNESS 

Does impaired hearing limit YOUR chances in business . . . harm your rela- 
tionships with your family and friends... spoil your enjoyment of life? 
NOW, you can hear BETTER, CLEARER without cords, batteries, buttons or 
ear molds. The remarkable new Miracle Hearing Aid is lightweight, tiny . . 
hardly visible in your ear! Based on the recognized sound-vibration principle 

. and approved by physicians. Your ONLY expense is the original cost— 
just $19.85 complete and ready to use! 

Remember . . . No Batteries! NO UPKEEP AFTER PURCHASE 

Par. 5. By use of the aforesaid statements and others similar there- 
to, not specifically set forth herein, respondents represented that their 
device is a hearing aid and by its use the hearing of deaf persons, that 
is, those persons with a partial or complete loss of hearing, willbe 
benefited ; that said device has been approved by physicians; and that 
the initial cost thereof is the only expense to the purchaser as there is 
nothing to wear out or replace. 

Through the use of the words “Hearing Aid” as a part of the name 
of corporate respondent and as part of the trade name for said device, 
respondents represented that their said device will be of benefit to deaf 
persons with partial or complete loss of hearing. 

Par. 6. The foregoing advertisements are misleading in material 
respects and constitute “false advertisements” as that term is defined 
in the Federal Trade Commission Act. In truth and in fact, deaf 
persons will not be benefited by use of said device. Physicians have 
not approved the use of this device. Parts of the device will wear out 
and must be replaced at the expense of the purchaser. 

The use by respondents of the words “Hearing Aid” as a part of the 
corporate respondent’s name and as part of the trade name is mislead- 
ing in material respects since the device will be of no benefit to deaf 
persons. 

Par. 7. Respondents’ advertisements, disseminated as aforesaid, 
constitute false advertisements for the further reason that they fail 
to reveal facts material with respect to the consequences which may 
result from the use of said device to which the advertisements relate, 
under the conditions prescribed in said advertisements and. under:such 
conditions as are customary and usual. In truth and in fact, the use 
of the device as directed may cause serious injury to the auditory canal 
or ear drum. There is a possibility of traumatizing the canal wall 
or puncturing the ear drum when inserting the device. There is the 
further possibility of causing the extension of an infection should 


MIRACLE HEARING AID, INC. ET AL. 1413 
1410 Decision 


this be present. Respondents do not disclose these material facts in 
their advertising. 

Par. 8. The use by the respondents of the foregoing false, mis- 
leading and deceptive statements and representations has had, and 
now has, the tendency and capacity to mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that said statements and representations were and are true and 
that the use of said device is free from danger and injury, and be- 
cause of such erroneous and mistaken belief to purchase respondents’ 
said device. 

Par. 9. The aforesaid acts and practices of respondents, as herein- 
above alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DEcISION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated June 2, 1958, the initial 
decision in the instant matter of hearing examiner John Lewis, as set 
out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 28, 1952, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, except the respondent Henry Pollack (as 
to whom service of the complaint was not made, said respondent hav- 
ing theretofore departed this life), charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said Act. The said respondents failed to file answer 
to the complaint and failed to appear at the time and place fixed for 
hearing. At said hearing before the above-named hearing examiner, 
theretofore duly designated by the Commission, the attorney in sup- 
port of the complaint moved that the hearing be closed without the 
taking of testimony and that the hearing examiner proceed, in due 
course, to find the facts to be as alleged in the complaint and issue 
an order to cease and desist in the form set forth in the “Notice” portion 
of said complaint. It appearing that the aforesaid “Notice” provided 
that the failure of respondents to file timely answer and to appear at 
the time and place fixed for hearing would be deemed to authorize the 
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Commission and the hearing examiner to find the facts to be as alleged 
in the complaint and to issue an order in the form therein set forth, 
the hearing examiner granted said. motion and the hearing was there- 
upon closed. Thereafter, the proceeding regularly came on for final 
consideration by the said hearing examiner upon the complaint and 
said motion of the attorney in support of the complaint; and said hear- 
ing examiner having duly considered the record herein, finds that this 
proceeding is in the interest of the public and, pursuant to Rules V 
and VIII of the Rules of Practice of the Commission, makes the fol- 
lowing findings as to the facts, conclusion drawn therefrom, and order. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent Miracle Hearing Aid, Inc., is a corpo- 
ration chartered and doing business under the laws of the State of 
New Jersey, with its principal place of business located at 587 Main 
Street, East Orange, New Jersey. Henry Pollack, now deceased, was 
the President of said corporation during his lifetime and the respond- 
ent Ruth Miller was and now is the Secretary-Treasurer of said cor- 
poration, the address of the individual respondent being the same as 
that of the corporate respondent. The individual respondent formu- 
lates, directs and controls the acts, practices, and policies of the cor- 
porate respondent. 

Par. 2. Respondents are now, and for more than ten months last 
past have been, engaged in the business of advertising, selling and 
distributing a device, as “device” is defined in the Federal Trade 
Commission Act, designated “Miracle Hearing Aid.” Said device 
consists of a small U-shaped wire with a coil at the base of which a 
smiall dise of. thin rubber is attached. Said device is designed for 
insertion in the external auditory canal. 

Par. 3. Respondents cause said device, when sold, to be transported 
from their place of business in the State of New Jersey to the pur- 
chasers thereof located in various States of the United States other 
than the State of New Jersey and in the District of Columbia and 
at all times mentioned herein have maintained a course of trade in 
said device in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 4. In the course and conduct of their aforesaid business, 
respondents have disseminated, and have caused and are now causing 
the dissemination of, advertisements concerning their said device by 
the United States mails and by various means in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, including, 
but not limited to, advertisements inserted in newspapers and other 
advertising literature and on letterheads; and respondents have also 
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disseminated and are now disseminating, and have caused and are 
now causing the dissemination of, advertisements concerning said 
device, by various means, for the purpose of inducing, and which 
were and aré likely to induce, directly or indirectly, the purchase of 
said device in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. Among and typical of the statements and 
representations contained in said advertisements, disseminated and 
caused to be disseminated, as hereinabove set forth, are the following: 

SENSATIONAL, NEW MIRACLE HEARING AID THE NATURAL WAY 
TO BETTER HEARING. 

So close to Natural Hearing . . . it’s a Miracle! 

You hear Naturally. 

Say, “GOODBYE” to DEAFNESS 

Does. impaired hearing limit YOUR chances in business . . . harm your rela- 
tionships with your*family and friends ... spoil your enjoyment of life? 
NOW, you can hear BETTHR, CLEARER without cords, batteries, buttons or 
ear molds. The remarkable new Miracle Hearing Aid is lightweight, tiny ... 
hardly visible in your ear! Based on the recognized sound-vibration prin- 
ciple . .. and approved by physicians. Your ONLY expense is the original 
cost—just $19.85 complete and ready to use! 

Remember . . . No Batteries! NO UPKEEP AFTER PURCHASE 

Par. 5. By use of the aforesaid statements and others similar there- 
to, not specifically set forth herein, respondents represented that their 
device is a hearing aid and by its use the hearing of deaf persons, that 
is, those persons with a partial or complete loss of hearing, will be 
benefited ; that said device has been approved by physicians; and that 
the initial cost thereof is the only expense to the purchaser as there is 
nothing to wear out or replace. 

Through the use of the words “Hearing Aid” as a part of the name 
of corporate respondent and-as:part of the-trade name for said de- 
vice, respondents represented that their said device will be of benefit 
to deaf persons with partial or complete loss of hearing. 

Par. 6. The foregoing advertisements are misleading in material 
respects and constitute “false advertisements” as that term is defined 
in the Federal Trade Commission Act. In truth and in fact, deaf per- 
sons will not be benefited by use of said device. Physicians have not 
approved the use of this device. Parts of the device will wear out and 
must be replaced at the expense of the purchaser. 

The use by respondents of the words “Hearing Aid” as a part of 
the corporate respondent’s name and as part of the trade name is mis- 
leading in material respects since the device will be of no benefit to 
deaf persons. 

Par. 7. Respondents’ advertisements, disseminated as aforesaid, 
constitute false advertisements for the further reason that they fail 
to reveal facts material with respect to the consequences which may 
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result from the use of said device to which the advertisements relate, 
under the conditions prescribed in said advertisements and under such 
conditions as are customary and usual. In truth and in fact, the use 
of the device as directed may cause serious injury to the auditory 
canal or ear drum. There is a possibility of traumatizing the canal 
wall or puncturing the ear drum when inserting the device. There 
is the further possibility of causing the extension of an infection 
should this be present. Respondents do not disclose these material 
facts in their advertising. 

Par. 8. The use by the respondents of the foregoing false, mislead- 
ing and deceptive statements and representations has had, and now 
has, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken be- 
lief that said statements and representations were and are true and 
that the use of said device is free from danger and injury, and be- 
cause of such erroneous and mistaken belief to purchase respondents’ 
said device. 

CONCLUSION 


The aforesaid acts and practices of respondents, as hereinabove 
found, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Miracle Hearing Aid, Inc., a 
corporation, and its officers, and respondent Ruth Miller, individually 
and as an officer of said corporation, and their respective representa- 
tives, agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution of 
their device now designated as Miracle Hearing Aid, or any other 
device of substantially similar construction or design or possessing 
substantially similar properties whether sold under the same name or 
any other name do forthwith cease and desist from, directly or 
indirectly : 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That the use of said device enables persons with complete loss 
of hearing to hear; that its use improves the hearing of persons with 
impaired hearing; or that it is of any value as a hearing aid. 

(6) That physicians have approved this device. 
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(c) That the initial cost of said device is the only cost to ‘the 
purchaser. 

2. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement fails to reveal that the use of said device may pean in 
serious injury to the auditory canal and ear drum. 

3. Disseminating or causing to be disseminated any advertisement, 
by any means, for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of said device in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any representations prohibited in paragraph 1 
of this order or which fails to comply with the affirmative require- 
ments set forth in paragraph 2 of this order. 

It as further ordered, That the respondent, Miracle Hearing Aid, 
Inc., a corporation, and its officers, and respondent Ruth Miller, indi- 
vidually and as an officer of said corporation, and their respective 
representatives, agents and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
or distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of their device now designated as Miracle 
Hearing Aid, or any other device of substantially similar construc- 
tion or design or possessing substantially similar properties whether 
sold under the same name or any other name do forthwith cease and 
desist from directly or indirectly : 

Using the words “Hearing Aid” or any other word or words of 
similar import or meaning as a part of their corporate or trade name. 

It is further ordered, That the complaint be, and it hereby is, 
dismissed as to respondent Henry Pollack, deceased. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents Miracle Hearing Aid, Inc., a 
corporation, and Ruth Miller, individually and as an officer of said 
corporation, shall, within sixty (60) days after service upon them of 
this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which they have complied with the 
order to cease and desist [as required by said declaratory decision and 
order of June 2, 1953]. 
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In THE MATTER OF 


RUDOLPH R. SIEBERT, TRADING AS RUDOLPH R. 
SIEBERT COMPANY AND AS R. R. SIEBERT COMPANY 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 6085. Complaint, Mar.. 18, 1953—Decision, June 6, 1953 


Where an individual engaged in the manufacture and interstate sale and distri- 
bution of a liquid silver polish designated “Pernet’”, which, containing about 
80% carbon tetrachloride, bore no warning as to the dangers attendant upon 
its use, and was guaranteed in advertising as containing no “abrasives, 
cyanide or other harmful materials used in some silver polishes”, with 
‘nothing injurious or harmful’, and as not harming the skin— 

Represented directly and by implication that said product contained no injurious 
or harmful ingredients and was safe under all conditions of use as a silver 
polish, through aforesaid statements and failure to place a warning on the 
label thereof; when, in fact, by virtue of its tetrachloride content, it was a 
poison, the fumes of which, inhaled, might cause serious iHmess ‘or even 
death, in a closed room, in absence of adequate ventilation, and might cause 
injury to the skin when contact therewith was frequent or prolonged; 

With effect of deceiving a substantial portion of the purchasing public into the 
erroneous belief that said product was safe under all conditions of use, 
and inducing purchase and use of substantial quantities thereof under 
potentially dangerous conditions, and with capacity and tendency so to do; 
and with result of placing in the hands of retailers and others a means 
whereby prospective purchasers and users might be deceived and misled: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Before Mr. John Lewis, hearing examiner. 
Mr. Harold A. Kennedy for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Rudolph R. Siebert, 
an individual hereinafter referred to as respondent, has violated the 
provisions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
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hereby: issues its complaint stating its charges in that respect as 
follows: . 

ParacrarH 1. Respondent Rudolph R. Siebert is an individual 
trading as Rudolph R. Siebert Company and as R. R. Siebert Com- 
pany with its principal place of business located at 183 St. Paul Street, 
Rochester, New York. 

Par. 2. Respondent is now, and has been for several years last past, 
engaged in the manufacture, sale and distribution of a liquid silver 
polish designated as “Pernet” which contains approximately thirty 
percent carbon tetrachloride. 

The instructions for use appearing on the label of said product 
are as follows: 

Shake before Using 

Saturate a small piece of cheese cloth with polish and rub surface lightly. 
When dry polish lightly with soft flannel cloth. For chaised or filagree work 
use soft brush. 

Respondent causes his said product, when sold, to be transported 
from his place of business in the State of New York to purchasers 
located in various other States of the United States and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein, has maintained a course of trade in said product in commerce, 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business and for 
the purpose of inducing the purchase of his silver polish, respondent 
has been and is now distributing an advertising circular to retailers 
and consumers containing the following false, deceptive and 
misleading statements: 

We guarantee that it does not contain any abrasives, cyanide or other harm- 
ful materials used in some silver polishes. 

There is nothing injurious or harmful in Pernet. Does not harm the skin. 

Par. 4. Through the use of said statements and through failure to 
place a warning on the label of said product of the dangers attendant 
upon its use, respondent has represented and is now representing 
directly and by implication that said product contains no injurious or. 
harmful ingredients and is safe under all conditions of use as a silver 
polish. 

Par. 5. The aforesaid representations are false, deceptive, and mis- 
leading. In truth and in fact, respondent’s said product, because of 
its carbon tetrachloride content, is a poison, and inhaling its fumes 
may cause serious illness or even death, when the product is used in 
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a closed room or in any place without adequate ventilation. When 
contact with said preparation is frequent or prolonged, it may cause 
injury to the skin. 

Par. 6. The use by the respondent of the foregoing false, icuelea 
and misleading statements and his failure to adequately warn the pur- 
chasing public of the dangers attendant upon the use of his product 
has had and now has the capacity and tendency to and does deceive 
and mislead a substantial portion of the purchasing public into the 
erroneous and mistaken belief that said product is safe under all con- 
ditions of use, and into the purchase and use, under potentially 
dangerous conditions, of substantial quantities of said product. 

Respondent further has by his said acts placed in the hands of re- — 
tailers and others a means and instrumentality whereby prospective 
purchasers and users may be deceived and misled as aforesaid. 

Par. 7. The aforesaid practices of respondent, as herein alleged, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated June 6, 1953, the initial 
decision in the instant matter of hearing examiner John Lewis, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 18, 1953, issued and subse- 
quently served its complaint in this proceeding upon the respondent 
named in the caption hereof, charging him with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said Act. After the service of said complaint upon said respondent 
a stipulation as to the facts was entered into and signed by respondent 
and by Harold A. Kennedy, counsel supporting the complaint, for 
the Federal Trade Commission, said stipulation being approved by 
William M. King, Chief, Division of Litigation, whereby it was stipu- 
lated and agreed that, subject to approval of the hearing examiner, a 
statement of facts therein set forth may be made a part of the record ~ 
and taken as the facts in this proceeding and in lieu of evidence in 
support of the charges stated in the complaint, or in opposition thereto, 
and that the hearing examiner may proceed upon said statement of 
facts to make his Initial Decision stating his findings as to the facts, 
including inferences which he may draw from the said stipulation of 
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facts, and his conclusion based thereon, and enter his order disposing 
of the proceeding, without the filing.of proposed findings and conclu- 
sions or the presentation of oral argument. Said stipulation expressly 
provides that the Commission may, if the proceeding comes before it 
upon appeal from the Initial Decision of the hearing examiner or by 
review upon the Commission’s own motion, set aside the stipulation 
and remand the case to the hearmg examiner for further proceedings 
upon the complaint. Thereafter, this proceeding regularly came on 
for final consideration by the above-named hearing examiner, thereto- 
fore duly designated by the Commission, upon the complaint, and the 
aforesaid stipulation as to the facts, said stipulation having been ap- 
proved and made part of the record by the hearing examiner, who, 
after duly considering the record herein, finds that this proceeding is in 
the interest of the public and makes the following findings as to the 
facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Rudolph R. Siebert is an individual 
trading as Rudolph R. Siebert Company and as R. R. Siebert Com- 
pany with his principal place of business located at 183 St. Paul Street, 

Rochester, New York. 

Par. 2. Respondent is now, and has been for several years last past, 
engaged in the manufacture, sale and distribution of a liquid silver 
polish designated as “Pernet” which contains approximately thirty 
percent carbon tetrachloride. 

The instructions for use appearing on the label of said product are 
as follows: 

Shake before Using. 

Saturate a small piece of cheese cloth with polish and rub surface lightly. 
When dry polish lightly with soft flannel cloth. For chaised or filagree work 
use soft brush. 

Respondent causes his said product, when sold, to be transported 
from his place of business in the State of New York to purchasers lo- 
cated in various other States of the United States and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein, has maintained a course of trade in said product in commerce, 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business and for 
the purpose of inducing the purchase of his silver polish, respondent, 
up to August 1, 1952, distributed an advertising circular to retailers 
and consumers containing the following statements: 

260133—55—93 
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We guarantee that it does not contain any abrasives, cyanide or other harm- 
ful materials used in some silver polishes. 

There is nothing injurious or harmful in Pernet. Does not harm the skin. 

Par. 4. Through the use of said statements respondent has repre- 
sented, and through the failure to place a warning on the label of 
said product of the dangers attendant upon its use, respondent has 
represented and is now representing, directly and by implication, that 
said product contains no injurious or harmful ingredients and is safe 
under all conditions of use as a silver polish. 

Par. 5. The aforesaid representations are false, deceptive, and mis- 
leading. In truth and in fact, respondent’s said product, because of 
its carbon tetrachloride content, is a poison, and inhaling its fumes 
may cause serious illness or even death, when the product is used in a 
closed room or in any place without adequate ventilation. When con- 
tact with said preparation is frequent or prolonged, it may cause in- 
jury to the skin. 

Par. 6. The use by the respondent of the foregoing false, decep- 
tive, and misleading statements and his failure to adequately warn 
the purchasing public of the dangers attendant upon the use of his 
product has had and now has the capacity and tendency to and does 
deceive and mislead a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said product is safe under 
all conditions of use, and into the purchase and use, under potentially 
dangerous conditions, of substantial quantities of said product. 

Respondent further has by his said acts placed in the hands of 
retailers and others a means and instrumentality whereby prospective 
purchasers and users may be deceived and misled as aforesaid. 


CONCLUSION 


The acts and practices of respondent, as hereinabove found, are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It 1s ordered, That respondent Rudolph R. Siebert, an individual 
trading as Rudolph R. Siebert Company and as R. R. Siebert Com- 
pany, or under any other name or names, his representatives, agents, 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale, or distribution of Pernet 
silver polish, or any other product of substantially similar composi- 
tion, whether sold under the same name or under any other name, 
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in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 
- (1) Representing directly or by implication that said product con- 

tains nothing injurious or harmful or that it will not harm the skin; 

(2) Failing to disclose on the label of said preparation: 

(a) that it should not be taken internally, 

(0) that its fumes or vapors are harmful and that said product 
should only be used with adequate ventilation, and 

(c) that when contact with said preparation is frequent or pro- 
longed it may cause injury to the skin. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon him of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which he has complied with the order to cease and desist [as required 
by said declaratory decision and order of June 6, 1953]. 
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In THE Matter oF 


CARTER PRODUCTS, INC., AND SMALL & SEIFFER, INC. 
Docket 4960. Order, June 8, 1953 


Order further modifying prior order of Commission, as theretofore modified on 
May 24, 1951, 47 F. T. C. 1348, in accordance with the opinion and decision 
of the Court of Appeals for the Seventh Circuit on February 2, 1951, in 
Carter Products, Inc. et al. v. Federal Trade Commission, 186 F. (2d) 821, 
and the court’s final decree in said matter (which modified and affirmed, as 
modified, the Commission’s said cease and desist order to Carter Products, 
Ine. et al., July 14, 1949, 46 F. T. C. 64) ; 


So as to permit respondents to represent through the modification of Paragraph 
1. (e) of said prior cease and desist order, that respondents’ preparation 
“Arrid” is safe for use on normal skin, as in said order below set out. 


Before Mr. Fverett F. Haycraft, hearing examiner. 
Myr. R.P. Bellinger for the Commission. 
Breed, Abbott & Morgan, of New York City, for respondents. 


ORDER (1) GRANTING RESPONDENTS’ PETITION TO MODIFY ORDER TO CEASE 
AND DESIST AND (2) MODIFYING SUCH ORDER 


This matter came on to be considered by the Commission upon the 
petition of respondents for further modification of Paragraph 1 (e) 
of the modified order to cease and desist issued herein by the Commis- 
sion on May 24,1951. This portion of the order requires respondents 
to cease and desist from disseminating in commerce, or disseminating 
by any means for the purpose of inducing or which is likely to induce 
the purchase in commerce of the cosmetic product “Arrid,” any ad- 
vertisement which represents : 

“That said preparation is safe or harmless to use without disclosing 
that it may cause irritation of sensitive skin.” 

Respondents ask that this provision be so modified as to permit them 
to represent that the product is safe for use on normal skins. 

Counsel supporting the complaint does not object to the granting 
of the petition to the extent of modifying the said provision to read: 

“That said preparation is safe and harmless, unless limited to nor- 
mal skin.” 

The Commission having considered the matter, and being of the 
opinion that modification of the said order in the manner requested 
by respondents is consonant with its action in other cases involving 
competitive preparations: 
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It is ordered, That respondents’ petition be, and the same hereby is, 
granted; and 

It is fursher ordered, That Paragraph 1 (e) of the modified ee 
to cease and desist issued by the Commission herein on May 24, 1951, 
be, and the same hereby is, further modified to read as follows: 

“That said preparation is safe and harmless, unless such represen- 
tation is limited to safety and harmlessness for normal skins.” 


Norr.—Said modified order of May 24, 1951, 47 F. T. C. 1848, read 
as follows: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondents, testimony and other evidence in support of the complaint 
and in opposition thereto, taken before a trial examiner of the Com- 
mission theretofore duly designated by it, the recommended decision 
of the trial examiner and exceptions filed thereto, briefs filed in sup- 
port of the complaint and in opposition thereto, and oral argument 
of counsel; and the Commission, having made its findings as to the 
facts and its conclusion that the respondents have violated the pro- 
visions of the Federal Trade Commission Act and issued its order to 
cease and desist on July 14, 1949; and 

Respondents having filed in the United States Court of Appeals 
for the Seventh Circuit their petition to review and set aside the order 
to cease and desist issued herein, and that Court having heard the 
matter on briefs and oral argument, fully considered the matter, and, 
on February 20, 1951, entered its final decree modifying and affirming, 
as modified, the aforesaid order to cease and desist pursuant to its 
opinion announced on February 2, 1951: 

Now therefore it is hereby ordered, That respondents, Carter 
Products, Inc., a corporation, and Small & Seiffer, Inc., a corporation, 
and their respective agents, representatives and employees, directly 
or through any corporate or other device in connection with the offer- 
ing for sale, sale or distribution of a cosmetic preparation designated 
“Arrid,” or any other product of substantially similar composition 
or possessing substantially similar properties, whether sold under 
the same name or under any other name, do forthwith cease and desist 
from: 

1. Disseminating or causing to be disseminated, ae means of ue 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference: 
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(a) That the application of said preparation stops underarm per- 
spiration; provided, however, that nothing herein shall prevent the 
respondents from representing that the use of Arrid will prevent the 
appearance of perspiration when used as directed, namely, “daily” or 
“as frequently as you find necessary.” ; 

(6) That said preparation will keep the armpits dry or odorless, 
provided that nothing herein shall prevent respondents from repre- 
senting that the use of Arrid will keep the armpits dry or odorless 
when used as directed, namely, “daily” or “as frequently as you find 
necessary.” 

(c) That the use of said preparation immediately after shaving will 
not irritate the skin. 

(d) That said preparation will prevent the accumulation of odor- 
creating secretions or excretions in the armpits, provided that nothing 
herein shall prevent respondents from representing that the use of 
Arrid will prevent the accumulation of odor-creating body secretions 
or excretions in the armpits when used as directed, namely, “daily” or 
“as frequently as you find necessary.” 

(e) That said preparation is safe or harmless to use, without dis- 
closing that it may cause irritation of sensitive skin. 

2. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly or in- 
directly, the purchase of said preparation in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which contains any of the representations prohibited in Paragraph 1 
hereof. 

It is further ordered, That the respondents shall, within ninety (90) 
days after the entry of the aforesaid decree by the United States Court 
of Appeals for the Seventh Circuit, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In tHE Marrer or 


SAYLES FINISHING PLANTS, INC. SPECIAL FABRICS, 
INC, ET.AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5878. Complaint, May 3, 1951—Decision, June 10, 1953 


Where four corporate manufacturers of starch-filled or pyroxylin-impregnated 
book cloth, and sales subsidiary of one, constituting a substantial propor- 
tion of the interstate sellers of said product, and sellers of a major part of 
all the book cloth sold to dealers and consumers in the United States— 

Engaged in practices, discussions, common understandings, and courses of ac- 
tion relative to the establishment of prices, terms, and conditions of sale 
in interstate commerce of such product; and in pursuance of such practices, 
ete. ; as the case might be— 

(1) Discussed with others of their number, changes in prices for book cloth, 
including discounts and terms and conditions of sale under which they 
offered to and did sell the cloth; 

(2) Changed their method of pricing so as to eliminate quantity discounts and 
adopted in lieu thereof a uniform quantity to which list prices would be 
applied, with uniform premium charges for lesser quantities: 

(3) Adopted uniform premium charges for specified services in connection with 
the manufacture of book cloth, e. g., embossing ; 

(4) Changed their freight allowance policy so as to eliminate free delivery 
points and adopted in lieu thereof the policy of allowing full freight to all 
customers located east of the Mississippi River and purchasing roll lots or 
more, and selling f. o. b. St. Louis, Missouri, to customers located west of 
said Mississippi River and purchasing like quantities; and 

(5) Increased their prices from time to time: 

Held, That such acts and practices, under the circumstances set forth, tended 
to lessen competition, were oppressive to the public interest and unfair 
within the intent and meaning of the Federal Trade Commission Act, and, 
if not checked, would unduly suppress competition; and that said interest 
and the provisions of the Act required the restraining of said respondents 
involved by appropriate order to cease and desist. 


Before Mr. Webster Ballinger, hearing examiner. 
Mr. Lynn C. Paulson and Mr. Joseph J. Gercke for the Commis- 


sion. 

Mr. Raymond 8. Smethurst, of Washington, D. C., and H'dwards 
& Angell, of Providence, R. I., for Sayles Finishing Corp. and Spe- 
cial Fabrics, Inc. 
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Mr. William A. Graham, of Providence, R. I., for Winterbottom 
Book Cloth Co., Ltd. and Interlaken Mills. 

Sullivan & Worcester, of Boston, Mass., for Holliston Mills, Inc. 

Davis, Polk, Wardwell, Sunderland & Kiendl, of New York City, 
for Joseph Bancroft and Sons Co., Albert D. Smith and Co. and 
Banco, Inc. 

Bond, Schoeneck & King, of Syracuse, N. Y., for Albert D. Smith 
and Co. and The Columbia Mills, Inc. 

McBride & Baker, of Chicago, Ill., for Joanna-Western Mills Co. 

Covington & Burling, of Washington, D. C., for E. I. duPont de 
Nemours and Co., Inc. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the parties named in 
the caption hereof and more particularly described and referred to 
hereinafter as respondents, have violated the provisions of Section 5 
of the Federal Trade Commission Act (52 Stat. 111; 15 U.S. C. A. 
Sec. 45), and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges as follows: 

Paracrary 1. Respondent Sayles Finishing Corporation is a cor- 
poration duly organized and existing under and by virtue of the laws 
of Rhode Island and has its main office and principal place of busi- 
ness at Saylesville, Rhode Island. Respondent Special Fabrics, Inc., 
« wholly-owned subsidiary of the aforesaid Sayles Finishing Corpora- 
tion, is also a corporation duly organized under and by virtue of the 
laws of Rhode Island and likewise has its main office and principal 
place of business in Saylesville, Rhode Island. 

Respondent Winterbottom Book Cloth Company, Ltd., is a cor- 
poration duly organized and existing under and by virtue of the laws 
of the United Kingdom and has its main office and principal place of 
business at 12 Newton Street, Manchester 1, England. Respondent 
Interlaken Mills, a wholly-owned subsidiary of the aforesaid Winter- 
bottom Book Cloth Company, Ltd., is a corporation duly organized 
and existing under and by virtue of the laws of Rhode Island and has 
its main office and principal place of business in Fiskeville, Rhode 
Island. 

Respondent Holliston Mills, Inc., is a corporation duly organized 
and existing under and by virtue of the laws of Massachusetts and 
has its main office and principal place of business at Lenox Street, 
Norwood, Massachusetts. 
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Respondent Joseph Bancroft and Sons Company is a corporation 
duly organized and existing under and by virtue of the laws of Dela- 
ware and has its main office and principal place of business at “Rock- 
ford,” Wilmington, Delaware. Respondent Albert B. Smith and 
Company, a wholly-owned subsidiary of the aforesaid Joseph 
Bancroft and Sons Company, is a corporation duly organized and 
existing under and by virtue of the laws of New York and has its 
main office and principal place of business at 40 Worth Street, New 
York, New York. Respondent Banco, Inc., likewise a wholly-owned 
subsidiary of the aforesaid Joseph Bancroft and Sons Company, is a 
corporation duly organized and existing under and by virtue of the 
laws of New York and has its main office and principal place of 
business at 40 Worth Street, New York, New York. 

Respondent The Columbia Mills, Inc., is a corporation duly organ- 
ized and existing under and by virtue af the laws of New York and 
has its main office and principal place of business at 428 South Warren 
Street, Syracuse, New York. 

Respondent Joanna-Western Mills Company is a corporation duly 
organized and existing under and by virtue of the laws of Illinois 
and has its main office and principal place of business at South 
Jefferson and West Cermak Streets, Chicago, Illinois. 

Respondent E. I. du Pont de Nemours and Company, Inc., is a cor- 
poration duly organized and existing under and by virtue of the laws 
of Delaware and has its main office and principal place of business at 
1007 Market Street, Wilmington, Delaware. 

In addition to the respondents named above, Brookfield Mills, Inc., 
a corporation duly organized in 1946 and existing under and by virtue 
of the laws of Massachusetts and having its main office and place of 
business in Kast Brookfield, Massachusetts, is named herein as co- 
conspirator and as having participated in and been a party to the 
matters, transactions, practices and methods of competition herein- 
after detailed and charged. Said Brookfield Mills, Inc., has not been 
made a respondent herein because complete ownership and control of 
said corporation was acquired in 1948 by respondent Holliston Mills, 
Inc., and therefore no longer functions as a competitive entity in the 
industry with which this complaint is concerned. 

Par. 2. Respondents, either directly or through their wholly-owned 
subsidiaries named also as respondents herein, manufacture and sell 
book cloth for use by book manufacturers or binderies in the process 
of binding books. Book cloth is classified as starch-filled or pyroxylin- 
impregnated, according to the materials used in the processing of the 
cotton cloth from which said book cloth is manufactured. 
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Par. 3. Each of the respondents herein has been and is now en- 
gaged in interstate commerce in the sale and distribution of book 
cloth to purchasers who deal in or consume book cloth, and said pur- 
chasers are located throughout the United States. Pursuant to such 
sales and in the regular course of their business, respondents have 
shipped and do ship such products to their said customers at their 
respective places of business located at various points in the United 
States or in the District of Columbia other than in the States of the 
origin of such shipments. 

Respondents now constitute, and throughout the periods of time 
hereinafter mentioned have constituted, substantially all of the sellers 
of book cloth and have been the sellers of substantially all the book 
cloth sold to dealers and consumers, and as such respondents have had 
and now have the power and capacity to dominate and manipulate 
the markets supplied by them and thus frustrate, destroy, suppress, 
lessen and eliminate competition in the industry. 

Par. 4. Historical Background. Respondents organized the Insti- 
tute of Book Cloth and Impregnated Fabrics Manufacturers in June, 
1933, and at that time entered into and thereafter carried out a 
planned common course of action, agreement, combination and con- 
spiracy to suppress, restrain and eliminate competition in the sale 
of starch-filled and pyroxylin-impregnated book cloth. Pursuant 
to said course of action, agreement, combination and conspiracy and 
in furtherance of it respondents did the acts and things described 
below. From time to time members of the industry, other than those 
herein named as respondents, became parties to and cooperated in 
carrying out said course of action, agreement, combination and con- 
spiracy. Each of the respondents ‘Hureinsbowe named was a member 
of the aforesaid Institute and cooperated with the members thereof 
in the acts, practices and methods determined, agreed upon and main- 
tained by the members of said Institute. 

Using the Institute as a central medium, these respondents and 
others agreed with one another to fix and maintain, and did fix and 
maintain prices, terms and conditions of sale for book cloth. 

They agreed upon and maintained agreement concerning cash dis- 
counts and credit terms, uniform discounts off list prices for speci- 
fied quantity purchases, and uniform premiums to be charged in addi- 
tion to list prices for specified quantity purchasers. 

They fixed and maintained minimum and maximum standards for 
classifications in accordance with which book cloth is priced and sold. 

They exchanged price lists and schedules in advance of publication 
thereof to the trade. 
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They induced adherence to announced prices by threats, coercion 
and persuasion. 

By joint action through the aforesaid Institute they fixed and main- 
tained uniform freight allowances and designated free delivery points 
for the purpose and with the effect of depriving customers of the 
benefits of competition to be derived from geographical locations. 

They entered into and carried out agreements not to sell book cloth 
classified as seconds, remnants or job lots in excess of five percent of 
the yardage manufactured each month. 

The aforesaid Institute was dissolved in 1941. Following the dis- 
solution of the aforesaid Institute, respondents have engaged in and 
continued the unfair methods of competition set forth in Paragraph 
5 below. 

Par. 5. Offenses Charged. Respondents have for some time past 
and are now engaging in the use of unfair methods of competition 
in that they are discussing, composing, establishing and maintain- 
ing prices for book cloth through a planned common course of action, 
agreement, combination and conspiracy. More particularly, in pur- 
suance of the present aforesaid course of action, agreement, combina- 
tion and conspiracy: 

1. Each of the respondents oud to discuss, and does discuss, with 
other respondents any proposed change in prices for book cloth, in- 
cluding discounts and the terms and erm one of sale under mee 
said respondent offers to sell or does sell book cloth. 

2. Each of said respondents agreed with other respondents to 
change, and did change its method of pricing so as to eliminate quan- 
tity discounts and adopt in lieu thereof a uniform base quantity to 
which list prices would be applied, with uniform premium charge for 
lesser quantities. 

3. Each of said respondents agreed with other respondents to adopt, 
and did adopt, uniform premium charges for specified services in 
connection with the manufacture of book cloth, e. g., embossing. 

4, Each of the respondents agreed to change, and did change, its 
freight allowance policy so as to eliminate free delivery points and 
adopt in lieu thereof the policy of allowing full freight to all cus- 
tomers located east of the Mississippi River and purchasing roll lots 
or more, and selling f. o. b. St. Louis, Missouri, to customers located 
west of said Mississippi River and purchasing like quantities. 

5. Each of the respondents agreed with other respondents to in- 
crease its prices, and pursuant thereto did increase its prices, from 
time to time. 

Par. 6. Each of said respondents acted in concert and in coopera- 
tion with one or more of the other respondents in doing and perform- 
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ing the acts and things hereinabove alleged in furtherance of the 
aforesaid understandings, agreements, combinations and conspiracies. 

Par. 7. The understandings, agreements, combinations and con- 
spiracies hereinabove described and the acts and things done there- 
under and pursuant thereto, as hereinabove alleged, have had and do 
have the effect of unreasonably and unduly restricting and restrain- 
ing trade and commerce in book cloth between and among the several 
States of the United States and in the District of Columbia; of sub- 
stantially enhancing prices to the purchasers of book cloth and main- 
taining prices at artificial levels and depriving the public of the 
benefits that otherwise would flow from competition among and be- 
tween the respondents; of eliminating competition between the re- 
spondents and having the tendency and capacity to create a monop- 
oly in the sale of book cloth in said commerce; of promoting dis- 
crimination against some buyers and users of respondents’ products; 
of having a dangerous tendency to hinder, frustrate, suppress and 
prevent competition in book cloth in trade and commerce between 
and among the several States of the United States and in the District 
of Columbia; and the aforesaid acts, practices, methods and policies 
constitute unfair methods of competition and unfair practices in com- 
merce, within the meaning of Section 5 of the Federal Trade Com- 
mission Act, as amended. 


Decision, Finpines As To THE Facts, ConcLUSION, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 38, 1951, issued and sub- 
sequently served upon the respondents hereinafter described its com- 
plaint in this proceeding, charging said respondents with the use of 
unfair methods of competition in commerce in violation of section 5 of 
said Act. All of said respondents (except Winterbottom Book Cloth 
Company, Ltd., which appeared specially) filed appearances and an- 
swers in this matter; testimony was taken and evidence in support of 
the complaint was introduced by counsel supporting the complaint; 
and thereafter such counsel rested the case on behalf of the Commis- 
sion. Thereafter, this matter having come on to be heard by the Com- 
mission upon a proposal for settlement dated March 18, 1953, submitted 
by all of the respondents except those as to whom the complaint is 
hereby dismissed, said proposal for settlement having been accepted 
and recommended by counsel in support of the complaint, the Direc- 
tor of the Bureau of Antimonopoly, the Chief of the Division of In- 
vestigation and Litigation, and the Hearing Examiner, and the Com- 
mission having duly considered said proposal for settlement and be- 
ing of the opinion that said proposal for settlement provides for dis- 
position of this proceeding in the public interest, accepts the same 
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and makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


ParacrarPH 1. The States of incorporation and location of the main 
offices and principal places of business of the following named cor- 
porate respondents are, respectively, as follows: 


r : State of incorpo- Main office and principal 
Name of corporation ration place of business 

Special Fabrics, Inc__.___--- Rhode Island_--__- Saylesville, R. I. 

Interlaken Mills*+_-:___-_-. Rhode Island -_ ---- Fiskeville, R. I. 

Holliston Mills, Inc__------- Massachusetts_..-| Lenox Street, Norwood, 
Mass. 

Joseph Bancroft & Sons Co_-| Delaware__------- “Rockford,” Wilmington, 
Del. 

Albert D. Smith & Company, | New York___----- 40 Worth Street, New York, 

Ine. N. ¥. 


The Brookfield Mills, Inc., named in the complaint in this case, but 
not as a respondent, is a corporation organized in 1946 and existing 
under and by virtue of the laws of Massachusetts and has its main 
office and principal place of business in East Brookfield, Massachusetts. 
Complete control of said Brookfield Mills, Inc., was acquired by re- 
spondent, Holliston Mills, Inc., in 1948. 

The evidence of record does not establish participation by the follow- 
ing named companies, named as respondents in the complaint, in the 
practices hereinafter found. Therefore, they are not hereinafter in- 
cluded in the term “respondents.” 


: f incorpo- i inci 
Name of corporation | Stele of inconpo- | Main office and principal 
Sayles Finishing Plants, Inc_| Rhode Island_-_--- Saylesville, R. I. 
The Winterbottom Book | England___.-_---- 12 Newton Street, Man-. 
Cloth Company, Ltd. chester 1, England. 
Bancosines:: an Uae? Sane New Morki-2 24-62 40 Worth Street, New York,. 
IN, We 
Joanna Western Mills Com- | Delaware-_-_------ So. Jefferson and West Cer- 
pany. mak Streets, Chicago, Illi-- 
nois. 
E. I. duPont de Nemours & | Delaware___------ 1007 Market Street, Wil- 
Co., Inc. mington, Delaware. 
The Columbia Mills, Inc._...| New York__-_---- 428 So. Warren St., Syra- 
cuse,’ New York. 
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Par. 2. Respondents Special Fabrics, Inc., Interlaken Mills, and 
Holliston Mills, Inc., manufacture and sell book cloth. The respond- 
ent, Joseph Bancroft & Sons Co., manufactures book cloth, and its sub- 
sidiary, the respondent, Albert D. Smith & Company, Inc., sells book 
cloth. Book cloth is classified as starch filled or pyroxylin impreg- 
nated, according to the materials used in the processing of the cotton 
cloth from which said book cloth is manufactured. 

Par. 3. Each of the respondents is engaged in interstate commerce 
in the sale or distribution of book cloth to purchasers who deal in or 
consume book cloth and said purchasers are located throughout the 
United States, and pursuant to such sales and in the regular course of 
their business the respondents, with the exceptions above stated, have 
shipped and do ship such products to the respective places of business 
of their customers located at various points in the United States or in 
the District of Columbia other than in the State of origin of such ship- 
ments. 

The respondents now constitute and since June, 1933, have consti- 
tuted a substantial proportion of the sellers of book cloth in the United 
States, and have been the sellers of a major part of all the book cloth 
sold to dealers and consumers in the United States. 

Par. 4. Respondents made subject to the annexed order to cease and 
desist, up to about May, 1950, engaged between and among themselves 
in practices, discussions and common understandings and courses of 
action with relation to the establishment of prices, terms and condi- 
tions of sale of book cloth in interstate commerce, although not all such 
respondents engaged in all such practices, discussions and common 
understandings and courses of action. In pursuance of the above: 

1. Some of the respondents discussed with other respondents 
changes in prices for book cloth, including discounts and the terms and 
conditions of sale under which said respondents offer to sell or do sell 
book cloth. | 

2. Some of said respondents changed their method of pricing so as 
to eliminate quantity discounts and adopted in lieu thereof a uniform 
base quantity to which list prices would be applied, with uniform pre- 
mium charges for lesser quantities. 

8. Some of said respondents adopted uniform premium charges for 
specified services in connection with the manufacture of book cloth, 
¢. g., embossing. 

4. Some of the respondents changed their freight allowance policy 
so as to eliminate free delivery points and adopted in lieu thereof the 
policy of allowing full freight to all customers located east of the 
Mississippi River and purchasing roll lots or more, and selling f. o. b. 


| 
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St. Louis, Missouri, to customers located west of said Mississippi River 
and purchasing like quantities. 

5. Some of the respondents increased their prices from time to time. 

Par. 5. The acts and practices hereinbefore described and found, 
taken together and under the circumstances stated, have tended to 
lessen competition, are oppressive to the public interest and unfair 
within the intent and meaning of the Federal Trade Commission Act. 

Par. 6. For the reasons hereinabove stated, dismissal of the com- 
plaint as to Sayles Finishing Plants, Inc., The Winterbottom Book 
Cloth Company, Ltd., Banco, Inc., Joanna Western Mills Company, 
K. I. du Pont de Nemours & Co., Inc., and The Columbia Mills, Inc., 
is warranted. 

CONCLUSION 


The acts and practices hereinbefore described and found, if not 
checked, would unduly suppress competition. Therefore, the public 
interest and the provisions of the Federal Trade Commission Act re- 
quire that the respondents should be restrained as provided in the 
following order. 

ORDER TO CEASE AND DESIST 


I. Jt is ordered, That respondents, Special Fabrics, Inc., a corpora- 
tion, Interlaken Mills, a corporation, Holliston Mills, Inc., a corpora- 
tion, Joseph Bancroft & Sons Co., a corporation, and Albert D. 
Smith & Co., Inc., a corporation, through and by means of their respec- 
tive officers, agents, representatives and employees, in or in connec- 
tion with the offering for sale, sale or distribution in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, of 
starch-filled and pyroxylin-impregnated book cloth, do forthwith 
cease and desist from entering into, cooperating in, carrying out or 
continuing, directly or indirectly, any planned common course of 
action, understanding or agreement between any two or more of said 
respondents, or between any one or more of said respondents and 
others not parties hereto, engaged in competition with any of said 
respondents, to do or perform any of the following acts and things: 

1. Establishing, fixing, maintaining or changing prices, terms or 
conditions of sale. 

2. Eliminating or fixing discounts for quantities or establishing and 
maintaining premium charges in lieu thereof. 

3. Establishing, fixing or maintaining premium charges, e. g., for 
embossing, in connection with the manufacture and sale of book cloth. 

4. Establishing, fixing or maintaining any method, practice, policy 
or system with respect to delivery charges or allowances. 
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Provided: That nothing contained in this order shall be construed 
as prohibiting the establishment or maintenance of any lawful bona 
fide relationships between respondents Joseph Bancroft & Sons Co. 
and Albert D. Smith & Co., Inc., as parent corporation and subsidiary, 
respectively, when such relationships are not established or main- 
tained with the purpose or effect of lessening competition or restrain- 
ing trade. 

II. [t 2s further ordered, That the complaint be, and the same hereby 
is, dismissed as to the respondents Sayles Finishing Plants, Inc., The 
Winterbottom Book Cloth Company, Ltd., Banco, Inc., E. I. du Pont 
de Nemours and Company, Inc., Joanna Western Mills Company, and 
The Columbia Mills, Inc. 

III. lt is further ordered, That the complaint be, and it is hereby, 
amended by striking out the names “Sayles Finishing Corporation” 
and “Albert B. Smith and Company,” where they appear in the 
caption and wherever they appear in the body of the complaint and 
inserting in lieu thereof the correct names of said respondents, as 
follows: “Sayles Finishing Plants, Inc.” and “Albert D. Smith & Co., 
Inc.” 

IV. lt is further ordered, That the respondents Special Fabrics, 
Inc., Interlaken Mills, Holliston Mills, Inc., Joseph Bancroft & Sons 
Co., and Albert D. Smith & Co., Inc., shall within sixty (60) days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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Syllabus 


In THE MATTER OF 


SPENCER INCORPORATED 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5995. Complaint, May 23, 1952—Decision, June 23, 1958 


Where a corporation engaged in the business of making, selling, and distributing 


(a) 


(b) 


(Cc) 


(d) 


(€) 


(f) 


its “Spencer Supports,” individually designed, cut, and fitted in accordance 
with the measurements of the wearer as taken by a corsetier in local shops 
operated by said corporation in various states and cities, or as prescribed 
by a physician ; in advertising in circulars, leaflets, pamphlets, newspapers, 
magazines, and other periodicals of interstate circulation— 

Falsely represented, directly and by implication, that its said “Spencer 
Breast Supports” were effective in guarding against breast diseases and 
guarding health of the breasts generally; would improve circulation in the 
breasts, and would give the wearer vitality, new and glowing health and 
energy, a quicker acting mind, and added pep; 

Represented falsely that said devices would be effective in helping to main- 
tain and restore firmness and contour of the breasts, cause flabby muscles 
to become firm and trim, and enable the abdomen to regain its natural, 
healthful flatness ; 

Represented falsely that they would help to prevent tuberculosis of the 
lungs,. cancer of the breasts and abscessed breasts, and were of value in 
treating cerebral palsy, diabetes, chronic nephritis, anginoid pain due to 
radiculitis, arthritis, tired feet or nervousness, and would be helpful in 
preventing pooling of the blood in extremities ; 

Falsely represented that said products would rid the wearer of bulges and 
posture imperfections, overcome impairment of digestion and elimination 
due to postural imperfections, promote healthful posture, relieve and correct 
lordosis and conditions resulting therefrom, maintain spinal balance and 
give the support intended by nature, put the abdominal organs in position 
to function normally and raise them to their natural position, and could be 
relied upon to place equal weight on each of the dises of the spinal column; 
Represented falsely that sagging or pendulous breasts exert harmful or 
significant pressure on the heart, lungs, and diaphragm, invite breast 
diseases, tend to induce scoliosis, and that such diseases and conditions 
would be relieved, improved, and prevented by respondent’s said devices; 
Represented falsely that said devices were of value as preventives of back- 
ache and other back troubles and were effective in relieving, correcting, and 
eliminating back fatigue, backache, general fatigue, and a tired-out feeling ; 


When in fact preventative, corrective, oz therapeutic properties of said devices 


were limited to the measure of support to, and changee of position of, the 
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parts of the body to which they might be applied at the actual time they 
were worn: 

Held, That the acts and practices, as above set forth, were all to the prejudice 
and injury of the public and constituted unfair and deceptive acts and 
practices in commerce. 


‘Before Mr. Earl J. Kolb, hearing examiner. 
Mr. R. P. Bellinger for the Commission. 
Mr. Leonard J. Saccio, of New Haven, Conn., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
‘and by virtue of the authority vested in it by said Act, the Federal — 
‘Trade Commission, having reason to believe that Spencer Incorpo- 
rated, a corporation, hereinafter referred to as respondent, has 
violated the provisions of the said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracraru 1. Respondent Spencer Incorporated is a corporation, 
organized, existing and doing business under and by virtue of the laws 
of the State of Connecticut, with its office and principal place of 
business at 145 Derby Avenue, New Haven 7, Connecticut. The 
respondent is now, and for some years last past has been, engaged in 
the business of manufacturing, selling and distributing certain 
devices, as “device” is defined in the Federal Trade Commission Act, 
called “Spencer Supports,” which are individually designed, cut and 
fitted in accordance with the measurements of the wearer, as deter- 
mined by a Spencer corsetier, or as prescribed by a physician. The 
devices are designed ostensibly to furnish support and corresponding 
comfort to the abdomen, back, breasts or other. parts of the body. 
‘The supports are sold principally through local Spencer Corset Shops 
located in various states and cities thereof, wherein a Spencer corsetier 
measures the customer and sends the resulting data to respondent’s 
headquarters in New Haven, where the support is manufactured. 

In the course and conduct of its aforesaid business, the respondent 
-causes its devices, when thus manufactured and sold, to be transported 
from its place of business in the State of Connecticut to purchasers 
thereof, or to its said local corset shops for delivery to the purchasers 
thereof, located in various other states of the United States and in the | 
District of Columbia. At all times mentioned herein, respondent has 
maintained a course of trade in said devices in commerce between and 
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among the various states of the United States and in the District of 
Columbia. The business which respondent does in said manner is 
substantial, the gross annual volume thereof being in excess of 
$1,000,000. 

Par. 2. In the course and conduct of its aforesaid business, respond- 
ent has disseminated and has caused the dissemination of advertise- 
ments concerning its said devices by the United States mails and by 
various other means in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, for the purpose of inducing, and 
which were likely to induce, directly or indirectly, the purchase of 
said devices; and respondent has also disseminated and has caused 
the dissemination of advertisements concerning its said devices by 
means of circulars, leaflets, pamphlets and advertisements published 
or caused to be published in various newspapers, magazines and other 
periodicals of interstate circulation, for the purpose of inducing and 
which were likely to induce, directly or indirectly, the purchase of its 
said devices in commerce as aforesaid. 

Par. 3. Through the use of said advertisements, respondent has, 
directly and by implication, represented that: Spencer Breast Sup- 
ports are effective in guarding against breast diseases, in improving 
circulation of blood in the breasts, in guarding the health of the 
breasts, in helping maintain and restore the firmness and contour of 
the breasts, in restoring tissue tone of sagging breasts, and in pre- 
venting tuberculosis of the lungs and cancer of the breasts; sagging 
or pendulous breasts exert pressure on the heart, lungs and diaphragm, 
leading to scoliosis, impair circulation of blood and invite breast 
diseases, which conditions and diseases will be relieved, improved or 
prevented by wearing a Spencer Support; Spencer Maternity Breast 
Supports are effective in preventing abscessed breasts and are essen- 
tial in guiding the breasts back to healthful firmness after childbirth ; 
Spencer Supports will rid the wearer of bulges and posture imperfec- 
~ tions, will improve and correct poor posture, and will overcome im- 
pairment of blood circulation, digestion and elimination when due to 
postural imperfections; they will promote healthful posture, relieve 
and correct lordosis and the conditions resulting from lordosis, will 
maintain spinal balance and give the support which nature intended, 
and will place equal weight on each of the discs of the spinal column; 
the use of said supports will cause flabby muscles to become firm and 
trim, and will enable the abdomen to regain its natural healthful flat- 
ness; Spencer Supports are indicated to put abdominal organs in 
position to function normally and to raise such organs to their nor- 
mally natural positions ; Spencer Supports offer effective relief in non- 
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pathological nausea associated with pregnancy; they are effective in 
treating cerebral palsy, diabetes, chronic nephritis, arthritis, anginoid 
pain due to radiculitis, tired feet and nervousness, and will help pre- 
vent the pooling of blood in extremities; the use of Spencer Supports 
is therapeutically indicated for normal persons and can be relied 
upon to avoid backache or prevent future back troubles; Spencer Sup- 
ports will relieve, eliminate and rid the wearer of such symptoms and 
conditions as back fatigue, backache, general fatigue, generally run- 
down health and a tired-out feeling; Spencer Supports will give the 
wearer vitality, new and glowing health and energy, a quicker acting 
mind and added pep. 

Par. 4. The aforesaid statements and representations are mislead- 
ing in material respects and constitute “false” advertisements as that 
term is defined in the Federal Trade Commission Act. In truth and 
in fact, Spencer Breast Supports are not effective in guarding 
against breast diseases, nor in guarding the health of the breasts 
generally. Respondent’s said devices will not improve circulation of 
blood in the breasts. Wearing said devices will not be effective in 
helping to maintain or restore the firmness of the breasts, in restor- 
ing tissue tone of sagging breasts, nor will they be effective in help- 
ing to maintain or restore the contour of the breasts in excess of the 
support afforded while being worn. They are not effective in pre- 
venting tuberculosis of the lungs or cancer of the breasts. Sagging 
or pendulous breasts do not usually exert any significant pressure on . 
the heart, lungs or diaphragm, have no tendency to induce scoliosis, 
do not impair circulation of blood in the breasts or invite breast 
diseases, and such conditions and diseases will not be relieved, im- 
proved or prevented by wearing a Spencer Support. Spencer Ma- 
ternity Breast Supports are not effective in preventing abscessed 
breasts, and are not essential in guiding the breasts back to health- 
ful firmness after childbirth, Spencer Supports will not rid the 
wearer of bulges or posture imperfections, nor will they overcome 
impairment of digestion, regardless of the cause; they will neither 
improve nor correct poor posture, nor overcome impairment of elimi- 
nation due to postural imperfections, and they will not exert any 
influence on bulges or posture in excess of the temporary benefit 
afforded by pressure or support during the time they are actually 
being worn; they will not be of any benefit in impairment of blood 
circulation other than in those cases of hypotension where temporary 
benefit is afforded by the constriction and pressure while the support 
is being worn. They will not promote healthful posture, will not 
relieve or correct lordosis or the conditions resulting from lordosis, 
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nor will they maintain spinal balance or give the support intended 
by nature, in excess of the temporary benefit afforded in some cases 
by the supporting effect of the device while worn. They cannot be 
relied upon to place equal weight on each of the discs of the spinal 
column. The use of respondent’s devices will not cause flabby muscles 
to become firm and trim and will not enable the abdomen to regain 
its natural healthful flatness. Spencer Supports cannot be depended 
upon to put the abdominal organs in position to function normally, 
or to raise such organs to their normally natural positions, nor will 
such supports otherwise promote normal functioning of said organs. 
‘The wearing of such supports will not be effective in relieving non- 
pathological nausea or other type of nausea, either when accompanied 
by pregnancy or otherwise. Said supports have no value in treat- 
ing cerebral palsy, diabetes, chronic nephritis, anginoid pain due to 
radiculitis, tired: feet or nervousness, and will not be helpful in pre- 
venting the pooling of blood in extremities. They have no thera- 
peutic value in treating arthritis, in excess of the possible temporary 
relief of pain afforded while the support is being worn. The use of 
Spencer Supports would be therapeutically worthless for normal 
persons, and said devices have no value as preventives of backache 
or other back troubles, in excess of affording support as long as worn. 
Respondent’s devices will not serve to relieve, eliminate or rid the 
wearer of back fatigue, backache, general fatigue, generally run-down 
health or a tired-out feeling, in excess of the effect afforded by sup- 
port in some cases while the device is worn. A Spencer Support will 
have no effect upon the wearer’s vitality, energy, general health, men- 
tal alertness or pep, except in those infrequent cases where impair- 
ment of said conditions may be attributed to the need of the tempo- 
rary support derived from the use of such a device while being worn. 

In some selected cases, physicians prescribe abdominal supports 
with beneficial results, but such adjunct measures are only palliative, 
not curative. Except in such cases thus referred to, respondent’s said 
devices have no usefulness other than providing a measure of sup- 
port to, and a change of position of, certain parts of the body to 
which they may be applied during the actual time said devices are 
worn. When the support is removed, the organs or parts of the body 
contacted, return to their former positions. 

Par. 5. Respondent, in the course of promoting the sale of its said 
devices, has used advertising material in the manner aforesaid in 
which have appeared incomplete, inaccurate and fragmentary quo- 
tations from medical and other scientific authorities. Respondent’s 
use of said incomplete, inaccurate and fragmentary quotations has 
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had the effect of distorting and misrepresenting the meaning and true: 
import of the authors of the respective articles, and the meaning at- 
tributed to the medical and other scientific literature in general in 
the pertinent field. 

Par. 6. The use by respondent of the above referred to advertising 
representations, disseminated as aforesaid, has the tendency and 
capacity to mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous and mistaken belief that all of such 
representations are true, and to induce a substantial portion of the 
purchasing public, because of such erroneous and mistaken belief, to- 
purchase its said devices. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute: 
unfair and deceptive acts and practices in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 


Decision OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and’ 
Order to File Report of Compliance”, dated June 23, 1953, the initial 
decision in the instant matter of hearing examiner Earl J. Kolb, as. 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act,. 
the Federal Trade Commission on May 238, 1952, issued and. subse- 
quently served its complaint in this proceeding upon the respondent,. 
Spencer Incorporated, a corporation, charging it with the use of un- 
fair and deceptive acts and practices in commerce in violation of the: 
provisions of said Act. After the filing of respondent’s answer to the 
complaint, hearings were held at which testimony and other evidence: 
in support of, and in opposition to the allegations of the complaint,. 
including a stipulation as to the facts entered into between counsel 
for the respondent and counsel supporting the complaint, were intro- 
duced before the above-named Hearing Examiner theretofore duly 
designated by the Commission, and said testimony and other evidence: 
were duly recorded and filed in the office of the Commission. There- 
after this proceeding regularly came on for final consideration by said 
Hearing Examiner on the complaint, the answer thereto and testi- 
mony and other evidence, including said stipulation as to the facts, 
(filing of proposed findings as to the facts and conclusions having 
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been waived), and said Hearing Examiner having duly considered 


the record herein finds that this proceeding is in the interest of the 
public and makes the following findings as to the facts, conclusion 
drawn therefrom and order: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Spencer Incorporated is a corporation, 
organized, existing and doing business under and by virtue of the laws 
of the State of Connecticut, with its office and principal place of busi- 
ness at 145 Derby Avenue, New Haven 7, Connecticut. The respond- 
ent is now, and for some years last past has been, engaged in the busi- 
ness of manufacturing, selling and distributing certain devices, as 
“device” is defined in the Federal Trade Commission Act, called 
“Spencer Supports,” which are individually designed, cut and fitted 
in accordance with the measurements of the wearer, as determined by 
a Spencer corsetier, or as prescribed by a physician. The devices are: 
designed ostensibly to furnish support and corresponding comfort to: 
the abdomen, back, breasts or other parts of the body. The supports. 
are sold principally through local Spencer Corset Shops located in 
various States and cities thereof, wherein a Spencer corsetier measures 
the customer and sends the resulting data to respondent’s headquarters 
in New Haven, where the support is manufactured. In the course and 
conduct of its aforesaid business, the respondent causes its devices, 
when thus manufactured and sold, to be transported from its place of 
business in the State of Connecticut to purchasers thereof, or to its 
said local corset shops for delivery to the purchasers thereof, located 
in various other States of the United States and in the District of 
Columbia. At all times mentioned herein, respondent has maintained 
a course of trade in said devices in commerce between and among the 
various States of the United States and in the District of Columbia, 
The business which respondent does in said manner is substantial, the 
gross annual volume thereof being in excess of $1,000,000. 

Par. 2. In the course and conduct of its aforesaid business, respond- 
ent has disseminated and has caused the dissemination to the con- 
suming public, as distinguished from the medical profession, of ad- 
vertisements concerning its said devices by the United States mails 
and by various other means in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, for the purpose of inducing, 
and which were likely to induce, directly or indirectly, the purchase 
of said devices by the consuming public, as distinguished from the 
medical profession; and respondent has also disseminated and has 
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caused the dissemination of advertisements concerning its said de- 
vices by means of circulars, leaflets, pamphlets and advertisements 
published or caused to be published in various newspapers, magazines 
and other periodicals of interstate circulation, for the purpose of in- 
ducing and which were likely to induce, directly or indirectly, the 
purchase of its said devices, by the consuming public, in commerce as 
aforesaid ; however, no advertisement of respondent’s device is deemed 
to be false if it is disseminated only to members of the medical pro- 
fession and contains no false representation of a material fact. 

Par. 3. Through the use of said advertisements, to the said con- 
suming public, respondent has, directly and by implication, repre- 
sented that: Spencer Breast Supports are effective in guarding against 
breast diseases, in improving circulation of blood in the breasts, in 
guarding the health of the breasts, in helping maintain and restore 
the firmness and contour of the breasts, in restoring tissue tone of 
sagging breasts, and in preventing tuberculosis of the lungs and can- 
cer of the breasts; sagging or pendulous breasts exert pressure on the 
heart, lungs and diaphragm, leading to scoliosis, impair circulation of 
blood and invite breast diseases, which conditions and diseases will 
be relieved, improved or prevented by wearing a Spencer Support; 
Spencer Maternity Breast Supports are effective in preventing ab- 
scessed breasts and are essential in guiding the breasts back to health- 
ful firmness after childbirth; Spencer Supports will rid the wearer 
of bulges and posture imperfections, will improve and correct poor 
posture, and will overcome impairment of blood circulation, digestion 
and elimination when due to postural imperfections; they will pro- 
mote healthful posture, relieve and correct lordosis and the conditions 
resulting from lordosis, will maintain spinal balance and give the sup- 
port which nature intended, and will place equal weight on each of 
the discs of the spinal column; the use of said supports will cause 
flabby muscles to become firm and trim, and will enable the abdomen 
to regain its natural healthful flatness; Spencer Supports are indi- 
cated to put abdominal organs in position to function normally and 
to raise such organs to their normally natural positions; Spencer Sup- 
ports offer effective relief in non-pathological nausea associated with 
pregnancy; they are effective in treating cerebral palsy, diabetes, 
chronic nephritis, arthritis, anginoid pain due to radiculitis, tired feet 
and nervousness, and will help prevent the pooling of blood in extrem- 
ities ; the use of Spencer Supports is therapeutically indicated for nor- 
mal persons and can be relied upon to avoid backache or prevent fu- 
ture back troubles; Spencer Supports will relieve, eliminate and rid 
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the wearer of such symptoms and conditions as back fatigue, back- 
ache, general fatigue, generally run-down health and a tired-out feel- 
ing; Spencer Supports will give the wearer vitality, new and glowing 
_ health and energy, a quicker acting mind and added pep. 

Par. 4. The aforesaid statements and representations are mislead- 
ing in material respects and constitute “false” advertisements as that 
term is defined in the Federal Trade Commission Act. In truth and 
in fact, Spencer Breast Supports are not effective in guarding against 
breast diseases nor in guarding the health of the breasts generally. 
Respondent’s said devices will not improve circulation of blood in 
the breasts in excess of the benefit afforded to excessively sagging or 
pendulous breasts. Wearing said devices will not be effective in help- 
ing to maintain or restore the firmness of the breasts, in restoring 
tissue tone of sagging breasts, nor will they be effective in helping 
to maintain or restore the contour of the breasts, in excess of the 
support afforded while being worn. They are not effective in prevent- 
ing tuberculosis of the lungs or cancer of the breasts. Sagging or 
pendulous breasts do not usually exert any significant pressure on 
the heart, lungs or diaphragm, have no tendency to induce scoliosis, 
do not invite breast diseases, and such conditions and diseases will 
not be relieved, improved nor prevented by wearing a Spencer Sup- 
port. Spencer Maternity Breast Supports are not effective in pre- 
venting abscessed breasts, and are not essential in guiding the breasts 
back to healthful firmness after childbirth. Spencer Supports will 
not rid the wearer of bulges or posture imperfections, and will not 
overcome impairment of digestion, irrespective of the cause; they 
will neither improve nor correct poor posture, nor will they over- 
come impairment of elimination due to postural imperfections, and 
they will not exert any influence on bulges or posture in excess of the 
temporary benefit afforded by pressure or support during the time 
they are actually being worn; they will not be of any benefit in impair- 
ment of blood circulation other than in those cases of hypotension 
where temporary benefit is afforded by the constriction and pressure 
while the support is being worn. They will not promote healthful 
posture, will not relieve or correct lordosis or the conditions resulting 
from lordosis, nor will they maintain spinal balance or give the sup- 
port intended by nature, in excess of the temporary benefit afforded 
in some cases by the supporting effect of the device while being worn. 
They cannot be relied upon to place equal weight on each of the discs 
of the spinal column. The use of respondent’s devices will not cause 
flabby muscles to become firm or trim, and will not enable the abdomen 
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to regain its natural healthful flatness. Spencer Supports cannot be 
depended upon to put the abdominal organs in position to function 
normally, or to raise such organs to their normally natural positions, 
nor will such supports otherwise promote normal functioning of said 
organs, in excess of the benefit afforded in supporting weakened or 
relaxed abdominal muscles while being worn. Wearing such supports 
will not be effective in relieving non-pathological nausea or any other 
type of nausea either when accompanied by pregnancy or otherwise. - 
Respondent’s supports have no value in treating cerebral palsy, dia- 
betes, chronic nephritis, anginoid pain due to radiculitis, tired feet 
or nervousness, and will not be helpful in preventing the pooling of 
blood in extremities. They have no therapeutic value in treating 
arthritis in excess of the possible temporary relief of pain afforded 
while the support is being worn. The use of Spencer Supports is not 
indicated nor do they possess any preventive value, for normal indi- 
viduals, in excess of affording proper support as long as worn, in — 
those cases in which the individual customarily wears a support or 
corset. Respondent’s said devices have no value as preventives of 
backache or other back troubles, in excess of affording proper support 
as long as worn. Respondent’s devices will not serve to relieve, elimi- 
nate or rid the wearer of back fatigue, backache, general fatigue, 
generally run-down health or a tired-out feeling, in excess of the effect 
afforded by support in some cases while the device is worn. Wearing 
a Spencer body or breast support will have no effect upon the wearer’s 
vitality, energy, general health, mental alertness or pep, except in 
those infrequent cases where impairment of said conditions may be 
attributed to the need of the temporary support derived from the use 
of such a device while being worn. 

In a substantial number of cases, physicians prescribe Spencer 
Supports for the back, breasts or abdomen as an adjunct in the treat- 
ment or the alleviation of symptoms of various diseases of the body, 
or as a preventive measure particularly in cases of faulty posture. 
Preventive, corrective or therapeutic properties of said devices are 
limited, however, to the measure of support to and change of position 
of such parts of the body to which they may be applied at the actual 
time said devices are worn. 


CONCLUSION 


The acts and practices of the respondent as herein found are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 
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It is ordered, That the respondent, Spencer Incorporated, a cor- 
poration, and its officers, agents, representatives and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of its Spencer Supports, or 
any other product of substantially similar composition, design or 
construction, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated to the consuming 
public as distinguished from the medical profession, any advertise- 
ment by means of the United States mails, or by any means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement represents directly or by implication: 

(a) That wearing a Spencer Breast Support will effectively guard 
against breast diseases, or will guard the health of the breasts 
generally. 

(6) That wearing a Spencer Breast Support will improve circula- 
tion of blood in the breasts in excess of the benefit afforded to ex- 
cessively sagging or pendulous breasts. 

(c) That wearing said devices will be effective in helping to main- 
tain or restore the firmness of the breasts or in restoring tissue tone 
of sagging breasts. 

(d) That wearing said devices will be effective in helping to main- 
tain or restore the contour of the breasts, in excess of the support 
afforded while being worn. 

(e) That wearing said supports will help to prevent tuberculosis 
of the lungs or cancer of the breasts. 

(f) That sagging or pendulous breasts exert harmful or significant 
pressure on the heart, lungs or diaphragm, invite breast diseases, tend 
to induce scoliosis, or that such diseases or conditions could be relieved, 
improved or prevented by wearing a Spencer Support. 

(g) That Spencer Maternity Breast Supports will prevent 
abscessed breasts, or are essential in guiding the breasts back to 
healthful firmness after childbirth. 

(h) That Spencer Supports will rid the wearer of bulges or posture 
imperfections or will overcome impairment of digestion. 

(¢) That Spencer Supports will improve or correct poor posture, 
or overcome impairment of elimination due to postural imperfections, 
or will exert any influence on bulges or posture in excess of the tem- 
porary benefit afforded by pressure or support during the time they 
are actually being worn. 
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(j) That Spencer Supports will be of benefit in any impairment of 
blood circulation other than those cases of hypotension where tem- 
porary benefit is afforded by the constriction and pressure while the- 
device is: being worn. 

(k) That wearing such a support will promote healthful posture, 
will relieve or correct lordosis or the conditions resulting from lordo- 
sis, will maintain spinal balance or give the support intended by 
nature, in excess of the temporary benefit afforded in some cases by 
the supporting effect of the device while worn. 

(2) That said supports can be relied upon to place equal weight 
on each of the discs of the spinal column. 

(m) That the use of respondent’s devices will cause flabby muscles. - 
to become firm or trim, or will enable the abdomen to regain its natural 
healthful flatness. 

(n) That Spencer Supports can be depended upon to put the 
abdominal organs in position to function normally, or to raise such. 
organs to their normally natural positions, or otherwise promote 
normal functioning of these organs, in excess of the benefit afforded 
in supporting weakened or relaxed abdominal muscles while being 
worn. 

(o) That wearing a Spencer Support will effectively relieve non- 
pathological nausea or any other type of nausea, either in pregnancy 
or otherwise. 

(p) That said devices have any value in treating cerebral palsy,. 
diabetes, chronic nephritis, anginoid pain due to radiculitis, tired feet 
or nervousness, or will be helpful in preventing the pooling of blood 
in extremities. 

(q) That said devices have any therapeutic value in treating ar- 
thritis, in excess of the possible temporary relief of pain afforded while: 
the support is being worn. 

(r) That Spencer Support are indicated for or possess any pre- 
ventive value for normal individuals, in excess of affording proper 
support as long as worn, in those cases in which the individual cus- 
tomarily wears a support or corset. 

(s) That respondent’s said devices have any value as preventives 
of backache or other back troubles, in excess of affording proper sup- 
port as long as worn. 

(t) That wearing a Spencer Support will be effective in relieving, 
correcting or eliminating back fatigue, backache, general fatigue or 
a tired-out feeling, in excess of the effect afforded by support in some 
cases while the device is worn. 
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(w) That wearing a Spencer body or breast support will have any 
effect upon one’s vitality, energy, pep, mental alertness or general 
health, except in those infrequent cases where impairment of said con- 
ditions may be attributed to the need of the temporary support derived 
from the use of such a device while being worn. 

(v) That respondent’s said devices have any preventive, therapeutic 
or corrective properties, or that they have any such usefulness other 
than providing a measure of support to and a change of position of 
certain parts of the body to which they may be applied during the 
time the said devices are worn. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of said devices by the consuming 
public, as distinguished from the medical profession, in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, of re- 
spondent’s said devices, which advertisement contains any of the repre- 
sentations prohibited in Paragraph 1 hereof. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist [as required by said 
declaratory decision and order of June 23, 1953]. 
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In THE MATTER OF 


ELI TEMPKIN AND ALLEN GORDON DOING BUSINESS 
AS NATIONAL STORES 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE AL- 
LEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 


1914 


Docket 6017. Complaint, July 28, 1952—Decision, June 24, 1953 


When articles of merchandise, including sewing machines, are exhibited and 
offered for sale by retailers to the purchasing public, not marked to show 
foreign origin, or with foreign markings covered or otherwise concealed, 
such public understands and believes such articles to be wholly of domestic 
origin. 

There is among the members of the purchasing public a substantial number who 
have a decided preference for products manufactured in the United States 
over products manufactured in whole or in part in foreign countries, includ- 
ing sewing machines. 


The word “Hureka” and other well-known domestic names are the names or 
parts of the names of, or used as trade names, marks, or brands by, business 
organizations doing business in the United States, which are and have been 
well and favorably known to the purchasing public and which are and have 
been well and long-established in various industries, and there is a prefer- 
ence among members of the purchasing public for products manufactured 
by such concerns whose identity is connected with the word “EKureka” and 
other well-known domestic names. 


Where two partners engaged in the competitive interstate sale to the purchas- 
ing public of sewing machines with heads imported from Japan, on the 
back of the vertical arm of which the word “Japan” became covered by 
attachment of a motor, and on the front of some of which a medallion dis- 
played the word so small and indistinct as not to corstitute adequate notice 
that said heads were imported— 

(a) Failed adequately to disclose on their said sewing machine heads that they 
were manufactured in Japan; 

(ob) Falsely represented that they manufactured their sewing machines for 
sale direct from their factory in the United States to purchasers, through 
such statements in their advertising as ‘This is a direct factory savings 
to you done in hopes that you will aid our present advertising campaign” ; 

(c) Represented that their product was manufactured by or connected in some 
way with favorably known American firms through the featured use of such 
trade or brand names as “Eureka” on the front horizontal arm of the head, 
and in their advertising matter, and thereby enhanced the belief by the pub- 
lic that said machines were of domestic origin ; 
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(d) Represented that they were offering to sell a Singer portable electric re- 


built sewing machine for the sum $21.50 through such statements in their 
advertising as ‘““We will not be undersold. Singer Portable Electric Rebuilt 
with parts by National’, ete., together with depiction of a Singer electric 
portable sewing machine, and the words “$21.50 full cash price. Free but- 
ton hole making Attachment” ; 


The facts being that said offer was not genuine and bona fide but was made to 


(€) 


(f) 


obtain the names of those interested in purchasing machines to whom, with 
no effort to sell such machines, they attempted to sell different and more 
expensive ones, and particularly those with heads made in Japan; and that 
the attachment was not given free but its cost was included in the price 
charged for the machine; 

Confusingly and misleadingly made use of the term “five-year guarantee” 
in their aforesaid advertising, in which they did not disclose the nature and 
extent of such a guarantee and the manner in which the guarantor would 
perform thereunder ; 

Represented falsely in their advertising that $189.50 was the customary 
and usual price charged by them for their sewing machines; that the ma- 
chines had been tested, approved, and awarded a gold seal by a responsible, 
competent and impartial testing organization, through the words “Gold Seal 
Tested and Approved”; and that they had stores in principal cities from 
New York to California ; 


_ The facts being that the aforesaid price was greatly in excess of that usually 


charged for their said product and was wholly fictitious; their said machines 
had not been thus tested, etc.; and they had stores in only three cities in the 
United States; : 


With tendency and capacity to mislead a substantial portion of the purchas- 


ing public into the erroneous belief that all such representations were 
true and thereby induce the purchase of substantial quantities of their said 
machines; whereby substantial trade in commerce was unfairly diverted to 
them from their competitors, to the substantial injury of competition in com- 
merce: 


Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public and competitors and constituted 
unfair methods of competition in commerce, and unfair and deceptive acts 
and practices therein. 


Before Mr. John Lewis, hearing examiner. 
Mr. William L. Taggart for the Commission. 
Mr. Jerry S. Berk, of Los Angeles, Calif., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Eli Tempkin and 
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Allen Gordon, copartners doing business as National Stores, herein- 
after referred to as respondents, have violated the provisions of the 
said Act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

Paracrarn 1. Respondents Eli Tempkin and Allen Gordon are co- 
partners doing business under the name of National Stores, with their 
office and principal place of business located at 3332 W. Olympic Boule- 
vard, Los Angeles, California. 

Par. 2. Respondents are now, and have been for several years last 
past, engaged in the sale of sewing machines, of which heads imported 
from Japan are a part, to members of the purchasing public. In the 
course and conduct of their business, respondents cause their product, 
when sold, to be transported from their places of business in the States 
of California, Utah and New York to the purchasers thereof located 
in various other States of the United States and maintain, and at all 
times mentioned herein have maintained, a course of trade in commerce 
among and between the various States of the United States. Their 
volume of trade in said commerce has been and is substantial. 

Par. 3. When the sewing machines are sold by respondents to mem- 
bers of the purchasing public, the word “Japan” appears on the back 
of the vertical arm covered by the motor so that it is not visible. In 
some instances, said heads, when received by respondents, are marked 
with a medallion placed on the front of the vertical arm upon which 
the word “Japan” appears. This word is, however, so small and in- 
distinct that it does not constitute adequate notice to the public that 
the heads are imported. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public, 
and such articles are not marked or are not adequately marked, show- 
ing they are of foreign origin, or if marked and the markings are 
covered, or otherwise concealed, such purchasing public understands 
and believes such articles to be wholly of domestic origin. 

There is among the members of the purchasing public a substantial 
number who have a decided preference for products manufactured in 
the United States over products manufactured in whole or in part 
in foreign countries, including sewing machines. 

Par. 5. Respondents, in their advertising, make statements such 
as the following: 


This is a direct factory savings to you done in hopes that you will aid 
our present advertising campaign. 
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By and through the use of the afore-mentioned statement, respondents 
represented, directly or by implication, that they manufacture the 
sewing machines for sale direct from their factory in the United 
States to the purchasers thereof. 

The aforesaid representations were false, misleading and decep- 
tive. In truth and in fact, the said sewing machines or any parts 
thereof were not manufactured in a factory either owned or controlled 
by respondents. 

Par. 6. Respondents use the word “Eureka” and other well known 
domestic names as trade or brand names for their sewing machine 
heads and sewing machines, which words are printed or embossed 
on the front horizontal arm of the head in large, conspicuous letters 
and use said trade or brand names in their advertising matter, The 
word “Eureka” and the other well known domestic names are the 
names or parts of the names of, or used as trade names, marks or 
brands by one or more business organizations transacting and doing 
business in the United States, which are and have been well and 
favorably known to the purchasing public and which are and have 
been well and long established in various industries. 

Par. 7. By using trade or brand names such as “Eureka” and other 
well known domestic names for their sewing machine heads, re- 
spondents represent, directly or by implication, that their product 
is manufactured by, or connected in some way with, the well and 
favorably known American firm or firms with which said names 
have long been associated, which is contrary to the fact. 

Par. 8. There is a preference among members of the purchasing 
public for products manufactured by well and favorably known and 
long established concerns whose identity is connected with the word 
“Kureka” and other well known domestic names. The use of said 
trade or brand names by respondents on their sewing machines and 
heads enhances the belief on the part of the public that the said sew- 
ing machines are of domestic origin. 

Par. 9. Respondents, in their advertising, make further statements 
such as the following: 

We will not be undersold 


Singer Portable BPlectric Rebuilt 
with parts by National 


New motor Picturization of 
New carry case Singer Plectric Portable 
Round Bobbin Sewing Machine 

New foot control $21.50 full cash price 
New Sew Light Free button hole making 
5 year guarantee Attachment. 
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By and through the use of the afore-mentioned statements, respond- 
ents represented, directly or by implication, that they were making a 
bona fide offer to sell Singer portable electric rebuilt sewing machines 
for the sum of $21.50, and that a button hole making attachment was 
civen free with the purchase of a machine. 

The aforesaid representations were false, misleading and deceptive. 
In truth and in fact, the offer to sell rebuilt Singer sewing machines 
for $21.50 was not a genuine and bona fide offer, but was made for the 
purpose of obtaining the names of persons interested in purchasing 
sewing machines. After obtaining said names, respondents make no 
effort to sell the advertised sewing machines to such persons, but at- 
tempt to sell different and more expensive machines, particularly ma- 
chines, of which heads made in Japan, are a part. A button hole mak- 
ing attachment was not given free with the purchase of a machine, but 
the cost of said attachment was included in the price charged for the 
said machine. The use of the term “5 year guarantee” in said adver- 
tisement without disclosing the terms and conditions of the guarantee 
is confusing and misleading to the public and purchasers and consti- 
tutes an unfair and deceptive act and practice. 

Par. 10. Respondents, in their advertising, make further state- 
ments such as the following: 

Hureka Goodhousekeeper Sewing Machine 
$189.50 
Gold Seal Tested and Approved. 
National Sewing Machine Stores in 
principal cities from New York 
to California. 

By and through the use of the afore-mentioned statements, respond- 
ents represented, directly or by implication, that $189.50 was the cus- 
tomary and usual price charged by them for said sewing machines; 
that said sewing machines have been tested, approved and awarded a 
gold seal by a responsible, competent and impartial testing organiza- 
tion; and that respondents have stores in principal cities from New 
York to California. 

Par. 11. The aforesaid representations were false, misleading and 
deceptive. In truth and in fact, the sum of $189.50 was greatly in ex- 
cess of the amount usually and ordinarily charged for said sewing 
machines by respondents, and was a wholly fictitious price. Said sew- 
ing machines have not been tested, approved or awarded a gold seal 
by any responsible, competent and impartial testing organization. 
Respondents have stores in only three cities in the United States. 


——t 
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_ Par. 12. The use by the respondents of the foregoing false, mis- 
leading and deceptive statements and representations has had, and 
now has, the tendency and capacity to mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that all such statements and representations were and are true, 
and to induce the purchase of substantial quantities of their sewing 
machines as a result of this erroneous and mistaken belief. 

Par. 13. Respondents, in the course and conduct of their business, 
are in substantial competition in commerce with the sellers of do- 
mestic sewing machines and also sellers of imported sewing machines, 
some of whom adequately disclose to the public that their sewing ma- 
chines, or parts thereof, are of foreign origin. 

Par. 14. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in Japan has the 
tendency and capacity to lead members of the purchasing public into 
the erroneous and mistaken belief that their said product is of domes- 
tic origin and to cause substantial numbers of the purchasing public 
to purchase sewing machines of which said heads are a part because 
of said erroneous and mistaken belief. 

The use of trade or brand names such as “Eureka” and other well 
known domestic names have the tendency and capacity to lead mem- 
bers of the purchasing public into the erroneous and mistaken belief 
that their product is of domestic origin, and is manufactured by the 
well and favorably known firm or firms with which said names have 
long been associated, and to induce members of the purchasing public 
to purchase sewing machines, of which said heads are a part, because 
of such erroneous and mistaken belief. 

As a result thereof, substantial trade in commerce has been unfairly 
diverted to respondents from their competitors and substantial injury 
has been and is being done to competition in commerce. 

Par. 15. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors, and constitute unfair and deceptive acts and 
practices and unfair methods of competition, in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 


CONSENT SETTLEMENT 1 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 28, 1952, issued and conse-. 


1The Commission’s ‘‘Notice’’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is: 
served herewith, was accepted by the Commission on June 24, 1953, and ordered entered 
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quently served its complaint on the respondents named in the caption 
hereof, charging them with the use of unfair and deceptive acts and 
practices and unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purposes of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth and in lieu of answer to said complaint, 
filed August 28, 1952, hereby 

(1) Admit all the jurisdictional allegations set forth in the 
complaint. 

(2) Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrain from admitting or deny- 
ing that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

(3) Agree that this consent settlement may be set aside in whole 
or in part under the conditions and in the manner provided in 
Paragraph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which respondents consent may be entered herein in final disposition 
of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondents Eli Tempkin and Allen Gordon are 
‘copartners doing business under the name of National Stoves, with 
their office and principal place of business located at 3332 W. Olympic 
Boulevard, Los Angeles, California. 

Par. 2. Respondents are now, and have been for several years last 
past, engaged in the sale of sewing machines, of which heads imported 
from Japan are a part, to members of the purchasing public. In the 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
-of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
«date of service hereof. 
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_ course and conduct of their business, respondents cause their product, 
_ when sold, to be transported from their places of business in the States. 
_ of California, Utah and New York to the purchasers thereof located 
in various other States of the United States and maintain, and at all 
_ times mentioned herein have maintained, a course of trade in com- 
/ merce among and between the various States of the United States. 
Their volume of trade in said commerce has been and is substantial. 
Par. 3. When the sewing machines are sold by respondents to 
- members of the purchasing public, the word “Japan” appears on the 
_ back of the vertical arm covered by the motor so that it is not visible. 
In some instances, said heads, when received by respondents, are 
marked with a medallion placed on the front of the vertical arm upon 
_ which the word “Japan” appears. This word is, however, so small 
_ and indistinct that it does not constitute adequate notice to the public 
that the heads are imported. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public, 
and such articles are not marked or are not adequately marked, show- 
ing they are of foreign origin, or if marked and the markings are 
covered, or otherwise concealed, such purchasing public understands 
and believes such articles to be wholly of domestic origin. 

There is among the members of the purchasing public a substantial 
number who have a decided preference for products manufactured 
in the United States over products manufactured in whole or in part 
in foreign countries, including sewing machines. 

Par. 5. Respondents, in their advertising, make statements such as 
the following: 

This is a direct factory savings to you done in hopes that you will aid our 
present advertising campaign. 

By and through the use of the afore-mentioned statement, respond- 
ents represented, directly or by implication, that they manufacture 
the sewing machines for sale direct from their factory in the United 
States to the purchasers thereof. 

The aforesaid representations were false, misleading and deceptive. 
In truth and in fact, the said sewing machines or any parts thereof 
were not manufactured in a factory either owned or controlled by 
respondents. 

Par. 6. Respondents use the word “Eureka” and other well known 
domestic names as trade or brand names for their sewing machine 
heads and sewing machines, which words are printed or embossed on 
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the front horizontal arm of the head in large, conspicuous letters and 
use said trade or brand names in their advertising matter. The word 
“Eureka” and the other well known domestic names are the names or 
parts of the names of, or used as trade names, marks or brands by 
one or more business organizations transacting and doing business in 
the United States, which are and have been well and favorably known 
to the purchasing public and which are and have been well and long 
established in various industries. 

Par. 7. By using trade or brand names such as “Eureka” and other 
well known domestic names for their sewing machine heads, respond- 
ents represent, directly or by implication, that their product is manu- 
factured by, or connected in some way with, the well and favorably 
known American firm or firms with which said names have long been 
associated, which is contrary to the fact. 

Par. 8. There is a preference among members of the purchasing 
public for products manufactured by well and favorably known and 
long established concerns whose identity is connected with the word 
“Hureka” and other well known domestic names. The use of said 
trade or brand names by respondents on their sewing machines and 
heads enhances the belief on the part of the public that the said ne 
machines are of domestic origin. 

Par. 9. Respondents, in their advertising, make further statements 
such as the following: 

We will not be undersold 


Singer Portable Hlectric Rebuilt 
with parts by National 


New motor Picturization of 
New carry case Singer Electric Portable 
Round Bobbin Sewing machine 
New foot control $21.50 full cash price 
New Sew Light Free button hole making 
5 year guarantee Attachment. 


By and through the use of the aforementioned statements, re- 
spondents represented, directly or by implication, that they were 
making a bona fide offer to sell Singer portable electric rebuilt sew- 
ing machines for the sum of $21.50, and that a button hole making at- 
tachment was given free with the purchase of a machine. 

The aforesaid representations were false, misleading and decep- 
tive. In truth and in fact, the offer to sell rebuilt Singer sewing 
machines for $21.50 was not a genuine and bona fide offer, but was 
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made for the purpose of obtaining the names of persons interested in 
purchasing sewing machines. After obtaining said names, respond- 
ents make no effort to sell the advertised sewing machines to such 
persons, but attempt to sell different and more expensive machines, 
particularly machines, of which heads made in Japan, are a part. 
A button hole making attachment was not given free with the pur- 
chase of a machine, but the cost of said attachment was included in 
the price charged for the said machine. The use of the term “5 year 
guarantee” in said advertisement without disclosing the terms and 
conditions of the guarantee is confusing and misleading to the public 
and purchasers and constitutes an unfair and deceptive act and prac- 
tice. 

Par. 10. Respondents, in their advertising, make further state- 
ments such as the following: 

Eureka Goodhousekeeper Sewing Machine 
$189.50 
Gold Seal Tested and Approved. 
National Sewing Machine Stores in 
principal cities from New York 
to California. 

By and through the use of the aforementioned statements, re- 
spondents represented, directly or by implication, that $189.50 was 
the customary and usual price charged by them for said sewing ma- 
chines; that said sewing machines have been tested, approved and 
awarded a gold seal by a responsible, competent and impartial test- 
ing organization; and that respondents have stores in principal cities 
from New York to California. 

Par. 11. The aforesaid representations were false, misleading and 
deceptive. In truth and in fact, the sum of $189.50 was greatly in 
excess of the amount usually and ordinarily charged for said sewing 
machines by respondents, and was a wholly fictitious price. Said 
sewing machines have not been tested, approved or awarded a gold 
seal by any responsible, competent and impartial testing organization. 
Respondents have stores in only three cities in the United States. 

Par. 12. The use by the respondents of the foregoing false, mis- 
leading and deceptive statements and representation has had, and now 
has, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken belief 
that all such statements and representations were and are true, and 
to induce the purchase of substantial quantities of their sewing ma- 
chines as a result of this erroneous and mistaken belief. 
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Par. 13. Respondents, in the course and conduct of their business, 
are in substantial competition in commerce with the sellers of domestic 
sewing machines and also sellers of imported sewing machines, some 
of whom adequately disclose to the public that their sewing machines, 
or parts thereof are of foreign origin. 

Par. 14. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in Japan has the 
tendency and capacity to lead members of the purchasing public into 
the erroneous and mistaken belief that their said product is of domestic 
origin and to cause substantial numbers of the purchasing public to 
purchase sewing machines of which said heads are a part because of 
said erroneous and mistaken belief. 

The use of trade or brand names such as “Eureka” and other well 
known domestic names have the tendency and capacity to lead mem- 
bers of the purchasing public into the erroneous and mistaken belief 
that their product is of domestic origin, and is manufactured by the 
well and favorably known firm or firms with which said names have 
long been associated, and to induce members of the purchasing public 
to purchase sewing machines, of which said heads are a part, because 
of such erroneous and mistaken belief. 

As a result thereof, substantial trade in commerce has been unfairly 
diverted to respondents from their competitors and substantial injury 
has been and is being done to competition in commerce: 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, are 
all to the prejudice and injury of the public and of respondent’s com- 
petitors, and constitute unfair and deceptive acts and practices and 
unfair methods of competition, in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondents, Eli Tempkin and Allen Gordon, 
individually and as copartners, doing business as National Stores, 
or doing business under any other name or names, their representa- 
tives, agents and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distri- 
bution of sewing machine heads or sewing machines in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 
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1. Offering for sale, selling or distributing foreign-made sewing 
machine heads, or sewing machines of which foreign-made heads are 
a part, without clearly and conspicuously disclosing on the heads the 
country of origin thereof. 

2. Using the word “Eureka,” or any simulation thereof, as a trade 
or brand name to designate, describe, or refer to their sewing machines 
or sewing machine heads, or represent, through the use of any other 
words or in any other manner, that their sewing machines or sewing 
machine heads are made by anyone other than the actual manufac- 
turers. 

3. Representing that sewing machines are offered for sale when such 
offer is not a bona fide offer to sell the machines so offered. 

4. Representing, directly or by implication, that any product sold 
by them has been tested or approved or awarded a seal of approval 
unless said product has actually been tested by some responsible, 
competent and impartial testing organization and has been approved 
or awarded a seal of approval based upon such tests. 

5. Representing, directly or by implication, that certain amounts 
are the prices of their sewing machines when such amounts are in 
excess of the prices at which their said sewing machines are ordinarily 
sold in the usual and regular course of business. 

6. Representing, directly or by implication, that their sewing 
machine heads or sewing machines are guaranteed for 5 years or for 
any other period of time, or that they are otherwise guaranteed, 
unless the nature and extent of the guarantee and the manner in which 
the guarantor will perform thereunder are clearly and conspicuously 
disclosed. 

7. Representing, through the use of advertising of the word 
“factory,” or any other word or term of similar import or meaning, 
or in any other manner, that said respondents are the manufacturers 
of the sewing machine heads or sewing machines sold by them, unless 
and until such respondents actually own and operate, or directly and 
absolutely control, a factory wherein said products are manufactured 
by them. 

8. Representing that a button hole attachment or any other attach- 
ment is given free with the purchase of a sewing machine. 

9. Misrepresenting the number of stores operated by them or other- 
wise misrepresenting the extent of their business. 

It is further ordered, That the respondents, Eli Tempkin and 
Allen Gordon, co-partners doing business as National Stores, shall 
within sixty days after service upon them of this order, file with the 
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Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. - 


Evi TempPxin and 

Auten Gorpon, 
Co-partners, doing business as 
NATIONAL STORES, with 


JERRY S. BERK, office and principal place of busi- 
629 South Hill Street, ness at 3332 West Olympic 
Los Angeles, California Blvd., Los Angeles, California. 

Attorney for respondents. Respondents. 

[s] Jerry S. Berk [s] Ext Tempxin 

[s] Atten Gorpon 
December 17, 1952 December 17, 1952 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 24th day 
of June, 1953. 
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In Toe Marrer or 


JACOBS MANUFACTURING COMPANY 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED 
OCT. 15, 1914, AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 
1936 


Docket 6061. Complaint, Nov. 19, 1952—Decision, June 24, 1953 


Where a corporation which for 50 years had been the leading manufacturer 
in the United States of industrial chucks for use in the portable machine 
tool industry, produced and sold about 95% of all such chucks sold in 
the United States, and had as its largest original equipment customer 
the manufacturer which occupied a dominant position in the production 
and sale of portable drills in the United States; and which was in compe- 
tition, necessarily limited by its dominant position, with other manu- 
facturers of industrial chucks who sold to original equipment manu- 
facturers; 

In selling under an annual quantity discount and rebate plan applicable to 
its sales of drill chucks to manufacturers of motor-driven, hand, or port- 
able tools, and light power-driven machinery for uSe as original and re- 
placement equipment, pursuant to which it sent a statement to each of 
such purchasers at the end of the calendar year showing the total amount 
of purchases for such period, together with a credit memorandum and 
check for the amount of the discount and rebate earned under the plan, 
which provided for discounts and rebates amounting to 2.5% on aggregate 
purchases ranging from $25,000.00 to $50,000.00, returned 4.9% on purchases 
from $50,000 to $100,000.00; 7.31% on purchases between $100,000.00 and 
$200,000.00; and 9.68% on purchases of $200,000.00 and over— 

Discriminated in price between its different manufacturer-purchasers in com- 
merce of commodities of like grade and quality by charging some higher 
prices than it charged others, through the allowance and payment of 
discounts and rebates under its said annual quantity discount and rebate 
plan, in which the making of small additional purchases to bring the 
annual total within a higher discount bracket, resulted in the equivalent 
of free goods; 

With tendency to cause original equipment manufacturer-purchasers to con- 
centrate all their purchases of chucks and parts upon respondent’s products, 
to the exclusion of respondent’s competitors and to their injury, and to dis- 
courage and prevent prospective competition with respondent by reason 
of the inducements thus offered to respondent’s purchasers to concentrate 
all purchases of their chuck requirements with it in order to receive the 
discounts and rebates provided by said plan, under which, as illustrative, 
such a purchaser in 1950 received a quantity discount and rebate of $633.18 
by reason of purchases amounting to $25,327.12, qualifying for the first 
bracket discount by the small additional purchascs above $25,000.00; and 
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respondent’s largest purchaser received quantity discounts and rebates 
amounting to nearly $77,000.00 on purchases slightly under $798,000.00; 


Effect of which substantial discriminations in price in commerce might be 
substantially to lessen competition or tend to create a monopoly in the 
line of commerce in which it was engaged, or to injure or destroy compe- 
tition with it and its competitors, or to prevent competition with it by 
its competitors: 


Held, That such discriminations in price, under the circumtances set forth, 
were in violation of the provisions of Sec. 2 (a) of the Clayton Act as 
amended. 


Before Mr. William L. Pack, hearing examiner. 
Mr. William H. Smith for the Commission. 
Robinson, Robinson & Cole, of Hartford, Conn., for respondent. 


CoMPLAINT 


The Federal Trade Commission having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, has violated and is now violat- 
ing the provisions of subsection (a) of Section 2 of the Clayton Act 
(U.S.C. A. Title 15 Sec. 13) as amended by the Robinson-Patman Act 
approved June 19, 1936, hereby issues its complaint stating its charges 
‘with respect thereto as follows: 

Paracrary 1. Respondent Jacobs Manufacturing Company is a 
corporation, organized, existing and doing business under and by 
virtue of the laws of the State of Connecticut, with its principal office 
and place of business located on Jacobs Road, West Hartford, Con- 
necticut. 

Par. 2. For many years past respondent has been, and is now, 
engaged in the manufacture of industrial chucks, parts, and accessories 
therefor. The chuck is a mechanical device for holding a tool or piece 
of work, and is used principally on motor driven, hand and portable 
tools, drills, lathes, and milling machines. 

Respondent’s manufacturing activities being limited to the produc- 
tion of chucks, parts and acccessories therefor, respondent sells its 
products to manufacturers of appliances and machines upon which its 
said products are adaptable, for use as original equipment, and for 
resale as replacement equipment upon products of their own manu- 
facture. Respondent also sells its products for replacement purposes 
to machinery dealers, service stations, distributors, wholesale hardware 
distributors, and other dealers. Respondent’s total volume of sales of 
its products for 1950 was approximately $4,550,000. 
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Par. 3. In the course and conduct of its business, respondent engaged 
in commerce as “commerce” is defined in the Clayton Act having sold 
and shipped its products manufactured by it at its factory located in 
the State of Connecticut, and caused the same to be transported from 
said State to purchasers located in other States of the United States 
and in other places subject to the jurisdiction of the United States and 
in foreign countries. Respondent also sold a substantial quantity of its 
products to purchasers located in the State of Connecticut. At least 
one of the purchases involved in each of the discriminations in price 
hereinafter alleged were in interstate commerce. 

Par. 4. During 1925 respondent. inaugurated and put into effect 
an annual quantity discount and rebate plan applicable to its sales of 
drill chucks to original equipment manufacturers for use as original 
and replacement equipment, as hereinbefore described. Under said. 
plan it was usually respondent’s practice to send a statement to each of 
such purchasers at the end of the calendar year showing the total 
amount of purchases for such period accompanied by a credit memo- 
randum and check for the amount of said discount and rebate earned 
pursuant to the terms and conditions of said annual quantity discount 
and rebate plan, which will hereinafter be more particularly 
described. 

Par. 5. From the time of its inauguration in 1925 to and including 
1947 respondent effected various changes in its annual quantity dis- 
count and rebate plans both as to the annual volumes of purchases 
upon which said discounts and rebates were computed, and also as to. 
the percentages of annual volumes of purchases which were allowed. 
and paid. 


Purchasers Classified According to Their Respective Volume Brackets 


1950 
1 2 3 4 5 6 7 8 
Discounts and Rebates Dollar discounts and rebates 
; Volume of 
Volume brackets Single Number 
, purchases 
Multiple per- |percent) 4¢ nur. Discounts | Rebates Total 


centages given | equiv- erasers 


ess than $25,000-—-| 0..=------.--*-=- 0 14 | $127, 004. 08 0 0 0 

$25,000 to $50,000_--.| 2)4---2---------- 2.5 4 130, 780. 65 0 $3, 269.51 | $3, 269. 51° 

$50,000 to $100,000_-.| 244 and 244______ 4.94 i 492, 640. 85 0 26, 560. 91 26, 560. 91 

$100,000 to $200,000-_-| 244 and 24 and 7.31 7 993, 189. 30 | $2,915.58 | 69, 726. 91 72, 642. 49 
2%. 

$200,000 and over...) 244 and 2% and 9. 63 1 797, 733. 52 | 56,888.05 | 19, 943.34 | 76, 831.39 


2% and 24%. 
ita CRS: a Re SSS ee eee 33 | 2, 541, 348.40 | 59, 803.63 | 119, 500.67 | 179, 304. 30 
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Respondent’s present annual quantity discount and rebate plan has. 
been in effect since 1948, and is illustrated by the table herein set forth 
which is for the year 1950. This table is substantially correct; but 
there are some of respondent’s manufacturer-purchasers who received 
discriminatory discounts and rebates which do not conform to the 
percentages of volumes appearing in said table. 

Par. 6. Respondent generally computes and pays quantity dis- 
counts and rebates under its annual quantity discount and rebate plan, 
as described in Paragraph 5, upon the basis of respondent’s net prices 
charged its several original equipment manufacturer-purchasers. 
During 1950 respondent sold its drill chucks and parts to thirty-three 
of such purchasers for use as original equipment and replacement. 
purposes upon motor driven hand and portable tools of their own 
manufacture, whose total purchases from respondent amounted to 
$2,541,348.40. Nineteen of such manufacturer-purchasers, whose 
purchases amounted to $2,414,344.382 in 1950 received rebate checks 
under respondent’s annual quantity discount and rebate plan on De- 
cember 30, 1950, amounting to $119,500.67. Some of these nineteen 
manufacturer-purchasers, including the largest, were allowed dis- 
counts amounting to $59,803.63 which were deducted currently by 
respondent from bills and invoices submitted by respondent to said 
purchasers for goods bought during 1950. Thus augmented, respond- 
ent’s total quantity discounts and rebates paid for 1950 based upon 
the total purchases herein stated are increased from $119,500.67 to 
$179,304.30. The remaining fourteen manufacturer-purchasers whose 
individual purchases were less than $25,000 for 1950 received nothing 
under said plan. 

All of said thirty-three purchasers, except two, who were located in 
the State of Connecticut and who received nothing under respondent’s 
annual quantity discount and rebate plan by reason of insufficient 
annual volumes of purchases, were located in other States of the 
United States; and therefore, respondent’s sales of its drill chucks 
and parts to such purchasers were in interstate commerce, as herein- 
before alleged, and were sold by respondent for use, consumption, or 
resale within the United States, in places subject to the jurisdiction 
of the United States and the District of Columbia. 

Par. 7. Respondent in the allowance and payment of discounts and 
rebates by means of its annual quantity discount and rebate plan, as 
hereinbefore described has been, and is, discriminating in price be- 
tween its different purchasers, in commerce, of commodities of like 
grade and quality by charging some of said purchasers higher prices 
than respondent charges to others. 
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Par. 8. Respondent is the largest manufacturer of industrial 
chucks in the United States. For approximately fifty years respond- 
ent has been the leading manufacturer of industrial chucks used in 
the portable machine tool industry. It produces and sells approx- 
imately 95% of all industrial chucks sold in the United States for 
use in connection with portablemachine tools. There are other manu- 
facturers of industrial chucks in the United States who are in com- 
petition with respondent in the sale of such chucks and parts to orig- 
inal equipment manufacturers; but by reason of respondent’s pre- 
dominant position in the chuck manufacturing industry which has 
existed for many years, such competition is necessarily limited. One 
of respondent’s original equipment manufacturer customers, which 
is its largest, and which purchases all, or substantialy all of its chuck 
requirements from respondent, occupies a dominant position in the 
production and sale of portable drills in the United States. 

Par. 9. Respondent manufactures and sells a wide variety of in- 
dustrial chucks suitable to the requirements of the original equipment 
manufacturers and in sufficient quantities to supply their needs. Re- 
spondent’s annual quantity discount and rebate plan, as hereinbefore 
described, tends to cause such original equipment manufacturer-pur- 
chasers to concentrate all their purchases of chucks and parts upon re- 
spondent’s products to the exclusion of respondent’s competitors and 
to their injury. Respondent’s annual quantity discount and rebate 
plan also tends to discourage and prevent prospective competition with 
respondent by reason of the inducements offered thereby to respond- 
ent’s original equipment manufacturer-purchasers to concentrate all 
purchases of their chuck requirements with respondent in order to re- 
ceive the discounts and rebates provided by said plan. As an illustra- 
tion, of respondent’s original equipment manufacturer-purchasers for 
1950, one purchased $25,327.12 of respondent’s chucks and received a 
quantity discount and rebate of $633.18. Thus the small additional 
purchases made by such purchaser to bring it within the 214 percent 
discount bracket not only resulted in the equivalent of free goods to 
that extent, but also to the extent of the difference between the neces- 
sary additional goods bought and the total amount of the quantity 
discount and rebate received. Another purchaser bought $51,270.47 
of respondent’s chucks and received a quantity discount and rebate 
of $2,531.48, thereby increasing its maximum quantity discount and 
rebate of 214 percent on all purchases less than $50,000 to 4.94 percent 
on all purchases up to and including $50,000.00, as well as on those 
above that amount. Another of respondent’s purchasers bought $101,- 
365.06 of respondent’s chucks and received a quantity discount and re- 
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bate of $7,413.90, and thereby increased its maximum quantity dis- 
count and rebate of 4.94 percent on all purchases less than $100,000 to 
7.31 percent on all purchases up to and including $100,000.00, as well 
as on those above that amount. Respondent’s largest purchaser, with 
purchases of respondent’s chucks and parts amounting to $797,733.52, 
and the only one in the $200,000 bracket, in addition to receiving $19,- 
943.34 from respondent as a quantity rebate at the end of the year, 
currently received as discounts from invoices of respondent’s goods, as 
alleged, additional quantity discounts amounting to $56,888.05 which 
constituted an immediate and distinct incentive to such purchaser, to 
concentrate its purchases in respondent’s products. Similar incentives 
were given to other of respondent’s purchasers as alleged in Para- 
graph 6. 

Par. 10. Respondent’s discriminations in price in commerce, as 
herein before alleged, are substantial. The effect of such discrimina- 
tions may be substantially to lessen competition or tend to create a 
monopoly in the line of commerce in which respondent is engaged, or 
to injure, or to destroy competition with respondent and its competi- 
tors, or to prevent competition with respondent by its competitors. 

The discriminations in price, as hereinabove alleged, are in viola- 
tion of the provisions of subsection (a) of Section 2 of the Clayton 
Act as amended by the Robinson-Patman Act. 


CONSENT SETTLEMENT + 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
polies, and for other purposes,” approved October 15, 1914, (the 
Clayton Act) as amended by an Act of Congress approved June 19, 
1936, (the Robinson-Patman Act) (15 U.S. C. A. Section 13) the 
Federal Trade Commission on November 19, 1952, issued and sub- 
sequently served its complaint on the respondent named in the cap- 
tion hereof, charging it with discriminating in price between differ- 
ent purchasers of commodities of like grade and quality in violation 
of the provisions of subsection (a) of Section 2 of said Clayton Act, 
as amended. 


1The Commission’s ‘Notice’? announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on June 24, 1958, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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The respondent, desiring that this proceeding be disposed of by 
- the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purposes of this proceeding, 
_ and review thereof, and the enforcement of the order consented to, 
and conditioned upon the Commission’s acceptance of the consent 
_ settlement hereinafter set forth, and in lieu of the answer and 
amended answer to said complaint heretofore filed and which, upon 
acceptance by the Commission of this settlement, are to be withdrawn 
from the record, hereby : 

1. Admits all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consents that the Commission may enter the matters here- 
inafter set forth as its findings as to the facts, conclusion, and order 
to cease and desist. It is understood that the respondent, in consent- 
ing to the Commission’s entry of said findings as to the facts, con- 
clusion, and order to cease and desist, specifically refrains from ad- 
mitting or denying that it has engaged in any of the acts or practices 
stated therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondent consents may be entered herein in final dispo- 
sition of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Jacobs Manufacturing Company is a 
corporation, organized, existing and doing business under and by 
virtue of the laws of the State of Connecticut, with its principal office 
and place of business located on Jacobs Road, West Hartford, Con- 
necticut. 

Par. 2. For many years past respondent has been, and is now, en- 
gaged in the manufacture of industrial chucks, parts, and accessories 
therefor. The chuck is a mechanical device for holding a tool or 
piece of work, and is used principally on motor driven, hand and 
portable tools, drills, lathes, and milling machines. 

Respondent’s manufacturing activities being limited to the pro- 
duction of chucks, parts and accessories therefor, respondent sells 
its products to manufacturers of appliances and machines upon which 
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its said products are adaptable, for use as original equipment, and for 
resale as replacement equipment upon products of their own manu- 
facture. Respondent also sells its products for replacement pur- 
poses to machinery dealers, service stations, distributors, wholesale 
hardware distributors, and other dealers. Respondent’s total volume 
of sales of its products for 1950 was approximately $4,550,000. 

Par. 3. In the course and conduct of its business, respondent en- 
gaged in commerce as “commerce” is defined in the Clayton Act 
having sold and shipped its products manufactured by it at its factory 
located in the State of Connecticut, and caused the same to be trans- 
ported from said State to purchasers located in other States of the 
United States and in other places subject to the jurisdiction of the 
United States and in foreign countries. Respondent also sold a sub- 
stantial quantity of its products to purchasers located in the State of 
Connecticut. At least one of the purchases involved in each of the 
discriminations in price hereinafter found to exist, were in interstate 
commerce, 

Par. 4. During 1925 respondent inaugurated and put into effect 
an annual quantity discount and rebate plan applicable to its sales of 
drill chucks to manufacturers of motor driven, hand or portable tools, 
and light power driven machinery for use as original and replacement 
equipment, as hereinbefore described. Under said plan it was usually 
respondent’s practice to send a statement to each of such purchasers 
at the end of the calendar year showing the total amount of purchases 
for such period accompanied by a credit memorandum and check for 
the amount of said discount and rebate earned pursuant to the terms 
and conditions of said annual quantity discount and rebate plan, 
which will hereinafter be more particularly described. 

Par. 5. From the time of its inauguration in 1925 to and including 
1947 respondent effected various changes in its annual quantity dis- 
‘count and rebate plans both as to the annual volumes of purchases 
upon which said discounts and rebates were computed, and also as to 
the percentages of annual volumes of purchases which were allowed 
and paid. 

Respondent’s present annual quantity discount and rebate plan, 
applicable to manufacturers of motor driven, hand or portable tools, 
and light power driven machinery, has been in effect since 1948, and is 
illustrated by the table herein set forth which is for the year 1950. 
This table is substantially correct; but there are some of respondent’s 
said manufacturer-purchasers who received discriminatory discounts 
and rebates which do not conform to the percentages of volumes 
appearing in said table: 
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Purchasers Classified According to Their Respective Volume Brackets 
1950 


1 2 3 | 4 5 6 | Us | 8 
Discounts and Rebates Dollar discounts and rebates 
- Volume of 
Volume brackets aeciean:. oo p Number purchases | aE ne 
centages given | equiv- ae SEOLENS SME DEE 
alent | Chasers 

ivessiuhang20000=22 [1022s boss 0 14 $127, 004. 08 0 0 0 
$25,000 to $50,000__-_] 214__--.-_--_-.__ 2.5. 4 130, 780. 65 0 $3, 269. 51 $3, 269. 51 
$50,000 to $100,000_._| 244 and 244______ 4.94 7 492, 640. 85 0 26, 560.91 | 26, 560. 91 
-$100,000 to $200,000-- 27g pnd 214 and 7.31 7 993, 189. 30 | $2,915.58 | 69,726.91 | 72,642.49 

2. 

~ $200,000 and over.._| 214 and 214 and 9. 63 1 797, 733. 52 | 56,888.05 | 19, 943.34 | 76, 831. 39 


244 and 2%. 
Ota ewes sees | eee eee Sere ee eres 33 | 2, 541, 348. 40 | 59, 803.63 | 119, 500.67 | 179, 304. 30 


Par. 6. Respondent generally computes and pays quantity discounts 
-and rebates under its annual quantity discount and rebate plan, as 
described in Paragraph 5, upon the basis of respondent’s net prices 
charged its several original equipment manufacturer-purchasers. 
During 1950 respondent sold its drill chucks and parts to thirty-three 
of such purchasers for use as original equipment and replacement pur- 
poses upon motor driven, hand or portable tools and light power driven 
machinery of their own manufacture, whose total purchases from re- 
spondent amounted to $2,541,348.40. Nineteen of such manufacturer- 
purchasers, whose purchases amounted to $2,414,344.32 in 1950 received 
rebate checks under respondent’s annual quantity discount and rebate 
plan on December 30, 1950, amounting to $119,500.67. Some of these 
nineteen manufacturer-purchasers, including the largest, were allowed 
discounts amounting to $59,803.63 which were deducted currently by 
respondent from bills and invoices submitted by respondent to said 
purchasers for goods bought during 1950. Thus augmented, respond- 
ent’s total quantity discounts and rebates paid for 1950 based upon 
the total purchases herein stated are increased from $119,500.67 to 
$179,304.30. The remaining fourteen manufacturer-purchasers whose 
individual purchases were less than $25,000 for 1950 received nothing 
under said plan. 

All of said thirty-three purchasers, except two, who were located 
in the State of Connecticut and who received nothing under respond- 
ent’s annual quantity discount and rebate plan by reason of insufficient 
-annual volumes of purchases, were located in other States of the United 
States; and therefore, respondent’s sales of its drill chucks and parts 
-to such purchasers were in interstate commerce, as hereinbefore found, 


1472 FEDERAL TRADE COMMISSION DECISIONS 
Findings 49 ‘TITAS 


and were sold by respondent for use, consumption, or resale within the 
United States, in places subject to the jurisdiction of the United States 
and the District of Columbia. 

Par. 7. Respondent in the allowance and payment of discounts and 
rebates by means of its annual quantity discount and rebate plan, as. 
hereinbefore described, has been discriminating in price between its 
said different manufacturer-purchasers, in commerce, of commodities 
of like grade and quality by charging some of said purchasers higher 
prices than respondent charges to others. 

Par. 8. Respondent is the largest manufacturer of industrial chucks. 
in the United States. For approximately fifty years respondent has. 
been the leading manufacturer of industrial chucks used in the port- 
able machine tool industry. It produces and sells approximately 95% 
of all industrial chucks sold in the United States for use in connection 
with portable machine tools. There are other manufacturers of in- 
dustrial chucks in the United States who are in competition with re- 
spondent in the sale of such chucks and parts to original equipment 
manufacturers; but by reason of respondent’s predominant position 
in the chuck manufacturing industry which has existed for many 
years, such competition is necessarily limited. One of respondent’s 
original equipment manufacturer customers, which is its largest, and 
which purchases all, or substantially all of its chuck requirements from 
respondent, occupies a dominant position in the production and sale of 
portable drills in the United States. 

Par. 9. Respondent manufactures and sells a wide variety of in- 
dustrial chucks suitable to the requirements of the original equipment 
manufacturers and in sufficient quantities to supply their needs. Re- 
spondent’s annual quantity discount and rebate plan, as hereinbefore 
described, tends to cause such original equipment manufacturer-pur- 
chasers to concentrate all their purchases of chucks and parts upon re- 
spondent’s products to the exclusion of respondent’s competitors and 
to their injury. Respondent’s annual quantity discount and rebate 
plan also tends to discourage and prevent prospective competition with 
respondent by reason of the inducements offered thereby to respond- 
ent’s original equipment manfucturer-purchasers to concentrate all 
purchases of their chuck requirements with respondent in order to 
receive the discounts and rebates provided by said plan. As an illus- 
tration, of respondent’s original equipment manufacturer-purchasers 
for 1950, one purchased $25,327.12 of respondent’s chucks and received 
a quantity discount and rebate of $633.18. Thus the small additional 
purchases made by such purchaser to bring it within the 214 per cent 
discount bracket not only resulted in the equivalent of free goods to 
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that extent, but also to the extent of the difference between the neces- 
sary additional goods bought and the total amount of the quantity 
discount and rebate received. Another purchaser bought $51,270.47 
-of respondent’s chucks and received a quantity discount and rebate of 
$2,531.48, thereby increasing its maximum quantity discount and re- 
bate of 214 per cent on all purchases less than $50,000 to 4.94 per cent 
on all purchases up to and including $50,000.00, as well as on those 
above that amount. Another of respondent’s purchasers bought 
$101,365.06 of respondent’s chucks and received a quantity discount 
and rebate of $7,413.90, and thereby increased its maximum quantity 
discount and rebate of 4.94 percent on all purchases less than $100,000 
to 7.31 percent on all purchases up to and including $100,000.00, as well 
as on those above that amount. Respondent’s largest purchaser, with 
purchases of respondent’s chucks and parts amounting to $797,733.52, 
and the only one in the $200,000 bracket, in addition to receiving $19,- 
943.34 from respondent as a quantity rebate at the end of the year, 
currently received as discounts from invoices of respondent’s goods, 
additional quantity discounts amounting to $56,888.05 which con- 
stituted an immediate and distinct incentive to such purchaser, to con- 
centrate its purchases in respondent’s products. Similar incentives 
were given to other of respondent’s purchasers as stated in Para- 
graph 6. 

Par. 10. Respondent’s discriminations in price in commerce, as 
hereinbefore found are substantial. The effect of such discrimina- 
tions may be substantially to lessen competition or tend to create a 
monopoly in the line of commerce in which respondent is engaged, or 
to injure, or to destroy competition with respondent and its competi- 
tors, or to prevent competition with respondent by its competitors. 


CONCLUSION 


The discriminations in price as hereinabove found to exist are in 
violation of the provisions of subsection (a) of Section 2 of the Act of 
‘Congress entitled, “An Act to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other purposes,” approved 
October 15, 1914, (the Clayton Act) as amended by an Act of Congress 
approved June 19, 1936, (the Robinson-Patman Act). 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent Jacobs Manufacturing Company, 
a corporation, engaged in commerce, as “commerce” is defined in the 
aforesaid Clayton Act, its officers, representatives, agents and em- 
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ployees, directly or through any corporate or other device, in the sale: 
of industrial chucks, parts, and accessories therefor of like grade and 
quality, do forthwith cease and desist from directly or indirectly dis- 
criminating in price between purchasers, who are manufacturers of 
motor driven, hand or portable tools, or light power driven machinery 
within the United States, and places subject to the jurisdiction of the 
United States where either or any of the purchases involved in such 
discrimination are in said commerce, by selling said products to any 
of said purchasers at prices which are higher than the prices at which 
said products are sold by respondent to any other of said purchasers, 
and where any such sale is made in competition with one or more 
sellers of said products. 

It is further ordered, That the respondent shall, within sixty (60) 
days after the service upon it of this order, file with the Commission a. 
report in writing setting forth in detail the manner and form in which 
it has complied with this order. 


JACOBS MANUFACTURING COMPANY, 
a corporation 
By [S] Louts B. Stoner 
President 
[S] Franx CHapMAan 
Counsel for Respondent. 


Date: 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and entered of record on this the 24th day of 
June, 1953. 
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In THe Marrer or 


-CZECHO-SLOVAK CRYSTAL IMPORTERS ASSOCIATION, 
INC. (IMPORTED CRYSTAL ASSOCIATION, INC.) ET AL. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED: 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5988. Complaint, May 12, 1952—Decision, June 25, 1958 


While a small percentage of the lighting glass products made for use in the 
United States is presently manufactured in Japan, Germany, Austria and 
other foreign countries as well as in the United States, such glass products 
have generally been deemed to be of inferior quality to Czechoslovakian 
lighting glass products and have not enjoyed the acceptance in the United 
States accorded to said Czechoslovakian products. 


Where twelve corporations, two partnerships and an individual, which were 
engaged in importing “lighting glass products’—i. e., glass crystals, prisms, 
drops, chandeliers, and related products—from Czechoslovakia and other 
foreign countries for sale and distribution throughout the United States: 
and for use in the manufacture of lighting fixtures for such sale and dis- 
tribution; would have been in competition with one another, except for the 
facts below set forth, and were in competition with their customers and 
with importers who were not members of their association ; and for a number 
of years theretofore imported about 90% of the volume of lighting glass 
products made in Czechoslovakia for sale and distribution in the United 
States and thereby dominated and controlled the lighting glass products 
industry in this country; together with their association, incorporated in 
1946 to “advance the business of importers of erystal chandeliers and of 
all chandelier parts from Czechoslovakia, and to deal with problems con- 
cerning or affecting them and of allied and kindred businesses; * * * ”— 

Cooperated, combined, conspired, agreed, and entered into and carried out an 
understanding and planned common course of action between and among 
themselves and others (1) to prevent competing purchasers from import- 
ing lighting glass products directly from the suppliers; (2) to fix and es- 
tablish prices, terms, and conditions of purchase in connection with the 
importation of such products; and (3) to monopolize within themselves 
the import, sale and distribution of said products in commerce; and as a 
part and parcel of said action and practice unlawfully to thwart, hinder, 
frustrate, and suppress competition— 

(a) Restricted the membership of their association and obtained an agree- 
ment from the Czechoslovakian glass import authorities whereby the sale 
of said products was restricted to members of their association and other 
importers approved by them; 

(b) Caused said Czechoslovakian glass export authorities to enjoin glass ex- 
porters from selling such products to nonmember importers in the United 
States ; 
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(c) Agreed with the Czechoslovak Glass Export Co., Ltd., that that export 
agency would lower its prices to enable said members to meet the competi- 
tion of such products of other origin; that the sale of the Czechoslovakian 
products would be made exclusively to the members and other importers 
they approved; and that respondents would confine their purchases of such 
lighting glass products to said export agency to the exclusion of other 
sources of supply; 

(d) Agreed among themselves and with their source of supply in Czechoslovakia 
that the purchase price paid by any member of any lighting glass product 
would be identical with that paid by any other members for the same 
product; and 

(e) Organized and used their said association as an unlawful medium of 
effectuating and carrying out such agreement, understanding, and prac- 
tices; and 

Where their aforesaid association— 

(f) Received from the Czechoslovakian government officials their current list 
of United States lighting glass product importers and also numerous in- 
quiries to such officials from non-member importers in the United States 
in regard to the purchase of lighting glass products; and advised said 
officials as to whether or not said non-member importers should be allowed 
to purchase directly from Czechoslovakia; and 

(g) Kept said government officials apprised of its membership and of com- 
petitive activities in the industry ; and 

Where the aforesaid members during the same period of time— 

(h) Refrained from purchasing lighting glass products from sources outside 
of Czechoslovakia ; and 

Where respondents, through the terms of an agreement entered into on or about 
August 29, 1949, with the Czechoslovak Glass Export Co. Ltd.— 

(4) Further implemented and insured a successful continuation of their unlaw- 
ful cooperation, planned common course of action, ete. through the terms of 
said agreement whereby the association members were supplied with new 
prices and price lists, sales were limited to members with certain approved 
exceptions, members undertook to purchase exclusively in Czechoslovakia, 
competitive orders were to be cancelled if possible, and said Export Com- 
pany undertook to quote competitive prices against all other suppliers, proof 
of whose lower prices was to be made available by the association; and 

Where said respondents and said Glass Export Company, notwithstanding 
latter’s notice in April 1950 that the agreement would not be renewed— 

(j) Continued to adhere to its terms and conditions until on or about October 
1951 when circumstances beyond their control precluded respondents’ fur- 
ther importation of lighting glass products from said country; 

Capacity, tendency, and effect of which agreement, understanding, ete., and of 
the acts and practices done pursuant thereto were to substantially lessen, 
restrain, and eliminate competition among and between said respondent 
members and between them and others in the importation of lighting glass 
products and in the sale and distribution thereof and of lighting fixtures 


IMPORTED CRYSTAL ASSN., INC. ET AL. 1477 
1475: Complaint 


manufactured therefrom in commerce; empower and enable respondent 
members to control the market for said products and fixtures; enhance prices: 
paid for said products and fixtures by competitors and consumers; and to 
tend dangerously to create a monopoly in respondent members in the im- 
portation of lighting glass products and in the sale and distribution of such 
products and fixtures in commerce: 

Held, That such acts and practices were all to the injury and prejudice of the 
public and competitors, and constituted unfair methods of competition in 
commerce. 


Before U7. James A. Purcell, hearing examiner. 

Mr, Floyd O. Collins and Mr. J. Wallace Adair for the Commission.. 
Davis & Heffner, of New York City, for respondents generally. 

Mr, Daniel Schnabel, of Beverly Hills, Calif., for Lewis J. Smith. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act,, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the parties named 
in the caption hereof and more particularly described and referred 
to hereinafter as respondents, have violated Section 5 of the Federal 
Trade Commission Act (U.S. C. Title 15, Section 45), and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 


~ would be in the public interest, hereby issues its complaint, stating 


its charges in that respect as follows: 

ParacraPH 1. The respondent, Czecho-Slovak Crystal Importers 
Association, Inc., hereinafter referred to as respondent “Association”, 
is a New York corporation, incorporated in 1946, with its principal 
office and place of business presently located at 48 West 37th Street, 
New York, New York, which is the business office of its Secretary, 
Irvin G. Nelson. The membership of the respondent Association is 
composed of corporations and individuals trading as partnerships or 
sole proprieters who are generally engaged in the business of import- 
ing glass crystals, prisms, drops, chandeliers and other similar or re- 
lated products (sometimes hereinafter referred to as “lighting glass 
products”) for sale and distribution in commerce and for use in the 
construction of lighting fixtures for sale and distribution in com- 
merce among and between the various states of the United States. 

The constitution and by-laws of the respondent Association declares 


its purpose to be: 
ARTICIE II—PURPOSES 


Section 1. The general purposes of the Association shall be to foster, encour- 
age and generally to advance the business of importers of crystal chandeliers 
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and of all chandelier parts from Czechoslovakia, and to deal with problems con- 
cerning or affecting them and of allied and kindred businesses; to secure free- 
dom from unjust and unlawful exactions; to unite for appropriate study and 
action, the said importers and allied or kindred businesses who are interested in 
the tariff law and in the administration of the Customs in general; to secure 
for said businesses the fair and administrative treatment to which they, are en- 
titled and to discourage ill-considered tariff legislation which might result not 
only in unfair discrimination in the United States but also in adverse effects on 
our international trade in general; to reform abuses relating to said businesses, 
and to promote and encourage sound, ethical and progressive business methods 
among them; to collect and disseminate accurate and reliable information re- 
lating to matters of said businesses and also the standing of persons and cor- 
porations engaged therein; to procure uniformity and certainty of practices and 
usages of said businesses; to settle differences between its members and those 
with whom they do business; to insure united action wherever else the inter- 
ests of its members are concerned; and to do all such things as may be neces- 
sary and proper for the carrying out of the foregoing purposes. 


ARTICLE IV—-MEMBERSHIP, DUES, VOTING, COMPLAINTS 


Section 1. Any American citizen or a partnership, or a corporation, consisting 
of American citizens, or of whom American citizens shall be controlling or man- 
aging members or directors, who import merchandise into the United States or 
its territories, or who deal in imported merchandise or who are interested 
in the tariff laws, shall be eligible to membership in the Association. 

Par. 2. The following is a description of the corporate and individ- 
ual respondents (sometimes hereinafter referred to as “respondent 
members”), all of whom are members of respondent Association: 

Bohemia Import Co., Inc., is a New York corporation, incorporated 
in 1946, with its principal office and place of business located at 39 West 
23rd Street, New York, New York. 

Crystal Mart, Incorporated, is a New York corporation, incor- 
porated in 1946, with its principal office and place of business located 
at 31 Kast 27th Street, New York, New York. 

Elite Glass Co., Inc., is a New York corporation, incorporated in 
1926, with its principal office and place of business located at 111 West 
22nd Street, New York, New York. 

Nelson Bead Co., Inc., is a New York corporation, incorporated 
in 1946, with its principal office and place of business located at 
48 West 37th Street, New York, New York. 

Weiss & Biheller Merchandise Corporation is a New York corpora- 
tion, incorporated in 1934, with its principal office and place of 
business located at 584 Broadway, New York, New York. 

Lightolier Co., Inc., is a New York corporation, incorporated in 
1904, with its principal office and place of business located at 346 
Claremont Avenue, Jersey City, New Jersey. 
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Rialto Import Corporation is a New York corporation, incorpo- 
rated in 1925, with its principal office and place of business located 
at 135 West 44th Street, New York, New York. 

Gregory Sales Company, Inc., is a New York corporation, incor- 
porated in 1938, with its principal office and place of business located 
at 232 East 59th Street, New York, New York. 

Charles J. Winston & Co., Inc., is a New York corporation, incor- 
porated in 1940, with its principal office and place of business located 
‘at 515 Madison Avenue, New York, New York. 

Lawson Crystal, Inc., is a Missouri corporation, incorporated in 
1947, with its principal office and place of business located at 4453a 
‘Olive Street, St. Louis, Missouri. 

Sol Horn, Inc., is a New York corporation, incorporated in 1946, 
‘with its principal office and place of business located at 236 Fifth 
Avenue, New York, New York. 

Warren Kessler, Inc., is a New York corporation, incorporated in 
1929, with its oars office and place of business located at ee 
Fifth Avenue, New York, New York. 

Isaac Albert, Louis Albert, and Charles Albert are individuals and 
‘co-partners, trading and aoe business under the partnership name 
and style of I. Albert Co., with their principal office and place of 
‘business located at 232 East 59th Street, New York, New York. 

Sol Goodman and Edith Goodman are individuals and copartners, 
trading and doing business under the partnership name and style of 
‘Goody Lamp Co., with their principal office and place of business 
located at 40 West 27th Street, New York, New York. 

Lewis J. Smith is an individual trading and doing business under 
the firm name and style of Crystal Import Co., with his principal 
office and place of business located at 7201 Melrose Avenue, Los 
Angeles, California. 

Par. 3. The respondent Association is not engaged in the business 
of importing, selling, or distributing lighting glass products as 
herein described, but said respondent has aided, abetted, guided, and 
assisted its respondent members in the performance of unlawful acts 
and practices hereinafter alleged. 

Par. 4. The respondent members are now, and since October 1946 
have been, engaged in the business of importing lighting glass prod- 
ucts from Czechoslovakia and other foreign countries for sale and 
distribution throughout the United States and for use in the manu- 
facture of lighting fixtures for sale and distribution throughout the 
United States. Said respondents cause such products, when sold, to 
be shipped to purchasers thereof, many of whom are located in the 
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several states of the United States other than the states of origin 
of said shipments and in the District of Columbia; and there has: 
been, and now is, a constant current and course of trade in said 
lighting glass products and lighting fixtures in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, among and. 
between the several states of the United States and in the District 
of Columbia. 

Par. 5. Except for the unlawful cooperation, planned common 
course of action, understanding, agreement, combination and con- 
spiracy hereinafter alleged, respondent members would be in com- 
petition with one another in the import of lighting glass products.. 
Said respondent members have been, and are now, in competition 
with others engaged in the import of lighting glass products. Said 
respondents are also in competition with their customers and with 
importers who are not members of respondent Association in the 
offering for sale, sale and distribution of lighting glass products and 
lighting fixtures manufactured from such products throughout the. 
sevéral states of the United States and in the District of Columbia. 

Par. 6. Prior to World War II, and for several years thereafter, 
substantially all of the lighting glass products used in the United 
States in the manufacture of chandeliers and other similar or related 
lighting fixtures were obtainable only from Czechoslovakia. A small 
percentage of the lighting glass products manufactured for use in 
the United States is presently manufactured in Japan, Germany, 
Austria, and other foreign countries as well as in the United States. 
Such glass products have generally been deemed to be of inferior 
quality to Czechoslovakian lighting glass products and have not en- 
joyed the acceptance in the United States accorded to said Czecho- 
slovakian glass products. Respondent members have for several years: 
past imported, and still do import, approximately 90 percent of the 
volume of lighting glass products manufactured in Czechoslovakia 
for sale and distribution in the United States, and by reason of this 
fact possess the ability and the means of dominating and controlling, 
and have actually, for several years past, dominated and controlled 
the lighting glass glass products industry in the United States. 

Par. 7. For more than five years last past, the respondent mem- 
bers, together with the respondent Association, have been and are 
engaged in unfair methods of competition and unfair acts and prac- 
tices in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, in that they have acted and are still acting unlaw- 
fully to thwart, hinder, frustrate and suppress competition by coop- 
erating, combining, conspiring, agreeing and entering into and car- 
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rying out an understanding and planned common course of action 
‘between and among themselves and others to prevent competing 
purchasers from importing lighting glass products directly from the 
suppliers thereof; to fix and establish prices, terms and conditions 
of purchase in connection with the purchase and importation of 
lighting glass products; and to monopolize within themselves the 
import, sale, and distribution of said products in said commerce. As 
a part and parcel thereof they have committed acts and promulgated 
and used policies, methods and practices hereinafter more particu- 
larly set forth in subparagraphs 1 to 7, inclusive, of this Paragraph 7: 

1. Respondents restricted the membership of respondent Associa- 
tion and obtained an agreement or understanding from the Czecho- 
slovakian glass export authorities, which were in control of the ship- 
ment of lighting glass products from Czechoslovakia, whereby the 
sale of said lighting glass products was restricted to respondent 
members and other importers approved by respondents. 

2. Respondents caused the Czechoslovakian glass export author- 
ities to enjoin glass exporters from selling lighting glass products to 
importers in the United States who were not members of respondent 
Association. 

3. Respondents agreed with Czechoslovak Glass Export Co., Ltd. 
that that export agency would lower its price to enable respondent 
members to meet the competition of lighting glass products of other 
origin; that the sale of Czechoslovakian lighting glass products 
would be made exclusively to the respondent members and other im- 
porters approved by respondents; and that respondents would con- 
fine their purchases of such lighting glass products to the said export 
agency to the exclusion of other sources of supply. 

4, Respondents agreed among themselves and with their source 
of supply in Czechoslovakia that the purchase price paid by any 


- respondent member for any lighting glass product would be identical 


to that paid by any other respondent member for the same product. 

5. Respondents organized and used, and are now using, respondent 
Association as an unlawful medium of effectuating and carrying out 
the agreement, understanding, and practices herein alleged. 

6. In compliance with the aforesaid cooperation and planned com- 
mon course of action, understanding or agreement, the Czechoslo- 
vakian government officials transmitted its current list of United 
States lighting glass product importers to the respondent Association 
for its approval. Since 1946, said Czechoslovakian officials have re- 
ceived numerous inquiries from importers located in the United States 
who were not members of respondent Association in regard to the pur- 
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chase of lighting glass products. These inquiries have been consist- 
ently referred to respondent Association which, acting through its 
members, have advised said Czechoslovakian officials as to whether or 
not said importers should be allowed to purchase said products directly 
from Czechoslovakia. Respondent Association has also kept the 
Czechoslovakian government officials apprised of its membership and 
of competitive activities in the industry. During the same period of 
time respondent members have refrained from purchasing lighting 
glass products from sources outside of Czechoslovakia. 

7. Respondents further implemented and insured a successful con- 
tinuation of the unlawful cooperation, planned common course of 
action, combination and conspiracy, through an agreement entered into 
on or about August 29, 1949, with the Czechoslovak Glass Export Co. 
Ltd., in the following terms: 

“(1) New prices of Chandelier Trimmings will be put into force 
as of August 1st 1949 as per the Price List attached. 

“(2) New Price-Lists for Chandeliers are to be in force as of 
August 1st and the members of the Association will receive their new: 
prices promptly. cs 

“(3) The sales of Trimmings and complete Crystal Chandeliers 
Crystal Breakets, Baskets and Ceiling Pieces will be sold-only to the 
members of the Association and in addition to the following firms: 


Halcolite, Brooklyn, 

Crystal Import, Los Angeles, 
Lawson, St. Louis, 

Sol Horn Inc., New York 1. 


“(4) As stated before, this selling policy will concern complete 
Crystal Chandeliers, Crystal Breakets, Baskets and Ceiling pieces. 
Regarding Chandeliers Glass Parts for the purpose of making Chan- 
deliers except Chandelier Trimmings it has been agreed that the selling 
policy for these items will be discussed and organized at a later date. 

“(5) Mr. Sanford on behalf of the Association agreed we supply 
Chandelier Trimmings a. Crystal Chandeliers to the following clients = 


Halcolite, Brooklyn, 

Crystal Import, Los Angeles, 
Lawson, St. Louis, 

Sol Horn, Inc. New York 1. 


“(6) All members of the Association as well as the clients as per- 
Par. (5) will buy Chandelier Trimmings and Crystal Chandeliers ex- 
clusively in Czechoslovakia. All orders placed with our competitors: 
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F prior to this agreement are to be cancelled if possible and on the other 
side all orders of non-members of the Association accepted and cou- 

firmed by the Czechoslovak Glass Export Co. Ltd. prior to this agree- 
‘ment will be delivered under the old conditions and prices. Such 

: orders are not in excess of $10,000.00 and will be shipped before Octo- 
ber Ist 1949. 

“(7) Czechoslovak Glass Export Co. Ltd. is at all times prepared 

to quote competitive prices against all other suppliers. The Importers 
Association agree to make available proof of lower prices being quoted 
by competitors and engage themselves to cooperate closely in this re- 
-gards with Centroglass. 
“(8) The Glassexport expects in view of the lower prices and of 
this agreement that the members will support them promptly with 
substantial orders. 

“(9) This agreement will be in force until July 1st 1950 and will 
be renewed automatically for a further year unless either party has 
given two months written notice that they desire to renegotiate a new 
contract.” 

At a later date the last three named firms in paragraph three of 
said agreement were admitted into membership in respondent Asso- 
ciation. 

Nothwithstanding the fact that Czechoslovak Glass Export Co., Ltd. 
in April 1950 notified the respondents that the foregoing agreement 
would not be renewed respondents and Czechoslovak Glass Export Co., 
Ltd. still adhere to its terms. 

Par. 8. The capacity, tendency, and effect of the aforesaid agree- 
ment, understanding, combination, and conspiracy hereinbefore de- 
scribed and the acts and practices of the respondents, and each of 
them, done and performed pursuant thereto and in furtherance there- 
of, are now and have been to substantially lessen, restrain and elimi- 
nate competition among and between said respondent members and 
between said members and others in the importation of lighting glass 
products and in the sale and distribution of said products and lighting 
fixtures manufactured therefrom in commerce; have empowered and 
enabled the respondent members to control the market for said prod- 
ucts and fixtures; have enhanced the prices paid for said prod- 
ucts and fixtures by competitors and consumers; have a dangerous 
tendency to create a monopoly in respondent members in the importa- 
tion of lighting glass products and in the sale and distribution of said 
products and fixtures in commerce; and are, and have been, all to the 
injury and prejudice of the public and competitors of fopondent mem- 
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bers, and constitute unfair methods of competition in commerce with- 
in the intent and meaning of Section 5 of the Federal Trade Com- 


mission Act. 
CONSENT SETTLEMENT + 


Pursuant to the provisions of the Federal Trade Commission Act 
(15 U.S. C. A., Sec. 45), the Federal Trade Commission on May 12, 
1952, issued and subsequently served its complaint on the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said Federal Trade Commission Act. 

The respondents, desiring that this proceeding be disposed of by the 
consent settlement procedure provided for in Rule V of the Com- 
mission’s Rules of Practice, solely for the purposes of this proceeding, 
any review thereof, and the enforcement of the order consented to, 
and conditioned upon the Commission’s acceptance of the consent 
settlement hereinafter set forth, and in lieu of the answer to said com- 
plaint heretofore filed by Lewis J. Smith, an individual, and which, 
upon acceptance by the Commission of this settlement, shall be deemed 
to have been withdrawn from the record, and in lieu of answers to said 
complaint by all other respondents herein, hereby : 

1. Admit all the jurisdictional allegations set forth in the complaint, 
and state that the name of the respondent Czecho-Slovak Crystal 
Importers Association, Inc., a corporation, was officially changed in 
accordance with the laws of the State of New York to Imported 
Crystal Association, Inc., a corporation, as of May 19, 1952. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specially refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

*The Commission’s ‘Notice’? announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is | 
served herewith, was accepted by the Commission on June 25, 1953, and ordered entered — 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof, 
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The admitted, jurisdictional facts, the statement of,the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, a 
of which the respondents consent may be entered herein in final aie 
position of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Imported Crystal Association, Inc., 
(formerly Czecho-Slovak Crystal Importers Association, Inc.), here- 
inafter referred to as respondent “Association,” is a New York cor- 
poration, incorporated in 1946, with its principal office and place of 
business presently located at 48 West 37th Street, New York, New 
York, which is the business office of its Secretary, Irvin G. Nelson. 
The membership of the respondent Association is composed of cor- 
porations and individuals trading as partnerships or sole proprietors 
who are generally engaged in the business of importing glass crystals, 
prisms, drops, chandeliers and other similar or related products 
(sometimes hereinafter referred to as “lighting glass products”) for 
sale and distribution in commerce and for use in the ‘construction 
of lighting fixtures for sale and distribution in commerce among and 
between the various States of the United States. 

The constitution and by-laws of the respondent Association declares 
its purpose to be: 


ARTICLE II—PURPOSES 


Section 1. The general purposes of the Association shall be to foster, en- 
courage and generally to advance the business of importers of crystal chande- 
liers and of all chandelier parts from Czechoslovakia, and to deal with problems 
concerning or affecting them and of allied and kindred businesses; to secure 
freedom from unjust and unlawful exactions; to unite for appropriate study 
and action, the said importers and allied or kindred businesses who are inter- 
ested in the tariff law and in the administration of the Customs in general; to 
secure for said businesses the fair and administrative treatment to which they 
are entitled and to discourage ill-considered tariff legislation which might re- 
sult not only in unfair discrimination in the United States but also in adverse 
effects on our international trade in general; to reform abuses relating to said 
businesses, and to promote and encourage sound, ethical and progressive busi- 
ness methods among them; to collect and disseminate accurate and reliable in- 
formation relating to matters of said businesses and also the standing of per- 
sons and corporations engaged therein; to procure uniformity and certainty of 
practices and usages of said businesses; to settle differences between its mem- 
bers and those with whom they do business; to insure united action ‘wherever 
else the interests of its members are concerned; and to do all such things as 
may be necessary and proper for the carrying out of the foregoing purposes. 
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Section 1. Any American citizen or a partnership, or a corporation, consist- 
ing of American citizens, or of whom American citizens shall be controlling or 
managing members or directors, who import merchandise into the United States 
or its territories, or who deal in imported merchandise or who are interested 
in the tariff laws, shall be eligible to membership in the Association. 

Par. 2. The following is a description of the corporate and in- 
dividual respondents (sometimes hereinafter referred to as “re- 
spondent members”), all of whom are members of respondent Associ- 
ation: 

Bohemia Import Co., Inc., is a New York corporation, incorporated 
in 1946, with its principal office and place of business located at 39 
West 23rd Street, New York, New York. 

Crystal Mart, Incorporated, is a New York corporation, incorpo- 
rated in 1946, with its principal office and place of business located at 
31 East 27th Street, New York, New York. 

Elite Glass Co., Inc., is a New York corporation, incorporated in 
1926, with its principal office and place of business located at 111 West 
22nd Street, New York, New York. 

Nelson Bead Co., Inc., is a New York corporation, incorporated in 
1946, with its principal office and place of business located at 48 West 
37th Street, New York, New York. 

Weiss & Biheller Merchandise Corporation is a New York corpo- 
ration, incorporated in 1934, with its principal office and place of 
business located at 584 Broadway, New York, New York. 

Lightolier Co., Inc., is a New York corporation, incorporated in 
1904, with its principal office and place of business located at 346 
Claremont Avenue, Jersey City, New Jersey. 

Rialto Import Corporation is a New York corporation, incorpo- 
rated in 1925, with its principal office and place of business located 
at 135 West 44th Street, New York, New York. 

Gregory Sales Company, Inc., is a New York corporation, incorpo- 
rated in 1938, with its principal office and place of business located at 
232 East 59th Street, New York, New York. 

Charles J. Winston & Co., Inc., is a New York corporation, incor- 
porated in 1940, with its principal office and place of business located 
at 515 Madison Avenue, New York, New York. 

Lawson Crystal, Inc., is a Missouri corporation, incorporated in 
1947, with its principal office and place of business located at 4453a 
Olive Street, St. Louis, Missouri. 
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-- Sol Horn, Inc., is a New York corporation, incorporated in 1946, 
with its principal office and place: of business located at 236 Fifth 
Avenue, New York, New York. 

Warren Kessler, Inc., is a New York corporation, incorporated in 
1929, with its principal office and place of business located at 220 Fifth 
Avenue, New York, New York. 

Isaac Albert, Louis Albert, and Charles Albert are individuals 
and copartners, trading and doing business under the partnership 
name and style of I. Albert Co., with their principal office and place 
of business located at 232 East 59th Street, New York, New York. 

Sol Goodman and Edith Goodman are individuals and copartners, 
trading and doing business under the partnership name and style of 
Goody Lamp Co., with their principal office and place of business 
located at 40 West 27th Street, New York, New York. 

Lewis J. Smith is an individual trading and doing business under 
the firm name and style of Crystal Import Co., with his principal 
office and place of business located at 7201 Melrose Avenue, Los 
Angeles, California. 

Par. 3. The respondent Association is not engaged in the business 
of importing, selling, or distributing lighting glass products, as herein 
described, but said respondent has aided, abetted, guided, and assisted 
its respondent members in the performance of unlawful acts and 
practices hereinafter set forth. 

Par. 4. The respondent members are now, and since October 1946 
have been, engaged in the business of importing lighting glass products 
from Czechoslovakia and other foreign countries for sale and distri- 
bution throughout the United States and for use in the manufacture 
of lighting fixtures for sale and distribution throughout the United 
States. Said respondents cause such products, when sold, to be shipped 
to purchasers thereof, many of whom are located in the several States 
of the United States other than the States of origin of said shipments 
and in the District of Columbia; and there has been, and now is, a 
constant current and course of trade in said lighting glass products and 
lighting fixtures in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, among and between the several States 
of the United States and in the District of Columbia. 

Par. 5. Except for the unlawful cooperation, planned common 
‘course of action, understanding, agreement, combination and conspir- 
acy hereinafter alleged, respondent members would be in competition 
with one another in the import of lighting glass products. Said re- 
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spondent members have been, and are now, in competition with others 
engaged in the import of lighting glass products. Said respondents 
are also in competition with their customers and with importers who 
are not members of respondent Association in the offering for sale, sale 
and distribution of lighting glass products and lighting fixtures man- 
ufactured from such products throughout the several States of the 
United States and in the District of Columbia. 

Par. 6. Prior to World War II, and for several years thereafter, 
substantially all of the lighting glass products used in the United 
States in the manufacture of chandeliers and other similar or related 
lighting fixtures were obtainable only from Czechoslovakia. A small 
percentage of the lighting glass products manufactured for use in the 
United States is presently manufactured in Japan, Germany, Austria, 
and other foreign countries as well as in the United States. Such glass 
products have generally been deemed to be of inferior quality to 
Czechoslovakian lighting glass products and have not enjoyed: the 
acceptance in the United States accorded to said Czechoslovakian 
glass products. Respondent members have for several years past im- 

ported, and still do import, approximately 90 percent of the volume 
of lighting glass products manufactured in Czechoslovakia for sale 
and distribution in the United States, and by reason of this fact pos- 
sess the ability and the means of dominating and controlling, and 
have actually, for several years past, dominated and controlled, the 
lighting glass products industry in the United States. 

Par. 7. For more than five years last past, the respondent memi- 
bers, together with the respondent Association, have been and are 
engaged in unfair methods of competition and unfair acts and praé- 
tices in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, in that they have acted and are still acting unlawfully 
to thwart, hinder, frustrate and suppress competition by cooperating, 
combining, conspiring, agreeing and entering into and carrying out 
an understanding and planned common course of action between:and 
among themselves and others to prevent competing purchasers from 
importing lighting glass products directly from the suppliers thereof ; 
to fix and establish prices, terms and conditions of purchase in con- 
nection with the purchase and importation of lighting glass products; 
and to monopolize within themselves the import, sale, and distribu- 
tion of said products in said commerce. As a part and parcel thereof 
they have committed acts and promulgated used policies, methods and 
practices hereinafter more particularly set forth in subparagraphs 
1 to 7, inclusive, of this Paragraph 7: 
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1. Respondents restricted the membership of respondent Associa- 
tion and obtained an agreement or understanding from the Czecho- 
slovakian glass export authorities, which were in control of the ship- 
ment of lighting glass products from Czechoslovakia, whereby the 
sale of said lighting glass products was restricted to respondent mem- 
bers and other importers approved by respondents. 

2. Respondents caused the Czechoslovakian glass export authori- 
ties to enjoin glass exporters from selling Hghting glass products 
to importers in the United States who were not members of respond- 
ent association. 

_ 8. Respondents agreed with Czechoslovak Glass Export Co., Ltd. 
that that export agency would lower its price to enable respondent 
members to meet the competition of lighting glass products of other 
origin; that the sale of Czechoslovakian lighting glass products would 
be made exclusively to the respondent members and other importers 
approved by respondents; and that respondents would confine their 
purchases of such lighting glass products to the said export agency 
to the exclusion of other sources of supply. 

4. Respondents agreed among themselves and with their source 
of supply in Czechoslovakia that the purchase price paid by any 
respondent member for any lighting glass product would be identical’ 
to that paid by any other respondent member for the same product. 
’ 5. Respondents organized and used, and are now using, respond- 
ent Association as an unlawful medium of effectuating and carrying: 
out the agreement, understanding, and practices herein alleged. 

“.6. In compliance with the aforesaid cooperation and planned com- 
mon course of action, understanding or agreement, the Czechoslo-’ 
vakian government officials transmitted its current list of United» 
States lighting glass product importers to the respondent Associa- 
tion for its approval. Since 1946, said Czechoslovakian officials have 
received numerous inquiries from importers located in the United 
States who were not members of respondent Association in regard to 
the purchase of lighting glass products. These inquiries have been 
consistently referred to respondent Association which, acting through 
its members, have advised said Czechoslovakian officials as to whether 
or not said importers should be allowed to purchase said products 
directly from Czechoslovakia. Respondent Association has also kept. 
the Czechoslovakian government officials apprised of its member- 
ship and of competitive activities in the industry. During the same 
period of time respondent members have refrained from purchasing 
lighting glass products from sources outside of Czechoslovakia. 
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7. Respondents further implemented and insured a successful con- 
tinuation of the unlawful cooperation, planned common course of 
action, combination and conspiracy, through an agreement entered 
into on or about August 29, 1949, with the Czechoslovak Glass Ex- 
port Co. Ltd., in the following terms: 

“(1) New prices of Chandelier Trimmings will be put into force 
as of August Ist 1949 as per the Price List attached. , 

(2) New Price-Lists for Chandeliers are to be in force as of Au- 
gust 1st and the members of the Association will receive their new 
prices promptly. 

(3) The sales of Trimmings and complete Crystal Chandeliers 
Crystal, Breakets, Baskets and Ceiling Pieces will be sold only to 
the members of the Association and in addition to the following 
firms : 


Halcolite, Brooklyn, 

Crystal Import, Los Angeles, 
Lawson, St. Louis, 

Sol Horn Inc., New York 1. 


(4) As stated before, this selling policy will concern complete 
Crystal Chandeliers, Crystal Breakets, Baskets and Ceiling pieces. 
Regarding Chandeliers Glass Parts for the purpose of making Chan- 
deliers except Chandelier Trimmings it has been agreed that the 
selling policy for these items will be discussed and organized at a later 
date. 

(5) Mr. Sanford on behalf of the Association agreed we supply 
Chandelier Trimmings a. Crystal Chandeliers to the following 
clients : 


Halcolite, Brooklyn, 

Crystal Import, Los Angeles, 
Lawson, St. Louis, 

Sol Horn, Inc., New York 1. 


(6) All members of the Association as well as the clients as per 
Par. (5) will buy Chandelier Trimmings and Crystal Chandeliers 
exclusively in Czechoslovakia. All orders placed with our competi- 
tors prior to this agreement are to be cancelled if possible and on 
the other side all orders of non-members of the Association accepted 
and confirmed by the Czechoslovak Glass Export Co. Ltd. prior to 
this agreement will be delivered under the old conditions and prices. 
Such orders are not in excess of $10,000.00 and will be shipped be- 
fore October Ist 1949. 
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(7) Czechoslovak Glass Export Co. Ltd. is at all times prepared 
to quote competitive prices against all other suppliers. The Im- 
porters Association agree to make available proof of lower prices be- 
ing quoted by competitors and engage themselves to cooperate close- 
ly in this regards with Centroglass. 

(8) The Glassexport expects in view of the lower prices and of 
this agreement that the members will support them promptly with 
substantial orders. 

_(9) This agreement will be in force until July 1st 1950 and will be 
renewed automatically for a further year unless either party has 
given two months written notice that they desire to renegotiate a 
new contract.” 

At a later date the last three named firms in paragraph three of said 
agreement were admitted into membership in respondent Association. 

Notwithstanding the fact that Czechoslovak Glass Export Co., Ltd. 
in April 1950 notified the respondents that the foregoing agreement 
would not be renewed respondents and Czechoslovak Glass Export 
Co., Ltd. continued to adhere to its terms and conditions until on or 
about October 1951 when circumstances beyond their control pre- 
cluded respondents’ further importation of lighting glass products 
from Czechoslovakia. 

Par. 8. The capacity, tendency, and effect of the aforesaid agree- 
ment, understanding, combination, and conspiracy hereinbefore de- 
scribed and the acts and practices of the respondents, and each of 
them, done and performed pursuant thereto and in furtherance 
thereof, are now and have been to substantially lessen, restrain and 
eliminate competition among and between said respondent members 
and between said members and others in the importation of lighting 
glass products and in the sale and distribution of said products and 
lighting fixtures manufactured therefrom in commerce; have empow- 
ered and enabled the respondent members to control the market for 
said products and fixtures; have enhanced the prices paid for said 
products and fixtures by competitors and consumers; have a dangerous 
tendency to create a monopoly in respondent members in the importa- 
tion of lighting glass products and in the sale and distribution of said 
products and fixtures in commerce; and are, and have been, all to the 
injury and prejudice of the public and competitors of respondent 
members, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of the Federal Trade 
Commission Act. 
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The acts and practices of respondents, as hereinabove found and 
set forth, are all to the prejudice of the public and constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That respondents Imported Crystal Association, Inc. 
(formerly Czecho-Slovak Crystal Importers Association, Inc.) ; 
Bohemia Import Co., Inc.; Crystal Mart, Incorporated; Elite Glass 
Co., Inc.; Nelson Bead Co., Inc.; Weiss & Biheller Merchandise Cor- 
poration; Lightolier Co., Inc.; Rialto Import Corporation; Gregory 
Sales Company, Inc.; Charles J. Winston & Co., Inc.; Lawson 
Crystal, Inc.; Sol Horn, Inc.; and Warren Kessler, Inc. ; corporations, 
their officers, agents, representatives and employees; Isaac Albert, 
Louis Albert, and Charles Albert, as individuals and copartners 
trading under the name and style of I. Albert Co.; Sol Goodman and 
Edith Goodman, as individuals and copartners trading under the 
name and style of Goody Lamp Co.; and Lewis J. Smith, as an indi- 
vidual trading under the name and style of Crystal Import Co., 
directly or through any corporate or other device, in connection with 
the purchase, sale or distribution of lighting glass products or light- 
ing fixtures in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from entering 
into, continuing, cooperating in, or carrying out any planned common 
course of action, understanding, agreement, combination, or conspir- 
acy between any two or more of said respondents, or between any one 
or more of said respondents and others not parties hereto engaged in 
competition with any of said respondents, to do or perform any of 
the following things: 


1. Inducing, coercing, compelling, or attempting to induce, coerce, 
or compel manufacturers of Czechoslovakian lighting glass products 
or any other manufacturers or suppliers of lighting glass products to 
restrict their sales of such products only to respondents. 

2. Hindering, preventing, or attempting to hinder or prevent pur- 
chasers, or potential purchasers, of lighting glass products who are 
not members of the Czecho-Slovak Crystal Importers Association, 
Inc., from obtaining such products from Czechoslovakia or any other 
source of supply. 
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3. Fixing or attempting to fix prices, discounts, terms or conditions 
of purchase of lighting glass products from Czechoslovakia or any 
other source of supply or maintaining any prices, terms or condition 
of sales so fixed. 

4, Confining, restricting, limiting, or attempting to confine, restrict, 
_ or limit their purchases of lighting glass products to Czechoslovak 
Glass Export Co., Ltd., or any other source or sources of supply. 

It is further ordered, That the respondents shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 


Importep Crystau Assocration, Neuson Brap Co., Inc. 


Inc.,, Nelson Bead Co., ine 
Imported Crystal Association, By [S] Herman Niceon 
Inc., Title, President 


(formerly Czecho - Slovak Date: Sept. 17,1952 


Crystal Importers Associa- Wass & BuaetueR MeRCHANDISE 
_ tion, Inc.) Corr. 


By [S] Gorpon W. Sanrorp Weiss & Biheller Merchandise 


Title, President 
Date: Sept. 17, 1952 


Bouemia Imrvort Co., Inc. 
Bohemia Import Co., Inc. 
By [S] Josspa Gurrmann 
Title, Vice President 

Date: Sept. 16, 1952 


Crystau Mart INcorPoRATED 
Crystal Mart, Incorporated 
By [S] Cuartes GorresmMAan 
Title, President 

Date: Sept. 17, 1952 


Eire Guass Co., Inc. 
Elite Glass Co., Inc. 
By [S] Irvine Levin 
Title, President 
Date: Sept. 17, 1952 


Corp. 
By [S] Gorpon W. Sanrorp 
Title, Secretary-treasurer 
Date: Sept. 17, 1952 


Licurouier Co., Inc. 
Lightolier Co., Inc. 

By [S] M. PHURNAUER 
Title, Secretary 

Date: Sept. 24, 1952 


Rratto Imeorr Corroration 
Rialto Import Corporation 
By [S] Josren L. Wetss 
Title, President 

Date: Sept. 22, 1952 
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Grecory Sates Company, Inc. Lours ALBERT 
Gregory Sales Company, Inc. Louis Albert (one of three partners © 


trading as I. Albert Co.) 
By [S] Louis Avserr 
Title, Partner 
Date: Sept. 19, 1952 


Cuartes ALBERT 
Charles Albert (one of three partners 


By [S] Cuartes Atperr 
Title, President 
Date: Sept. 19, 1952 


Cares J. Winston & Co., INc. 
Charles J. Winston & Co., Inc. 


By [S] Srantey Winston trading as I. Albert Co.) 

Title, President By [S] Cartes ALBERT 

Date : Sept. 24, 1952 Title, Partner 

Lawson Crysrax, Inc. Date: Sept. 19, 1952 

Lawson Crystal, Inc. Sot GoopmAn 

By [S] Paut S. Lansman Sol Goodman (one of two partners 
Title, President trading as Goody Lamp Co.) 


By [S] Sou Goopman 


Date: Sept. 18, 1952 Title, Partner 


Sot Horn, Inc. Date : Sept. 24, 1952 
Sol Horn, Inc. E G 
Be ilisan cas DITH GoopMAN 

2 ‘ Edith Goodman (one of two partners 
Title, President trading as Goody Lamp Co.) | 
Date : Sept. 23, 1952 By [S] Eprrx Goopman 
Warren Kesster, Inc. Title, Partner 
Warren Kessler, Inc. Date: Sept. 24, 1952 
By [S] Warren L. Kessier Lewis J. SMITH 
Title, President prs “fh . pores i ay trad- 
Date: Sept. 22, 1952 By [S] L. J. Sum 
Tsaac ALBERT Title, Owner 


Isaac Albert (one of three partners : ( 
trading as I. Albert Co.) Date: 9/19/98 


By [S] Isaac Anperr 
Title, Partner Per I. A. 
Date: Sept. 19, 1952 


The foregoing Consent Settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 25th day 
of June, 1953. 
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In roe Matrer oF 


JAN-WARREN CORPORATION ET AL. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 

' VIOLATION OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED 
OCT. 15, 1914, AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 
1936 


Docket 6073. Complaint, Dec. 15, 1952—Decision, June 25, 1953 


Where three corporations with a common address and the four individuals 
who were their officers and owned their outstanding stock, engaged in the 
purchase, sale, and distribution of frozen food, frozen juices, and other food 
products— 

(a) Received and accepted, directly and indirectly, commissions, brokerage, 
or allowances, or discounts in lieu thereof, in substantial amounts from 
interstate sellers on purchases made by the aforesaid corporations, and by 
said individuals through said corporations, on food products purchased 
for their respective accounts for resale; and 

Where said corporations and individuals— 

(b) Received and accepted directly or indirectly commissions, brokerage, or 
allowances or discounts in lieu thereof in substantial amounts from inter- 
state sellers on food products purchased by said individuals and one of said 
corporations for the account of the other two for resale: 

Held, That such acts and practices of said corporations and individuals, and 
each of them, individually and collectively, in receiving and. accepting 

’ commissions, broker’s fees, or other compensation, allowances, or discounts 
in. lieu thereof on purchases of food products in commerce made directly 
or indirectly for their-own accounts were in violation of subsec. (ce) of 
Sec. 2 of the Clayton Act as amended. 


Before Ur. John Lewis, hearing examiner. 
Mr. Austin H. Forkner and Mr. Edward 8. Ragsdale for the Com- 


mission. 
Abelove, Myers & Rosenblum, of Utica, N. Y., for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that. the 
corporations and individuals named in the caption hereof (herein- 
after designated respondents, and more particularly described), in- 
dividually and collectively, since June 19, 1936 have violated and are 
now violating the provisions of subsection (c) of Section 2 of the 
Clayton Act (U.S. C. Title 15, Sec. 18) as amended by the Robin- 
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son-Patman Act, approved June 19, 1936, hereby issues its complaint, 
stating its charges with respect thereto, as follows: 

ParacrapH 1. Respondent Jan-Warren Corporation, is a corpora- 
tion organized, existing and doing business under the laws of the 
State of New York, with its principle office and place of business lo- 
cated at 215 North Genesee Street, Utica, New York. Respondent 
is engaged in the business of buying, selling and distributing frozen 
foods, frozen juices and other food products, all of which are here- 
inafter designated as food products. 

Par. 2. Respondent Oneida Frozen Food Corporation, is a corpo- 
ration organized, existing and doing business under the laws of the 
State of New York, with its principal office and place of business lo- 
cated at 215 North Genesee Street, Utica, New York. Respondent is 
engaged in the business of buying, selling and distributing frozen 
foods, frozen juices and other food products, all of which are herein- 
after designated as food products. 

Par. 8. Respondent Minute Maid Representatives of New York 
State, Inc., is a corporation organized under the laws of the State 
of New York, with its principal office and place of business located 
at 215 North Genesee Street, Utica, New York. 

Respondent is engaged in the business of buying, selling and dis- 
tributing frozen juices, which are hereinafter designated as food 
products. 

Par. 4. Respondent, Maurice S. Levinson, is an individual resid- 
ing at 105 Arlington Road, Utica, New York. He is now president 
of Jan-Warren Corporation and of Minute Maid Representatives of 
New York State, Inc., and Treasurer of Oneida Frozen Food Corpo- 
ration. After becoming an officer, and at the present time, and for 
some time past as President and Treasurer of above named respond- 
ent corporations, said respondent together with respondent Mrs. 
Harriet (Maurice S.) Levinson, Earl Copeland, and Warren E. 
Copeland, has exercised and still exercises complete control over the 
business conducted by said respondent corporations, including the 
direction of their buying, selling and distribution policies. 

Par. 5. Respondent Mr. Harriet (Maurice S.) Levinson, is an in- 
dividual residing at 105 Arlington Road, Utica, New York, and is 
the wife of respondent Maurice S. Levinson. 

Said respondent is Vice President of Jan-Warren coisa 
and Secretary of Oneida Frozen Food Corporation. After becom- 
ing an officer, and at the present time and for some time past as Presi- 
dent and Secretary of respective respondent corporations, respond- 
ent together with respondents Maurice S. Levinson, Earl Copeland 
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and Warren E. Copeland, has exercised, and still exercises, complete 
control over the business conducted by said respondent corporations, 
including the direction of their buying and selling, and distributing 
policies. 

Par. 6. Respondent Earl Copeland is an individual residing at 47 

Emerson Avenue, Utica, New York. He is now President of Oneida 
Frozen Food Corporation and Treasurer of Jan-Warren Corpora- 
tion and Minute Maid Representatives of New York State, Inc. 
__ After becoming an officer, and at the present time, and for some 
time past as President and Treasurer of the respective respondent 
corporations, said respondent together with respondents Warren E. 
Copeland, Maurice S. Levinson, and Mrs. Harriet (Maurice S.) 
Levinson, has exercised and still exercises, complete control over the 
business conducted by said respondent corporations, including the 
direction of their buying, selling and distributing policies. 

Par. 7. Respondent Warren E. Copeland, is an individual residing 
at One Allen Road, Utica, New York, and is a son of respondent Earl 
Copeland. Said respondent is now Vice President of Oneida Frozen 
Food Corporation; and Secretary of Jan-Warren Corporation and 
Minute Maid Representatives of New York State, Inc. 

After becoming an officer and at the present time, and for some time 
past, as Vice President and Secretary, of the respective respondent 
corporations, said respondent together with respondents Earl Cope- 
land, Maurice S. Levinson and Mrs. Harriet (Maurice 8.) Levinson 
has exercised and still exercises complete control over the business con- 
ducted by said respondent corporations, including the direction of 
their buying, selling and distribution policies. 

Par. 8. All of the capital stock of each of the three respondent cor- 
porations is wholly owned by four individual respondents, the two in- 
dividual Levinson respondents owning 50% of the capital stock of 
each of the three respondent corporations, while the remaining 50% 
of the capital stock of each of said respondent corporations is owned 
by the two individual Copeland respondents. 

A summary of the corporate organization of each of the three re- 
spondent corporations, together with their respective stockholders, is 
set out herewith: 
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Minute Maid Repre- 
sentatives of New 


Officers Jan-Warren Corporation Oneida Frozen Food 


Corporation York State, Inc. 
President 2522-2 == ees Maurice S. Levinson...-| Earl Copeland-_--------- Maurice S. Levinson: 
Vice President... == ===--- = Harriet Levinson-.----_- Warren E. Copeland__--| Warren E. Copeland. 
Becretaryic Leslee tbs. Warren E. Copeland.___| Mrs. Harriet Levinson__| Warren E. Copeland. 
TOASTING oe sone ee ea Earl Copeland-_--------- Maurice S. Levinson__--| Earl Copeland. 


Number of Shares Owned 


y: ; 

Maurice S. Levinson----- 50 54 750 

Seal (Miaurice. S)\ale asa ese ses = anne |e Sees ee ey Se 
evinson. 

Earl Copeland--_-_-_-_------ 50 54 750 

WarrenthsCopéland’ sf: |Past 2S ee. ise Ti-t_.2A_ JCA Sire 


Total number of 
shares outstanding_- 100 110 1, 500 


Respondent Jan-Warren Corporation has issued and outstanding, 
100 shares of capital stock, 50 shares of which is owned by respond- 
ent Maurice S. Levinson, and the remaining 50 shares by respondent 
Kar] Copeland. 

Respondent Oneida Frozen Food Corporation, has issued and out- 
standing 110 shares of capital stock, 54 shares of which is owned by 
respondent Maurice S. Levinson and 1 share by his wife, respondent 
Harriet Levinson. 54 shares is owned by respondent Earl Copeland 
and one share by his son, respondent Warren E. Copeland. 

Respondent Minute Maid Representatives of New York State, Inc., 
has issued and outstanding 1,500 shares of capital stock, 750 shares 
of which is owned by Maurice S. Levinson, and the remaining 750 
shares is owned by Earl Copeland. 

Thus, there is a complete interlocking stock ownership, of each of 
the three respondent corporations. The 3 income received by each of 
the three respondent corporations is for the benefit of the respective 
stockholders. ) 

Par. 9. In the course and conduct of their business, said corporate 
and individual respondents, and each of them, continuously since 
June 19, 1936, or more particularly since January 1, 1947, made pur- 
chases of food products from sellers with places of business located 
in several States of the United States, other than the State where said 
respondents are located, and respondents, and each of them, corporate 
and individual, directly or indirectly caused such food products so 
purchased to be transported from said States to destinations in other 
States. There is and has been at all times mentioned herein a con- 
tinuous course of trade and commerce as “commerce” is defined in the 
Clayton Act, as amended, in said food products, across State lines be- 
tween said respondents and each of them and the sellers of said food 
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products: , Said food products are sold and distributed for use, con- 
sumption or resale within the various States of the United States. 

Par. 10. Respondents Jan-Warren Corporation, Oneida Frozen 
Food Corporation, and Minute Maid Representatives of New York 
State, Inc., and individual respondents, and each of them through said 
corporate respondents, since June 19, 1936, and more particularly 
since January 1, 1947 have purchased food products for their own 
account for resale and said respondents, corporate and individual, and 
each of them, received and accepted, directly or indirectly, commis- 
sions, brokerage, or allowances or discounts in lieu thereof, in substan- 
tial amounts from interstate sellers on such purchases. 

Respondent Jan-Warren Corporation and individual respondents 
and each of them through said corporate respondent since June 19, 
1936, and more particularly since January 1, 1947 have purchased food 
products for the account of respondents Oneida Frozen Food Corpora- 
tion and Minute Maid Representatives of New York State, Inc., for 
resale and said respondents, corporate and individual, and each of 
them received and accepted, directly or indirectly, commissions, brok- 
erage, or allowances or discounts in lieu thereof in substantial amounts 
from interstate sellers on such purchases. 

Par. 11. The Acts and practices of respondents corporate and indi- 
vidual, and each of them, individually and collectively since June 19, 
1936, or more particularly since January 1, 1947, in receiving and 
accepting commissions, brokerage fees or other compensation, allow- 
ances or discounts in lieu thereof on purchases of food products in com- 
merce made directly or indirectly for their own account as above 
alleged, are in violation of subsection (c) of Section 2 of the Clayton 
Act as amended by the Robinson-Patman Act. 


CONSENT SETTLEMENT + 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914, (the Clayton 
Act) as amended by an Act of Congress approved June 19, 1936, (the 
Robinson-Patman Act) (15 U.S. C. A. Section 13) the Federal Trade 


1The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on June 25, 1953, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. : 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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Commission on December 15, 1952, issued and subsequently served its 
complaint on the respondents, and each of them, named in the caption 
hereof, charging them, and each of them, with receiving and accepting 
commissions, brokerage fees or other compensation, allowances or dis- 
counts in lieu thereof on purchases of food products in commerce made 
directly or indirectly for their own account in violation of subsection 
(c) of Section 2 of the Clayton Act as amended by the Robinson- 
Patman. Act. 

- The respondents, and each of them, desiring that this proceeding 
be disposed of by the consent settlement procedure provided in Rule 
V of the Commission’s Rules of Practice, solely for the purposes of 
this proceeding, and review thereof, and the enforcement of the order 
consented to, and conditioned upon the Commission’s acceptance of 
the consent settlement hereinafter set forth, and in lieu of the answer 
to said complaint heretofore filed and which, upon acceptance by the 
Commission of this settlement, are to be withdrawn from the record, 
hereby: 

1. Admit all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, and each of them, 
in consenting to the Commission’s entry of said findings as to the 
facts, conclusion, and order to cease and desist, specifically refrain 
from admitting or denying that they have engaged in any of the acts 
or practices stated therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all 
of which the respondents consent may be entered herein in final dis- 
position of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. That respondent Jan-Warren Corporation, is a cor- 
poration organized, existing and doing business under the laws of the 
State of New York, with its principal office and place of business lo- 

cated at 215 North Genesee Street, Utica, New York. Respondent is 
engaged in the business of buying, selling and distributing frozen 
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foods, frozen juices and other food products, all of which are herein- 
after designated as food products. 

- Par. 2. That respondent Oneida Frozen Food CangthaBarn is a 
corporation organized, existing and doing business under the laws 
of the State of New Vous with its principal office and place of busi- 
ness located at 215 North Genesee Street, Utica, New York. Re- 
spondent is engaged in the business of buying, selling and distribut- 
ing frozen foods, frozen juices and other food prone: all of which 
are hereinafter designated as food products. 

Par. 3. That respondent Minute Maid Representatives ree New 
York State, Inc., is a corporation organized under the laws of the 
State of New York, with its principal office and place of business lo- 
cated at 215 North Genesee Street, Utica, New York. Respondent is 
engaged in the business of buying, selling and distributing: hea 
juices, which are hereinafter designated as food products. 

Par. 4. That respondent Maurice S. Levinson is an individual resid 
ing at 105 Arlington Road, Utica, New York. He is now President 
of Jan-Warren (orponaaon mde as of the date of the complaint 
herein, he was also Treasurer of Oneida Frozen Food Corporation. 
After becoming an officer, and for some time prior to the date of the 
complaint, as President and Treasurer of above named respondent 
corporations, said respondent, together with respondents Mrs. Harriet 
(Maurice S.) Levinson, Earl Copeland, and Warren EK. Copeland, 
exercised complete control over the business conducted by said 
respondent corporations, including the direction of their buying, 
selling and distribution policies. At the present time, said respondent 
still exercises such control over the business conducted by Jan-Warren 
Corporation and Minute Maid Representatives of New York State, 
Inc. . 
Par. 5. That respondent Mrs. Harriet (Maurice S.) Levinson, is 
an individual residing at 105 Arlington Road, Utica, New York, and 
is the wife of respondent Maurice 8. Levinson. 

That said respondent is Vice President of Jan-Warren Corporation, 
and, as of the date of the complaint, she was Secretary of Oneida 
Frozen Food Corporation. After becoming an officer, and for some 
time prior to the date of the complaint, as Vice President and Secretary 
of the respective respondent corporations, said respondent, together 
with respondents Maurice S. Levinson, Earl Copeland and Warren 
E. Copeland, exercised complete control over the business conducted 
by said respondent corporations, including the direction: of their 
buying, selling and distributing policies. At the present time, said 
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respondent still exercises such control over the business conducted 
by Jan-Warren Corporation. 

Par. 6. That respondent Earl Copeland is an individual residing 
‘at 47 Emerson Avenue, Utica, New York. He is now President of 
Oneida Frozen Food Corporation and as of the date of the complaint, 
he was Treasurer of Jan-Warren Corporation and Minute Maid 
Representatives of New York State, Inc. 

That.after becoming an officer, and for some time prior to the date 
of the complaint, as President and Treasurer of the respective respond- 
ent corporations, said respondent, together with respondents Warren 
E. Copeland, Maurice S. Levinson, and Mrs. Harriet (Maurice S.) 
Levinson, exercised complete control over the business conducted by 
‘said respondent corporations, including the direction of their buying, 
selling and distributing policies. At the present time, said respondent 
still exercises such control over the business conducted by Oneida 
Frozen Food Corporation. 

Par. 7. That respondent Warren E. Copeland is an individual resid- 
ing at One Allen Road, Utica, New York, and is a son of respondent 
Earl Copeland. Said respondent is now Vice President of Oneida 
Frozen Food Corporation, and, as of the date of the complaint, he 
was Vice President of Minute Maid Representatives of New York 
‘State, Inc. and Secretary of Jan-Warren Corporation and Minute 
Maid Representatives of New York State, Inc. 

That after becoming an officer, and for some time prior to the date 
of the complaint, as Vice President and Secretary of the respective 
respondent corporations, said respondent, together with respondents 
Earl Copeland, Maurice S. Levinson and Mrs. Harriet (Maurice S.) 
Levinson, exercised complete control over the business conducted by 
said respondent corporations, including the direction of their buying, 
selling and distribution policies. At the present time, said respondent 
still exercises such control over the business conducted by Oneida 
Frozen Food Corporation. 

Par. 8. That as of the date of the complaint all of the capital stock 
of each of the three respondent corporations was wholly owned by the 
four individual respondents, the two individual Levinson respondents 
‘owning 50 percent of the capital stock of each of the three respondent 
‘corporations, while the remaining 50 percent of the capital stock of 
‘each of said respondent corporations was owned by the two individual 
‘Copeland respondents. 

That a summary of the corporate organization of each of the three 
‘respondent corporations, together with their respective stockholders, 
as of the date of the complaint, is set out herewith: 
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Minute Maid Repre- 


Oneida Frozen Food sentatives of New 


Officers Jan-Warren Corporation, 


Corporation York State, Inc. 
Presiden tease, <a == Maurice S. Levinson____| Earl Copeland__________ Maurice 8S. Levinson. 
Vice: President_-==— —--__--- Harriet Levinson________ Warren E. Copeland____}| Warren E. Copeland. 
Bbcretary La —s Se Warren E. Copeland_.__| Mrs. Harriet Levinson__| Warren E. Copeland. 
eDnonsirerti2i< 6 £23255 ie Earl Copeland-__--_____ Maurice S. Levinson..__| Earl Copeland. 
Ging ber of Shares Owned 
By: 
Maurice S. Levinson--___ 100 54 750 
LATO u tem (WLALITICG WU fS.). |e Seta oe F ig epee ee ne te ene we 
Levinson. 
Earl Copeland_-__-______- 100 54 750 
Warren H,\Copeland: ius). 34 ita testa pees. bas Wl ees sss cet - Lee 
Total number of 200 110 1, 500 
shares outstanding. 


That as of the date of the complaint respondent Jan-Warren Cor- 
poration had issued and outstanding 200 shares of capital stock, 100 
shares of which were owned by respondent Maurice 8S. Levinson, and 
the remaining 100 shares by respondent Earl Copeland. 

That respondent Oneida Frozen Food Corporation had issued ana 
outstanding 110 shares of capital stock, 54 shares of which were owned 
by respondent Maurice S. Levinson arid 1 share by his wife, respond- 
ent Harriet Levinson. 54 shares were owned by respondent Ear] 
Copeland and one share by his son, respondent. Warren E. Copeland. 

That as of said date respondent Minute Maid Representatives of 
N ew, York State, Inc., had issued and outstanding 1,500 shares of cap- 
ital stock, 750 Augers of which were owned by Meare S. Levinson, 
and the remaining 750 shares were owned by Earl Copeland. 

That thus, as of said date, there was a complete interlocking stock 
ownership of each of the three respondent corporations. The in- 
come received by each of the three respondent CORPORA HONE was for 
the benefit of the respective stockholders. 

Par. 9. That subsequent to the date of the eter the respond- 
ents Maurice.S, and Harriet Levinson did assign all of their common 
stock and interest in Oneida Frozen Food Corporation to the re- 
spondents Earl and Warren E. Copeland. That subsequent to the 
date of the complaint the respondents Earl and Warren E. Copeland 
did assign all of their common stock and interest in Jan-Warren Cor- 
poration and Minute Maid Representatives of New York State, Inc., 
to the respondents Maurice S. and Harriet Levinson. 

That as of the date hereof the respondents Maurice S. and Harriet 
Levinson have no interest in nor are they officers of the respondent 
Oneida Frozen Food Corporation. 
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- That as of the date hereof the respondents Earl and Warren E. 
Copeland have no interest in nor are they officers of the respondents 
Jan-Warren Corporation and Minute Maid Representatives of New 
York State, Inc. 

Par. 10. That in the course and conduct of their business, said cor- 
porate and individual respondents, and each of them, continuously 
since June 19, 1936, or more particularly since January 1, 1947, made 
purchases of food products from sellers with places of business lo- 
cated in several States of the United States, other than the State where 
said respondents are located, and respondents, and each of them, 
corporate and individual, directly or indirectly caused such food 
products so purchased to be transported from said States to destina- 
tions in other States. There is and has been at all times mentioned 
herein a continuous course of trade and commerce, as “commerce” is 
defined in the Clayton Act, in said food products, across State lines 
between said respondents and each of them and the sellers of said 
food products. Said food products are sold and distributed for use, 
consumption or resale within the various States of the United States. 

Par. 11. That respondents Jan-Warren Corporation, Oneida 
Frozen Food Corporation, and Minute Maid Representatives of New 
York State, Inc., and the individual respondents, and each of them 
through said corporate respondents, subsequent to June 19, 1936, and 
more particularly between January 1, 1947 and the date of the com- 
plaint, purchased food products for their respective accounts for 
resale, and said respondents, corporate and individual, and each of 
them, received and accepted, directly or indirectly, commissions, 
brokerage, or allowances or discounts in lieu thereof, in substantial 
amounts, from interstate sellers on such purchases. 

That respondent Jan-Warren Corporation and the individual 
respondents, and each of them through said corporate respondent, 
subsequent to June 19, 1936, and more particularly between January 
1, 1947 and the date of the complaint, purchased food products for 
the account of respondents Oneida Frozen Food Corporation and 
Minute Maid Representatives of New York State, Inc., for resale, and 
said respondents, corporate and individual, and each of them, received 
and accepted, directly or indirectly, commissions, brokerage, or 
allowances or discounts in lieu thereof, in substantial amounts from 
interstate sellers on such purchases. 

Par. 12. That the acts and practices of respondents, corporate and 
individual, and each of them, individually and collectively, subse- 
quent to June 19, 1936, or more particularly between January 1, 1947 
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_ and the date of the complaint, in receiving and accepting commissions, 

_ brokerage fees or other compensation, allowances or discounts in lieu 

_ thereof on purchases of food products in commerce made directly or 

- indirectly for their own accounts as above found, were in violation of 
subsection (c) of Section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act. 


| 
CONCLUSION 


In receiving and accepting commissions, brokerage fees, or other 
compensation, allowances or discounts in lieu thereof on purchases of 
food products in commerce as set forth in paragraph eleven hereof, 
the respondents, and each of them, have violated the provisions of 
Section 2 (c) of the Clayton Act, as amended by the Robinson-Patman 
Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondents, Jan-Warren Corporation and 
Minute Maid Representatives of New York State, Inc., corporations, 
and their officers, and the individual respondents Maurice S. Levinson 
and Mrs. Harriet (Maurice S.) Levinson, individually and as officers 
of said corporations, and their respective representatives, agents and 

employees, directly or through any corporate or other device, in con- 
nection with the purchase of food products in commerce, as “com- 
merce” is defined in the aforesaid Clayton Act, do forthwith cease and 
desist from receiving or accepting, directly or indirectly, from any 
seller, anything of value as a commission, brokerage, or other com- 
pensation, or any allowance or discount in lieu thereof, upon any 
purchase of food products by or for the accounts of Jan-Warren 
Corporation or Minute Maid Representatives of New York State, 
Inc., or where the respondents Maurice S. Levinson or Mrs, Harriet 
(Maurice S.) Levinson, or both, are the agents, representatives or 
other intermediaries acting for, or in behalf of, or subject to the direct 
or indirect control of any buyer. 

It is further ordered, That the respondent Oneida Frozen Food 
Corporation, a corporation, its officers, and the individual respondents 
Ear! Copeland and Warren E. Copeland, individually and as officers 
of said corporation, and their respective representatives, agents, and 
employees, directly or through any corporate or other device, in con- 

- nection with the purchase of food products in commerce, as “com- 
merce” is defined in the aforesaid Clayton Act, do forthwith cease and 
desist from receiving or accepting, directly or indirectly, from any 
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seller anything of value as a commission, brokerage, or other com- 
pensation, or any allowance or discount in lieu thereof, upon any pur- 
chase of food products by or for the account of Oneida Frozen Food 
Corporation, or where the respondents Earl Copeland or Warren E. 
Copeland, or both, are the agents, representatives, or other intermedi- 
aries acting for, or in behalf of, or subject to the direct or indirect 
control of any buyer. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


JAN-WaARREN CORPORATION, 
a corporation. 
By [S] Maovrice S. Levinson, Pres. 
Onerpa Frozen Foop Corporation, 
a corporation. 
By [S] Earu Coprentanp 
Pres. MINUTE MAID RBEPRESENTA- 


TIVES OF NEW YORK STATH, INC., 
a corporation. 


By [S] Mavrice S. Levinson 
Pres., MAURICE S. LEVINSON, individu- 
ally and as President of Jan-Warren Cor- 
poration, and Minute Maid Representatives 
of New York State, Inc., and formerly 
Treasurer of Oneida Frozen Food Corpo- 
ration. ° 


[|S] Maurice S. Levinson 
Maurice S. Levinson 
Mrs. Harrier (Maurice 8.) Levinson, 
individually and as Vice President of Jan- 
Warren Corporation, and formerly Seere- 
tary of Oneida Frozen Food Corporation. 


[S] Harrier C. Levinson 

Mrs. Harriet (Maurice S.) Levinson 

Eart CorpetanpD 
individually and as President of Oneida 
Frozen Food Corporation, and formerly 
Treasurer of Jan-Warren Corporation and 
Minute Maid Representatives of New York 
State, Ine. 
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[S] Earn Corenranp 

Earl Copeland 

Warren FE. Coreranp 
individually and as Vice President of On- 
eida Frozen Food Corporation, and form- 
erly Vice President and Secretary of 
Minute Maid Representatives of New 
York State, Inc., and formerly Secretary 
of Jan- Warren-Corporation. 


[S] Warren E. Corrranp 


Warren E. Copeland 
Date: 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and entered of record on this the 25th day of 
June, 1953. 
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In rHe Marrer oF 


SIMMONDS UPHOLSTERY CO., INC. ET AL. 


i 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 6080. Oomplaint, Feb. 6, 1953—Decision, June 25, 1953 


Where two corporations and their three officers, engaged in the business of re- 
upholstering furniture and in the sale of materials therefor, in competition 
with others similarly engaged, under a plan whereby one of the two, with 
principal office in Massachusetts and with branch offices in New York, New 
Hampshire, Connecticut, Vermont, Rhode Island, and New Jersey, granted 
franchise to local upholsters in various states pursuant to which they 
were allowed to use the name of the other; said local upholsterers had full 
responsibility for production, financing, pick up and delivery, and servic- 
ing of sales of upholstering; and said granting corporation furnished them 
with a schedule of minimum fees, and collected from said dealers 20% of 
the minimum fee, and all of the amount charged over said minimum, plus 
a $30.00 management fee on each upholstering job; in advertisements in 
newspapers, radio continuities, and other advertising media— 

(a) Represented that their business was established in 1899; when in fact it 
was not established until many years thereafter ; 

(0) Represented that a featured price of $59.00 for completely reupholstering a 
sofa and a chair was a special price and offered for a limited time only, and 
that a sofa and chair reupholstered for said price would be covered with 
beautiful fabrics with floral designs ; 

When in fact the offer was not limited but was continuous; it was made only 
to arouse interest of prospective purchasers; their salesmen were instructed 
not to consummate sales at such a price, and in the rare instance where it 
was done, the customer’s furniture was not covered with beautiful fabric 
with floral designs, but instead with cheap denim; 

(c) Represented that regardless of the style or condition of the furniture, they 
would remodel or custom build the frames; the facts being that in many 
instances they and their franchise representatives did not thus remodel or 
custom build old frames accepted by them, and in some instances replaced 
the old frame with an inexpensive one; 

(d) Misleadingly represented that their reupholstery work was fully guaran- 
teed for a period of ten years, which guarantee might reasonably be inter- 
preted as covering both workmanship and materials; when in fact it did not 
extend to the latter, and in many instances they did not conform thereunder 
even as to workmanship ; 

(e) Represented that they owned and operated a seven-story factory in which 
the work would be done, through depiction of a large, seven-story factory 
building bearing their corporate name and the statement “Our 7-story fac- 
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tory contains the largest reupholstering plant in America’; when in fact 
much of the upholstery and other work was actually done by local holders... 
of their franchise agreements ; 

With tendency and capacity to mislead and deceive members of the purchasing 
public into the erroneous belief that such representations were true and 
thereby induce substantial numbers thereof to enter into contracts with 
them to purchase reupholstering and the materials used therein: 

Held, That: such acts and practices and methods, under the circumstances set; 
forth, were all to the prejudice and injury of the public, and constituted un- 
fair and deceptive acts and practices in commerce. ' 


| 


| 
: 


Before Mr. James A. Purcell, hearing examiner. 

Mr. Jesse D. Kash for the Commission. 

Ford, Bergson, Adams & Borkland, of Washington, D. C., for re- 
spondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal! 
Trade Commission, having reason to believe that Simmonds Up-; 
holstery Co., Inc., a corporation, Simmonds Sales System, Inc., a cor-' 
poration, and Abe Baker, Edward Williams, and Sidney Rubin, indi-> 
vidually and as officers of said corporations; and Abe Baker, trading 
as Simmonds Upholstery Co., hereinafter referred to as respondents, 
have violated the provisions of said Act and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that! 
respect as palloven? ’ 

Paracraru 1. Corporate respondent Simmonds Upholstery Co., 
Inc., is a corporation organized, existing and doing business under and: 
by virtue of the laws of the State of New York with its office and 
principal place of business located at 599 Canal Street, Lawrence, 
Massachusetts, with branch factories located in the States of New 
York, New Hampshire, Connecticut, Vermont, Rhode Island, and 
New Jersey. Corporate respondent Simmonds Sales System, Inc., is 
a corporation organized, existing and doing business under and by: 
virtue of the laws of the Commonwealth of Massachusetts with its: 
office and principal place of business located at 599 Canal Street, 
Lawrence, Massachusetts. Respondents Abe Baker, Edward Wil-: 
liams, and Sidney Rubin are officers of the corporate respondents and, 
as such officers, formulate, direct, and control the policies, acts, and 
practices of said corporate respondents. The addresses of the indi- 
vidual respondents are the same as that of the corporate respondents. 
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Prior to the incorporation of Simmonds Upholstery Co., Inc., in 
October 1951, the business now carried on by it was carried on by 
respondent Abe Baker, doing business as Simmonds Upholstery Co. 

Par. 2. Corporate respondent Simmonds Sales System, Inc., grants 
franchises to local upholsterers in various States whereby they are 
allowed to use the name, Simmonds Upholstery Co. The local up- 
holsterers have full responsibility for production, financing, pick-up, 
and delivery and servicing of sales of upholstering. Corporate re- 
spondent Simmonds Sales System, Inc., is responsible for securing 
orders for upholstering, management and budgeting of the advertis- 
ing campaign. This corporate respondent furnishes its franchise 
representatives with a schedule of minimum fees and collects from 
said dealers 20% of the minimum fee, all of the amount charged over 
the minimum fee plus a $30.00 management fee on each upholstering 
job. Simmonds Sales System, Inc., and Simmonds Upholstery Co., 
Inc., cooperate in the practices hereinafter set forth. 

Par. 3. The respondents are now, and for more than one year last 
past have been, engaged in the business of selling materials for up- 
holstering and in reupholstering furniture. . In the course and con- 
duct of their business, customers of respondents ship furniture from 
their points of location in various States to respondents’ places of 
business and to the places of business of their franchise representa- 
tives in other States; and when the upholstering materials sold by 
respondents have been applied to the furniture and the reupholster- 
ing completed, said furniture is reshipped to customers located in 
various States other than those in which said reshipments originate. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said business in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. Their volume of trade in said business in such 
commerce is and has been substantial. 

Par. 4. In the course and conduct of the aforesaid business and 
for the purpose of inducing the sale of their reupholstering and the 
materials therefor, respondents have made and are now making cer- 
tain statements and representations concerning the quality, value and 
nature of their said work and materials by means of advertisements 
in newspapers, radio continuities and other advertising media of gen- 
eral circulation in various States of the United States. Among and 
typical of said advertisements and representations, but not all-inclu- 
sive thereof, are the following: 
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AMBRICA’S LARGEST REUPHOLSTERERS ..: 
ESTABLISHED 1899 
FOR A LIMITED TIME 
SOFA AND CHAIR 
COMPLETELY REUPHOLSTERED 
ONLY 
$59 (in large type) 
Single Chairs $24.50 
Single Sofas 42.50 
and up according to style and fabric 


LADIES HERE’S AN AMAZING BARGAIN SALE ON REUPHOLSTER- 
ING YOUR LIVING ROOM FURNITURE. WHILE THIS SENSATIONAL 
SALE LASTS—IF YOU ACT FAST—SIMMONDS WILL REBUILD, RE- 
STYLE AND REUPHOLSTER YOUR LIVING ROOM FURNITURE FOR AS 
LITTLH AS FIFTY NINE DOLLARS. SIMMONDS ARE AMERICA’S OLD- 
EST AND LARGEST REUPHOLSTERER, IN BUSINESS SINCE 1899.. FOR 
JUST FIFTY NINE DOLLARS YOUR LIVING ROOM FURNITURE WILL 
BE COMPLETELY REBUILT, RESTYLED, REUPHOLSTERED, LOOK AND 
WEAR BETTER THAN NEW FOR JUST FIFTY NINE DOLLARS. 

10-YEAR WRITTEN GUARANTEE ON ALL OUR WORKMANSHIP. 

REGARDLESS OF THE STYLE OR CONDITION OF YOUR FURNITURE, 
SIMMONDS WILL REMODEL OR CUSTOM BUILD THE FRAMES AND 
REUPHOLSTER IN TRADITIONAL SIMMONDS QUALITY AT AMAZINGLY 


LOW PRICES. 

As a part of respondents’ newspaper advertisements featuring their 
two-piece reupholstering service for $59 appear pictures of sofas and 
chairs, both before and after the reupholstering work. The “after” 
pictures, which are represented as actual photos of the pieces as they 
left the factory, are of sofas and chairs covered with beautiful fabrics 
with floral designs. 

Respondents’ newspaper advertisements also carry the picture of a 
large seven-story factory building, immediately underneath which is 
the following statement : 

Our 7-story factory contains the largest re-upholstering plant in America. 

Photographs of a seven-story factory building bearing three large 
signs reading: “SIMMONDS UPHOLSTERING CO., DIRECT 
FACTORY TO YOU REUPHOLSTERERS and MASTER 
CRAFTSMEN SINCE 1899” are also exhibited to customers and pros- 
pective customers by salesmen of respondents. 

Par. 5. Through the use of their aforesaid statements and repre- 
sentations and others of the same or similar import, not specifically set 
out herein, respondents have represented and now represent: 

That they are America’s largest reupholsterers; 

That their business was established in 1899; 
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That their featured price of $59 for completely reupholstering a 
sofa and a chair is a special price and offered for a limited time only; 

That regardless of the style or condition of the furniture they will 
remodel or custom build the frames; 

That their reupholstery work is fully guaranteed for a period of 
ten years; 

That a sofa and a chair reupholstered for the price of $59 will be 
covered with beautiful fabrics with floral designs; 

That they own and operate a seven-story factory which is the largest 
upholstery plant in America. 

Par. 6. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, respondents are not 
America’s largest reupholsterers. Their reupholstery business was not ~ 
established in 1899, but many years thereafter. Respondents’ offer to 
reupholster two pieces of furniture for $59 is not a special or bona 
fide offer in good faith but is made only for the purpose of arousing 
the interest of prospective purchasers thereby enabling respondents to 
attempt to sell reupholstering to such prospective purchasers at much 
greater prices. As a matter of fact, respondents’ salesmen are in- 
structed not to consummate sales at such price and extremely few 
sales are actually made at such price. Their said offer 'is not for a 
limited time but is a continuous offer. In many instances respondents 
and their franchise representatives do not remodel or custom build old 
frames of furniture accepted by them for reupholstering. In some in- 
stances the old frame is replaced with an inexpensive frame. The 
statement concerning respondents’ guarantee may reasonably be inter- 
preted as a representation that they guarantee both workmanship and 
materials. Asa matter of fact such guarantee does not extend to ma- 
terials. In addition, the customer is required to pay transportation 
costs, which fact is not disclosed in the advertisement. In many in- 
stances respondents do not perform under their guarantee even as to 
workmanship. In the rare instances where the respondents agree to: 
reupholster a sofa and a chair for the advertised price of $59, the 
customer’s furniture is not covered with beautiful fabric with floral 
designs as portrayed in newspaper advertisements, but instead with 
cheap denim. Respondents do not own or control the seven-story fac- 
tory in which they perform their reupholstery work as represented. 
They rent a portion of the space in a seven-story building in 
Lawrence, Massachusetts, which they utilize in connection with their 
reupholstery work. The portion of this building occupied by respond- 
ents is not the largest upholstering plant in America. 
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Par. 7. Respondents in the conduct of their said businesses are in 
substantial competition in commerce with other corporations and with 


‘individuals and firms also engaged in the business of reupholstering 
furniture and in the sale of materials therefor. 


Par. 8. All of the aforesaid acts and practices of the respondents 
are misleading and deceptive and have had and now have the tendency 


and capacity to mislead and deceive members of the purchasing public 


into the erroneous and mistaken belief that such statements and repre- 
sentations were and are true and to induce substantial numbers of the 
purchasing public, because of such erroneous and mistaken belief, to 
enter into contracts with respondents for the purchase of and to pur- 
chase reupholstering and the materials used therein. 

Par. 9. The aforesaid acts and practices and methods of reaysdhid> 
ents, as herein alleged, are all to the prejudice and injury of the public 


and of respondents’ competitors and constitute unfair and deceptive 


acts and practices and unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


CONSENT SETTLEMENT 1+ 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 6, 1953, issued and subse- 


quently served its complaint on the respondents named in the caption 


hereof, charging them with unfair and deceptive acts and practices in 


commerce and unfair methods of competition in commerce within the 


intent and meaning of the Federal Trade Commission Act. The re- 
spondents Simmonds Upholstery Co., Inc., a corporation, Simmonds 


‘Sales System, Inc., a corporation, Abe Baker, Edward Williams and 


Sidney Rubin, individually and as officers of said corporations; and 
Abe Baker, trading as Simmonds Upholstery Co. desiring that this 


proceeding be disposed of by the consent settlement procedure pro- 
vided:in Rule V of the Commission’s Rules of Practice, solely for the 


purpose of this proceeding, any review thereof and the enforcement 


of the order consented to and conditioned upon the Commission’s ac- 


ceptance of the consent settlement hereinafter set forth and in lieu 


of answer to said complaint filed April 6, 1953, hereby : 


1The Commission’s ‘Notice’? announcing and promulgating the consent settlement as 
published herewith, follows : 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
Served herewith, was accepted by the Commission on June 25, 1953, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 


date of service, hereof. 
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1. Admits all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion and order to cease 
and desist. It is understood that the respondents, in consenting to the 
Commission’s entry of said findings as to the facts, conclusions and 
order to cease and desist, specifically refrain from admitting or de- 
nying that they have engaged in any of the acts or practices-stated 
therein to be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in Paragraph 
“f of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and prac- 
tices which the Commission has reason to believe are unlawful, the 
conclusion based thereon, and the order to cease and desist, all of which 
the respondents consent, may be entered herein in final disposition of 
this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParagrapH 1. Corporate respondent Simmonds Upholstery Co., 
Inc., is a corporation organized, existing and doing business under and 
by virtue of the laws of the State of New York with its principal place 
of business at 745 Fifth Avenue, New York, New York. Corporate 
respondent Simmonds Sales System, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
Commonwealth of Massachusetts with its office and principal place 
of business located at 599 Canal Street, Lawrence, Massachusetts, with 
branch offices located in the States of New York, New Hampshire, 
Connecticut, Vermont, Rhode Island and New Jersey. Respondents 
Abe Baker, Edward Williams, and Sidney Rubin are officers of the 
corporate respondents and, as such officers, formulate, direct, and 
control the policies, acts, and practices of said corporate. respondents. 
The addresses of the individual respondents are the same as that of 
the corporate respondents. Prior to the incorporation of Simmonds 
Upholstery Co., Inc., in October, 1951, the business now carried on by 
it was carried on by respondent Abe Baker, doing business as Sim- 
‘monds Upholstery Co. ’ 

Par. 2. Corporate respondent Simmonds Sales System, Inc., grants 
franchises to local upholsterers in various States whereby they are 
allowed to use the name, Simmonds Upholstery Co. The local up- 
holsterers have full responsibility for production, financing, pick-up, 
and delivery and servicing of sales of upholstering. Corporate re- 
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spondent Simmonds Sales System, Inc., is responsible for securing 
orders for upholstering, management and budgeting of the advertising 
campaign. This corporate respondent furnishes its franchise repre- 
sentatives with a schedule of minimum fees and collects from said 
dealers 20 percent of the minimum fee, all of the amount charged over 
the minimum fee plus a $30.00 management fee on each upholstering 
job. Simmonds Sales System, Inc., and Simmonds gE ee Co., 
Inc., cooperate in the practices Ferner set forth. ~ 

ne 3. The respondents are now, and for more than one year ast 
past have been, engaged in the ais of reupholstering furniture. 
In the course and conduct of their business, furniture of customers is 
picked up or shipped from their points of location in various States 
to respondents’ places of business and to the places of their franchise 
representatives in other States and when reupholstering has been com- 
pleted, said furniture is reshipped or delivered to customers located 
in various States other than those in which said pickups or reshipments 
originate. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said business in commerce among and’be- 
tween the various States of the United States. Their volume of trade 
in. said business in such commerce is and has been substantial. 

Par. 4. In the course and conduct of the aforesaid business and for 
the purpose of inducing the sale of their reupholstering and the ma- 
terials therefor, respondents have made and are now making certain 
statements and representations concerning the quality, value and 
nature of their said work and materials by means of advertisements in 
newspapers, radio continuities and other advertising media of general 
circulation in various States of the United States. Among and typical 
of said advertisements and representations, but not all-inclusive 
thereof, are the following: 

AMERICA’S LARGEST REUPHOLSTERERS ... 
ESTABLISHED 1899 
FOR A LIMITED TIME 
SOFA AND CHAIR 
COMPLETELY REUPHOLSTERED 
ONLY 
$59 (in large type) 
Single Chairs $24.50 
Single Sofas 42.50 
and up according to style and fabric 

LADI£S HEREH’S AN AMAZING BARGAIN SALE ON REUPHOLSTERING 
YOUR LIVING ROOM FURNITURE. WHILE THIS SENSATIONAL SALE 
LASTS—IF YOU ACT FAST—SIMMONDS WILL REBUILD, RESTYLE AND 
REUPHOLSTER YOUR LIVING ROOM FURNITURE FOR AS LITTLE AS 
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FIFTY NINE DOLLARS. SIMMONDS ARE AMERICA’S OLDEST AND 
LARGEST REUPHOLSTERER, IN BUSINESS SINCE 1899. FOR JUST 
FIFTY NINE DOLLARS YOUR LIVING ROOM FURNITURE WILL BE COM- 
PLETELY REBUILT, RESTYLED, REUPHOLSTERED, LOOK AND WEAR 
‘BETTER THAN NEW FOR JUST FIFTY NINE DOLLARS. 

10-YHAR WRITTEN GUARANTEE ON ALL OUR WORKMANSHIP. 

REGARDLESS OF THE STYLE OR CONDITION OF YOUR FURNITURE, 
SIMMONDS WILL REMODEL OR CUSTOM BUILD THE FRAMES AND 
REUPHOLSTER IN TRADITIONAL SIMMONDS QUALITY AT AMAZINGLY 
LOW PRICES. 

As a part of respondents’ newspaper advertisements featuring their 
two-piece reupholstering service for $59 appear pictures of sofas and 
chairs, both before and after the reupholstering work. The “after” 
pictures, which are represented as actual photos of the pieces as they 
left the factory, are of sofas and chairs covered with beautiful fabrics 
with floral designs. 

Respondents’ newspaper advertisements also carry the picture of a 
large seven-story factory building, immediately underneath which is 
the following statement: 

Our 7-story factory contains the largest re-upholstering plant in America. 


Photographs of a seven-story factory building bearing three large 
sions reading: “SIMMONDS UPHOLSTERING CO., DIRECT 
FACTORY TO YOUR REUPHOLSTERERS and MASTER 
CRAFTSMEN SINCE 1899” are also exhibited to customers and 
prospective customers by salesmen of respondents. 
Par. 5. Through the use of their aforesaid statements and represen- 
tations and others of the same or similar import, not specifically set 
out herein, respondents have represented and now represent : 
That their business was established in 1899 : 
That their featured price of $59 for completely reupholstering a 
sofa and a chair is a special price and offered for a limited time only; 
That regardless of the style or condition of the furniture they will 
remodel or custom build the frames; 
That their reupholstery work is fully guaranteed for a period of ten 
years ; 
That a sofa and a chair reupholstered for the price of $59 will be 
covered with beautiful fabrics with floral designs; 
That they own and operate a seven-story factory in which the work 
of persons replying to the advertisement will be done. 
__ Par. 6. The aforesaid statements and representations are false, mis- 
,Jeading and deceptive. In truth and in fact, respondents’ upholstery 
business was not established in 1899 but many years thereafter. 

Respondents’ offer to reupholster two pieces of furniture for $59 is 
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not a special or bona fide offer in good faith but is made only for the 
purpose of arousing the interest of prospective purchasers thereby 
enabling respondents to attempt to sell reupholstering to such pros- 
pective purchasers at much greater prices. As a matter of fact, 
respondents’ salesmen are instructed not to consummate sales at such 
price and extremely few'sales are actually made at such price. Their 
said offer is not for a limited time but is a continuous offer. In many 
instances respondents and their franchise representatives do not 
remodel or custom build old frames of furniture accepted by them for 
reupholstering. In some instances the old frame is replaced with an 
inexpensive frame. The statement concerning respondents’ guarantee 
may reasonably be interpreted as a representation that they guarantee 
‘both workmanship and materials. Asa matter of fact such guarantee 
does not extend to materials. In many instances respondents do not 
perform under their guarantee even as to workmanship. In the rare 
instances where the respondents agree to reupholster a sofa and a 
chair for the advertised price of $59, the customer’s furniture is not 
covered with beautiful fabric with floral designs as portrayed in 
newspaper advertisements, but instead with cheap denim. Much of 
the upholstery and other work is actually done by local upholsterers 
who are holders of respondents’ franchise agreements and is not done 
in the pictured seven-story building. 

Par. 7. Respondents in the conduct of their said businesses are in 
substantial competition in commerce with other corporations and with 
individuals and firms also engaged in the business of reupholstering 
furniture and in the sale of materials therefor. 

Par. 8. All of the aforesaid acts and practices of the respondents 
are misleading and deceptive and have had and now have the tendency 
and capacity to mislead and deceive members of the purchasing pub- 
lic into the erroneous and mistaken belief that such statements and 
representations were and are true and to induce substantial numbers 
of the purchasing public, because of such erroneous and mistaken 
belief, to enter into contracts with respondents for the purpose of and 
to purchase reupholstering and the materials used therein. 


CONCLUSION 


The aforesaid acts and practices and methods of respondents, as 
herein found, are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair and deceptive acts and 
practices and unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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It is ordered, That the respondents, Simmonds Upholstery Co., 
Inc., a corporation, and Simmonds Sales System, Inc., a corporation, 
and their officers, and the respondents, Abe Baker, Edward Williams 
and Sidney Rubin, individually and as officers of said corporations, 
and respondent Abe Baker, trading as Simmonds Upholstery Co., 
or trading under any other name, and said respondents’ agents, rep- 
resentatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or delivery 
of upholstering materials, whether sold separately or as part of a 
charge for reupholstering furniture, in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from representing directly or by implication: 

1. That reupholstering will be done in a larger or different plant 
than is the fact. 

2. That their business was established in 1899 or in any other year 
contrary to the fact. 

3. That any price regularly or customarily offered is a special 
price or that any offer is for a limited time when such offer is a con: 
tinuous one. 

4, That furniture will be reupholstered at a price at which their 
salesmen have been instructed not to make sales, or at prices which 
are not listed in good faith. 

5. That the frames of furniture delivered for reupholstering will 
be remodeled or rebuilt without further indicating that the customers’ 
frames may be replaced with new frames. 

6. That the quality or value of the materials used in reupholster- 
ing is superior to what it is in fact. 

7. That the reupholstering is guaranteed in any manner unless 
the guarantee is in fact performed, and unless, where the guarantee 
is limited to workmanship, it is clearly, conspicuously and explicitly 
stated in immediate conjunction with the representation of guaran- 
tee that the guarantee is a guarantee of workmanship. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
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a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


Dated May 26, 1953. 


Srumonps Urnotstery Co., Ino., 
a corporation. 


By [s] Ape Barer 
ABE BAKHBR, individually and as officer of 
said corporation 


By [s] Epwarp WitiiaMs 
EDWARD WILLIAMS, individually and as 
officer of said corporation. 


By [s] Stoney Rusrn 
SIDNEY RUBIN, individually and as officer 
of said corporation. 


Stmmonps Sates System, INc., 
a corporation. 


By [s] Ase Baxer 
ABE BAKER, individually and as officer of 
said corporation. 


By [s] Epwarp Witiiams 
EDWARD WILLIAMS, individually and as 
officer of said corporation. 


By [s] Smwwney Rusin 
SIDNEY RUBIN, individually and as officer 
of said corporation. 
The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 25th day of 
June, 1953. 
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In THE MATTER OF 


A. C. LIEPE PHARMACY, INC. ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5873. Complaint, Apr. 17, 1951—Decision, June 29, 1953 


The basic cause of varicose conditions is impaired circulation due to a dilated 
thickened vein condition known as a varicose vein; and varicose ulcers— 
sometimes referred to as leg sores, open legs, or discharging wounds—are 
ulcerated areas of the epidermis of the leg due to poor circulation caused 
by such a vein. 


Proper treatment of a leg ulcer requires a careful diagnosis as the treatment 
is dictated by the. underlying cause, there being many conditions which 
might result in an ulcer which would be indistinguishable by the layman 
from a varicose ulcer, proper treatment of which consists of treatment of 
the varicose vein and other measures, including, possibly, X-ray or ultra- 
violet therapy, use of antibiotics, and surgical treatment. 


HWezema is a catarrhal inflammation of the skin characterized by redness and 
itching, among other things; there are many types of said ailment, and 
many causes; and it is necessary to diagnose carefully the conditions 
thereof before treatment, since the latter varies greatly depending upon 
the cause of the condition and its state at the time. 


It is extremely difficult to distinguish between ulcers, inflamed areas around 
veins, and eczema, due to varicose conditions and those due to other causes 
such as tuberculosis, diabetes, syphilis and many others, and the ordinary 
layman patient is not able to make such a determination. 


Harly determination of the cause of such conditions is extremely important 
as what appears to the layman to be a condition due to a varicose vein 
may be in reality due to a very serious underlying cause; and certain of 
such conditions—for which the proper treatment is entirely different from 
that appropriate where the condition is due to varicose veins—may, if 
allowed to develop, endanger the patient’s life. 


Where a corporation and its two officers, engaged in the interstate sale and dis- 
tribution of several preparations sold in combination and sometimes re- 
ferred to as “The Liepe Methods,” which included their “Liepe Cleans- 
ing Oil,” “Bland Oil,” ‘Dusting Powder Soothing,” “Dusting Powder Pro- 
tective,”’ “Special Ointment No. 1,” “Special Ointment No. 2” and their 
“Liepe Special Bandage” ; 

In magazine and newspaper advertisements which invited persons suffering 
from varicose ulcers and open leg sores to write for their booklet ‘The 
Liepe Methods for Home Use,” together with which they sent a “Question 
Blank” for use in the purchase of their said products; and through re- 
productions in said booklet and in folders and circulars, of excerpts from 
testimonials— 
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(a) Falsely represented, directly or by implication that the use of their said 
products as directed constituted a competent and effective treatment for, 
and would cure, varicose ulcers, leg sores, open legs, discharging wounds 
and inflamed areas around the veins; and 

(b) Represented that their said preparation would permanently relieve the 
pain, itching, burning, and swelling accompanying the aforesaid conditions, 
promote better circulation, prevent infection and ulcer formation, aid healing 
and eliminate pus and other discharges from leg sores; 

The facts being that in cases of said leg ailments they would not relieve swell- 
ing in excess of preventing it while the bandage was applied; prevent any 
other than surface infections; aid healing other than by providing an anti- 
Septic protective covering for the affected area; or relieve pain, itching, 
or burning in excess of providing relief while the preparations were in 
such area; 

(c) Represented that their said preparations would cure eczema and constituted 
a competent and effective treatment therefor ; 

The facts being that while their method, used as directed, would temporarily 
relieve itching and burning while their preparation, including the ointments 
with their content of zinc oxide—commonly used in such cases—were ap- 
plied, it would not cure eczema or have any beneficial effect on its under- 
lying causes ; 

(é) Falsely represented that they would be able properly to diagnose the ail- 
ments of persons concerned and determine and supply the medicaments 
which would successfully treat them; and ascertain the condition of the 
particular person after using their said products and determine and supply 
proper medicaments for his continued treatment; through the use of and 
answers to said ‘Question Blank”, with its questions concerning the general 
health and the symptoms of those who had “inflamed areas around the veins 
in legs due to varicose conditions’, etc., or “symptoms of eczema’, through 
the order blank upon which the person was instructed to check the nature 
of his afflictions and remit the amount set out, and through the accom- 
panying “Report Blank” on which, along with order for additional prepara- 
tions, the purchaser was to answer a list of questions as to the effect of the 
use of said preparation on his symptoms; 

Notwithstanding the fact that the ordinary layman patient is not able to dis- 
tinguish between ulcers, inflamed areas around veins, and eczema due to 
various conditions and those due to such causes as tuberculosis, diabetes, 
syphilis, and many others; nor to furnish sufficient information as to his 
condition by means of the “Question Blank” or ‘Report Blank” to enable 
even a very skilled reader to determine his true condition and the proper 
treatment therefor, including certain very serious conditions for which 
respondents’ methods would not provide a successful treatment; and 

(e) Represented through the use of the heading “Prescription Laboratory” on 
form letters which they sent to purchasers in the solicitation of additional 
sales of their said preparations, that their medicaments were especially 
prepared for each person on the basis of information furnished ; 

Notwithstanding the fact that all orders were filled by one of said officers, a 
pharmacist, from their stock preparations ; 
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With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that said representations were 
true, and thereby into the purchase of substantial quantities of their said 
products: 

Held, That said representations constituted false advertisements within the 
intent and meaning of the Federal Trade Commission Act, and that their 
said acts and practices were all to the prejudice and injury of the public 
and constituted unfair and deceptive acts and practices in commerce. 


As respects respondents’ use of the term “Prescription Laboratory” on their 
letters to prospective purchasers, as above set forth—which use, considered 
alone, under other circumstances, might appear innocuous—such a heading, 
employed in conjunction with respondents’ “Question Blanks” and ‘Report 
Blanks”, heightened the false implication that respondents were compound- 
ing the preparations for each purchaser individually on the basis of the 
information he furnished on said blanks as to his symptoms, and thus used, 
was admitted by respondents to have a misleading effect. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. B. G. Wilson for the Commission. 
Mr. Charles H. Rowan, of Milwaukee, Wis., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that A. C. Liepe Phar- 
macy, Inc., a corporation, and William F. Lambeck, Warren G. Gehrs 
and Anne C. Gehrs, individually and as officers of said corporation, 
hereinafter referred to as respondents, have violated the provisions 
of said Act, and it appearing to the Commission that a proceeding by 
it in respect thereof, would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrary 1. Respondent A. C. Leipe Pharmacy, Inc., is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of Wisconsin. The corporation trades under the name of 
“Liepe Methods.” Respondent William F. Lambeck is President, 
Warren G. Gehrs is Secretary-Treasurer, and Anne C. Gehrs is Vice- 
President of the corporate respondent. The individual respondents 
formulate, direct and control the policies, acts and practices of the 
corporate respondent. The office and principal place of business of 
both corporate respondent and individual respondents is located at 
3250 North Green Bay Avenue, Milwaukee 12, Wisconsin. 

Par. 2. The respondents are now and for several years last past 
have been engaged in the business of selling and distributing various 
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preparations containing drugs as “drug” is defined in the Federal 
Trade Commission Act. These preparations are sometimes referred 
to as “The Liepe Method” and “The Liepe Methods.” 

_ The designations used by respondents for their preparations, the 
formula and directions for use are as follows: 


Designation: “Liepe Cleansing Oil.” 
Formula: 
Olive Oil—oz. % 
Mineral Oil—gr. oz. 4 


Directions for use: 


Liepe Cleansing Oil may be used as a bland cleansing agent preparatory to 
applications of Liepe Special Ointment. It should be “daubed on gently without 
rubbing.” 

Designation: “Liepe Bland Oil.” 


Formula: 
Zine Oxide Z VI 
Olive Oil—oz. 3 
Lime Water qs. oz. 4 


Directions for use: 


Liepe Bland Oil is intended for use in connection with Liepe Special Ointment 
No. 2. Shake the bottle thoroughly so that no sediment can be seen at the bot- 
tom. Then apply a thin layer of Liepe Bland Oil on top of the ointment. 


Designation: “Liepe Dusting Powder Soothing.” 


Formula: 


Thymol Iodide—er. 2 
Benzocaine—dr. 1 
YE OZ. 


Directions for use: 


Liepe Dusting Powder Soothing is intended for use in conjunction with Liepe 
Special Ointment No. 2. Dust a little of the powder over the surface with a 
small brush as follows: After dipping the brush into the box of powder, hold 
it about an inch away from the surface and tap it gently with the index finger 
of the other hand. Then apply a thin layer of Liepe Special Ointment No. 2 over 
the powder. 

Designation: 


“Liepe Dusting Powder Protective.” 


Formula: 


Zine Oxide—dr. 2% 
Zine Stearate—dr. 2% 
Starch—dr. 7 
Carbolic Acid—egr. 22 
1% 02. 
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Directions for use: 


Liepe Dusting Powder Protective is intended for use in conjunction with 
Liepe Special Ointment No. 1. After applying the ointment, dust a thin layer 
of powder over it. Take a piece of cotton in the left hand, dip it in the box 
of dusting powder, and hold your hand directly above the spot where you wish 
the powder to fall. Then gently tap your left hand with the right hand, and 
the powder will fall where desired. Be careful that the cotton does not touch 
the ointment. 


Designation: “Liepe Special Ointment No. 1.” 


Formula: 

Zine Oxide—8¥ Ibs. 
Starch—6 Ibs. 
Mineral Oil—382 oz. 
Prepared Ointment—2¥ lbs. 
Yellow Wax—¥ lb. 
Acid Salicylic—% Ib. 
Carbolic Acid—oz. 214 
Liq. Carbonis Detergens—oz. 5 
Oil Wintergreen—oz. 2% 
White Petrolatum—82 Ibs. 


Directions for use: 


Apply ointment to the skin as often as may be required to relieve itching and 
burning. 


Designation: “Liepe Special Ointment No. 2.” 
Formula: 


Carbolic Acid—oz. 8 
Zine Oxide—5 lbs. 
Prepared Ointment—5 lbs. 
Mineral Oil—% gal. 
Yellow Wax—1¥% lbs. 
White Petrolatum—qs.—50 lbs. 


Directions for use: 


First, clean skin with Liepe Cleansing Oil. Then apply a thin layer of Liepe 
Special Ointment No. 2 covering the same with a thin layer of Liepe Bland Oil, 
and protect with soft, white muslin. Repeat application daily. 

Par. 8. Respondents cause their said preparations, when sold, to 
be transported from their place of business in the State of Wisconsin 
to the purchasers thereof located in various States of the United States 
and maintain, and at all times mentioned herein have maintained, @ 
course of trade in said preparations between and among the various 
States of the United States. Their volume of business in said trade 
has been and is substantial. 

Par. 4. It is the practice of respondents to insert advertisements 1m 
magazines and newspapers of general circulation inviting persons 
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suffering from leg troubles, such as varicose ulcers and other leg sores, 
to write for the booklet “The Liepe Methods for Home Use.” Upon 
receipt of a request for this booklet, it is sent, together with a “Question 
Blank” for use in case respondents’ preparations are ordered. This 
blank consists of a list of questions concerning the general health of 
_the person and specific questions with respect to “inflamed areas around 
veins in legs,” “varicose ulcers or wounds” and “eczema.” <A part of 
the “Question Blank” consists of an order upon which the person is 
to check the nature of his affliction and remit the amount set out in 
connection therewith. Upon receipt. of the completed “Question 
Blank” and order respondents forward the preparations to be used and 
detailed directions for use. These directions provide that Liepe 
Cleaning Oil, Liepe Special Ointment No. 2, Liepe Bland Oil and 
bandage be used for inflamed areas around veins; that Liepe Cleansing 
“Oil, Liepe Dusting Powder Soothing, Liepe Special Ointment No. 2 
and bandage be used for varicose ulcers (leg sores or open legs) and 
Liepe Cleansing Oil, Liepe Special Ointment No. 1, Liepe Bland Oil 
and Liepe Dusting Powder Protective and bandage be used for eczema. 
The letter acknowledging receipt of orders and other letters used in 
connection with the business bear a picture of a mortar and pestle and 
the words “Prescription Laboratory.” Respondents’ “Methods” also 
include “Report” blanks upon which the users of their preparations 
are supposed to report their progress from time to time. 

Par. 5. Through the use of the “Question Blank,” respondents 
represent that by means of the answers to the various questions 
enumerated thereon, they are able to properly diagnose the ailments of 
the person furnishing the information and to supply the medicaments 
which will successfully treat such ailments and, through the use of 
the “Report” blanks, respondents represent that they are able to ascer- 

tain the condition of the person after using the medicaments and to 
supply proper medicaments for the continued treatment of their afflic- 
tions. Further, respondents, through the use of the depiction of a 
mortar and pestle and also the words “Prescription Laboratory,” rep- 

resent that the medicaments sold by respondents are especially pre- 
pared for each person according to the information obtained from the 
“Question Blank” and “Report” blank. 

Par. 6. The aforesaid representations are false, misleading and de- 
ceptive. In truth and in fact, respondents are not able by means of 
the answers supplied on the “Question Blank,” or otherwise, to diag- 
nose the ailments of persons or to supply medicaments for the 
successful treatment thereof nor can they ascertain, by the use of the 
information furnished on the “Report” blanks, the condition of the 
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person after using the medicaments nor supply proper medicaments 
for the continued treatment of their afflictions. The preparations sup- 


plied to purchasers are not especially prepared for each person in — 


accordance with information obtained by use of the “Question Blank” 
and “Report” blank, or otherwise, but are the stock preparations here- 
tofore described in Paragraph Two. 

Par. 7. In the course and conduct of their aforesaid business, re- 
spondents, subsequent to March 21, 1938, have disseminated and caused 
the dissemination of, certain advertisements concerning their said 
preparations by the United States mails, and by various means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, including a booklet entitled “The Liepe Methods for Home Use,” 
circulars, circular letters and other advertising matter, for the pur- 
pose of inducing, and which were likely to induce, directly or indi- 
rectly, the purchase of their said preparations; and respondents have 
disseminated and caused the dissemination of advertisements con- 
cerning their said preparations, including, but not limited to the ad- 
vertising matter referred to above, for the purpose of inducing, and 
which were likely to induce, directly or indirectly, the purchase of 
their said preparations in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 

Among and typical, but not inclusive, of the statements and repre- 
sentations contained in said advertisements, disseminated as afore- 
said, are the following: 

Testimonials respecting leg sores and inflamed areas around veins: 

The Liepe Methods has done me lots of good. I am no longer bothered with 
ulcers on my leg * * *. 

I am so pleased that I can write you that my leg sores appear to be 
gone now. * * * 

* * * T had two big ulcers on the right leg and one on the left leg. I am so 
happy and thankful to say the flesh seems solid and has been like that for one 
year. 

After using Liepe Methods for a short time both my legs returned to their 


apparently normal condition * * * 
I am happy to say that not even a scar remains of my Varicose Ulcers. 


Other representations with respect to leg sores and inflamed areas 
around veins: 


A condition which has taken years to develop may require more than a month 
of medication. ; 

Originated in Burope, it was brought here to America where for almost fifty 
years it has helped put multitudes of leg sufferers back upon their feet. 

A NEW HOPE FOR LEG SUFFERERS 

Due to Varicosed Conditions 
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Very likely you, like thousands of others, suffer in silence. The agonies, dull 
aches and pains of Varicose Ulcers, Leg sores or other leg ailments due to a 
varicose condition may have caused you to become discouraged. 

A LIEPE METHOD usually brings prompt relief of pain and distress to those 
who conscientiously follow instructions. It soothes pain, burning, itching, and 
swelling, thus bringing peaceful rest to mind and body .. . 

It is indeed sad to think of the number of people who live a life of tormenting 
pain and discomfort, simply because they neglect a small, harmless looking 
sore. It is a pity to see these sores, due to varicose veins, gradually grow into 
horrible appearing, painful and obnoxious smelling ulcers. 

The LIEPE METHOD eases pain, itching and burning, and helps nature to 
promote the growth of health flesh and skin. 

INFLAMED AREAS AROUND VEINS 

. when caused by impeded circulation due to Varicose Veins, or the result 
of injury, ... red hard spots are noticed on the leg,—hardness and pain in- 
erease ... leg is swollen and very tender ... pain is almost unbearable. 
... The LIEPE METHOD helps to promote better circulation, aids in lessening 
the swelling and soothes the pain. 


Testimonials and other representations respecting eczema: 


I want to tell you my leg feels fine now and has been for over a year. 

My leg is O. K. Your medicine works good and I will tell everyone who needs 
help about your good Methods. 

Symptoms of Hezema— * * * The Liepe Method for the Symptoms of 
Eczema. : 

Par. 8. Respondents, through the use of the statements appearing 
in the advertising matter above referred to, represent that the use of 
their said preparations, as directed, will cure various kinds of leg 
troubles due to varicose conditions and inflamed areas around veins. 
Respondents further represent, by means of the advertisements afore- 
said, that the use of their said preparations, as directed, constitute 
competent and effective treatments for varicose ulcers, leg sores, open 
legs, discharging wounds and inflamed areas around veins; will com- 
pletely relieve the pain and distress accompanying such conditions; 
will relieve swelling, promote better circulation, prevent infection 
and ulcer formation, aid healing and help nature promote the growth 
of healthy flesh and skin; will eliminate puss and other discharges 
from leg sores; that the use of said preparations, as directed, will cure 
eczema and is a competent and effective treatment for all of the 
symptoms of eczema. 

Par. 9. The aforesaid representations are misleading in material 
respects and constitute “false advertisements” as that term is defined 
in the Federal Trade Commission Act. In truth and in fact, respond- 
ents’ preparations, used as directed or otherwise, will not cure leg 
troubles due to varicose conditions or inflamed areas around veins 
and do not constitute competent or effective treatments for varicose 
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ulcers, leg sores, open legs, discharging wounds or inflamed areas 
around veins. Their use will not relieve swelling, promote better cir- 
culation, prevent infection or ulcer formation, aid healing or help 
nature promote the growth of healthy flesh and skin and cannot be 
relied upon to eliminate pus or other discharges from leg sores. The 
use of respondents’ preparations may temporarily relieve pain, itching 
and burning in some, but not all, cases of leg sores. The location, 
size, extent, depth and condition of some ulcers are such that even 
temporary relief will not be afforded. While respondents’ prepara- 
tions may temporarily relieve such symptoms of eczema as itching 
and burning, it will not relieve even temporarily all of the symptoms 
of eczema and will not cure or have any beneficial effect upon the 
underlying cause, course or duration of eczema. 

Par. 10. The use by the respondents of the foregoing false, decep- 
tive and misleading statements and representations disseminated as 
aforesaid has had and now has, the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that all such statements and 
representations are true, and to induce a substantial portion of the 
purchasing public, because of such erroneous and mistaken belief, to 
purchase respondents’ said preparations. 

Par. 11. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 17, 1951, issued its complaint 
in this proceeding naming as respondents therein the A. C. Liepe 
Pharmacy, Inc., a corporation, and William F. Lambeck, Warren G. 
Gehrs, and Anne C. Gehrs, individually and as officers of said corpora- 
tion. The complaint was subsequently served on each of the named 
respondents with the exception of William IF. Lambeck who died on 
February 16, 1951, prior to the issuance of the complaint. After the 
filing of an answer to the complaint by the surviving respondents, 
testimony and other evidence in support of and in opposition to the 
allegations of the complaint were introduced before a hearing ex- 
aminer of the Commission theretofore duly designated by it, and such 
testimony and other evidence were duly filed in the office of the Com- 
mission. Proposed findings as to the facts were filed by counsel for 
respondents and counsel supporting the complaint. Thereafter, on 
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April 10, 1952, the hearing examiner filed his initial decision which 
was duly served on the parties. 

Within the time permitted by the Commission’s rules of practice, 
counsel for respondents filed with the Commission an appeal from 
said initial decision. Thereafter, this proceeding regularly came on 
for hearing by the Commission upon the record herein, including 
briefs in support of and in opposition to the appeal and oral argument 
of counsel, and the Commission issued its order granting said appeal 
in part and denying it in part. 

The Commission is also of the opinion that the hearing examiner’s 
decision is deficient in certain other respects including that the form 
of order therein does not in all ways provide appropriate relief from 
the practices shown by the record to be illegal. Therefore, the Com- 
mission, being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes the following find- 
ings as to the facts, conclusion and order to cease and desist, the same 
to be in lieu of the initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent A. C. Liepe Pharmacy, Inc., is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of Wisconsin. This corporation trades under the name of 
“Liepe Methods.” Respondent William F. Lambeck, President of the 
corporate respondent, died on February 16, 1951. Therefore, the 
term “respondents” as used hereinafter will not include William F. 
Lambeck. Respondent Warren G. Gehrs is Secretary-Treasurer, and 
respondent Anne C. Gehrs is Vice-President of the corporate respond- 
ent. These individual respondents formulate, direct and control the 
policies, acts and practices of the corporate respondent. The office 
and principal place of business of both corporate respondent and in- 
dividual respondents are located at 8250 North Green Bay Avenue, 
Milwaukee 12, Wisconsin. 

Par. 2. The respondents are now and for several years last past 
have been engaged in the business of selling and distributing various 
preparations containing drugs as “drug” is defined in the Federal 
Trade Commission Act, and in selling in connection therewith elastic 
bandages, referred to as “Liepe Special Bandage,” which product is 
a device as “device” is defined in the said Act. These preparations 
and products, sold by respondents in various combinations, are some- 
times referred to as “The Liepe Method” and “The Liepe Methods.” 

The designations used by respondents for their preparations, the 
formula and directions for use are as follows: 
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Designation: “Liepe Cleansing Oil.” 


Formula : 
Olive Oil—oz. % 
Mineral Oil—gr. oz. 4 


Directions for use: 

Liepe Cleansing Oil may be uSed as a bland cleansing agent preparatory to 
applications of Liepe Special Ointment. It should be “daubed on gently with- 
out rubbing.” 

Designation: “Liepe Bland Oil.” 


Formula: 


Zine Oxide Z VI 
Olive Oil—oz. 3 
Lime Water qs. oz. 4 


Directions for use: 


Liepe Bland Oil is intended for use in connection with Liepe Special Oint- 
ment No. 2. Shake the bottle thoroughly so that no sediment can be seen at the 
bottom. Then apply a thin layer of Liepe Bland Oil on top of the ointment. 


Designation: ““Liepe Dusting Powder Soothing.” 
Formula: 


Thymol Iodide—gr. 2 
Benzocaine—dr. 1 
Y% oz. 


Directions for wse: 


Liepe Dusting Powder Soothing is intended for use in conjunction with Liepe 
Special Ointment No. 2. Dust a little of the powder over the surface with a 
small brush as follows: After dipping the brush into the box of powder, hold it 
about an inch away from the surface and tap it gently with the index finger of 
the other hand. Then apply a thin layer of Liepe Special Ointment No. 2 over 
the powder. 


Designation: ““Liepe Dusting Powder Protective.” 


Formula: 


Zine Oxide—dr. 244 
Zine Stearate—dr. 214 
Starch—dr. 7 
Carbolic Acid—gr. 22 
11% oz. 


Directions for use: 


Liepe Dusting Powder Protective is intended for use in conjunction with 
Liepe Special Ointment No. 1. After applying the ointment, dust a thin layer 
of powder over it. Take a piece of cotton in the left hand, dip it in the box of 
dusting powder, and hold your hand directly above the spot where you wish 
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_ the powder to fall. Then gently tap your left hand with the right hand, and 
the powder will fall where desired. Be careful that the cotton does not touch 
the ointment. 


Designation: “Liepe Special Ointment No. 1.” 


Formula: 


Zine Oxide—81% lbs. 
Starch—6 lbs. 
Mineral Oil—82 oz. 
Prepared Ointment—21% Ibs. 
Yellow Wax—¥ lb. 

Acid Salicylic—% Ib. 
Carbolie Acid—oz. 2% 
Liq. Carbonis Detergens—oz. 5 
Oil Wintergreen—oz. 214 

White Petrolatum—82 lbs. 


ee 


Directions for use: 


Apply ointment to the skin as often as may be required to relieve itching and 
burning. 
Designation: “Liepe Special Ointment No. 2.” 


Formula: 


Carbolic Acid—oz. 8 
Zine Oxide—5 lbs. 
Prepared Ointment—5 lbs. 
Mineral Oil—¥ gal. 
Yellow Wax—1¥% lbs. 
White Petrolatum—4gs. 50 lbs. 


Directions for use: 


First, clean skin with Liepe Cleansing Oil. Then apply a thin layer of Liepe 
Special Ointment No. 2 covering the same with a thin layer of Liepe Bland Oil, 
and protect with soft, white muslin. Repeat application daily. 

The ingredient in the above formulae for ‘“Liepe Special Ointment No. 1” and 
“Liepe Special Ointment No. 2” which is referred to as “Prepared Ointment” con- 
tains the following ingredients: 

1 percent carbolic acid crystals—1.88 percent zinc oxide—16 percent aluminum 
acetate (basic powder), 1 percent of a mixture containing thymol, camphor, 
spirits of turpentine, oil of pine, Ugenol, Terpinoel in Base of Oleo Stearin and 
Petrolatum. 

The general directions for use of the Liepe Method provide that Liepe’s 
Cleansing Oil, Special Ointment No. 2, Bland Oil, and Special Bandage be used 
in cases of inflamed area around veins; that Liepe’s Cleansing Oil, Dusting Pow- 
der Soothing, Special Ointment No. 2, and Special Bandage be used in cases 
of varicose ulcers (sometimes called Leg Sore or Open Leg) ; and that Liepe’s 
Cleansing Oil, Special Ointment No. 1, Bland Oil, and Dusting Powder Protec- 
tive, in some cases with and in some cases without Liepe Special Bandage, be 


used in cases of eczema. 
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Par. 8. Respondents cause their said preparations and products, 
when sold, to be transported from their place of business in the State | 
of Wisconsin to the purchasers thereof located in various States of the » 
United States and maintain, and at all times mentioned herein have 
maintained, a course of trade in said preparations and products be-_ 
tween and among the various States of the United States. Their vol- 
ume of business in said trade has been and is substantial. 

Par. 4. In the course and conduct of said business, respondents for — 
many years last past have advertised their preparations and products 
by inserting in magazines and newspapers of general circulation ad- — 
vertisements inviting persons suffering from varicose ulcers and open _ 
leg sores to write for their booklet “The Liepe Methods for Home Use.” 
Upon receipt of a request said booklet is sent together with a blank | 
entitled “Question Blank” for use in case respondents’ preparations or 
products are purchased. Respondents have disseminated and caused 
the dissemination of said booklet, advertising circulars, circular let- 
ters, and other advertising matter concerning their said preparations: 
and products by the United States mails, and by various means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertising matter was likely to induce, directly or in- 
directly, the purchase of their said preparations and products, and 
respondents have disseminated and caused the dissemination of ad- 
vertisements concerning their said preparations and products, includ- 
ing, but not limited to the advertising matter referred to above, for 
the purpose of inducing, and which were likely to induce, directly or 
indirectly, the purchase of their said preparations and products in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act. 

Par. 5. Respondents’ booklet “The Liepe Methods for Home Use,” 
under the heading “A New Hope For Leg Sufferers Due to Varicosed — 
Conditions,” describes in detail the symptoms of varicose ulcers, old 
leg sores, open legs, discharging wounds, and inflamed areas around 
veins due to varicose conditions, and eczema. Among the described 
symptoms are pain, burning, itching, swelling, open sores, discharg- 
ing wounds, infection, poor circulation, inflamed areas around veins 
and reddened, rough or scaly skin. The claims for respondents’ Liepe 
Methods in the narrative portion of this booklet are restricted to claims 
of soothing or easing pain, burning, itching or swelling, promotion of 
better circulation, helping nature promote the growth of healthy flesh - 
and skin and relieving certain of the symptoms of eczema. However, 
at the bottom of practically every page and on several pages at the 
back of the booklet are quotations that purport to be excerpts from 
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testimonials of users of respondents’ said Methods which state or im- 
ply that the users’ leg troubles of the type referred to in the narrative 
portion of the folder have been eliminated through the use of respond- 
ents’ said Methods. Examples of said excerpts from the testimonials 
are as follows: 


Relating to varicose ulcers: 


In regard to Liepe Method which I used on my varicose ulecer—It hasn’t trou- 
bled me and I never think of it except when I notice the sear. 

Just a few lines to let you know that I am no longer troubled with my leg ulcer. 
I used Liepe Methods for only 3 months. 

The Liepe Methods has done me lots of. good. I am no longer bothered with 
the ulcers on my leg, and work every day on the farm. 


Relating to leg sores: 


I am so pleased that I can write you that my leg sores appear to be gone now. 
I am thankful for what you have done for me, and hope that other leg sufferers 
will get the same relief from your Methods as I did. 


Relating to leg troubles generally: 


I am thankful to you for your Method. My leg is now O. K. I can’t praise 
Liepe Methods too much and I will recommend it. 

My leg is fine and has been for some time. I suffered with my leg for 9 years 
before I found out about Liepe Methods. 

My leg is entirely satisfactory. In fact, I did not have to use all the medi- 
cine. I am glad indeed that I answered your advertisement and gave your 
Method a trial. I have been telling my friends about Liepe Methods. With 
many thanks and assuring you of my gratitude. 

I want to tell you my leg feels fine now and has been for over a year. * * * 

Similarly in a folder containing respondents’ directions for use of 
certain of their preparations in cases of eczema, disseminated as afore- 
said, respondents have set out excerpts from testimonials which rep- 
resent or imply that permanent relief from the symptoms of eczema 
has been secured through the use of respondents’ preparations. An 
example of such an excerpt is as follows: 

I Have Not Had Any Trouble for the Last Year 

I wish I were as well as my legs now feel. I had skin trouble which caused 
terrible itching. I have not had any for the last year. I have told many people 
about your method. I gave your last letter to a friend of mine and advised 
her to write you for particulars. 

In a like manner advertising circulars entitled “Users Praise,” cou.- 
taining similar excerpts from testimonials of users, have been dissemi- 
nated as aforesaid by respondents. 

Par. 6. By means of the above-quoted testimonials and others of 
similar import as used in said booklets, folders, circulars, and other 
advertising matter disseminated as aforesaid, respondents have repre- 
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sented, directly or by implication, that the use of their said prepara- 
tions anid products as directed constitutes a competent and effective 
treatment for and will cure varicose ulcers, leg sores, open legs, dis- 
charging wounds and inflamed areas around the veins, will perma- 
nently relieve the pain, itching, burning and swelling accompanying 
such conditions, promote better circulation, prevent infection and 
ulcer formation, aid healing, eliminate pus and other discharges from 
leg sores, cure eczema and constitute a competent and effective treat- 
ment for eczema. 

Par. 7. The record shows that the basic cause of the above-described 
varicose conditions is impaired circulation due to a dilated thickened 
vein condition known as a varicose vein. The inhibited circulation 
through this vein results in swelling and edema of the tissues and 
impaired nutrition of the skin. Such a condition of the leg may result 
in any of the above referred to varicose leg troubles. The use of 
respondents’ methods will not cure leg trouble due to varicose 
conditions. 

Par. 8. Varicose ulcers, sometimes referred to as leg sores, open legs 
or discharging wounds, are ulcerated areas of the epidermis of the leg, 
due to poor circulation caused by a varicose vein. Swelling and 
edema occur as a result of this condition, and trauma or infection sets 
in, causing a breakdown of the tissue and an ulcer develops. Proper 
treatment of a leg ulcer requires a careful diagnosis, as the treatment 
is dictated by the underlying cause. There are many conditions which 
may result in an ulcer which would be indistinguishable by the layman 
from a varicose ulcer, for example, tuberculosis, diabetes, syphilis, 
cancer, fungus, ete. 

Proper treatment of a varicose ulcer consists of treatment of the 
varicose vein, local application of mild, soothing and antiseptic appli- 
cations to the ulcer, perhaps supplemented by X-ray or ultraviolet 
therapy of the ulcer to stimulate the healing process, and in severe 
cases use of antibiotics coupled with complete rest in bed and eleva- 
tion of the affected part. The varicose vein must frequently be 
treated surgically to prevent recurrence of the ulcerated condition. 

Respondents’ method used as directed in cases of varicose ulcers, leg 
sores, open leg or discharging wounds may have a soothing effect, 
may temporarily relieve pain, itching and burning in some cases while 
the preparations are on the affected area, may prevent some surface 
infection and prevent swelling while the elastic bandage is applied. 
Said method is harmless in cases of varicose ulcers but does not have 
any effect on the cause of the condition. It will not cure and does not 
constitute an effective treatment for such conditions. 
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Respondents’ method used in such cases or as used in cases of eczema 
or inflamed areas around veins due to a varicose condition will not 
completely relieve all pain and distress, permanently relieve swelling, 
pain, itching or burning or prevent or clear up any deep infection, 
will not prevent ulcer formation, aid healing other than to provide 
an antiseptic protective covering for the affected area, eliminate pus 
or other discharges, or promote better circulation. 

Par. 9. Respondents’ method used as directed in cases of inflamed 
area around veins due to a varicose condition might have a temporary 
soothing effect, temporarily lessen any surface pain or irritation 
somewhat, and temporarily lessen the swelling while the elastic 
bandage is applied. Such a condition, however, should have internal 
as well as local treatment. Respondents’ method will not cure and 
does not constitute a competent or effective treatment for this condi- 
tion. Nothing in respondents’ preparations would penetrate deeply 
enough to reach the source of the trouble. If the inflamed area is due 
to phlebitis, this treatment, including the application of pressure 
through the use of the elastic bandage as directed, would be contra- 
indicated. 

Par. 10. Eczema is a catarrhal inflammation of the skin character- 
ized by the appearance of redness, scaling, vesicles, weeping and 
itching. There are many types of eczema and many causes. It is 


necessary to carefully diagnose the conditions of eczema before treat- 


ment as the type of treatment varies tremendously depending upon its 
cause and upon the state of the eczema at the time of treatment. 

Respondents’ method, used as directed in cases of eczema, will relieve 
itching and burning temporarily while its prescribed preparations 
are applied to the affected area. Preparations containing zinc oxide, 
like respondents’ special ointments, are commonly used as a palliative 
in some cases of eczema (1. e., sub-acute chronic). However, the use 
of this method will not cure eczema or have any beneficial effect on its 
underlying cause. It does not have any beneficial effect on the symp- 
toms of eczema in excess of relieving itching and burning while said 
preparations are applied to the affected area as directed. 

Par. 11. In the course and conduct of their aforesaid business, re- 
spondents upon receipt of a request for their booklet “The Liepe 
Methods for Home Use” in addition to sending said booklet to the 
person requesting it also send a blank entitled “Question Blank” for 
use in case respondents’ preparations or products are ordered. This 
blank consists of a list of questions concerning the general health of 
the person and specific questions with respect to the symptoms of those 
persons who have “inflamed areas around the veins in legs due to 
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varicosed conditions,” “symptoms of varicose ulcers or wounds some- 
times called leg sores or open legs” or “symptoms of eczema.” Part 
of the Question Blank consists of an order blank upon which the 
person is instructed to check the nature of his affliction and to remit 
the amount set out in connection therewith. Upon receipt of the 
“Question Blank” and order, respondents forward those of its said 
preparations and products to be used in cases of the affliction indi- 
cated, together with detailed directions for use. These directions in- 
struct the purchaser to send in an accompanying “Report Blank” 
when the preparations are almost used up. Said report blank consists 
of an order for additional preparations together with a list of ques- 
tions as to the effects of the purchaser’s use of said preparations on 
the purchaser’s symptoms. 

Respondents send various form letters to purchasers and prospec- 
tive purchasers in the solicitation of additional sales of their said 
preparations. These letters bear the heading “Prescription 
Laboratory.” 

Par. 12. Through the use of the “Question Blank” respondents rep- 
resent that by means of the answers to the various questions they will 
be able to properly diagnose the ailments of the person furnishing the 
information and that they will be able to determine and to supply the 
medicaments which will successfully treat such ailments; and through 
the use of the “Report Blanks” respondents represent that they are 
able to ascertain the condition of the person after using their medica- 
ments and to determine and to supply proper medicaments for the 
continued treatment of their afflictions. 

Further, respondents, through the use of the heading “Prescription 
Laboratory” on their form letters to prospective purchasers, represent 
that the medicaments sold by respondents are especially prepared for 
each person on the basis of information furnished. 

Par. 13. In fact, it is extremely difficult to distinguish between 
ulcers, inflamed areas around veins, and eczema, due to varicose con- 
ditions, and those due to other causes such as tuberculosis, diabetes, 
syphilis, and many others. The ordinary layman patient is not able 
to make this determination. Also, he is not able to furnish sufficient 
information as to his condition by means of the “Question Blank” or 
‘Report Blank” to enable even a very skilled reader to determine his 
true condition and the proper treatment therefor. Early determina- 
tion of the cause of such conditions is extremely important as what 
appears to the layman to be a condition due to a varicose vein may be 
in reality due to a very serious underlying cause. Certain such con- 
ditions, if allowed to develop, may endanger the patient’s life. The 
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proper treatment for such conditions is entirely different from that 
appropriate where the condition is due to varicose veins. Respond- 
ents’ methods certainly would not provide a successful treatment for 
such serious conditions. 

Respondents do not prepare the medicaments on an individual 
basis for each purchaser. All orders are filled by respondent Warren 
G. Gehrs, a pharmacist, from the stock preparations, the formulae 
for which are set out in Paragraph Two hereof. Respondents’ use 
of the term “Prescription Laboratory” as a part of the heading on 
their letters to prospective purchasers, which implies that the me- 
dicaments sold are prepared on an individual basis, considered alone, 
under other circumstances might appear to be innocuous. But as 
used here in conjunction with their “Question Blanks” and “Report 
Blanks,” this heading heightens the false implication that respond- 
ents are compounding the preparations for each purchaser individ- 
ually on the basis of the information furnished on said blanks by the 
purchaser as to his symptoms. Respondents admit that their use of 
this term in connection with their sale of these preparations has a 
misleading effect. 

Par. 14. Respondents’ representations concerning their prepara- 
tions and products, as hereinabove found, are false and misleading 
in material respects; have the capacity and tendency to mislead and 
deceive a substantiai portion of the purchasing public into the erro- 
neous and mistaken belief that said representations are true, and 
into the purchase of substantial quantities of said preparations and 
products; and constitute false advertisements within the intent and 
meaning of the Federal Trade Commission Act. 


CONCLUSION 


The acts and practices of respondents, as herein found, are all to 
the prejudice and injury of the public, and constitute unfair and 
deceptive acts and practices in commerce within the meaning of the 
Federal ‘Trade Commission Act. 


ORDER 


It is ordered, That A. C. Liepe Pharmacy, Inc., a corporation, 
and its officers, Warren G. Gehrs and Anne C. Gehrs, individually 
and as officers of said corporation, their representatives, agents and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale or distribution of “Liepe 
Cleansing Oil,” “Liepe Bland Oil,” “Liepe Dusting Powder Soothing,” 
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“Liepe Dusting Powder Protective,” “Liepe Special Ointment No. 1,” 
“Liepe Special Ointment No. 2,” or “Liepe Special Bandage” or any 
product or preparation of substantially similar composition or pos- 
sessing substantially similar properties, whether sold under the same 
name or any other name, do forthwith cease and desist from directly 
or indirectly: 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, that the use of any of 
said products or preparations, either singly or in combination : 

(a) Constitutes a competent or effective treatment for or will cure 
varicose ulcers, leg sores, open legs, discharging wounds inflamed 
areas around a vein, or any leg trouble, ailment or disorder due to 
varicose conditions. 

(6) Promotes better circulation, prevents ulcer formation, elimi- 
nates discharge, completely relieves all pain and distress, relieves 
swelling in excess of preventing swelling while the bandage is ap- 
plied, prevents any infection other than surface infection, aids heal- 
ing other than by providing an antiseptic protective covering for the 
affected area, or relieves pain, itching or burning in excess of provid- 
ing relief while the prescribed preparations are on the affected area, 
in cases of varicose ulcers, leg sores, open legs, discharging wounds, 
inflamed areas around a vein, eczema or any lee trouble, ailment or 
disorder due to a varicose condition. 

(c) Cures eczema or has any beneficial effect upon its underlying 
causes. 

(d) Has any beneficial effect in cases of eczema in excess of reliev- 
ing itching and burning while the prescribed preparations are on 
the affected area. 

2. Disseminating, or causing to be disseminated, any advertise- 
ment by any means for the purpose of inducing, or which is likely 
to induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of any said 
preparations or product, which advertisement contains any of the 
representations prohibited in paragraph 1 of this order. 

It is further ordered, That the respondents A. C. Liepe Pharmacy, 
Inc., a corporation, and its officers, Warren G. Gehrs and Anne C. 
Gehrs, individually and as officers of said corporation, their repre- 
sentatives, agents and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale or dis- 
tribution in commerce, as “commerce” is defined in the Federal Trade 
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Commission Act, of “Liepe Cleansing Oil,” “Liepe Bland Oil,” 
“Liepe Dusting Powder Soothing,” “Liepe Dusting Powder Protec- 
tive,” “Liepe Special Ointment No. 1,” “Liepe Special Ointment No. 
2,” or “Liepe Special Bandage” or any product or preparation of sub- 
stantially similar composition or possessing substantially similar 
properties, whether sold under the same name or any other name, do 
forthwith cease and desist from: . 

1. Representing, directly or by implication, that respondents can 
diagnose or determine a proper treatment in cases of ulcers, leg sores, 
open legs, discharging wounds, inflamed areas around a vein or 
eczema on the basis of written information as to their symptoms sub- 
mitted by purchasers or prospective purchasers. 

2. Using the term “Prescription Laboratory” in the heading of 
letters sent to purchasers or prospective purchasers; or otherwise 
representing that said preparations are especially prepared to order 
in each case individually. 

It is further ordered, That the complaint be, and it hereby is, dis- 
missed as to respondent William F. Lambeck. 

It is further ordered, 'That respondents, A. C. Liepe Pharmacy, 
Inc., Warren G. Gehrs and Anne C. Gehrs, shall, within sixty (60) 
days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with the order to cease and desist. 

Commissioner Howrey not participating for the reason that oral 
argument on respondents’ appeal from the initial decision was heard 
prior to his appointment to the Commission. 
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In tHe MATTER OF 


MME. C. J. WALKER MANUFACTURING COMPANY, INC. 
ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 6031. Complaint, Aug. 18, 1952—Decision, June 30, 1953 


Where a corporation and three officers thereof, engaged in the interstate sale 
and distribution of their “Madam C. J. Walker’s” hair preparations, name- 
ly, their “Wonderful Hair and Scalp Preparation,” “Wonderful Scalp 
Ointment” and “Wonderful Temple Salve”; in advertising in newspapers 
and periodicals and radio continuities, directly and by implication— 

Represented falsely that their said ‘Hair and Scalp Preparation” contained 
penetrating oils that made the scalp healthy and put an end to short, thin, 
brittle, or falling hair, when the scalp was massaged therewith; that their 
“Double-Strength Scalp Ointment” was a competent and effective treatment. 
for itchy scalp, dandruff, dandruff flakes, and tetter; and that massaging 
the temple areas with their “Wonderful Temple Salve” stopped hair fall- 
ing out, and made the hair soft and silky with long-lasting texture and 
lustre ; 

With capacity and tendency to mislead a substantial portion of the purchasing 
public into the erroneous belief that such representations were true and 
thereby induce its purchase of substantial quantities of said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Mr. Webster Ballinger, hearing examiner. 

Mr.J.W. Brookfield, Jr., for the Commission. 

Mr. Robert Lee Brokenburr and Mr. Willard B. Ransom, of In- 
dianapolis, Ind., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Mme. C. J. Walker 
Manufacturing Company, Inc., a corporation, and A’Lelia R. Nelson, 
Violet D. Reynolds, and Marie Overstreet, individually and as officers 
of said corporation, hereinafter referred to as respondents, have vio- 
lated the provisions of said Act, and it appearing to the Commission 
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that a proceeding by it in respect thereof would be in the public inter- 
est, hereby issues its complaint, ‘stating its charges in that respect 
as follows: . 

Paracrarn 1. Respondent, Mme. C. J. Walker Manufacturing Com- 
pany, Inc., is a corporation organized, existing and doing business 
under and by virtue of the laws of the State of Indiana, with its office 
and principal place of business located at 617 Indiana Avenue, Indian- 
apolis, Indiana. Respondents A’Lelia R. Nelson, Violet D. Reynolds, 
and Marie Overstreet are president, secretary and treasurer, respec- 
tively, of the corporate respondent, and formulate, direct and control 
the policies, acts and practices of said corporation. The address of 
these individual respondents is the same as that of the corporate 
respondent. 

Par. 2. Respondents are now, and for more than one year last past 
have been engaged in the sale and distribution in commerce of drugs 
and cosmetic products, as “drugs” and “cosmetics” are defined in the 
Federal Trade Commission Act. Designations used by respondents 
for said products and the formula and directions for use thereof are 
as follows: 


Designation: Madam C. J. Walker’s Wonderful Hair and Scalp Preparation. 


Formula : Pounds 
Ret rolap iti ket te setae Serr the Sema eee LE Lee eS Sek 100. 00 
TES COS iit eee eo oe re A ee he eS ee 1. 00 
CODDERESI DNA teas 2-8 a ee ee ee 5. 00 
PZ GEG IGE COLSON ree ee ee ee oe eee ee eee ee 3..00 
Woconutloieeh see a es) ee es eee 3. 00 
Per Emnie eS eee bet os vies Soe Ee Set ys ee Or ere Nt are ht 1. 00 


Directions for use: “After hair has been shampooed with Madam C. J. Walker’s 
Shampoo or Shampoo Soap, apply Madam C. J. Walker’s Wonderful Hair and 
Scalp Preparation to the scalp with the finger tips and massage well into the 
scalp three times per week.” 

Designation: Madam ©. J. Walker’s Wonderful Scalp Ointment (also known 
as Double-Strength Scalp Ointment; also known as Tetter Salve). 


Formula: Pounds 
JE SHETE DINAN BON A a I al el alg gM Oe St 100.00 
TBXENEN UIE Sac Es an ba ep a es a gp Fe naa la See pe eee eS 1.00 
Coppersulphiatess. 2713 Siete) Bee 22. SSE er 10.00 
erecipibates oul iis. 3) sete ee Nee ee ees gh Se 3.00 
CO Ona te Oa ee ee eS es Se 1.00 
Iba shih) 2 4 sa ee ee ae eee ee oe eee 1.00 


Directions for use: “After hair has been shampooed with Madam C. J. Walker’s 
Shampoo or Shampoo Soap, apply Madam C. J. Walker’s Scalp Ointment to the 
scalp with the finger tips and massage well into the scalp three times per week.” 

Designation: Madam C. J. Walker’s Wonderful Temple Salve. 
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Formula: Pounds 
Petrolatum 2eUS 216 Oe TOE) 2 ei een 100.00 
Bees Wax 425 Se Ae he ee ee ee ee 1.00 
Coconiit Oils 25 Fn ke si ee oe Ee ee 1.00 
PReCipitate Supls ass en ee ee 3.50 
PO@Pfuime 22 Be ne ee ee ee ee eee 1.00 


Directions for use: “Apply Madam C, J. Walker’s Wonderful Temple Salve 
into the thin parts three times per week.” 

Par. 3. Respondents have caused said products, when sold, to be 
transported from their place of business in the State of Indiana to 
purchasers thereof located in various other States of the United States 
and in the District of Columbia, and maintain, and at all times men- 
tioned herein have maintained, a course of trade in said products in 
commerce among and between the various States of the United States 
and in the District of Columbia. Their volume of business in said 
commerce has been, and is, substantial. 

Par. 4. In the course and conduct of their said business, respondents 
have disseminated and have caused the dissemination of advertise- 
ments concerning their said products by the United States mails and 
by various means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, for, the purpose of inducing, and which were 
likely to induce, directly or indirectly, the purchase of said products, 
including, but not limited to advertisements inserted in nationally 
distributed newspapers and periodicals, circulars and by means of 
radio continuities transmitted across State lines; and respondents 
have disseminated and have caused the dissemination of advertise- 
ments concerning their said products by various means, including, but 
not limited to those aforesaid for the purpose of inducing, and which 
were likely to induce, directly or indirectly, the purchase of their said 
products in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 5. Among and typical, but not all inclusive, of the statements 
and representations contained in said advertisements disseminated, 
and caused to be disseminated, as hereinabove set forth, are the fol- 
lowing: 

Shhh! 

Don’t tell a soul! 

Before using Glossine next time, remember this: it gives your hair twice the 
radiant luster if you massage your scalp with the penetrating oils of WONDER- 
FUL HAIR & SCALP PREPARATION first! That’s because hair beauty is 
sealp-deep ! 

It’s the world’s top beauty secret ! 

Don’t tell a soul! 
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Most women don’t yet know the No. 1 rule of Hair Beauty. 

HAIR BEAUTY IS SCALP-DEEP! (When mere hair-dressings only cover 
up deep-down causes of shabby hair, it really gets worse and worse and 
WORSE!) 

BEFORE using a dressing, treat an itchy or flaking scalp, dandruff or tetter 
‘with Madam Walker’s DOUBLE-STRENGTH SCALP OINTMENT .. . and be- 
fore using a dressing, treat short, thin, brittle or falling hair by massaging your 
scalp with Madam Walker’s HAIR & SCALP PREPARATION—and massaging 
thinning temple areas with her so-important TEMPLE SALVE. 

NOT ’TILL THEN can you be sure of the silkiest, softest, longest-lasting tex- 
ture and luster which have made GLOSSINE the famous queen of all the light- 
bodied pressing oils and hair dressings. 

* * & 

Hair Beauty is scalp deep! 

Wise women have learned through the years that it takes more than a super- 
ficial hair dressing to have lovely hair. That’s why, this year, they’re massag- 
ing their scalps with the penetrating oils of MME. C. J. WALKHER’S WONDER- 
FUL HAIR & SCALP PREPARATION. It’s a HEALTHY scalp which puts an 
end to short, thin, brittle, falling hair. So why put off this surest way to gor- 


- geously NATURAL hair beauty ... so thrillingly successful for thousands of 


women for nearly 50 years? 

At drug and cosmetic counters and Walker beauty shoppes—or direct from us 
MMB. C. J. WALKER MFG. CO., DEPARTMENT N-3, INDIANAPOLIS 2, 
INDIANA. 

Par. 6. By and through the use of the foregoing statements and 
representations and others similar thereto, not specifically set out 
herein, respondents have represented, directly and by implication, that 
their preparation designated as Madam C. J. Walker’s Wonderful 
Hair & Scalp Preparation contains penetrating oils that make the scalp 
healthy and put an end to short, thin, brittle and falling hair, when the 
scalp is massaged with that preparation ; that their preparation desig- 
nated as Madam C. J. Walker’s Double-Strength Scalp Ointment is 
a competent and effective treatment for itchy scalp, dandruff, dandruff 
flakes and tetter; that massaging the temples with their preparation 
designated as Madam C. J. Walker’s Wonderful Temple Salve causes 
hair to grow thicker in the thinning temple areas. 

Par. 7. The said statements are misleading in material respects and 
constitute “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact neither respondents’ 
preparation designated as Madam C. J. Walker’s Wonderful Hair & 
Scalp Preparation nor any of respondents’ other said preparations are 
capable of contributing in any manner to the health of the scalp, nor 
do any of them have any therapeutic value in relieving the condition of 
short, thin or brittle hair or preventing falling hair. Neither respond- 
ents’ preparation designated as Madam C. J. Walker’s Double- 
Strength Scalp Ointment nor any of respondents’ other said prepara- 
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tions is a competent or effective treatment for dandruff or tetter. Said 
preparations will only temporarily relieve an itching scalp and only 
temporarily cause the disappearance of dandruff flakes. Neither the 
application of respondents’ preparation designated as Madam C. J. 
Walker’s Wonderful Temple Salve, or the application of any of 
respondents’ other said preparations, by massage or otherwise, causes 
hair to grow thicker where it is thin. 

Par. & The use by the respondents of the foregoing false, mislead- 
ing and deceptive statements and representations, and others of similar 


nature, disseminated as aforesaid, has had, and now has, the capacity ~ 


and tendency to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such repre- 
sentations and statements are true and to induce the purchase of sub- 
stantial quantities of said products as a result of such mistaken and 
erroneous belief. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 18, 1952, issued and 
subsequently served its complaint in this proceeding upon the respond- 
ents, Mme. C. J. Walker Manufacturing Company, Inc., a corporation, 
and A’Lelia R. Nelson, Violet D. Reynolds, and Marie Overstreet, 
individually and as officers of said corporation, charging them 
with unfair and deceptive acts and practices in commerce in viola- 
tion of the provisions of said Act. After the filing of respondents’ 
answer to the complaint, hearings were held at which testimony and 
other evidence in support of the allegations of the complaint were 
introduced before a hearing examiner of the Commission theretofore 
duly designated by it (no evidence being offered for or on behalf 
of the respondents), and such testimony and other evidence were duly 
filed and recorded in the office of the Commission. Thereafter, the 
proceeding came on for consideration by the hearing examiner on 
the complaint, answer thereto, testimony and other evidence, and 
proposed findings as to the facts and conclusions presented by respec- 
tive counsel, and said hearing examiner, on December 10, 1952, filed 
his initial decision. 


—".. = | 


ee 
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The Commission, having reason to believe that said initial decision 
did not constitute an adequate disposition of this matter, subsequent- 
ly placed this case on its own docket for review, and on May 4, 1953, 
it issued, and thereafter served upon the parties, its order setting 
time within which objections to a tentative decision of the Commis- 
sion attached to said order, and reply thereto, might be filed. No 
objections having been filed within the time permitted, the proceed- 
ing regularly came on for final consideration by the Commission 
upon the record herein on review; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts, conclusion drawn therefrom, and or- 
der, the same to be in lieu of the initial decision of the hearing ex- 
aminer. 

FINDINGS AS TO THE FACTS 


ParaGRaPH 1. Respondent Mme. C. J. Walker Manufacturing 
Company, Inc., is a corporation organized, existing, and doing busi- 
ness under and by virtue of the laws of the State of Indiana, with 
its office and principal place of business located at 617 Indiana Ave- 
nue, Indianapolis, Indiana. Respondents A’Lelia R. Nelson, Violet 
D. Reynolds, and Marie Overstreet are president, secretary, and 
treasurer, respectively, of the corporate respondent and with others 
formulate, direct, and control the policies, acts and practices of said 
corporation. The address of these individual respondents is the same 
as that of the corporate respondent. 

Par. 2. Respondents are now, and for more than one year last past 
have been, engaged in the sale and distribution in commerce of drugs 
and cosmetic products, as “drugs” and “cosmetics” are defined in 
the Federal Trade Commission Act. Designations used by respond- 
ents for said products and the formula and directions for use there- 
of are as follows: 

Designation: Madam C. J. Walker’s Wonderful Hair and Scalp Preparation. 

Formula : 


Pounds 
Re tROl Ag Witte se ae tn tee 2 ed pe ee Oe ae ee a 100.00 
J DOVES GD es. ae ne ee ee Se ee ee eee 1.00 
WODDCTES UDA Sea en ates ne oe ees eae aS 5.00 
HOGI DLLA COR S UUM eet eets ee oe ae See ee ern el Cece ee 3.00 
 Craveves oy bilsh (Ol Fac Alea SOS RRR OR eee ees Re eee ee eee eee eee eee 3.00 
Perini yew | UTA Tt i te kes he eS ee Eee ee ieee Ss 1.00 


Directions for use: “After hair has been shampooed with Madam C. J. Walker’s 
Shampoo or Shampoo Soap, apply Madam C. J. Walker’s Wonderful Hair and 
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Scalp Preparation to the scalp with the finger tips and massage well into the 
scalp three times per week.” 

Designation: Madam ©. J. Walker’s Wonderful Scalp Ointment (also known 
as Double-Strength Scalp Ointment; also known as Tetter Salve). 


Formula: Pounds 
Petrolatumy st ae eS ee EE Lee Ae a 100.00: 
Beeswax J CL ,OIae tals Viere’y Dire Sar ies Jee he yy Teer 1.00: 
Copper Sulphatersest 2e25 24) yet tiee ele eed eee ee 10.00 
IPL CAG GUL TERU SS poLU NAGY (DN pM a OMNEDE ae Mee wiennon tet alten’ » Ep See. Cedieriss = Nee ele! — Sates oe ae. 3.00: 
Coconut O12 38 2 es gee ED Pen ee ae ee 1.00 
RPerkunres Os oe 3 ee a ee a ee ee 1,00 


Directions for use: “After hair has been shampooed with Madam C. J. Walker’s 
Shampoo or Shampoo Soap, apply Madam C. J. Walker’s Scalp Ointment to the 
scalp with the finger tips and massage well into the scalp three times per week.” 

Designation : Madam C. J. Walker’s Wonderful Temple Salve. 


Formula: Pounds 
Petrolatum. 2. - = eA eee rT Bk ee ee ee 100.00 
PCOS WW US a I ei a eh eee ee ee 1.00 
Coconut Oil: — CALE Ut” ey 7 SS See ee eee 1.00 
Precipitate Sulphur! 23-985 ce eee Peed A eee A) ee Seed 3.50 
Pentaie fea es ee A SE ee ere ome ee ee eee 


Directions for use: “Apply Madam C. J. Walker’s Wonderful Temple Salve into 
the thin parts three times per week.” 

Par. 3. Respondents have caused said products, when sold, to be 
transported from their place of business in the State of Indiana to 
purchasers thereof located in various other States of the United States 
and in the District of Columbia, and maintain, and at all times men- 
tioned herein have maintained, a course of trade in said products in 
commerce among and between the various States of the United States 
and in the District of Columbia. Their volume of business in said 
commerce has been and is substantial. 

Par. 4. In the course and conduct of their said business, respond- 
ents have disseminated and have caused the dissemination of adver- 
tisements concerning their said products by the United States mails 
and by various means in commerce, as “commerce” is defined in the 
I’ederal Trade Commission Act, for the purpose of inducing, and 
which were likely to induce, directly or indirectly, the purchase of 
said products, including advertisements inserted in nationally distrib- 
uted newspapers and periodicals, circulars, and by means of radio: 
continuities transmitted across state lines; and respondents have also: 
disseminated and have caused the dissemination of advertisements 
concerning their said products by various means, including, but not 
limited to, those aforesaid, for the purpose of inducing, and which 
were likely to induce, directly or indirectly, the purchase of their said 


oe 
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products in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 


_ Among and typical of the statements and representations contained 


in said advertisements disseminated, and caused to be disseminated, 
are the following: 


Shhh! 

Don’t tell a soul! 

Before using Glossine next time, remember this: it gives your hair twice the 
radiant luster if you massage your scalp with the penetrating oils of WONDER- 
FUL HAIR & SCALP PREPARATION first! That’s because hair beauty is 
scalp-deep ! 

It’s the world’s top beauty secret ! 

Don’t tell a soul! 

ES a * 

Most women don’t yet know the No. 1 rule of Hair Beauty HAIR BEAUTY 
IS SCALP-DEEP! (When mere hair-dressings only cover up deep-down causes. 
of shabby hair, it really gets worse and worse and WORSE!) 

BEFORE using a dressing, treat an itchy or flaking scalp, dandruff or tetter 
with Madam Walker’s DOUBLH-STRENGTH SCALP OINTMENT... and 
before using a dressing, treat short, thin, brittle or falling hair by massaging 
your scalp with Madam Walker’s HAIR & SCALP PREPARATION—and 
massaging thinning temple areas with her so-important THMPLE SALVE. 

NOT ’TILL THEN can you be sure of the silkiest, softest, longest-lasting 
texture and luster which have made GLOSSINE the famous queen of all the 
light-bodied pressing oils and hair dressings. 

* * * 

Hair Beauty is scalp-deep ! 

Wise women have learned through the years that it takes more than a super- 
ficial hair dressing to have lovely hair. That’s why, this year, they’re massaging 
their scalps with the penetrating oils of MMB. C. J. WALKER’S WONDERFUL 
HAIR & SCALP PREPARATION. It’s a HEALTHY scalp which puts an end 
to short, thin, brittle, falling hair. So why put off this surest way to gorgeously 
NATURAL hair beauty . . so thrillingly successful for thousands of women for 
nearly 50 years? 

At drug and cosmetic counters and Walker beauty shoppes—or direct from us 
MMR. C. J. WALKER MFG. CO., DEPARTMENT N-3, INDIANAPOLIS 2, 
INDIANA. 


* me * 


Par. 5. By and through the use of the foregoing statements and 
representations, respondents have represented, directly and by impli- 
cation, that their preparation designated as Madam C. J. Walker’s 
Wonderful Hair & Scalp Preparation contains penetrating oils that 
make the scalp healthy and put an end to short, thin, brittle, or falling 
hair, when the scalp is massaged with that preparation; that their 
preparation designated as Madam C. J. Walker’s Double-Strength 
Scalp Ointment is a competent and effective treatment for itchy scalp, 
dandruff. dandruff flakes, and tetter; that massaging the temple areas 
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with their preparation designated as Madam C. J. Walker’s Wonder- 
ful Temple Salve will stop hair falling out, and make the hair soft and 
silky with long-lasting texture and lustre. 

Par. 6. Said statements are misleading in material respects and 
constitute “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact neither respondents’ 
preparation designated as Madam C. J. Walker’s Wonderful Hair & 
Scalp Preparation nor any of respondents’ other said preparations 
have any therapeutic value in relieving the condition of short, thin, 
or brittle hair or preventing falling hair. Neither respondents’ prepa- 
ration designated as Madam C. J. Walker’s Double-Strength Scalp 
Ointment nor any of respondents’ other said preparations is a compe- 
tent or effective treatment for dandruff or tetter. Said preparations 
will only temporarily relieve an itching scalp and only temporarily 
cause the disappearance of dandruff flakes. Neither the application 
of respondents’ preparation designated as Madam C. J. Walker’s 
Wonderful Temple Salve, nor the application of any of respondents’ 
other said preparations, by massage or otherwise, will stop hair fall- 
ing out or make the hair soft and silky with long-lasting texture and 
lustre. 

Par. 7. The use by the respondents of the foregoing false, mis- 
leading, and deceptive statements and representations, disseminated 
as aforesaid, has had, and now has, the capacity and tendency to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such representations and 
statements are true and to induce the purchase of substantial quantities 
of said products as a result of such mistaken and erroneous belief. 


CONCLUSION 


The aforesaid acts and practices of respondents, as set forth in the 
findings as to the facts, are all to the prejudice and injury of the 
public and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER 


It is ordered, That the respondents Mme. C. J. Walker Manufac- 
turing Company, Inc., a corporation, and its officers, and A’Lelia R. 
Nelson, Violet D, Reynolds, and Marie Overstreet, individually and 
as officers of said corporation, and respondents’ agents, representa- 
tives, and employees, directly or through any corporate or other de- 
vice, 1n connection with the offering for sale, sale, or distribution of 
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their products designated as Madam C. J. Walker’s Wonderful Hair 
and Scalp Preparation, Madam C. J. Walker’s Wonderful Scalp 
Ointment (also known as Double-Strength Scalp Ointment and 
Tetter Salve) and Madam C. J. Walker’s Wonderful Temple Salve, or 
of any other product or products containing substantially similar in- 
gredients or possessing substantially similar properties, whether sold 
under the same names or any other names, do forthwith cease and 
desist from : 

1, Disseminating, or causing to be disseminated, by means of the 
United States mails, or by any means in conamerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication: 

(a) That any of said preparations will improve the health of the 
scalp, or be of any therapeutic value in relieving the condition of 
short, thin, or brittle hair, or prevent hair from falling; 

(6) That any of said preparations is a competent or effective treat- 
ment for dandruff or tetter, or that it will be of any value in the treat- 
ment of dandruff, tetter, or an itching scalp in excess of temporarily 
relieving the itching or dissolving loose dandruff flakes so that they 
may be removed; or 

(¢) That the use of any of said preparations accompanied by the 
massage of the temple areas, or otherwise, will stop hair from falling 
out or make the hair soft and silky with long-lasting textare and 
lustre. 

2. Disseminating, or causing the dissemination of, any advertise- 
ment, by any means, for the purpose of inducing, or which is likely to 
induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of said 
preparations, which advertisement contains any of the representa- 
tions prohibited in paragraph 1 hereof. 

It is further ordered, 'That respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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ORDERS OF DISMISSAL, OR CLOSING CASE, ETC. 


Bemis Bro. Bag Co., St. Louis, Mo., Docket 4994. Complaint, July 
8, 1943. Order, July 8, 1952. 

Charge: Misbranding or mislabeling as to unit size of product; in 
connection with the manufacture and interstate sale and distribution 
of tarpaulins, upon the labels of which, following the word “SIZE”, 
there appeared figures purporting to show the dimensions, such as 
“12 x 14”, “8 x 10”, and “4 x 6”, when in fact the actual dimensions 
were substantially less. 


Dismissed without prejudice, upon motion filed by counsel support- 
ing the complaint and assented to by counsel for respondent, for the 
reason that respondent has executed and filed an affidavit which sets 
out that it is observing the rules for the canvas cover industry and 
has done so at all times since their promulgation on April 18, 1951; 
that it has particularly been observing rule 2 which “contains specific 
provisions relative to the size of canvas, both as to the finished and 
cut size,” and intends “to continue to observe and abide by all the 
provisions of said rule”; that “the failure to properly mark such 
materials as to cut size is the sole basis of the charge in the com- 
plaint”; and that “the Commission is of the opinion that under the 
circumstances the public interest does not require further proceedings 
in this matter”. 


The Commission dismissed four other similar complaints, also is- 
sued on July 8, 1943, for the same reason, the first three on July 8, 
1952, and the last on July 21, 1952, as follows: 

Tue Herreick Manuractrurine Co., Toledo, Ohio, Docket 4996; 
Franx M., Davin W., and Tomas C., Powmrs Trapine as Powrrs & 
Co., Chicago, Ill., Docket 4997; H. Wenzen Tenr & Ducx Co., St. 
Louis, Mo., Docket 4998; and Canvas Propucts Co., St. Louis, Mo., 
Docket 4995. 

Mr. B. G. Wilson for the Commission. 

Mr. Spencer M. Thomas, of St. Louis, Mo., for Bemis Bro. Bag Co. 

Marshall, Melhorn, Wall & Block, of Toledo, Ohio, for The Het- 
trick Manufacturing Co. 

White, Williams & Scott, of Philadelphia, Pa., for Powers & Co. 

Anderson, Gilbert, Wolfort, Allen & Bierman, of St. Louis, Mo., 

‘for H. Wenzel Tent & Duck Co. 
«|. Dunbar & Curby, of St. Louis, Mo., for Canvas Products Co. 
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Bonp Srores, Inc., and Lours A. Goop, New York, N. Y., Docket 
5650. Complaint, April 25, 1949. Order, July 9, 1952. 

Charge: Misrepresenting business status and identity, and offering 
deceptive inducements to deal, in connection with the securing of 
information as to current addresses and employment of persons de- 
linquent in their payments to respondent Bond Stores, clothing manu- 

-facturers with stores in principal cities in various states; on the part 


of said corporation and respondent Good, its vice president in charge — 
of its credit department, through the use of certain letters and cards — 


mailed to those believed to have information concerning the alleged 
delinquent debtor or mailed directly to the debtor. 

Said letters and cards, as parts of the scheme for obtaining informa- 

tion by subterfuge, purported to be requests for information from 
the “Surety Investigating Company,” purportedly engaged in issuing 
“surety,” “employment,” or other bonds; from the “Research Bureau, 
Reclagsification Department,” Washington, D. C., as a Government 
_ agency or branch inquiring into the qualifications of the addressee 
_for employment; from the “Goodwin-Roberts System,” a business 
enterprise engaged in the business of locating heirs to estates and 
supervising the same; and from the “National Inheritance Bureau”, 
engaged in examining titles, locating missing heirs, etc., and rendering 
“expert estate advisory service”; the facts being that said supposed 
enterprises were mere names used as a lure to solicit the desired 
information. 


Dismissed without prejudice, following the approval and acceptance 
of a proposed stipulation and agreement executed on February 8, 
1952, “it appearing that the Chief, Division of Litigation, on behalf 
of counsel supporting the complaint, and respondents” “have reached 
an accord upon the terms of a proposed informal stipulation and 
agreement”; “that negotiations therefor were instituted prior to the 
date upon which specific procedures looking to the disposition of 


cases by consent settlement were provided by amendment to the Com- 


mission’s Rules of Practice”; 

That under said terms respondents agree, without admitting that 
they have violated the Federal Trade Commission Act, not to use 
certain of the acts and practices complained of, as therein set forth; 
that Commission approval of the stipulation and agreement does 
not in any way prejudice its right to resume formal proceedings against 
respondents in the future should it deem such action warranted; and 


that the public interest would be best served by the settlement of the - 


proceedings through such approval. 

Commissioner Carretta not participating for the reason that oral 
argument on the merits was heard prior to his appointment to the 
Commission. 
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Before Mr. Webster Ballinger, hearing examiner. 
_ Mr. Charles 8. Cox and Mr. L. J. Fransworth for the aouaateennee 
Mr. Louis B. Arnold, of Washington, D. C., for respondents. , ; 


American Cicarerre & Cicar Co., iye., New York, N. Y., Docket 
4826. Complaint, August 28, 1942. Onion! July 12, 1952. 

Charge: Wivertising dicate or eiBiondinely: tid! misbranding or. 
mislabeling, in that respondent falsely advertised, through periodicals, 
newspapers, radio broadcasts, and otherwise, that finger stains of 
persons using its Pall Mall cigarettes become much lighter or dis-. 
appear completely, when Pall Malls are smoked exclusively, and 
made other similar misrepresentations, and also represented that its 
said cigarettes filtered the smoke in such a way as to get rid of throat 
irritations; and in that it represented, through the use of a coat of 
arms resembling that of the British royal family and other distinctive 
English coats of arms, and through the legends on containers of its 
Pall Mall “Georges” cigarettes that its said products had received 
the indorsement or seal of approval of the royal family of Great 
Britain, were of English origin and manufacture, and were made in 
London, where it had a factory or store. 


Dismissed without prejudice, upon order to show cause why the 
proceeding should not be dismissed for want of prosecution, it ap- 
pearing that the only hearing, held on May 20, 1948, for the purpose 
of receiving testimony in support of the complaint, was limited to 
the identification and introduction into evidence of certain advertising 
exhibits; and that “the answer filed by the attorney in support of the 
complaint” to said order, “admits that all but two charges of the 
complaint are moot” and that as to the said two charges he had made 
no showing of justification for the long delay in the proceeding and 
had made. no request for the taking of further testimony. 

Before Mr. W. W. Sheppard and Mr. Earl J. Kolb, hearing 
examiners. 

Mr. J. R. Phillips, Jr. and Mr. Frederick McManus for the 
Commission. 

Chadbourne, Wallace, Parke & Whiteside, of New York City, and 
Covington, Burling, Rublee, Acheson & Shorb, of Washington, D. C., 
for respondent. 


Trving A. Grusman trading as Ever-Cuarce Propucrs, Los An- 
geles, Calif., Docket 5419. Complaint, February 4, 1946. Order, 
August 12, 1952. 

Charge: Advertising falsely or misleadingly as to qualities or prop- 
erties of products, and assuming or using misleading trade or product 
pames in said respect, in connection with the sale and distribution 
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of a powdered preparation designed for use in storage batteries and 
designated Ever-Charge, through falsely representing that said prod- 
uct charges batteries, ends battery troubles, prolongs life of batteries, 
etc. 


Dismissed without prejudice, upon motion filed by counsel support- 


ing the complaint, and without objections on behalf cf the respondent, 


it appearing therefrom that respondent had discontinued and aban- 
doned the business involved; that there was no reason to believe 
that he would resume same; and that a proceeding against respondent 
by the Post Office Department involving substantially the same mat- 
ters was settled by its acceptance of an affidavit of discontinuance 
in which respondent stated that his enterprise had been discontinued 


and abandoned; and the Commission being of the opinion, after duly, 


considering the motion and the record, that under the circumstances 
the public interest did not require further corrective action at that 
time in this matter. 
- Before M~. Charles B. Bayly, hearing examiner. 
Mr, EF. L. Smith and Mr. Jesse D. Kash for the Commission. 
Mr. Noah Roark, of Dallas, Tex., and Mr. Bert M. Keating, of Den- 
ver, Colo., for respondent. 


Younes Rupser Core., New York, N. Y., Docket 5277. Complaint, 
February 12,1945. Order, August 19, 1952. 

Charge: Dealing on exclusive and tying basis, in violation of sec- 
tion 3 of the Clayton Act, in connection with the manufacture and 
sale by respondent, 1 of the 2 largest producers and distributors of 
rubber prophylactics in the United States, with a potentially dominant 
position in said industry and competitively engaged therein, of its 
first-grade prophylactics. 

As alleged, said respondent, engaged in the sale of its said products 
principally to corporate chain wholesale drug organizations, retailer 
owned wholesale drug organizations, “short line wholesalers, and cor- 
porate chain retail drug organizations throughout the several States, 
competitively engaged in the resale of the aforesaid and allied prod- 
ucts, sells the same on condition that purchasers will not deal in com- 
petitive products, and that its wholesaler customers will sell its 
products to retail drugstores only; effect of which sales and contracts 
and of said conditions, etc., had been or might be to substantially 
lessen competition or tend to create a monopoly in the line of com- 
merce involved. 


Dismissed without prejudice, Commissioner Carretta not partici- 
pating for the reason that oral argument on the merits was heard 
prior to his appointment, upon the Commission’s complaint, respond- 
ent’s answer, testimony and other evidence, hearing examiner’s 


~ 
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/ recommended decision and exceptions thereto, and briefs and oral 
/ arguments; and following the disposition by the Commission of the 
exceptions to the recommended decision, the Commission being of 
_ the opinion that the allegations of the complaint had not been sus- 
| tained by the greater weight of the evidence. 


Before Ir. Charles B. Bayly, hearing examiner. 

Mr. James I. Rooney for the Commission. 

Poppenhusen, Johnston, Thompson & Raymond, of Chicago, II1., 
and Mr. Meyer Cohen, of New York City, for respondent. 


JuLius Scumipt, Inc., New York, N. Y., Docket 5278. Complaint, 
February 12, 1945. Order, August 19, 1952. 

Charge: Dealing on exclusive and tying basis in violation of section 
3 of the Clayton Act, in connection with the manufacture and sale by 
respondent, 1 of the 2 largest producers and distributors of rubber 
prophylactics in the United States, the allegations of the complaint 
being similar to those in the Youngs Rubber Corporation case. 


Dismissed without prejudice, Commissioner Carretta not partici- 
pating for the reason that oral argument on the merits was heard prior 
to his appointment, upon the Commission’s complaint, respondent’s 
answers, testimony and other evidence, the hearing examiner’s recom- 
mended decision, briefs and oral argument of counsel, the Commission 
being of the opinion that the allegations of the complaint had not 
been sustained by the greater weight of the evidence. 

Before Mr. Charles B. Bayly, hearing examiner. 

Mr. James I. Rooney for the Commission. 

Sullivan & Cromwell, of New York City, for respondent. 


Tur Prrntweu Co., also trading as U. S. Namu-Prars Co., and 
Nation-Wipe Wuotesaters, and Maurice WiL1Nns Er Au., Chicago, 
Tl., Docket 5166. Complaint, May 25, 1944. Order, einen 55 
1952. 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to business status, composition and manufacture of 
product, special price, free product, source or origin of product, qual- 
ity, and pretended lifetime guarantee; in connection with the offer 
and sale by respondents, Sieaeed in a retail mail-order business, of 
billfolds, nameplates, identification tags, and “Waltham push button” 
fountain pens, in that, as alleged, among other things, respondents 
are not wholesalers, the billfolds are not made of “genuine leather,” 
the pens are not “fine deluxe” quality, equipped with penpoints made 
of gold, nor made by the Waltham Watch Co., and the so-called “guar- 
antee of lifetime service” is not a guarantee at all, but merely a con- 
tract whereby the manufacturer agrees for the life of the purchaser 
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to make necessary repairs and adjustments at a flat rate of 25 cents 
each time the pen is sent in, which amount is more than that charged 
respondents for the pen by the manufacturer. 


Dismissed without prejudice, for the reason that the Commission 
was of the opinion, from the facts of record, that respondents were 
no longer carrying on the complained-of practices and there was no 


reason to believe they would renew them and that the public interest — 


would not be served by further proceedings in the matter at the time; 
it appearing, among other things, following complaint, answer, testi- 
mony and other evidence, and stipulation of counsel agreeing that 
the Commission might finally dispose of the matter without further 
intervening procedure, and a letter from counsel for respondents, that 
many of the representations alleged to have been illegal “were made by 
these respondents in reliance upon prior representations of the seller 


or manufacturer of the product misrepresented,” “that the Com- 


mission has taken appropriate action to prevent the continuation 
of said representations by the sellers and manufacturers of said prod- 
ucts in those cases wherein such action was deemed to be required in 
the public mterest,” and that respondents have not been engaged 
for several years in the sale of any of the merchandise involved in 
these proceedings. 

Before Mr. George Biddle, hearing examiner. 

Mr. William L. Pencke for the Commission. 

Messrs. Arthur and Edward Goldblatt, of Chicago, Ill., for 
respondents. 


Tue Norri-Vac Co., Milwaukee, Wis., Docket 5314. Complaint, 
March 10, 1949.1. Order, September 29, 1952. 

Charge: Advertising falsely or misleadingly as to scientific or 
relevant facts, and medicinal and therapeutic qualities of product; 
in that respondent, in connection with the offer and sale of its “Nutri- 
Vac,” falsely and misleadingly represents, among other things, 
through advertisements in newspapers and magazines, and in cards, 
leaflets, folders, circulars, and radio continuities, that a lack of vitamin 
A leads to lowering of resistance to certain infections, and causes cer- 
tain eye diseases and inflammations; that vitamin C improves the 
central nervous system, that an adequate intake of vitmain D insures 
good bones and teeth; and that use of its preparation will prevent 
underweight and other conditions arising from vitamin and mineral 
deficiencies, etc.; the facts being that vitamin A deficiency of such a 
degree as to result in lowering bodily resistance to infectious diseases 
rarely exists in this country; many diseases and inflammations are 
not caused by a lack thereof; and that other representations made 


1 Amended. 


DISMISSALS—-PARK ROW PEN CO. ET AL. 1557 


above as to the need of such vitamins and minerals and the efficacy 
of their said product were false and misleading. 


Dismissed without prejudice, the Commission being of the opinion, 
with the case before it upon the complaint, answer, testimony and 
other evidence, the hearing examiner’s recommended decision, and ex- 
ceptions, and briefs, “that of the misrepresentations alleged in the 
complaint some were not made as alleged, others were discontinued 
a substantial time prior to the issuance of the complaint, and others 
not sustained by the proof, and that no corrective action by it is 
necessary in other respects.” 

Before Mr. John P. Bramhall, hearing examiner. 

Mr. William L. Pencke for the Commission. 

Frank and Arthur Gettleman, of Chicago, IIl., for respondent. 


Harry Sacunorr doing business as Park Row Prn Co. and Arco 
Pren-Pencit Co., Inc., New York, N. Y., Docket 3975. Complaint, 
June 14, 1945.1. Order, October 6, 1952. 

Charge: Misbranding or mislabeling and furnishing means of mis- 
representation in connection with the interstate sale of fountain pens 
and combination pen-pencils in that respondent, engaged in the as- 
sembling and competitive sale of such products at wholesale— 

Stamped penpoints with the symbol “14K” or “14Kt.” in large and 
conspicuous letters, and the words “gold plate” or “gold plated” in 
such small or faint letters as to be practically illegible; when in fact 
they were made of steel thinly electroplated with soft gold of about 
22 karats fineness which, while cheaper for electroplating than 14 
karat, does not result in penpoints with the hardness and wearing 
qualities produced by 14 karat gold; 

Stamped certain penpoints with the word “Durium”, although 
there is no metal or substance known as “Durium”; and stamped pen- 
points thinly plated with gold as foresaid with the words “Warranted 
Duripoint” or “Iridium Tipped”; thereby causing the belief that they 
possessed special qualities ; 

Furnished to the retail dealer with each fountain pen a so-called 
“Lifetime guarantee” which recited that in the event of dissatisfac- 
tion and the return of the pen and 25 cents in stamps, they would 
supply new parts; and thereby falsely represented that their products 
were of such superior quality and durability that they would last a 
lifetime and were guaranteed for life, when in fact they regularly 
sold the pens at wholesale at from $18 to about $72 per gross and 
the so-called “Lifetime Guarantee” was merely a contract whereby 
respondents agreed for the life of the purchaser to make repairs and 
adjustments at a flat rate of 25 cents each time, which was more than 


1 Amended. 
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the price at which they sold some of the products to dealers in the 
regular course of business; 

With the result of furnishing retail dealers with a means of de- 
ceiving the purchaser with respect to the price, value and quality of 
said pens; whereby trade was unfairly diverted to respondents from 
their competitors who did not falsely represent their products, to 
the injury of competition in commerce. 


Dismissed for the reason, as set forth in the Commission’s order, 
that it appeared from a memorandum submitted for the record that 
respondent corporation was dissolved pursuant to the laws of New 
York State on February 27, 1945, and that the individual respondent, 
Mr. Sachnoff, “departed this life on December 10, 1950,” under which 
circumstances, the Commission was of the opinion that the proceed- 
ings should be terminated. 

Before Mr. Lewis C. Russell and Mr. Andrew B, Duvall, hearing 
examiners. 

Mr. Karl Stecher and Mr. William L. Pencke for the Commission. 

Mr. Henry J. Easton and Mr, Abbey L. Warshauer, of New York 
City, for respondents. 


Mount Vernon University, Inc., also operating and trading as 
Mount Vernon University, Curist Cotiecr, and Curist SEMINARY} 
ET AaL., Washington, D. C., Docket 5512. Complaint, October 14, 
1947. Order, October 17, 1952. 

Charge: Advertising falsely or misleadingly as to business status 
and operations, in that respondents, located on two floors of a four- 
story building in Washington, engaged in the sale and distribution of 
courses in various subjects of higher learning, in residence and by 
correspondence— 

Falsely represented through newspaper advertisements, catalogs, 
and letterheads that they conducted and operated a university, col- 
lege, and seminary, as generally understood, with a competent faculty 
of qualified professional men, adequate classrooms, dormitories and 
libraries, which was recognized by standard accrediting organizations 
and in turn recognized credits from all accredited colleges, was ap- 
proved for G. I. training by the Government, offered work leading to 
a number of recognized academic degrees, and furnished complete 
outlines of study in the respective subjects offered under the super- 
vision of a qualified and experienced dean or administrative officer. 

The facts, among others, as alleged, were that— 

Its “board of trustees,” “board of administration,” and “board of 
directors” did not function so as to administer the affairs of an educa- 
tional institution, their school was not equipped to teach the numerous 
subjects offered, their educational standards were wholly insufficient 
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_to satisfy minimum requirements of any standards in the educational 
field, their degrees, so-called, were not earned and conferred, did not 


constitute degrees in the accepted meaning of the term and were of no 


' meaning or effect whatever, and honorary degrees issued by them were 


conferred upon persons who merited no such distinction; and that 

Use by them of such terms as “College,” “University” and “Semi- 
nary” and the placing of academic degrees after the names of numerous 
individuals listed by them, and of such designations as “Dean,” “Regis- 


_trar,” etc., falsely implied the existence of a substantial institution of 
higher learning, with a qualified faculty and experienced adminis- 
_ trators ; the school had no authority to confer the degrees and diplomas, 
which often were sold for $50; and the representation, along with 
various others, that the school was accredited by the National Asso- 


ciation of Christian Schools—which had no standing among recog- 


| 


nized associations of schools or accreditation—was grossly misleading. 


Dismissed by order which, after sustaining the hearing examiner’s 


conclusions that the participation of respondent Leas in the affairs of 
respondent corporation, Mount Vernon University, Inc., was of such 


a nature that he should be included in any order to cease and desist 
which might be issued, dismissed the complaint as to all respondents 
since it appeared that the receipts of the corporate respondent for 
tuition were trivial, its financial backing was negligible, some of the 
individual respondents were no longer connected with it, others did 
not participate in the practices alleged, there was no present likeli- 
hood that the practices concerned would be continued or resumed, and 
there was no present public interest in carrying the proceeding 
further. 

Commissioner Carretta did not participate for the reason that oral 
argument on the merits was heard prior to his appointment to the 
Commission. 

Before Mr. John P. Bramhall and Mr. William L. Pack, hearing 
examiners. 

Mr. William L. Pencke for the Commission. 

McNeill & Fuller and Mr. P. W. Seward, of Washington, D. C., for 
respondents. 


M. B. Waterman Pen Co. ET Au., Chicago, Ill., Docket 53881. Com- 
plaint, September 14, 1945. Order, October 31, 1952. 

Charge: Advertising falsely and misleadingly, and misbranding as 
to maker, composition, prices, special offers, durability, guarantees, 
and free goods; in connection with the sale and distribution of foun- 
tain pen and pencil sets, stamped with the name “Waltham.” 


Dismissed without prejudice, for the reason that respondents have 
not been engaged in the sale of the products involved for many years; 
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and that the Commission is of the opinion that the public interest. 
would not be served by further proceedings in the matter. 
Before W/7. George Biddle, hearing examiner. . 
Mr. Karl Stecher and Mr. William L. Pencke for the Commission. — 
Mr. Charles L. Schwartz, of Chicago, Ill., for respondents. 


Josrpu L. Morse rv Au., doing business as Book Give-Away Puan, 
Brooklyn, New York, Docket 4913. Complaint, December 23, 1946. — 
Order, November 3, 1952. 

Charge: Falsely advertising private business as making surveys for — 
business enterprises and maintaining a huge staff of experts; misrep- 
resenting special offers, prices, history, composition, and free goods; — 
in connection with the sale and distribution of sets of medical and — 
encyclopedic books. 


Closed without prejudice, for the reason that certain of respondents’ ~ 
complained-of practices had been discontinued for many years, and — 
those which were continued were prohibited by the Commission’s 
order of October 16, 1950, 47 F. T. C. 258, in Unicorn Press et al., 
Docket 5488; and the Commission was of the opinion that the publie 
interest involved would not be served by further proceedings. 

Before Mr. John W. Addison, hearing examiner. 

Mr. Carrell F. Rhodes and Mr. Jesse D. Kash for the Commission. 

Mr. Marcus Miller, of New York City, for respondents. 


Lo-Weiu Penci Co., New York, N. Y., Docket 5407. Complaint, 
November 29, 1945. Order, November 4, 1952. 

Charge: Falsely advertising merchandise as “free” when price 
thereof is included in the price of other merchandise required to be 
purchased; in connection with the sale and distribution of pencils. 


Closed without prejudice, for the reason that the evidence pre- 
sented was restricted to respondent’s practices prior to the sole hear- 
ing, which was 6 years prior to the hearing examiner’s recommended 
decision, and that it appeared respondent was not in any way respon- 
sible for the delay; that the Commission had no knowledge as to 
respondent’s present practices and was “of the opinion that the public 
interest would be adequately protected by closing this matter without 
prejudice,” and was further “of the opinion that there is great public 
interest in ending litigation”. 

Before Mr. James A. Purcell, hearing examiner. 

Mr. J. W. Brookfield, Jr. for the Commission. 

Mr. Charles J. Hyman, of New York City, for respondent. 


Hernarp Mre. Co., Ine. nr au., Mount Vernon, N. Y., Docket 5774. 
Complaint, May 4, 1950. Order, November 19, 1952. 


1 Amended. 
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Charge: Appropriating competitor’s product and process; passing 
off; and furnishing means of misleading purchasers; in connection 
with the manufacture and sale of plastic-ceramic three-dimensional 
display letters. 


Dismissed for the reason that the matter is essentially a private 
controversy; the Federal Trade Commission Act does not provide 
private persons an administrative remedy for private wrongs; and 
the record failed to establish sufficient public interest. 

Before Mr. John W. Addison and Mr. J. Earl Coz, hearing 
examiners. 

Mr. Jesse D. Kash for the Commission. 

Mr. Sam EFisenberg, of Mount Vernon, N. Y., for respondents. 


~ Tue Conxiuin Pen Co., er au., Chicago, Ill., Docket 5208. Com- 
‘plaint, August 28, 1944. fone iver 22, 1952, 

_ Charge: Falsely advertising identity a history of business; 
foreign branches; maker, Lona Rip composition, durability of product; 
and dealer as manufacturer; in connection with the sale and distribu- 
tion of fountain pens and pencils. 


Closed without prejudice for the reason that respondents were 
shown to be fully entitled to use their trade and brand name, that 
_all evidence relating to respondents’ practices was received five and 
a half years ago, that the Commission is of the opinion that “respond- 
ents are no longer carrying on the complained-of practices” and that 
“the public interest does not require any further action”. 

Before I/r. George Biddle, hearing examiner. 

Mr. Karl Stecher and Mr. William L. Pencke for the Commission. 
Gottlheb & Schwartz and Mr. Jack H. Oppenheim, of Chicago, Il, 
_ for respondents. 5 


| 


JospPH STARR ET AL., trading as Starr Pen Co., wrc., Chicago, I1., 
' Docket 5209. Complaint, August 28, 1944. Order, December 22, 
y 1952. 

i Charge: Advertising falsely, and misbranding as to maker, com- 
position, manufacture, prices, and guarantees of product; assuming 
misleading trade names; misrepresenting dealer as manufacturer; 
and furnishing fictitious price tags; in connection with the assembling, 
sale and distribution of fountain pens. 


Closed without prejudice, for the reason that respondents had 
abandoned most of the practices complained of over two years prior 
to issuance of the complaint, that all of the evidence was received 
prior to date of the last hearing—some 51% years past; that respond- 
ents have not manufactured fountain pens for a number of years; 
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and that the Commission is of the opinion that the public interest does 
not require any further action at this time. . 
Before Ur. George Biddle, hearing examiner. 
Mr. Karl Stecher and Mr. William L. Pencke for the Commission. 
Gottlieb & Schwartz and Mr. Jack H. Oppenheim, of Chicago, IIL, 
for respondents. 


Srertine Drue, Inc. er au., New York, N. Y., Docket 5237. Com- 
plaint, October 19, 1944. Order, December 24, 1952. 

Charge: Advertising falsely and misleadingly as to ailments, 
therapeutic properties of product, and testimonials; and failing to 
reveal relevant facts; in connection with the sale and distribution — 
to wholesale drug eater of “Ironized Yeast Tablets.” 


Dismissed without prejudice, for the reason that the allegations of ; 
the complaint were directed to practices engaged in in a situation — 
existing more than 8 years past; that continuation of the proceeding ~ 
looking to a decision on the merits of issue presented by pleadings — 
prepared so long ago might serve no present useful purpose; and that 
there is no assurance that the expenditure of additional time in the 
trial of such issues would be in the public interest. 

Mr. E. L. Smith and Mr. George M. Martin for the Commission. 

Rogers, Hoge & Hills and Mr. L. B. Stoughton, of New York City, 
for respondents. 


Ricwarp Hupnour er 4u., New York, N. Y., Docket 2973. Com- 
plaint, November 6, 1936. Amended, May 25, 1939. Order, January 
9, 1953. 

Charge: Discriminating in price, etc., in violation of sections 2 (a) 
and 2 (e) of the Clayton Act, as amended, in the allowance of more 
favorable discounts to certain purchasers than to others including, 
respectively, (a) individual retail stores not furnished facilities and 
services of paid demonstrators, (b) those furnished such facilities 
and services, (c) chain-store organization operating less than 20 
stores, treated as a unit, with a corresponding exception, and similar 
chain stores not thus excepted, (d) chain stores operating more than — 
20 stores and so treated, with a similar exception, and those not so- 
excepted, and (e) wholesale distributors; and in the supplying of 
such facilities and services to some but not all of respondents’ pur- 
chasers in connection with the manufacture, sale, and distribution in 
commerce of cosmetics and toilet preparations.? 

* By order dated June 5, 1942, count II of the original complaint, which charged a viola- | 
tion of section 5 of the Federal Trade Commission Act in the assignment to certain of 
respondents’ customers of the services of sales persons as demonstrators, and in the pay- 
ment of a “push money” bonus of 5 percent on the sales made by the clerks handling re- | 


spondents’ products in the stores of certain of respondents’ customers, as an inducement | 
to push the merits of respondents’ products over competing products, was dismissed; a8 | 
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Dismissed for the reasons, as set forth in the Commission’s order, 
that subsequent to the reception of evidence, the Commission promul- 
gated Trade Practice Rules for the Cosmetic and Toilet Preparations 
Industry which evidence an interpretation by it of section 2 (e) under 
which that section would be violated only if “demonstrator service” 
was not accorded to all “competing” purchasers upon proportionally 
equal terms; that the rules specifically provide that one type of 
service may be offered to some customers and an alternate type to 
others, and set out some of the methods by which it might be deter- 
mined whether a course of conduct resulted in “proportionally equal 
terms” to all customers—none of which provisions were in existence 
when the proceeding was tried; that the injustice of entering an order 
to cease and desist upon a state of facts permitted by the rules is 
apparent, and that a proceeding initiated in the light of the present 
rules would be so different in pleadings and evidence from those in 
this case, that the Commission could not in good conscience do other 
than enter its order of dismissal. 

Commissioner Carretta did not participate for the reason that the 
oral argument was heard on November 8, 1950, prior to his appoint- 
ment to the Commission. 

Before Ur. John W. Addison and Mr. John L. Hornor, hearing 
examiners. 

Mr. Eldon P. Schrup, Mr. James I. Rooney, Mr. Frank Hier, Mr. 
Philip R. Layton and Mr. Fletcher G. Cohn for the Commission. 

Baldwin, Todd & Lefferts, of New York City, for respondents. 


Exmo, Inc., er au., Philadelphia, Pa., Docket 2974. Complaint, 
November 6, 1936. Amended, March 25,1939. Order, January 9, 1953. 

Charge: Discriminating in price, etc., in the supplying of “demon- 
strators,” in violation of section 2 (e) of the Clayton Act as amended, 
in connection with the manufacture and sale and distribution in com- 
merce of cosmetics and toilet preparations.® 


was count III of the amended and supplemental complaint which similarly charged a viola- 
tion of section 5 of the Federal Trade Commission Act through the furnishing of demon- 
strators whereby purchasers and prospective purchasers of the stores concerned were mis- 
led and deceived into believing the personnel in question were store sales personnel, work- 
ing only in the interest and under the control of the respective stores concerned, and 
' competitors and the public were otherwise prejudiced. 

3 By order dated June 5, 1942, count II of the original complaint which charged a viola- 
tion of section 5 of the Federal Trade Commission Act in the assignment to certain of 
respondents’ customers of the services of sales persons as demonstrators to sell to cus- 
tomers and prospective customers of the retail stores, they being required likewise to sell 
the products of such other manufacturers as were displayed and carried for sale by said 
retail stores, was dismissed; as was count II of the amended complaint which similarly 
charged a violation of section 5 of the aforesaid act through the furnishing of demon- 
strators whereby purchasers and prospective purchasers: were misled and deceived into 
believing the personnel in question were store sales personnel, working only in the interest 
and under the control of the respective stores concerned, and competitors and the public 
were otherwise prejudiced. 
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Dismissed for the reasons set forth in the preceding dismissal, Rich- 
ard Hudnut et al., D. 2973, p. 1562; Commissioner Carretta not par- 
ticipating for the reason that oral argument was heard on May 21, 
1947, prior to his appointment to the Commission. 


Before Ur. John W. Addison and Mr. John L. Hornor, hearing ex- 
aminers. 

Mr. Eldon P. Schrup, Mr. James I. Rooney, Mr. Frank Hier, Mr, 
Philip R. Layton and Mr, Fletcher G. Cohn for the Commission. 

Oonlen, LaBrum & Beechwood, of Philadelphia, Pa., for re- 
spondents. 


Cuarues or THE Rrrz, Inc., er au., New York, N. Y., Docket 3017. 
Complaint, December 19, 1936, Amended, May g, 1939. Order, Janu- 
ary 9, 1953. 

Charge: Discriminating in price, etc., in supplying of “demonstra- 
tors,” in violation of section 2 (e) of the Clayton Act as amended, in 
connection with the manufacture, sale, and distribution in commerce 
of cosmetics and toilet preparations.* 


Dismissed for the reasons set forth in the preceding dismissal, Rich- 
ard Hudnut et al., D. 2973, p. 1562; Commissioner Carretta not par- 
ticipating for the reasen that the oral argument was heard on Novem- 
ber 17, 1950, prior to his appointment to the Commission. 

Before Mr. John W. Addison and Mr. John L. Hornor, hearing 
examiners. 

Mr. Eldon P. Schrup, Mr. James I. Rooney, Mr. Frank Hier, Mr. 
Philip R. Layton and Myr. Fletcher G. Cohn for the Commission. 

Olvany, Hisner & Donnelly, of New York City, for respondents. 


Primrose Hous, Inc., New York, N. Y., Docket 3039. Complaint, 
January 26, 1987. Amended, May 3, 1989. Order, January 9, 1953. 
Charge: Discriminating in price, etc., in the supplying of “demon- 
strators” and in the similar supplying to some, but not all, purchasers, 


4 By order dated June 5, 1942, count II of the original complaint which charged a viola- 
tion of section 5 of the Federal Trade Commission Act in (a) the assignment by respond- 
ents to certain favored purchasers of the services of sales persons as demonstrators to sell 
to customers and prospective customers of the retail stores concerned respondents’ prep- 
arations, they being likewise required to sell similar products of other sellers and dis- 
tributors which might be carried for sale by the particular retail store, and in (b) the 
payment to the sales persons or clerks of certain favored purchasers of bonuses or “push 
money,” in excess of the compensation otherwise received by them, to push the merits of 
respondents’ products in opposition to or disregard of similar products sold and distributed 
by competitors and carried for sale by such purchasers in competition with respondents’ 
own products, was dismissed ; as was count II of the amended and supplemental complaint 
which similarly charged a violation of said section through the furnishing of demonstrators 
whereby purchasers and prospective purchasers of the stores concerned were misled and 
deceived into believing the personnel in question were store sales personnel, working only 
in the interest and under the control of the respective stores concerned, and competitors 
and the public were otherwise prejudiced. 
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_of “give-away promotions” and “20% promotions” involving the con- 


signment of certain of respondent’s products to be given away or 


sold at a 20 percent discount, and the presence, in some instances, of 


so-called “beauty counselors,” furnished by respondent, to assist in 
the conduct of such promotions, in violation of section 2 (e) of the 
Clayton Act; in connection with the manufacture, sale, and distribu- 
tion in commerce of cosmetics and toilet preparations.® 


Dismissed for the reasons set forth in the preceding dismissal, 


Richard Hudnut et al., D. 2973, p. 1562; Commissioner Carretta not 
participating for the reason that oral argument was heard on May 6, 
1947, prior to his appointment to the Commission. 


Before Mr. John W. Addison and Mr. John L. Hornor, hearing 
examiners. 

Mr. Eldon P. Schrup, Mr. James I. Rooney, Mr. Frank Hier, 
Mr. Philip R. Layton and Mr. Fletcher G. Cohn for the Commission. 

Chadbourne, Hunt, Jaeckel & Brown, of New York City, for 
respondent. 


Cory, Inc., New York, N. Y., Docket 4435. Complaint, December 


27,1940. Order, January 9, 1953. 


Charge: Discriminating in price, etc., in the supplying of “demon- 
strators” in violation of section 2 (e) of the Clayton Act as amended, 


in connection with the manufacture, sale, and distribution in com- 


merce of cosmetics and toilet preparations. 


Dismissed for the reasons set forth in the preceding dismissal, 
Richard Hudnut et al., D. 2973, p. 1562; Commissioner Carretta not 
participating for the reason that oral argument was heard on Novem- 
ber 15, 1950, prior to his appointment to the Commission. 

Before Mr. John L. Hornor, hearing examiner. 

Mr. Frank Hier, Mr. Fletcher G. Cohn and Mr. Philip R. Layton 
for the Commission. 

Cowdert Brothers, of New York City, for respondent. 


Bourgors, Lye., nt au., New York, N. Y., Docket 4436. Complaint, 
December 27, 1940. Order, January 9, 1953. 

Charge: Discriminating in price, etc., in the supplying of “demon- 
strators” in violation of section 2 (e) of the Clayton Act as amended, 
in connection with the manufacture, sale, and distribution in com- 
merce, of cosmetic and toilet preparations. 


5 By order dated June 5, 1942, count II of the amended and supplemented complaint 
which charged a violation of section 5 of the Federal Trade Commission Act in the fur- 
nishing by respondent to certain favored purchasers of the services of sales persons as 
demonstrators, held out deceptively, as alleged, directly or indirectly, as part of the store 
sales personnel, and so considered by the public and as solely interested in store sales as 
a whole, was dismissed. 
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Dismissed for the reasons set forth in the preceding dismissal, Rich- 
ard Hudnut et al., D. 2973, p. 1562; Commissioner Carretta not partici- 
pating for the reason that oral argument was heard on November 9, 
1950, prior to his appointment to the Commission. 

Before Mr. John L. Hornor, hearing examiner. 

Mr. Frank Hier, Mr. Philip R. Layton and Mr. Fletcher @. Cohn 
for the Commission. 

Olvany, Eisner & Donnelly, of New York City, for respondents. 


Frepertck HerrscHner trading as Victory Vrramin Co., Chicago, 
Ill., Docket 5442. Complaint, June 11, 1946. Order, January 9, 1953. 

Charge: Advertising falsely or misleadingly as to medicinal, reme- 
dial, and healthful qualities of product, ailments, and symptoms, and 
scientific or relevant facts, in connection with the offer and sale of 
vitamin medicinal preparations by respondent, including his “Victory 
Vitamins,” “Calcium Pantothenate Capsules,” “Wheat Germ Oil, etc,” 
“Garlicaps,” and “Liver, Iron, and B, Capsules”; in that respondent 
falsely and misleadingly represented, among many other things, 
significance of ailments, symptoms, and conditions as pointing to 
vitamin deficiencies, tests made in said connection, deficiencies in said 
respects in the ordinary diet, effects on health and physical func- 
tion of various vitamins, and effect and qualities of his various 
preparations. 


Dismissed without prejudice, on motion by counsel supporting the 
complaint, for the reason that the business concerned is no longer 
conducted by respondent but by a corporation which distributes 
numerous other products, and that the advertising practices com- 
plained of have been abandoned, revised, or modified, and the Com- 
mission’s opinion that there was no present public interest in carrying 
the proceeding further. 

Before Mr. John P. Bramhall, hearing examiner. 

Mr, William L. Pencke for the Commission. 

Nash & Donnelly, of Chicago, I1., for respondent. 


Unirep Srarres Traven Agency, Ine., nr au., Washington, D. C., 
Docket 5738. Complaint, January 25,1950. Order, January 12, 1953. 

Charge: Falsely representing Government connection through use 
of misleading corporate name (furthered by corporate respondent’s 
failure to use the abbreviation “Inc.”) in connection with solicitation 
and sale, as travel and tourist agents, of transportation, hotel accom- 
modations and incidental services appertaining thereto. 


Dismissed for the reason that, some months after complaint was 
issued, a new corporation was chartered in the name of “United Travel 
Agency, Inc.” and subsequently conducted all respondent’s former 


Se 


DISMISSALS—-NEW STANDARD PUBLISHING CO., INC. ET AL. 1567 


business except that dealing with clubs or business organizations, 
which continues to be conducted under the name objected to but used 
in immediate conjunction with the words “Not a Government Agency” 
conspicuously displayed, and including the abbreviation “Inc.”; it 
appearing, therefore, that respondents have, in good faith, already 
taken all the corrective action which could be required by an order 
to cease and desist. 

Before Mr. Abner EF’. Lipscomb, hearing examiner. 

Mr. R. P. Bellinger and Mr. Michael J. Vitale for the Commission. 

Mr. Wilbur NV. Baughman and Mr. Harry A. Bowen, of Washington, 
D. C., for respondents. 

Mr. Harry A. Bowen, of Washington, D. C., and Hale, Stimson & 
Russell, of New York City, for American Society of Travel Agents, 
Inc., intervenor. 


New Stranparp PusrisHine Co., Inc., er au., Richmond, Va., Docket 
4697. Complaint, February 4, 1942. Findings and order to cease 
and desist, May 25, 1951. Order dismissing complaint, January 19, 
1953. 

Charge and findings: Misrepresenting prices, terms, and conditions, 
including alleged special offers, etc., and making use of numerous 
deceptive practices; in connection with the sale by respondent cor- 
poration, and its President, through salesmen furnished with adver- 
tising literature and other material, of “Doubleday’s Encyclopedia,” 
Annual Supplements or Year Books therefor, and other publications 
such as “The New Century Dictionary,” “Funk & Wagnall’s Practical 
Standard Dictionary,” “The Nature Library,” sets of classics, and 
some other items such as bookcases and pencils; in that, among other 
things, they thus— 

Falsely and misleadingly represented that the books were offered 
at a special price for a limited time only, were given away as an 
advertising plan to a limited number of selected persons; that the 
price of the books shown in the contract was the total price; that the 
salesmen were those of the publisher ; that the books had been approved 
by educational authorities; and made various other false and mis- 
leading statements pertaining to their said offers; and 

Made use of the misleading trade name “Commercial Finance” in 
the conduct of their business and made various misrepresentations 
pertaining to said supposed separate concern to enforce payments. 


Dismissed, after hearing by the Commission, following the decision 
of the Court of Appeals for the Fourth Circuit in Vew Standard Pub- 
lishing Co., Inc., et al. v. Federal Trade Commission, February 9, 
1952, 194 F. (2d) 181, which, for the reasons therein set forth, vacated 
the Commission’s order entered on May 25, 1951, 47 F. T. C. 1350, 
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without prejudice “to the entry of such order as may be appropriate 
under present circumstances, should the Commission see fit to pursue 
the case further.” 

Commissioner Carretta not participating. 

Before Mr. Randolph Preston, hearing examiner. 

Mr. Clark Nichols, Mr. Randolph W. Branch and Mr. William L. 
Pencke for the Commission. 

Mr. Henry Ward Beer, of New York City, for New Standard Pub- 
lishing Co., Inc. and Julius B. Lewis. 

Mr. J. Raymond Tiffany, of Hoboken, N. J., for Doubleday-Doran 
& Co., Inc, 


Strewart-ALuEen Co., Inc., New York, N. Y., Docket 5931. Com- 
plaint, October 25, 1951. Order, February 7, 1953. 

Charge: Advertising falsely or misleadingly, misbranding or mis- 
labeling, and furnishing means of misrepresentation and deception, 
in connection with the sale and distribution of pipes made in the 
United States from imported briar root, in that respondent, com- 
petitively engaged as aforesaid, furnishes display and price cards for 
the use of retail dealers, which bear the words “Importer Briar,” 
stamps said words upon the pipes, and distributes circulars to the 
trade upon which are printed the words “Finest Quality Imported 
Briar Pipes,” falsely representing thereby that its said pipes were 
manufactured abroad and imported into the United States. 


Dismissed for the reasons, among others, that the stamping of the 
words “Imported Briar” upon the bowls of pipes of domestic manu- 
facture is a common trade practice and that such words signify to 
the trade and the public generally only that the wood of which the 
bowls and stems are made has been imported; that use of the words 
“Finest Quality Imported Briar Pipes,” as aforesaid, was discontinued 
more than one year prior to the issuance of the complaint, and the 
words “Pipes Made of Imported Briar,” substituted; and that the 
evidence is insufficient to support a finding of any substantial pref- 
erence for pipes of foreign make. 

Before Mr. J. Harl Cox, hearing examiner. 

Mr. Jesse D. Kash and Mr. J.J. McNally for the Commission. 

Mr. Charles Bennet, of New York City, for respondent. — 


Eacte Conn Corr. er au., New York, N. Y., Docket 5935. Com- 
plaint, November 20,1951. Order, February 9, 1953. 

Charge: Entering into a planned common course of action, agree- 
ment or understanding to raise and maintain the price at which ice 
cream cones should be sold, on the part of respondent Eagle Cone 
Corp., three other corporations, and a partnership, which, engaged in 
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the manufacture and competitive interstate sale and distribution of 
ice-cream cones, including sugar cones, and cake cones, in various 
sizes, represented about 95 percent of the production of such products 
sold in and from the metropolitan area of New York and occupied 
a dominant position in said industry; with the effect of substantially 
hindering competition as to price between and among said respond- 
ents and others, and with a dangerous tendency so to do. 

Initial decision dismissing the complaint for the reason that care- 
ful consideration of the entire record, including testimony and evi- 
dence as to prices, failed to establish that respondents did in fact, 
as alleged, enter into any such planned common course of action, 
agreement or understanding, was affirmed by order dated February 
9, 1953, which ruled on and denied the appeal of counsel supporting 
the complaint from said initial decision. 

Said order, in denying said appeal, considered the testimony of 
the attorney-examiners, which, as alleged by counsel, supported a 
finding that respondents did agree that at least certain prices of ice 
cream cones would be raised; reached the opinion that their testi- 
mony was not supported and supplemented to the extent necessary for 
the record to furnish substantial evidence sustaining the findings pro- 
posed by said counsel; and that there was no error in its rejection by 
the hearing examiner, necessitating in turn a dismissal of the com- 
plaint and a rejection of other findings and conclusions proposed by 
him either as immaterial or unwarranted. 

Before Mr. Abner F. Lipscomb, hearing examiner. 

Mr. George W. Williams for the Commission. 

Pariser & Pariser, of New York City, for Eagle Cone Corp.,S &S 
Cone Corp. and Consolidated Wafer & Cone Corp. 

Mr. Leonard Yohay, of Brooklyn, N. Y., for Yohay Baking Co. 

Mr. Ned J. Parsekian, of East Orange, N. J., for Hudson Cone Co., 
Ine. 


Rierey Manvracrurine Corr., New York, N. Y., Docket 5940. 
Complaint, December 26, 1951. Order, February 27, 1953. 

Charge: Advertising falsely or misleadingly, misbranding or mis- 
labeling and misrepresenting directly, in the use of the words “Tailor- 
Made Clothes” by respondent, engaged in the manufacture of men’s 
clothing, and in the retail sale thereof directly to the consuming 
public through a number of retail stores operated by wholly owned 
subsidiary corporations, located in New York, Philadelphia, Jersey 
City, Newark, and Boston, in that— 

Respondent, as alleged, made use of the aforesaid statement “Tailor- 
Made” in newspapers, on sales slips, on tags and labels affixed to the 
clothing, on signs appearing on the outside of some of its retail stores, 
on letterheads, and by commercial announcements on television, and 
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other advertising media, and thereby represented that its clothing was 
made to the order and measurement of the individual purchaser, 
when, in fact, it was made in large quantities in a series of stock. or 
standard sizes, by production-line factory method, such as commonly 
employed in the manufacture of readymade apparel, whereby each of 
a large number of persons, most of whom are not tailors, performs 
an individual operation or a few operations on each garment in process 
of completion, with the stitching being done principally by machine. 

The initial decision dismissing the complaint for the reason that 
the representation and practice were respectively so qualified and 
employed as not to be deceptive, as therein set forth, and that there 
was no evidence to show how the use of the phrase on respondent’s 
letterhead could have induced the purchase of a suit from respondent 
in the mistaken belief that it was made to the individual measure- 
ments of the purchaser was affirmed by order dated February 27, 
1958, which ruled on and denied appeal of counsel supporting the com- 
plaint from said initial decision. . 

Said order, in denying said appeal, noted that the words “tailor- 
made” mean, according to Webster’s New International Dictionary, 
1950 edition, “Made by a tailor or according to a tailor’s fashion”; 
that the complaint did not allege that the clothes in question were not 
“tailormade” in such sense or in the equally correct sense by “tailors” 
working together; that while the evidence that “implicit in ‘tailor- 
made’ is the further meaning” of garments “made to the order and 
measurements of the individual” was persuasive, it was not estab- 
lished that such was the sole and exclusive meaning ; 

That the representation was not, therefore, totally false as in the 
Heusner case, 106 F. (2d) 596, 29 F. T. C. 1850, but must be taken as 
partially true, and that, accordingly, the respondents could not be re- 
quired on the complaint to do more than make adequate disclosure 
that their clothes were not “made to the order and measurements of 
the individual”; and that, accordingly, counsel’s appeal must be de- 
nied and an order dismissing the complaint by the hearing examiner 
affirmed. 

Said decision, it was noted, is not to be taken as a holding of gen- 
eral application that factorymade clothes may be designated as 
“tailormade clothes,” but only as based on the necessary assumption 
in the instant case that the respondents’ clothes were “made by tailors.” 
As to the question whether they were so made, such question was not 
presented by the complaint, and was, therefore, not decided. 

Before Mr. Abner EL’. Lipscomb, hearing examiner. 

Mr. Edward F. Downs and Mr. George FE. Steinmeta for the Com- 
mission. 

Mr, Arthur A. Singer and Mr, Gilbert H. Weil, of New York City, 
for respondent. 
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Virririzp Cina Association, Inc., nr au., Washington, D. C., 
Docket 5719. Complaint, December 9, 1949. Order, March 6, 1953. 
_ Charge: Entering into and carrying out an unlawful understand- 
ing and conspiracy to hinder and limit competition in price and 
_ otherwise in the manufacture, sale, and distribution of vitrified china 
hotel ware, and aiding and abetting said undertakings and practices 
through (a) cooperatively formulating, agreeing upon, and revising 
a list of base prices to be used; (b) agreeing upon amounts to be added 
to and deducted from such base list prices; and (c) agreeing upon 
terms and conditions upon which sales of said chinaware were to be 
made; on the part of respondent association (the members of which 
embrace substantially all manufacturers of vitrified chinaware in 
the United States and occupy a dominant and controlling position in 
the industry) ; 8 officers thereof; 12 manufacturer members; and 2 
manufacturer nonmembers, who cooperated in said practices and 
_activities; with the effect of substantially lessening and suppressing 
competition involved, and with other prejudicial effects and 
tendencies. 

By decision of the Commission, appeals by respondents from initial 
decision of hearing examiner, which held that respondents, with the 
exception of one individual, had entered into agreements affecting 
the price of such hotel ware in violation of section 5 of the Federal 
Trade Commission Act, were granted without ruling individually on 
each appeal; appeal by counsel supporting the complaint from the 
initial decision on the ground that the order therein was too narrow 
in scope to provide effective relief, was denied; and the complaint 
was dismissed as not sustained by the evidence of record, for the 
reasons stated in the Commission’s opinion by Commissioner Mead, 
as follows: 


OPINION OF THE COMMISSION 


By Mean, Commissioner: 


This proceeding is before the Federal ‘Trade Commission upon ap- 
peals from an initial decision of a hearing examiner of the Commis- 
sion holding that respondents, with exception of Frederic J. Grant, 
have entered into agreements affecting the price of a type of china 
Inown as hotel ware, in violation of section 5 of the Federal Trade 
Commission Act. These respondents have appealed to the Commis- 
sion contending that this initial decision is not supported by the evi- 
dence of record. Counsel supporting the complaint in this proceeding 
also has appealed contending that the order, contained in the initial 
decision, is too narrow in scope to provide effective relief from re- 
spondents’ practices found to be illegal. 
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This proceeding is limited to respondents’ acts in connection with _ 
the manufacture, sale and distribution of hotel ware. Hotel ware _ 
is heavyweight vitrified china made for hotels, restaurants and other 


commercial establishments. There are approximately 1,700 different 


sizes and shapes of hotel ware, three different body colors, and a large 
number of different decorations available. Thus, there are practically — 


innumerable items of hotel ware of different combinations of shape, 
color and decoration which can be purchased from respondents. 
Respondents sell their hotel ware f. 0. b. the place of manufacture. 
Shipping costs are paid by the purchaser. A respondent’s f. o. b. 
price on.a particular item can be determined by combining the amount 
set out for the item in respondent’s “basic list” with his current dis- 
count or plusage for that item as set out in his latest “discount sheet” 


plus any price increase which may have been announced by respondent — 


applicable to the item plus respondent’s packing charge for the items 
ordered. 


There are two “basic lists’—the “white list” and the “decorated 


list.” The “white list” shows a dollar and cents figure for each item 
or shape of hotel ware which is to be sold without decoration. The 
“decorated list” shows a dollar and cents figure for each item or shape 
of hotel ware which is to be sold with a decoration on it. The amounts 
set out on these basic lists are, with a few exceptions, the same for each 
listed item for each respondent manufacturer. 

Each respondent manufacturer of hotel ware publishes lists of dis- 
counts and plusages to be used in connection with the basic lists in 
calculating its current price on the items listed. These discounts and 
plusages are designed to allow for differences in cost between items 
with different decorations, etc. 

In addition, respondent manufacturers have made general price 
changes from time to time. In certain cases a respondent manufac- 
turer’s price change has applied to all of the items of hotel ware sold 
by it. In other cases such a price change has been applied only to 
certain classes of hotel ware. Such price changes are made known to 
the customers by means of price announcements issued by the partic- 
ular company making the change. General price changes are rarely, 
if ever, reflected in the “basic lists” which have remained unchanged 
since 1946. After the applicable discount or plusage and price change 
has been applied to the amount set out for the item in the basic list, 
the packing charge is computed and included in the bill. Hotel ware 
may be shipped in barrels, casks or cartons, and the charge made to the 
purchaser varies with the method of packing. 

Thus, the total amount paid by a purchaser for a particular item of 
hotel ware can only be calculated by combining the applicable amount 
in the basic list with the applicable discount or plusage, plus the 
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amount of price increase announced, if any, plus the packing charge 
and the actual cost of shipping from the point of manufacture to the 
place of delivery. Only if all of these factors are the same for each 
respondent manufacturer will the total price paid by a purchaser of 
a particular item of hotel ware regularly be the same regardless of 
which respondent manufacturer he buys from. 

The record shows that only in their basic lists are the factors used 
by the respondent manufacturers in calculating their prices substan- 
tially the same. Due to differences in the locations of respondents’ 
potteries, the weight of the product and the absence of the absorption 
of any part of the shipping charges by respondents, there exists a 
substantial difference in the shipping charges paid by a purchaser on ~ 
identical purchases of hotel ware from the various respondent manu- 
facturers. There is little or no uniformity in packing charges among 
respondent manufacturers. The announced price increases have 
varied from respondent to respondent; and while there has been uni- 
formity on certain items in respondents’ published discounts and 
plusages, there has also been a great amount of nonuniformity. As 
a result the total price paid at any given location for the same item 
of hotel ware has varied greatly depending upon from which of the 
respondents the item was purchased. 

The only evidence of record as to any concert of action among re- 
spondents as to any of these pricing factors is in connection with the 
basic lists. It shows that in 1946 the respondent association employed 
a cost accountant to make the necessary cost studies to enable him to 
submit new white and decorated lists based upon actual cost figures 
of members of the association. The purpose of the study was to 
bring up the items which were priced too low and to bring down the 
items too high in relation to the actual costs of production. A study 
of 76 standard items was made which showed a wide divergence in 
the cost of individual items as between the seven plants studied. 
However, a revision of the basic lists as to certain of the items manu- 
factured was prepared on the basis of the average of the costs in these 
seven plants. This revision was approved unanimously by a vote 
of the members present at a meeting of the respondent Association 
held May 22, 1946. The same or substantially similar revisions were 
made by each of the respondent manufacturers in their own published 
basic lists shortly thereafter. 

Thus, the principal issue raised in this matter is: 

Do respondents’ acts and practices, as above described, constitute 
a combination in unreasonable restraint of trade? It is well settled 
that any agreement between competitors to fix their prices is per se 
an unreasonable restraint of trade and is unlawful under the Sherman 
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Act. Respondents herein have cooperatively caused a cost study 
to be made for the purpose and with the effect of revising basic lists 
used as one of several factors in calculating their individual prices. 
However, the record does not show that there was any intent to estab- 
lish or fix in any manner the price at which the products were to be 
sold; nor does the record show that any uniformity or any fixed re- 
lationship was established as to the prices at which respondents sold 
their products. Also, there is no indication that this cooperative 
action was the first step toward an arrangement fixing in any manner 
the prices at which the products were to be sold or could grow into 
such an arrangement. The Commission, therefore, is of the opinion 
that respondents’ cooperative action in revising their basic lists, which, 
if carried on as a part of a price fixing plan, would constitute illegal 
tampering with their price structures, under the circumstances of this 
case does not constitute price fixing or a combination in unreasonable 
restraint of trade. 

The Commission being of the opinion that no violation of law has 
been established by this record, there is no necessity for considering 
the contention of counsel supporting the complaint that the hearing 
examiner’s order was not adequate. Similarly, it is not believed 
necessary to rule individually on each of respondent’s exceptions to 
the hearing examiner’s initial decision, as it is being set aside. 

Before Mr. Abner FE. Lipscomb, hearing examiner. 

Mr. Floyd O. Collins for the Commission. 

Kittelle & Lamb, of Washington, D. C., for Vitrified China Asso- 
ciation, Inc., its officers, The Walker China Co., Mayer China Co., 
Sterling China Co., Wallace China Co., and along with— 

Mr. Lynne Anderson Warren, of New York City, for The Shenango 
Pottery Co.; 

Mr. Martin A. Jacobs, of New York City, for Jackson Vitrified Co., 
dare: 

Magavern, Magavern, Lowe & Gorman, of Buffalo, N. Y., for Buf- 
falo Pottery, Inc.; 

E'stabrook, E'stabrook, Burns & Hancock, of Syracuse, N. Y., for 
Iroquois China Co.; 

Bond, Schoeneck & King, of Syracuse, N. Y., for Onondaga Pot- 
tery Co.; 

Gerdes & Montgomery, of New York City, for American Limoges 
China, Inc.; and 

Mr. John Scammell and Mr. John Hall Forbes, of New York City, 
for Scammell China Co, 

Mr. John N. Sawyer, of Beaver, Pa., for Wellsville China Co. 

Wyckof & Wyckoff, of Grafton, W. Va., for Carr China Co. 
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Lever Broruers Co., New York, N. Y., Docket 6020. Complaint, 
July 31,1952. Order, March 13, 1953. 

Charge: Advertising falsely or misleadingly as to nature of product 
and competitive products, in connection with the sale and distribution 
of respondent’s Good Luck Oleomargarine, through the use in adver- 
tising of such expressions as “country-fresh” and “dairy department”, 
long associated in the minds of many members of the purchasing 
public with dairy products, and through the use of such expressions 
as “the table margarine,” “expressly for the table,” “only new Good 
Luck (margarine) is pressure blended for table flavor,” whereby 
respondent falsely represented that oleomargarine manufactured by 
respondent’s competitors was not suitable for table use. 


Dismissed without prejudice, pursuant to the hearing examiner’s 
recommendation and following the tender and acceptance by the Com- 
mission of a proposed stipulation of facts and agreement to cease and 
desist, whereby respondent agreed not to use or disseminate any ad- 
vertisement of its product, “Good Luck Margarine,” containing any 
statements representing directly or by implication: (a) that said 
product was a dairy product, and (b) that competitors’ products 
were not suitable for table use, the Commission being of the opinion 
that in the circumstances the public interest did not require a continua- 
tion of the proceeding at that time. 

Before Mr. James A. Purcell, hearing examiner. 

Mr. A. 8. Scott, Jr. for the Commission. 

Mr. Martin J. Pendergast, of New York City, and Arnold Fortas & 
Porter, of Washington, D. C., for respondent. 


D. Puture Rogrnson and Larur Wricut doing business as Mrrro- 
POLITAN Pass Boox Co., and Harry ScnHooter, Genera MaANnacEr, 
New York City, Docket 5996. Complaint, May 23, 1952. Order, 
April 3, 1953. 

Charge: Advertising falsely or misleadingly as to offer involved, 
free product, money-back guarantee or refund, prices and value; in 
connection with the sale in commerce of pass books of coupons, as an 
advertising scheme designed to bring new customers into the business 
establishments of participating advertisers, mostly small business- 
men, through the honoring by them of coupons with promised goods 
or services. 

Proceeding closed without prejudice, pursuant to motion of counsel 
supporting complaint, which set forth that service of complaint upon 
respondent general manager, the real party in interest, had not been 
made in spite of every effort to do so, and that practices in question 
were short-lived promotions in various cities; and for lack of public 
interest in proceeding further at the time. 


1576 FEDERAL TRADE COMMISSION DECISIONS 


Before Mr. Everett F. Haycraft, hearing examiner. 

Mr. J.J. McNally for the Commission. 

Mr. Eugene L. Wolver, of Los Angeles, Calif., for D. Phillip 
Robinson. 


Master Lazoratortrs, Inc., Omaha, Nebr., Docket 4908. Com- 
plaint, February 12, 1948. Order, June 17, 1953. : 

Charge: Advertising falsely as to qualities or properties of prod- 
uct, in connection with the compounding, selling and distributing of 
hog and poultry medicinal preparations designated as “Master Liquid 
Hog Medicine,” “One-Shot Hog Wormer,” “Master Florescine,” 
“Master Fluid,” “Master Liquid Poultry Medicine,” and “Masterol.” 


Dismissed without prejudice, it appearing from facts developed 
during a supplemental informal investigation that the present opera- 
tors of the business formerly conducted by corporate respondent have 
not, for more than 2 years, used any of the representations challenged 
in the complaint, and there is no reason to believe that they will 
resume use thereof; and the Commission being of the opinion that in 
the circumstances the public interest does not require further correc- 
tive action at this time. 

Before Mr. J. Earl Cow, hearing examiner. 

Mr. S. F. Rose, Mr. Edward L. Smith, Mr. George M. Martin and 
Mr. R. P. Bellinger for the Commission. 

Mr. John E.. von Dorn, of Omaha, Nebr., for respondent. 


Henry A. Dreer, Inc., Philadelphia, Pa., Docket 6035. Com- 
plaint, August 29, 1952. Order, June 28, 1953. 

Charge: Advertising falsely or misleadingly as to soil condition- 
ing properties, comparative merits and cost, tests and use of product, 
and time in business, in connection with the interstate sale and dis- 
tribution of a liquid soil conditioner—basically an aqueous sodium 
polyacrylate solution—designated “Fluffium.” 


Dismissed for the reason that, since issuance of the complaint, 
respondent upon its own petition was adjudged a bankrupt, and all 
stocks of “Fluffium,” and its trade name, were acquired by the cor- 
porate intervenor herein, which has expressed its intention of avoid- 
ing and misrepresentation in the advertising of the product, and of 
participating in the pending trade practice conference for the chemi- 
cal soil conditioner industry; it appearing, consequently, that trial 
of the issues raised by the complaint would serve no useful purpose 
and would not be in the public interest. 

Before Mr. William L. Pack, hearing examiner. 

Mr. William L. Pencke for the Commission. 


1 
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Montgomery, McCracken, Walker & Rhoads, of Philadelphia, Pa., 
and Davies, Richberg, Tydings, Beebe & Landa, of Washington, 
D. C., for respondent. 

Clas: Ladner, Fortenbaugh & y oung, of Philadelphia, Pa., for 
Supplet Biddle-Steltz Co., intervenor. 


Marine Tosacco Co. er au., New York, N. Y., Docket 5747. Com- 
plaint, March 1, 1950. Order, June 30, 1953. 

Charge: Restraining and monopolizing trade and price fixing, in 
connection with the sale and distribution of tax-free cigarettes to sea 
stores or “slop chests” of merchant ships engaged in foreign trade, 
as well as certain limited coastal trade, and on the part of corporate 
respondent, which, with a dominant paaition in said activity in the 
port of New York for at least 10 years (and the only distributor in 
said port generally so engaged excepting the New Jersey sector, as 
compared with ports other than Boston, where there are generally 
two or more authorized distributors), sold about 95 percent of the tax- 
free cigarettes there sold. 

Various means, methods, acts, and practices employed by corporate 
respondent, joined with three individuals, its officers, to effect. such 
suppression of competition and maintain its virtual monopoly included 
the following: 

(1) Exerting pressure on manufacturers of said cigarettes, based 
on its power and good will with the shipping trade and its potential 
power to injure them, to induce them to refrain from supplying 
competitors with their said products ; 

(2) Threatening to contact sources of supply of distributors in 
neighboring ports, such as Baltimore and Philadelphia, for the pur- 
pose of having their supplies cut off; or to enter their distribution 
territory with competition that would probably eventually eliminate 
them from business, if they sold directly in the port of New York or 
to competitors in said port; 

(3) Securing from distributors in the ports of Baltimore and Phila- 
delphia, through coercion and pressure, an understanding that they 
would not sell said products in the trading area of the port of New 
York, in consideration of which it agreed that it would not compete 
with them in their said trading areas; and 

(4) Similarly securing from said distributors in the ports of Balti- 
more and Philadelphia agreements that sales of tax-free cigarettes to 
a ship in a particular port when that ship had usually been supplied in 
the trading area of another port, would be for the account of the dis- 
tributor operating in the port in which the ship was usually supplied. 


Dismissed without prejudice, following denial of appeal of counsel 
for respondents from an order of the hearing examiner rejecting an 
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“Amended Stipulation as to the Facts,” taken also as including a — 
motion that the Commission dismiss the complaint in the event that 
the appeal was denied; the Commission being of the opinion that the 
facts as set forth in said “Amended Stipulation,” or if modified as 
suggested by respondents, did not sustain the allegations of the com- 
plaint, that it was highly unlikely that further facts could be elicited 
were hearings held for that purpose, and that the public interest did 
not require such hearings to be held; and vacating the order of the 
hearing examiner setting the matter down for trial. 

Before Mr. Frank Hier, hearing examiner. 

Mr. George W. Williams and Mr. Rufus FE. Wilson for the Com- 
mission. 

Mr. Harold A: Taft, of Brooklyn, N. Y., and Mr. John J. Halpin, 
of New York City, for respondents. 


Wivproor Co., Inc., Buffalo, N. Y., Docket 5928. Complaint, Oc- 
tober 9,1951. Order and opinion, June 30, 1953. 

Charge: Paying, or contracting to pay, money, goods, etc., in con- 
sideration for services and facilities furnished or contracted to be 
furnished by some customers, including chain and independent retail 
drug stores, while not making such payments available on propor- 
tionally equal terms, or on any terms at all, to other competing cus- 
tomers, in connection with the processing, handling, interstate offer 
and sale of “Waildroot” hair preparations, including hair tonic, sham- 
poo and hair net, in violation of the provisions of section 2 (d) of 
the Clayton Act, as amended, through such practices as— 

(1) Paying money amounting up to 5 percent of purchases of 
“Wildroot Cream-Oil Hair Tonic” and “Wildroot Liquid Cream 
Shampoo” in consideration of the customer paying said money to 
its sales clerks in the form of “push money” to promote the sale of 
said products ; 

(2) Paying an amount of money equal to 5 percent of net purchases 
in consideration of the customer maintaining a permanent daily 
counter and window display and a feature window display once each 
quarter of aforesaid “Hair Tonic” and/or “Cream Shampoo”; 

(3) Making available to some customers a cooperative newspaper 
advertising agreement under which the customer was reimbursed for 
the entire cost of newspaper advertising of “Wildroot Liquid Cream 
Shampoo,” such advertising to be run as a listing with the customer’s 
own advertisement, the customer being required to display the sham- 
poo on its counters or in its windows, or both, when the advertising 
was running, and under said agreement paying different amounts 
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of money to competing purchasers, arbitrarily determined in negotia- 
tions with individual customers; 

(4) Making available to some customers a cooperative newspaper 
advertising agreement under which the customer was reimbursed for 
the entire cost of newspaper advertising of said “Hair Tonic” and 
“Cream Shampoo,” the advertising to be alternated between the two 
products and to be run as a listing with the customer’s own adver- 
tisement, and to be accompanied by counter or window displays, and 
under said agreement paying money limited to 10 percent of pur- 
chases of “Wildroot” products during the preceding year, with the 
suggestion that the customer spend the money in equal portions during 
each of the four quarters of the year during which the agreement 
was effective; 

(5) Paying money to certain customers in consideration of adver- 
tising “Wildroot” products on radio and/or television programs 
sponsored by them, the amounts in each case being arbitrarily deter- 
mined in negotiations with individual customers, as were also the 
services or facilities required to be furnished in each case; 

(6) Paying money to certain customers in consideration of adver- 
tising respondent’s products in connection with a special promotional 
sale conducted by the customer, for example, making such a payment 
to a chain retail drug store to cover the cost of circulars sent by direct 
mail to consumers by the customer—the amount of money and the 
services and facilities required to be furnished being arbitrarily deter- 
mined in each case in negotiations with individual customers. 

As further alleged in the complaint, respondent, in 1950, made one 
or more of such types of payments “to each of certain of its customers, 
a substantial number of which were chain retail drugstores. Said 
customers comprised approximately one-half of 1 percent of respond- 
ent’s customers and their total dollar volume of purchases accounted 
for approximately 20 percent of the total sales of respondent’s prod- 
ucts. The total of said payments to said customers in 1950 was ap- 
proximately $184,000. 

Said payments were not available in any amount to thousands of independent 
retail drugstores, comprising approximately 9914 percent of respondent’s cus- 
tomers, many of which compete in the resale of respondent’s products with said 
customers that received payments. During 1950 the total dollar volume of pur- 
chases by these customers accounted for approximately 80 percent of the total 
sales of respondent’s products. 

Complaint dismissed without prejudice by the following order: 

This matter came on to be heard by the Federal Trade Commission 
upon respondent’s petition for an order recalling the matter from the 
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hearing examiner and dismissing the complaint herein, and briefs in 
support of and in opposition to said petition. This petition in effect 
is a motion for reconsideration of the Commission’s orders of August 
98, 1952, and September 26, 1952, denying respondent’s request for 
leave to appeal from the decision of the hearing examiner herein deny- 
ing respondent’s motion to dismiss. Further consideration is re- 
quested on the merits and especially in the light of the Commission’s 
‘action of January 9, 1953 dismissing six complaints alleging violation 
of section 2 (e) of the Clayton Act because of a change in Commis- 
sion’s interpretation of section 2 (d) and 2 (e) of that Act. 

The Commission, upon a reconsideration of the entire record herein, 
having decided, for the reasons stated in the written opinion of the 
Commission which is being issued simultaneously herewith, that the 
public interest would not be served by further proceedings in this 
matter at this time: 

It is ordered, That the complaint herein be and it hereby is, dis- 
missed without prejudice. 

Commissioners Mead and Spingarn not concurring. 

Before Mr. J. Harl Cox, hearing examiner. 

Mr. Rice FE. Schrimsher and Mr. John H. Bass, Jr., for the Com- 
mission. 


Moot, Sprague, Marcy & Gulick, of Buffalo, N. Y., for respondent. 


OPINION OF THE COMMISSION 


By Howrey, Chairman: 

This is a petition, filed directly with the Commission, to dismiss 
the complaint. We have treated such petition as an appeal from the 
ruling of the hearing examiner denying respondent’s motion to dismiss. 

Respondent Wildroot Co., Inc, moved the hearing examiner to 
dismiss the complaint upon the grounds: (1) that the matters and 
practices complained of are adequately covered by the Trade Practice 
Conference Rules for the Cosmetic and Toilet Preparations Industry, 
and (2) that respondent has subscribed to such rules, is now in com- 
pliance therewith, and intends to continue to comply. 

In its petition to the Commission respondent included two further 
grounds: (1) that no useful purpose can be served by further prosecu- 
tion of the action in that every result possible to be obtained has al- 
ready been obtained, and (2) that all practices charged in the com- 
plaint have long since been abandoned. 

The complaint charges that respondent violated section 2 (d) of the 
Clayton Act, as amended by the Robinson-Patman Act, by paying 
advertising and other promotional allowances to certain of its cus- 
tomers in the drug trade while failing to make such allowances avail- 
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able on proportionally equal terms to all of its other customers 
competing in the sale and distribution of Wildroot hair preparations. 

Respondent contends that the practices complained of were dis- 
continued prior to the effective date of the trade practice rules for the 
industry. There is also in the record the declaration of respondent’s 
vice president and general manager, made under oath, that respondent 
has no intention of resuming such practices. 

Counsel in support of the complaint take the position that the fact 
the questioned practices have been discontinued “gives no assurance 
they will not be resumed in the future.” 

On this point we agree with the hearing examiner who said, “There 
is no reason to doubt respondent’s sincerity in its declaration that 
it has already ceased and will permanently refrain from use of the 
practices complained of by the Commission.” 

The sole question therefore seems to be whether it is in the public 
interest to continue the proceedings for the purpose of imposing upon 
respondent a cease and desist order requiring it to discontinue prac- 
tices which it has already stopped and which it does not intend to 
resume. 

In Eugene Dietzgen Co. v. Federal Trade Commission, 142 F. (2d) 
321 (C. A. 7 1944), the court said: 


The propriety of the order to cease and desist and the inclusion of a respondent 
_ therein must depend on all the facts which include the attitude of the respond- 
ent toward the proceedings, the sincerity of its practices and desire to respect 
the law in the future and all other facts. Ordinarily the Commission should 
enter no order where none is necessary. This practice should include cases 
where the unfair practice has been discontinued. 

The object of the proceedings is to stop the unfair practice. If the practice 
has been surely stopped and by the act of the party offending, the object of 
the proceedings having been attained, no order is necessary, nor should one be 
entered. If, however, the action of the wrongdoer does not insure a cessation 
of the practice in the future, the order to desist is appropriate.’ 


The ruling of the hearing examiner clearly shows that he believed 
the motion to dismiss should have been granted for lack of public 
interest. However, he felt compelled to deny the motion because of 
the Commission’s policy against settlement of Clayton Act cases by 
trade practice procedures. 


5In a recent opinion of the Supreme Court dealing in part with the abandonment of a 
practice questioned under another section of the Clayton Act, the Court said: ‘‘The neces- 
sary determination is that there exists some cognizable danger of recurrent violation, 
something more than the mere possibility which serves to keep the case alive. * * * To be 
considered are the bona fides of the expressed intent to comply, the effectiveness of the 
discontinuance and, in some cases, the character of the past violations.” United States 
v. W. T. Grant Co. et al., 345 U. S. 629, decided May 25, 1953. See also Oregon-Washington 
Plywood Oo. v. Federal Trade Commission, 194 F. (2d) 48 (C. A. 9, 1952) ; New Standard 
Publishing Company, Inc., ¥. Federal Trade Commission, 194 F. (2d) 181 (C. A. 4, 1952) ; 
Celanese Corp. of America, 46 F. T. C. 1170 (1950) ; and N. Hrianger, Blumgart & Co., Inc., 
46 F. T. C. 1189 (1950). 
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The Commission is not under the same compulsion,’ nor can such 
policy infringe on the Commission’s discretion to dismiss in cases 
where the alleged improper practices have been abandoned. 

The fact that the issuance of trade practice rules interpreting section 
2 (d) of the Clayton Act was a factor in respondent’s decision to dis- 
continue, is no reason for refusing to consider the case on the same 
basis as any other case of discontinuance. 

Respondent has stopped the practices. The circumstances do not 
indicate a likelihood of resumption. Everything that can be accom- 
plished by a cease and desist order has already been accomplished 
by cooperative effort. In this situation the Commission is of the 
opinion that the present public interest will be adequately served by 
dismissing the complaint, without prejudice. 

Commissioners Mason and Carretta concur. 

Commissioners Mead and Spingarn dissent. 


Inrertockine Directorate Cases (Wauirrn Macuine Works ET AL., 
AND THREE OTHERS). On June 80, 1953, following denial of appeals 
of counsel supporting the complaints from the initial decisions of 
the hearing examiners dismissing the complaints, and briefs in sup- 
port of and in opposition thereto, the Commission dismissed four 
complaints, issued August 7, 1952, in which respondents were charged 
with violations of section 8 of the Clayton Act, through the having 
cf or serving by the same individual as a director in two or more 
corporations, competitively engaged, in whole or in part, in interstate 
commerce, with capital, surplus, and undivided profits, in the case of 
any one of them, aggregating more than $1,000,000, and otherwise 
within the prohibitions of said section; it appearing that in all cases 
the common directors had given up one of their directorships. 

Said cases, in each of which it was alleged, among other things, 
that for many years respondent corporations, by virtue of their busi- 
ness and location of operation, had been and were competitors, so 
that the elimination of competition by agreement between them would 
constitute a violation of a provision of the antitrust laws, follow: 


®€On January 9, 1953, the Commission dismissed six complaints involving alleged viola- 
tions by several cosmetic firms of section 2 (e) of the Clayton Act, as amended, by reason 
of discrimination between purchasers in the supplying of ‘‘demonstrator service’ (Dockets 
Nos. 2973, 2974, 8017, 3039, 4435, and 4436). In dismissing the complaints the Commis- 
sion said: 

“Subsequent to the issuance of the complaint and the conclusion of the reception of 
evidence, the Commission promulgated trade practicé rules for the Cosmetic and Toilet 
Preparations Industry * * *. 

* * * The rules * * * specifically provide that one type of service may be offered to 
some customers and an alternate type to others, and further set out some of the methods 
by which it may be determined whether a course of conduct results in ‘proportionally 
equal terms’ to all customers. Nome of these provisions were in. existence in any form at 
the time this proceeding was tried. q \ 

In making any final decision of this case the Commission would of necessity take into 
consideration the trade practice rules. The injustice of entering an order to cease and 
desist upon a state of facts permitted by the rules is apparent.” 
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Whitin Machine Works, Whitinsville, Mass.; Draper Corp., Hope- 
dale, Mass.; and Phillips Ketchum, South Natick, Mass., Docket 6028, 
in which respondent corporations, were engaged in the manufacture 
and competitive interstate sale and distribution of textile machinery 
supplies, and in which, as charged, respondent individual was at the 
same time director of both. 

Vick Chemical Co., New York, N. Y.; Colgate-Palmolive-Peet Co., 
Jersey City, N. J.; and William R. Basset, Greenwich, Conn., Docket 
6024, in which respondent corporations, as the case might be, manu- 
factured, shipped, and sold in interstate commerce, among other 
things, household medicinal products, pharmaceuticals and chemicals, 
cosmetics and toiletries, biologicals, soap, dentifrices, and glycerin; 
made, shipped, and sold in interstate commerce many of the same 
classes of products; and were in competition among themselves in the 
offer, sale, and distribution of such products in commerce, and in 

which, as charged, respondent individual was at the same time direc- 
tor of both. 

Nesco, Lne., Milwaukee, Wis.; The Lkco Products Co., Inc., Chicago; 
David G. Baird, Montclair, N. J.; and Arthur Keating, Chicago, 
Docket 6026, in which respondent corporations were engaged in the 
manufacture and shipment and competitive interstate sale and dis- 
tribution of house wares and cooking utensils in interstate commerce, 
and in which respondent individuals were at the same time directors 
of both. 

Allis-Chalmers Manufacturing Co., and Chain Belt Co., both of Mil- 
| waukee, Wis.; Bucyrus-Erie Co., Inc., South Milwaukee; and Hdmund 
| Fitzgerald, Milwaukee, Docket 6027, in which respondent corpora- 
| tions, as the case might be, manufactured, shipped, and sold in inter- 
| state commerce, among other things, farm tractors and other farm 
| equipment, dirt-moving machinery, electrical machinery, processing 
' machinery, chain belts, sprockets, construction machinery, elevating 
and conveying machinery, power transmission equipment, excavat- 
‘ing machinery, floating dredges, internal combustion and diesel power 
' units and cranes, tractor equipment, bulldozers, etc.; made, shipped, 
_ and sold in such commerce many of the same classes of products, and 
| were in competition among themselves in the offer, sale, and distribu- 
tion of such products in commerce, and in which, as charged, re- 
‘spondent individual was at the same time a director in the three re- 
) spondent corporations.” 


aes 

7 Complaint in Docket 6025, Purity Bakers Corp., American Bakeries Co., Inc., Lewis A. 
} Cushman, and George L. Burr, in which a similar violation of law was charged, pending 
i at the time of the dismissals of the complaints in the four above matters, was later dis- 
} missed by the Commission on October 6, 1953, following merger, pending appeal from the 
j initial decision, the Commission then noting, however, that such merger might be subject 
| to question under section 7 of the Clayton Act, and that such phase of the matter was 
} then being explored. 
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The Commission was represented by Ur. Paul Rand Dixon in this 
group of cases in which hearings were held and respondents repre- 
sented as follows, to wit: 

In the case of Whitin Machine Works et al., before Mr. J. Karl 
Com, hearing examiner, by Herrick, Smith, Donald, Farley & Ketchum, 
of Boston, Mass. : 

In the case of Vick Chemical Co. et al., before Mr. Abner EF. Lips- 
comb, hearing examiner, by Mr. Sherwood F. Silliman, of New York 
City, for Vick Chemical Co. and William R. Basset, and by M7. H. W. 
Reynolds, of Jersey City, N. J., for Colgate-Palmolive-Peet Co. 

In the case of Nesco, Inc., et al., before Mr. Harl J. Kolb, hearing 
examiner, by Mayer, Meyer, Austrian & Platt, of Chicago, Il. 

In the case of Allis-Chalmers Manufacturing Co. et al., before 
Mr. Frank Hier, hearing examiner, by Lines, Spooner & Quarles, 
of Milwaukee, Wis., for Allis-Chalmers Manufacturing Co., by Wood, 
Warner, Tyrrell & Bruce, of Milwaukee, Wis., for Chain Belt Co., by 
Wilkkams, Myers & Quiggle, of Washington, D. C., and Mr. Roger 
Sherman Hoar, of Milwaukee, Wis., for Bucyrus-Erie Co., Inc., and 
by Porter, McIntyre, Johnson & Cutler, of Milwaukee, Wis., for Ed- 
mund Fitzgerald. 


Neuuin C. Carney, trading and doing business as Brinp Satzs Co., 
Washington, D. C., Docket 6058. Complaint, November 18, 1952. 
Order, June 30, 1953. 

Charge: Using misleading trade name and misrepresenting: busi- 
ness status or nature; in that respondent, engaged in the interstate 
offer, sale and distribution of rugs, brooms, mops, leather goods and 
various household articles, in competition with eleemosynary and 
charitable institutions, and others, engaged in the sale and distribu- 
tion of similar goods in commerce, represented through the use of 
the trade name “Blind Sales Company”, and the statement “Giving 
work to the blind” on sales slips and similar statements made by her 
agents, that she was engaged in a charitable or eleemosynary enter- 
prise for the benefit of the blind; that the profits derived from the 
sale of her products were used for the benefit of the blind; and that 
she gave work to the blind; when in fact none of the profits from such 
sales were thus used, she did not give work to the blind; and her busi- 
ness was a commercial enterprise operated solely for her profit. 


Dismissed, following appeals by respondent and by counsel sup- 
porting the complaint, from the initial decision, and upon briefs and 
oral arguments; it appearing that respondent bought her products 
from workshops employing the blind, that there was no contention 
that the products so sold were not actually made by blind persons, and 
that respondent’s gross profit on the business during the year 1952 
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was $1,300; and the Commission being of the opinion that the record 
as a whole did not establish sufficient public interest to warrant the 
issuance of an order to cease and desist, and that under the circum- 
stances the complaint should be dismissed; thus making unnecessary 


‘more specific ruling on respondent’s exceptions. 


Before Mr. Webster Ballinger, hearing examiner. 
Mr.J.W. Brookfield, Jr., for the Commission. 
Mr. Carl L. Shipley, of Washington, D. C., for respondent. 
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STIPULATIONS 


DIGEST OF STIPULATIONS! EFFECTED AND HANDLED 
THROUGH THE COMMISSION’S DIVISION OF STIPULA- 
TIONS ? 


0450.° Medicinal Preparation—Therapeutic Qualities and Composition.— 
Plough, Inc., a Delaware corporation, with its principal office and 
place of business located in Memphis, Tenn., engaged in the business 
of offering for sale and selling in commerce, a medicinal preparation 
designated “C2223,” entered into an agreement that it will cease 
and desist from disseminating or causing to be disseminated, any ad- 
vertisement for the aforesaid product, or any other product of sub- 
stantially the same composition or possessing substantially the same 
properties which represents : 

(a) That use of the Wibettk will end rheumatic pains or rid a 
sufferer of such pains or aches; 

(b) That the product is effective in the relief of rheumatism due 
to poisons or acids; 

(c) That the product (1) attacks rheumatism at the source, (2) 
cleanses the system of toxic acids or putrid waste matter, or (3) rids 
the system of acid poisons; 

(d) That the product will make one well from the aches or pains 
of rheumatism ; 

(e) That the product (1) neutralizes toxic acids in the joints, (2) 
drives out poisonous waste matter from the system, (3) attacks rheu- 
matic fever at its source, or (4) causes rheumatic pain or suffering to 
go quickly; 


1The digests published herewith cover those accepted by the Commission during the 
period covered by this volume, namely, July 1, 1952, to June 30, 1953, inclusive. Digests 
of previous stipulations of the kind herein involved accepted by the Commission may be 
found in volumes 10 to 48 of the Commission Decisions. 

2 Under a reorganization of the Commission’s internal structure, effective June 1, 1950 
(see annual report for that year at p. 6), the former Bureau of Trade Practice Conferences 
and the Bureau of Stipulations were consolidated into the Bureau of Industry Cooperation, 
and a Division of Stipulations was created, under said Bureau, to handle such work. 

For an account of a prior reorganization, effective August 12, 1946, under which the 
Division of Stipulations, then created, was charged with the handling of all matters con- 
sidered appropriate for settlement by stipulation, including both such matters as had there- 
tofore culminated in the false and misleading advertising stipulations effected through the 
Commission’s Radio and Periodical Division, as it theretofore functioned, and those thereto- 
fore effected through the Trial Examiner’s Division, see footnote in volume 45 at p. 845, 


3 Substitute. 
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(f) That use of the product will restore a rheumatic sufferer to 
good health or activity ; 

(g) That after taking the product the factors which cause rheuma- 
tism are gone from the system ; 

(h) That the product contains any pain relieving ingredient except 
sodium salicylate ; 

(i) That the product has any beneficial effect except as an analgesic 
to temporarily relieve (1) the pains of rheumatism, neuralgia, sciatica, 
lumbago and neuritis (2) muscular aches, soreness, and pains, caused 
by exertion, exposure and fatigue and (3) simple headaches. 

It is understood and agreed that this stipulation is in substitution 
of Stipulation No. 0450 previously in effect in this matter, it being 
that executed by the corporation and which was approved by the 
Federal Trade Commission on January 16, 1933. (1-6442, Mar. 31, 
1953.) 

0472.4 Asthma Treatment—Effectiveness.—Stipulation No. 0472 has 
been amended so that it now reads: 

J. H. Guild Co., Inc., vendor-advertiser, of Rupert, Vt., is engaged 
in selling Dr. Guild’s Green Mountain Asthma Compound and 
Asthma Cigarettes, and in advertising represented : 


ASTHMA 


“What CAN I do to get relief?” Try inhaling the pleasant smoke vapor of Dr. 
J. H. Guild’s Green Mountain Asthma Compound. Thousands rely on it. Quickly 
soothes and relieves Asthma—also catarrh. Standard remedy at all druggists. 
Originated in 1869 by Dr. Guild, specialist in respiratory diseases. 

That said compound is an effective treatment for asthma and 
catarrh is held by the Federal Trade Commission to be incorrect and 
misleading, to the injury of the public and of competitors, in that the 
ingredients used, while of some value in soothing and temporarily 
relieving the severity of the spasms in cases of bronchial asthma, are 
ineffective in treating the cause of either asthma or catarrh, or in 
preventing the same. 

In a stipulation filed with and approved by the Federal Trade Com- 
mission this vendor-advertiser admits making such representations 
and agrees to cease and desist from publishing or circulating, or caus- 
ing to be published or circulated any statement which is false or mis- 
leading and specifically stipulates and agrees in soliciting the sale of 
and selling its said product in interstate commerce to cease and desist 
from: 
representing, directly or by implication, that the aforesaid medicinal prepara- 


tions are competent treatments or remedies for asthma, unless such representa- 
tions are limited to the relief from the attacks and paroxysms of asthma. 


4Amended. See 17 F. T. C. 597. 
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J. H. Guild Co., Ine., further stipulated and agreed that, as thus 
amended, all terms and conditions of Stipulation No. 0472 shall remain 
in full force and effect. (1-7064, Mar. 10, 1953.) 

01383.° Medicinal» Preparation—Therapeutic Properties, Comparative 
Merits, etce.—Stipulation No. 01383 has been amended so that it now 
reads: 


E. L. Knowles, Inc., a corporation, Springfield, Mass., vendor- 
advertiser, is engaged in selling a certain medicinal preparation 
designated Rub-Ine and in advertising represented : 


Deeply penetrating. 

You may confidently expect prompt relief. 

Muscular soreness or lameness . . . promptly relieved. 

Rub-Ine relieves nasal congestion due to simple head colds, quickly and 
effectively. 

Clears the nasal passages of congestion promptly. 

Stiff arm, neck, and back muscles, the after result from automobile driving 
for long distances or exposure to draughts may be relieved quickly by applying 
Rub-Ine full strength. 

Trainers recognize that Rub-Ine is an excellent muscle conditioner. They use 
it full strength to remove the stiffness and lameness from tired. or strained 
muscles. 

Rub-Ine’s wnusual penetrating power makes it of. great value in every home. 

For tired feet, Rub-Ine brings complete foot comfort. 

Use Rub-Ine for your more stubborn aches and pains, too. You'll like the quick 
relief it brings. 

Use it for sunburn, mosquito bites, ivy poisoning, bee and wasp stings. It gives 
you instant relief. 

You can depend on it to relieve such summer ailments as aching feet, mosquito 
bites and the irritation caused by athlete’s foot. 

Just a few drops on your handkerchief, used as an inhalant, quickly clears the 
nasal passages and reduces hay fever, irritation. 

It hits the spot at once and brings you prompt relief and comfort. 

Rub-Ine brings you quicker relief. 

Rub out your aches and pains with Rub-Ine. 

Nothing else relieves pain so promptly. 


The respondent hereby admits: 


That its product, as heretofore compounded, is a mild counter-irritant and 
that the therapeutic value thereof would be limited solely to this class of 
preparation ; 

While it is true that some of the ingredients in this preparation will, in a 
limited way penetrate the superficial layers of the skin, said preparation will not 
penetrate deeply and is of doubtful value as an effective agent in the treatment 
of stiff muscles or muscular lameness; it cannot, therefore, be called a muscle 
conditioner ; 

That the therapeutic value of this preparation does not place it as a compe- 
tent remedy in the treatment of rheumatic and neuritis pains, nor as a relief 
for all of the manifestations of head colds; 

That this product may have a cooling and soothing effect on the feet, but 
should not be alluded to as a substantial remedy for aching feet, since this 


5 Amended. See 22 Ff. T. C. 1062. 
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condition is frequently associated with numerous foot troubles in which this 
product would have no effective value; 

That, though this preparation may be beneficial for many purposes, it would 
not materially influence or alter the course of hay fever. 

In a stipulation filed and approved by the Federal Trade Commis- 
sion this vendor-advertiser admits making such representations and 
specifically stipulates and agrees in soliciting the sale of and selling 
its said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 

(a) That Rub-Ine will give quick relief from stubborn aches and pains; 

(b) That Rub-Ine has unusual penetrating powers and will penetrate deeply; 

(c) That Rub-Ine users may expect prompt, quick relief from aches and 
pains ; 

(d) That Rub-Ine is an effective agent for the treatment of stiff muscles or 
muscular lameness, unless limited to such conditions, due to exposure or 
exercise ; 

(e) That Rub-Ine is a muscle conditioner ; 

(f) That Rub-Ine will relieve all the manifestations of head colds; 

(g) That Rub-Ine is a competent remedy for aching feet, and brings complete 
foot comfort ; 

(h) That Rub-Ine gives instant relief from mosquito bites, ivy poisoning, bee 
and wasp stings; 

(i) That Rub-Ine quickly “clears” the nasal passages and reduces hay fever 
irritation ; 

(j) That Rub-Ine hits the spot at once; 

(k) That Rub-Ine brings quicker relief than other counter-irritants ; 

(1) That nothing else brings quicker relief than Rub-Ine; 

(m) That Rub-Ine rubs out pains and aches; 
and from making any other claims or assertions of like import. 

It is also stipulated and agreed that Stipulation 01383 as amended, 
is predicated upon the new formulation for the product Rub-Ine. 

It is further agreed by E. L. Knowles, Inc., that as thus amended, 
all the terms and provisions of Stipulation No. 01383 shall remain in 
full force and effect. (1-9433, Apr. 7, 1953.) 

8297. Floor Coating—Effectiveness, Nature, Safety, etc—The Rubber 
Products Co., a corporation, with its principal place of business lo- 
cated in New Haven, Conn., and Herbert H. Slocombe, an officer 
thereof, prior to approximately July 1, 1951, engaged in the business 
ot offering for sale, selling and distributing in commerce a prepara- 
tion for coating various surfaces, principally floors, designated 
“Okura,” which preparation during the year 1950 and theretofore 
was designated “Rub-R-Kote,” entered into an agreement in connec- 
tion with the offering for sale, sale and distribution of the herein 
described preparation designated “Okura,” or any other preparation 
of substantially the same composition, that they and each of them 


will cease and desist from representing directly or by implication: 
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(1) That the said product is safer to walk upon when wet then 
when dry, or that it provides a cone or safe surface unless limited 
to the surface when dry; 

(2) That an Okura surface is resistant to chemicals when, in‘fact, 
such solvents as toluene and acetone quickly attack the coat, or that 
it is resistant to alkali when, in fact, sodium hydroxide affects the 

coat adversely ; 

(3) That such product is a rubber coating; 

(4) That it dries dust-free in half an hour or any other interval 
within which it remains tacky; 

(5) That it is “ideal” or satisfactory for or produces a transparent 
film on basement masonry unless such porous materials as cinder- 
block are specially excepted ; 

(6) That it seals or waterproofs cement unless a clear disclosure is 
made in connection therewith that at least three coats are necessary 

‘to prevent capillary passage of water ; 

(7) That it rustproofs metal surfaces or does more than retard 
rusting, and that it renews metal surfaces. (1-22800, July 2, 1952.) 

8298. Scalp Treatment—Effectiveness—Dandrug Corp., a Delaware 
corporation, with its principal place of business located in Highwood, 
Ill., engaged in the business of offering for sale and selling in com- 
merce a preparation for the scalp designated “SulfoDandrug,” entered 
into an agreement that it will cease and desist from disseminating 
any advertisement for that preparation or any other preparation of 
substantially the same composition or possessing substantially the same 
properties, which represents directly or by implication: 

That the Sulfa Drug in the product is an effective treatment for 
scalp infection. (1-23624, July 2, 1952.) 

8299. Maternity Garment—Healthful Qualities, Recommendations, 
Unique Nature, ete—The Stayform Co., an Illinois corporation, with 
its principal place of business in Chicago, I1., engaged in the business 
of offering for sale and selling in commerce a device designated 
“Beau-T-Form Maternity Garment,” entered into an agreement that, 
in connection with the dissemination of advertising of that device or 
any other device of substantially the same construction, it will cease 
and desist from representing directly or by implication: 

(1) That said garment eliminates the discomforts of pregnancy, 
or promotes easy or safe delivery ; 

_ (2) That said garment assures a quick return of the mother’s figure 
to normal after childbirth, or takes the place of exercise after child- 
birth ; 

(8) That said garment promotes muscle tone or the health of the 
wearer ; 
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(4) That said garment does not restrict normal muscular function 
and that it does not apply pressure; 

(5) That said garment will enable a woman during pregnaney to 
maintain the youthful lines of her figure; 

(6) That the use of said garment is indicated generally in eases of 
pregnancy ; 

(7) That said garment is recommended by obstetricians in other 
than individual cases; 

(8) That said garment is the only maternity garment that affords 
the wearer the so-called “downward pull” in back and the correspond- 
ing “lift” in front; 
and from: 

(9) Using photographs, or illustrations or other forms of repre- 
sentation, which exaggerate the results a woman may accomplish in 

_altering her appearance during pregnancy, by wearing a Beau-T-Form 
Maternity Garment. (1-23600, July 2, 1952.) 

8300. Hair Preparation—Improving Qualities—Keystone Labora-_ 
tories, Inc., a Tennessee corporation, with its office and principal place 
of business located in Memphis, Tenn., engaged in the business of 
offering for sale and selling in commerce a hair preparation des- 
ignated “Long Aid,” entered into an agreement that it will cease and 
desist from disseminating any advertisement for “Long Aid” or any 
other preparation of substantially the same composition or possessing 
substantially the same properties, which represents directly or by 
implication : 

(1) That the product will promote the growth of hair, or will stop — 
hair from falling; 

(2) That the product corrects, prevents or overcomes broken hair » 
or split hair ends or that it has any beneficial effect on these conditions | 
except to such extent as it may relieve hair dryness and hair brittleness. | 
(1-23921, July 2, 1952.) 

8301. Agnes Qualities and Comparative Merits—Davidson Baking 
Co., an Oregon corporation, with its principal place of business in. 
Pentaads ites engaged in offering for sale and selling in commerce, , 
a bread known as “Star’s Bread,” entered into an agreement that it: 
will cease and desist from disseminating any advertisement for Star’s : 
Bread or any other bread of substantially the some composition or ’ 
possessing substantially the same properties, which represent directly | 
or by implication: 

(1) That said Star’s Bread is specially baked for a reducing diet 
or that its use as a part of the diet will reduce weight ; 

(2) That said Star’s Bread is significantly lower in calories, higher 
in vitamin content or higher in mineral content than competing brands 
of bread. (1-24398, July 9, 1952.) 


STIPULATIONS 1593 


8302. Food Preparation—Healthful Properties—American Processing 
& Sales‘Co., an Illinois corporation, with its principal place of business 
located in Chicago, Ill., and Hawthorn-Mellody Farms Dairy, a divi- 
sion of American Processing & Sales Co., engaged in the business 
offering for sale and selling in commerce, a preparation called “Haw- 
thorn-Mellody Yogurt,” entered into an agreement that it will cease 
and desist from disseminating any advertisement for that preparation 
which represents directly or by implication: 

(1) By the use of the statement “this learned man strongly directs 
attention to Yogurt as a food that helps preserve youth and promote 
longer life” or by any other means, that Hawthorn-Mellody ‘eenr 
helps preserve youth or helps promote longer life; 

(2) That said product helps correct digestive disturbances or stom- 
ach disorders, improves strength or vigor or tones up the system; 

(3) By the use of the statement “Many doctors recommend Yogurt 
in the diet for treating constipation, ulcers, colitis, high blood pressure, 
intestinal flue, rheumatism and other ailments” thus impliedly repre- 
senting that Hawthorn-Mellody Yogurt is effective in treating the 
above conditions, or by any other means, that Hawthorn-Mellody 
Yogurt is the effective in treating ulcers, colitis, high blood pee, 
intestinal flue, rheumatism or poor appetite ; Py 

(4) That said product is effective in treating headaches, fea 
 biliousness or jumpy nerves or is an effective aid in restoring or main- 
taining normal digestion ; 

(5) “That said product will properly regulate intestinal Waetebia 
so as to result in “normal functioning and elimination” and will enable 
one to enjoy perfect regularity ; 

(6) That said product is consumed daily by America’s top-flight 
athletes, that it will make “vast” improvement in health, energy or 
well- a or that it will keep one physically fit or eeble one to 
achieve a peak physical condition ; 

(7) That said product is nonfattening ; 

(8) That published testimonials, attributing health and other bene- 
fits to Hawthorn-Mellody Yogurt, are based on the testimonialist’s 
actual use and personal experience with said product, to the extent 
that such may not be the fact. (1-23756, July 16, 1952.) 

8303. Medicinal Preparation—Therapeutic Properties—The Calotabs 
Co. Inc., a Georgia corporation, with its principal office and place 
of business located in Atlanta, Ga., engaged in the business of offer- 
ing for sale and selling in commerce, a product designated “Calotabs,” 
entered. into an agreement that it will cease and desist from dissemi- 
nating any advertisement for that product or any other product: of 
substantially the same composition or possessing substantially the 
same properties, which represents directly or by implication: 
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(a) That the product is effective in promoting the flow of bile; 

(b) That the product will relieve gastritis or faulty digestion or 
any of their symptoms; 

(c) That the product is a corrective for any condition ; 

(d) That the product has any effect on constipation except to relieve 
that condition; 

(e) That the product has a beneficial effect on migraine; 

(f) That the product is effective in the treatment or prevention of 
putrefaction, fermentation, “self-poisoning” or intestinal toxemia; 

(g) That the product has a beneficial effect on unpleasant breath, — 
loss of taste, headache, heartburn, gas, dizzy spells of belching except 
to relieve those conditions when they are due to constipation; 

(h) That the product is a competent or effective treatment for 
“biliousness” when such term is used to imply a disorder in the secre- 
tion or flow of bile; provided, however, that this shall not be con- 
strued as preventing claims for the relief of biliousness when clearly 
limited to the popular meaning for such term as descriptive of symp- 
toms of constipation. (1-7134, July 16, 1952.) 

8304. Medicinal Preparation—Relieving Qualities—Dacus Drug Co., 
Inc., a Missouri corporation, with its office and principal place of 
business located in Portageville, Mo., engaged in the business of offer- 
ing for sale and selling in commerce, a drug preparation for the alle- 
viation of the symptoms of a cold designated “Zero-10,” entered 
into an agreement that it will cease and desist from disseminating 
any advertisement for that preparation or any other preparation of 
substantially the same composition or possessing substantially the 
same properties, which represents directly or by implications that the 
product opens clogged nasal passages, or reduces stuffiness in the head 
and nose. (1-23924, July 23, 1952.) 

8305. Hair and Scalp Preparation—Beneficial and Therapeutic Proper- 
ties—Sulfur-8 Chemical Co., Inc., a New York corporation, with its 
principal office and place of business located in Brooklyn, N. Y., and 
George Gottesman, president of the corporation, engaged in the busi- 
ness of offering for sale and selling in commerce, a product designated 
“Sulfur-8 Hair and Scalp Conditioner,” entered into an agreement 
that they will cease and desist from disseminating or causing to be > 
disseminated, any advertisement for that product, or any other prod- 
uct of substantially the same composition or possessing substantially 
the same properties, which represents directly or by implication: 

(a) That the product will keep the hair and scalp healthy; 

(b) That the product has a beneficial effect on tetter or that it will 
keep one free of dandruff; 
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(c) That the product will overcome brittle hair, breaking off of hair, 
or frizzy, split hair ends or that it has any beneficial effect thereon 
except to such extent as it may relieve hair dryness and hair brittleness; 

(d) That the product is an effective treatment for sore scalp due 
to hot irons or other harsh treatments; 

(e) That the product will (1) prevent the loss of hair (2) aid one 
to regain longer hair or (8) have a beneficial effect on the growth of 
hair; 

(f) That the product has a beneficial effect on the cause of hair 
and scalp troubles; 

(g) That the product has a healing action. (1-23278, Aug. 6, 1952.) 


8306. Bread—Comparative Merits, Unique Nature and Relevant Facts.— 
Silver Loaf Baking Co., a Washington corporation, with its principal 


place of business located in Spokane, Wash., engaged in the business of 
offering for sale and selling in commerce, Silver Loaf Bread, entered 
into an agreement that it will cease and desist from disseminating or 
causing to be disseminated, any advertisement for that product which 
represents directly or by implication: 

(1) That its bread contains more vitamins and minerals, or a 
greater amount of any particular vitamin or mineral, than any other 
bread ; 

(2) That its bread gives more body building nourishment than any 
other bread ; 

(3) That the extra vitamins and minerals in its bread are needed 
for better health, produce better complexions or a smoother, more 
beautiful skin, or contribute to the health except to the extent that 
they may contribute to the prevention of the development of those 
conditions which may be due to deficiencies of such vitamins and 
minerals. (1-24228, Aug. 26, 1952.) 

8307. Cosmetic—Effectiveness, Comparative Merits and Unique Nature.— 
Cooltan, Inc., a New York corporation, with its principal place of 
business located in New York, N. Y., and Terence J. O’Shee, president 
of said corporation, engaged in the business of offering for sale and 
selling in commerce, a cosmetic designated Cooltan, entered into an 
agreement that they will cease and desist from disseminating or caus- 
ing to be disseminated, any advertisement for a sun tan cream now 
designated Cooltan which represents directly or by implication: 

(1) That said product has any effect on the length of time a tan 
lasts ; 

(2) That said product prevents freckles while permitting one to 
acquire a deep tan; 

(3) That said product is a unique or new kind of sun tan cream or 
allows a tanning action faster than that of other products used for 
the same purpose: 
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(4) That the use of said product enables persons who otherwise do 
not tan to acquire a tan; 

(5) That the use of said product can be relied upon to permit a deep 
tanning within an exposure period of two hours or any other period 
of time not in accordance with the facts. 1-24859, Aug. 28, 1952.) 

8308. Shoes—Health Features—The Gilbert Shoe Co., a Wisconsin 
corporation, with its principal place of business located in Thiensville, 
Wis., engaged in the business of offering for sale and selling in com- 
merce, shoes designated “Kali-sten-iks,” entered into an agreement 
that in connection with the offering for sale, sale and distribution of 
the shoes, it will cease and desist from representing directly or by 
implication : 

(a) That Keli-sten-iks shoes or Kali-sten-iks Madam-ettes shoes 
(1) are affirmatively conducive to the health of the feet (2) keep the 
feet healthy or (8) help keep the feet healthy ; 

(b) That Kali-sten-iks shoes (1) contain health features (2) provide 
natural suspension (38) correctly guide a baby’s first steps (4) con- 
tribute to the development of foot muscles (5) eliminate jars or (6) 
assure comfort; 

(c) That Kali-sten-iks Madam-ettes shoes (1) provide perfect 
weight distribution (2) distribute weight evenly or scientifically (3) 
provide natural body balance (4) prevent strain (5) eliminate foot 
fatigue (6) cause the wearer to have correct posture or have any sig- 
nificant beneficial effect on posture or (7) through use of “3-point 
suspension arch” or otherwise that the shoes have a built-in arch or 
an arch support. (1-24016, Aug. 9, 1952.) 

8309. Rosin Plasticizer—Comparative Merits, Effectiveness and Econo- 
mizing Qualities—Blue Magic, Inc., a Pennsylvania corporation, with 
its principal place of business located in Ardmore, Pa., engaged in 
the business of offering for sale and selling in commerce, a rosin plas- 
ticizer designated “Dura-Starch,” entered into an agreement that 
in connection with the offering for sale, sale and distribution of that 
product, it will cease and desist from disseminating any advertisement 
in regard thereto which represents directly or by implication: 

(1) That said product contains more solids than any other starch- 
ing preparations; 

(2) That said product penetrates the individual threads or fibers 
of clothes; 

(3) That garments treated with said product will stay clean longer, 
are crisper, or resist wilting better than when starched with ordinary, 
or corn starches; 

(4) That the use of said product can be relied upon to double the 
life of fabrics or to increase the wearing life of fabric by any definite 
length of time. (1-23130, Sept. 9, 1952.) 
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8310. Medicinal Product—Safety—Charles Raymond & Co., Inc., a 
New Jersey corporation, with its principal office and place of business 
located in New York, N. Y., engaged in the business of offering for sale 
and selling in commerce, a drug product designated “Parasma,” en- 
tered into an agreement that it will cease and desist from disseminat- 
ing or causing to be disseminated, any advertisement for that drug 

product, or any other product of substantially similar composition 
or possessing substantially similar properties, which fails to clearly 
and conspicuously reveal that the taker shall “follow the label” and 
“avoid excessive use.” (1-24137, Sept. 9, 1952.) 

8311. Drug and Cosmetic Preparations—Therapeutic and Germicidal 
Properties—Dornol Products, Inc., a New York corporation, with its 
principal place of business located in New York, N. Y., engaged in 
the business of offering for sale and selling in commerce drug and 
cosmetic preparations designated “Dornol Skin Detergent” and 
-“Dornol Creme,” entered into an agreement that it will cease and desist 
from disseminating or causing to be disseminated any advertisement 
for preparations now designated Dornol Skin Detergent and Dornol 
Creme or any other preparations of substantially the same composi- 
_ tions or possessing substantially the same properties, which represents 
directly or by implication: 

(1) That the products prevent or cure pimples or acne; 

— (2) That the products have any effect on blackheads other than 
- facilitating the mechanical removal thereof through softening the 
hard deposits near the skin; 

(8) That the products prevent or remove skin blemishes; 

(4) That the products penetrate or cleanse the pores; 

(5) That the products kill infectious bacteria associated with 
pimples. (1-23923, Sept. 30, 1952.) 

8376. Athlete’s Foot Preparation—Comparative Merits, Unique Nature 
and Effectiveness—Leon Tuholske, an individual trading as T-X 
Pharmacal Co., with his principal place of business located in Akron, 
Ohio, engaged in the business of offering for sale and selling in com- 
merce a medicinal preparation for athlete’s foot designated “T—X,” 
entered into an agreement that he will cease and desist from dissemi- 
nating or causing to be disseminated any advertisement for that prepa- 
ration or any other preparation of substantially the same composition 
or possessing substantially the same properties, which represents 
directly or by implication : 

(1) That T-X 

(a) Has been effective when all other remedies have failed ; 

(b) Is different from any other remedy for athlete’s foot; 

(c) Affords faster relief than any competing product; 


Nos. 8312-8375, inclusive, not used because of necessary statistical adjustment. 
260133—55—104 
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(d) Is effective for all fungus infections ; 

(e) Penetrates the tissues and kills the core of infection ; 

(f) Produces a healing action. 

(2) That the product is faster acting than is the fact. (1-24472, 
Oct. 7, 1952.) 

_ 8377. Binoculars, Telescopes, etc.—Dealer Being Manufacturer and Cor- 
poration; Foreign Origin, Prices, Government License, etc—D. P. Bush- 
nell, an individual trading as D. P. Bushell & Co., Granada Import 
Co. and Bushnell Importers, with his principal place of business 
located in Pasadena, Calif., engaged in offering for sale and selling 
in commerce binoculars, telescopes and allied products, entered into 
an agreement, in connection with the offering for sale, sale and distri- 
bution of these products, he will cease and desist from: 

(a) Representing (1) that the business is that of a corporation 
when such is not a fact; (2) that he owns, operates or controls a fac- 
tory when such is not a fact; (3) that he is a manufacturer when such 
is not a fact; (4) that he has any number of years of experience in 
the field other than the actual number thereof; 

(b) Failing to clearly disclose in advertising soliciting orders for 
the products, in advertising material furnished in response to inquiries 
regarding the products, or otherwise, that the products are of Japa- 
nese or other foreign origin; provided, however, that this shall not be 
construed as an agreement to make such disclosure in advertisements 
in which D. P. Bushnell merely offers to furnish a booklet now desig- 
nated “How To Select Binoculars” and other sales literature, so long 
as clear and conspicuous disclosure of such Japanese or other foreign 
origin of the products is made in said booklet and other sales literature; 

(c) Representing (1) any product of foreign design as being of 
American design; (2) any product of one foreign country as being that 
of another foreign country; (8) any product engineered by persons 
of one country as being engineered by persons of another country; 

(d) Exaggerating the value of products or representing the stand- 
ard price of products as being a reduced price; 

(e) Representing the products as being manufactured under license 
or approval of the Government or as being used by any branch thereof; 

(f) Representing (1) any product as dust- or moisture-proof when 
such is not a fact; (2) directly or inferentially that all lenses in any 
of the products are coated when some lenses are not coated. 

It is understood that if D. P. Bushnell should at any future date be- 
lieve that this stipulation should be amended, he may advise the 
Federal Trade Commission of the reasons therefor and request that 
the Federal Trade Commission consider amending this stipulation. 
(1-23749, Oct. 9, 1952.) 
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8378.7 Bulbs, Plants and Roots—Quality, Special Offers, Prices, Free 
Goods, ete——Michigan Bulb Co. is a Michigan corporation, with its 
principal office and place of business located in Grand Rapids, Mich., 
engaged in the business of offering for sale and selling in commerce, 
bulbs, plants and roots. It conducts business under its own name 
and under the name Flower-of-the-Month Club, with an office in Hol- 
land, Mich., it operates under the trade names Holland Bulb Co. and 
Dutch Bulb Importers. 

Forrest Laug and Gerald Laug, individually and as officers and 
principal stockholders of Michigan Bulb Co., formulate, direct, and 
control the acts, policies and practices of said corporation in the con- 
duct of its business. 

Nelson J. McMahon and Edward H. Larson, copartners operating 
an advertising agency under the firm name O’Neil, Larson, and 
McMahon, with their place of business in the city of Chicago, II1., 
prepare and place advertising for Michigan Bulb Co. 

Michigan Bulb Co., Forrest Laug and Gerald Laug, individually 
and as officers Tiebave Nelson J. McMahon and Edward H. Larson 
entered into an agreement that in connection with the offering for 
sale of immature bulbs or bulblets, they and each of them will cease 
and desist from: 

(1) Representing directly or by implication that such stock is fully 
mature, has reached blooming age and size, and will produce blooms 
the flowering season following planting; 

(2) Failing to make clear disclosure of the immaturity of bulbs or 
bulblets and of the time and care required to bring them to full bloom- 
ing age and size; 

(3) Representing directly or by implication that such products are 
choice bulbs, that they are from the finest gardens or that they are 
selected by experts, or otherwise representing that they are select 
quality ; 

It is further agreed by the aforesaid parties, with respect to any 
bulbs grown in Holland but which do not meet the requirements of 
the Dutch Government’s specifications for exportation to the United 
States, that they and each of them will forthwith cease and desist 
from: 

(4) Representing directly or by implication that such bulbs are 
Holland bulbs, unless it is clearly disclosed that they do not meet the 
Dutch Government’s specifications for exportation to the United 
States ; 

It is further agreed by the aforesaid parties with respect to any 
bulbs, that they and each of them will forthwith cease and desist: 


™Supplemental. See stipulation 7929, 46 F, T. C. 1204. 
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(5) From using the trade name “Holland Bulb Co.” in the offering 
for sale or sale of any bulbs not grown in Holland, unless accompanied 
by a clear disclosure of the actual source of the bulbs; 

(6) From representing directly or by implication that any offer 
is special or features a reduced price when in fact it is a regular and 
customary offer ; 

(7) From using the word “free,” or any other word or words of 
similar import or meaning, to designate or describe any article which 
is not in fact a gift or gratuity or is not given to the recipient thereof 
without requiring the purchase of other merchandise; 

It is further agreed by Michigan Bulb Co. and by Forrest Laug and 
Gerald Laug, individually and as officers thereof, that in connection 
with the filling of orders they and each of them will forthwith cease 
and desist : 

(8) From substituting merchandise not identical in all respects with 
that ordered, except with the consent of the customer. 

This stipulation is supplemental to Stipulation No. 7929, with the 
said Michigan Bulb Co. and Forrest Laug and Gerald Laug, approved 
by the Federal Trade Commission October 21, 1949. (1-19292, Oct. 
9, 1952.) 

8379. Woolen Piece Goods—Misbranding.—Cascade Woolen Mill, Inc., 
is a Maine corporation, with its principal place of business located at 
Oakland, Maine; K. C. Tipper, William R. Tipper, F. W. Tipper, and 
F. H. Collins, are officers thereof, and as such, manage and control its 
affairs and policies. The corporation purchases fibers from various 
sources and blands, cards, spins, weaves and finishes the stock into 
yard and piece goods. The said corporation and individuals are 
engaged in offering for sale, sale and distribution in commerce, of 
woolen piece goods. 

Said woolen piece goods were wool products, as the term “wool 
product” is defined in the Wool Products Labeling Act of 1939, being 
composed in whole or in part of wool, reprocessed wool or reused 
wool, as those terms are defined in the said Wool Products Labeling 
Act of 1939, and were subject to the provisions of said Act and the 
rules and regulations promulgated thereunder. 

In connection with and in the course of the sale, distribution and 
transportation of the aforesaid woolen piece goods in commerce, said 
corporation and individuals in the year 1951 attached or caused to 
be attached to a quantity of woolen piece goods which was composed 
of approximately 38 percent wool and 62 percent rayon, tags repre- 
senting such wool products to be 50 percent wool and 50 percent rayon 
in violation of the provisions of the Wool Products Labeling Act 
of 1939. The misbranding was caused by the failure to properly test 
incoming woolen stock and the finished product before it was shipped. 
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Cascade Woolen Mill, Inc., and K. C. Tipper, William R. Tipper, 
F. W. Tipper, and F. H. Collins individually and as officers of said 
corporation, entered into an agreement that in connection with the 
offering for sale, sale, transportation, delivery for transportation or 
distribution in commerce, as “commerce” is defined in the Wool Prod- 
ucts Labeling Act of 1939, of woolen piece goods, or any other wool 
products within the meaning of said act, they and each of them will 
cease and desist from misbranding such products by : 

(1) Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers therein ; 

(2) Failing to securely affix to or place on each such product a 
stamp, tag, label, or other means of identification showing in a clear 
and conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said 
total fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, 
(4) each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers; 

(b) The maximum percentage of the total weight of such wool 
product of any non-fibrous loading, filling, or adulterating matter. 
(1-24403, Oct. 14, 1952.) 

8380. Synthetic Detergent—Cleansing Qualities——Colgate-Palmolive- 
Peet Co., a Delaware corporation, with its principal place of business 
in Jersey City, N. J., engaged in the business of offering for sale and 
selling in commerce, a synthetic detergent designated “FAB,” entered 
into an agreement that in connection with the offering for sale, sale 
and distribution of that product, it will cease and desist from repre- 
senting, directly or by implication: 

(a) That FAB washes clothes as clean without rinsing as with 
rinsing ; 

(b) That FAB without rinsing washes clothes cleaner than or as 
clean as soap with rinsing. (1-24020, Oct. 9, 1952.) 


8381. Synthetic Detergent—Cleansing Qualities—The Procter & 
Gamble Co., an Ohio corporation, with its principal place of business 


located in the city of Cincinnati, Ohio, engaged in the business of offer- 
ing for sale and selling in commerce, synthetic detergents, designated 
“Tide” and “Cheer,” entered into an agreement that in connection with 
the offering for sale, sale and distribution of these products it will 
cease and desist from representing directly or by implication: 

(a) That such products wash clothes as clean without rinsing as 
with rinsing; 
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(b) That such products without rinsing wash clothes cleaner than 
or as clean as soap with rinsing. (1-23287, Oct. 9, 1952.) 

8382. Synthetic Detergent—Cleansing Qualities—Lever Brothers Co., 
a Maine corporation, with its principal place of business in the city 
of New York, N. Y., engaged in the business of offering for sale and 
selling in commerce, a synthetic detergent designated “Surf,” entered 
into an agreement that in connection with the offering for sale, sale 
and distribution of that product, it will cease and desist from repre- 
senting, directly or by implication: 

(a) That Surf washes clothes as clean without rinsing as with 
rinsing ; 

(b) That Surf without rinsing washes clothes cleaner than or as 
clean assoap withrinsing. (1-23421, Oct. 9, 1952.) 

8383. Synthetic Detergent—Cleansing Qualities—The Theobald In- 
dustries, a New Jersey corporation, with its principal place of busi- 
ness in the city of Kearney, N. J., engaged in the business of offering 
for sale and selling in commerce, a synthetic detergent designated 
“Hum,” entered into an agreement that in connection with the offering 
for sale, sale and distribution of that product, it will cease and desist 
from representing, directly or by implication : 

(a) That Hum washes clothes as clean without rinsing as with 
rinsing ; 

(b) That Hum without rinsing washes clothes cleaner than or as 
clean as soap with rinsing; 

(c) That Hum protects the colors in dyed cloth; 

(d) That Hum produces 25 percent more suds, or any amount more, 
than other synthetic detergents. (1—23684, Oct. 9, 1952.) 

8384. Deodorant—Effectiveness and Safety—The Jules Montenier, 
Inc., an Illinois corporation with its principal place of business located 
in Chicago, IIl., engaged in the business of offering for sale and selling 
in commerce, a product designated “Stopette Spray Deodorant,” en- 
tered into an agreement that it will cease and desist from disseminat- 
ing or causing to be disseminated, any advertisement for that product 
or any other product of substantially the same composition or pos- 
sessing substantially the same properties, which represents directly or 
by implication: 

(a) That the product stops underarm odor or keeps the underarm 
free of moisture; provided, however, that nothing herein shall pre- 
vent Jules Montenier, Inc. from representing that the use of the 
product stops underarm odor or keeps the underarm free of moisture 
when used daily or when used as directed, namely as needed, or it is 
otherwise clearly and conspicuously disclosed in connection with such 
claims that the product does not have a permanent effect on underarm 
odor or underarm moisture; 
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(b) That the product does not irritate the skin; provided, however, 
that nothing herein shall prevent Jules Montenier, Inc., from repre- 
senting that the product is nonirritating to all skins except abnormally 
susceptible skins; 

(c) That the product is safe; provided, however, that nothing herein 
shall prevent Jules Montenier, Inc., from representing that the product 
_ is safe for all skins except abnormally susceptible skins. (1-24026, 
Oct. 21, 1952.) 

8385. Watches—“Academy Awards.”—Bulova Watch Co., Inc., is a 
New York corporation, with its executive offices and principal place 
of business located in New York, N. Y.; factories and assembly plants 
located at Woodside, Long Island, N. Y.; Waltham, Mass.; Provi- 
dence, R. I., and other places, is engaged in the business of manufac- 
turing, assembling, offering for sale and selling in commerce, watches 
of various kinds and descriptions among which are those designated 
as the “Academy Award Watches.” 

Academy of Motion Picture Arts and Sciences is chartered under 
the laws of the State of California as a nonprofit corporation and 
owns a copyright symbol consisting of a statuette which has become 
known to the general public as the “Oscar.” Said statuette, since 
1929, has been granted annually by the academy as an award of merit 
for outstanding films and performances in the motion picture in- 
- dustry, said awards of merit being referred to and generally known 
as the “Academy Awards.” 

Bulova Watch Co., Inc., entered into an agreement with Academy 
of Motion Picture Arts and Sciences whereby, upon the payment of a 
stipulated sum of money, Academy of Motion Picture Arts and 
Sciences conveyed to Bulova Watch Co., Inc., the exclusive right to 
use the copyright symbol commonly known as the “Oscar,” and the 
exclusive right to use such property right as it may have in the 
phrase “Academy Award,” in connection with the sale, advertising 
and designation of watches made by Bulova Watch Co., Inc. 

Bulova Watch Co., Inc., entered into an agreement in connection 
with the offering for sale, sale and distribution, in commerce, of its 
“Academy Award Watches,” it will cease and desist from using the 
words “Academy Award” or the word “Oscar,” as a designation of 
or in the advertising for sale of its watches or other commodities un- 
less, in direct connection with the use of such words, depictions or 
simulations it is clearly and adequately disclosed that the right to 
use such words, depictaons or simulations is by virtue of a licensing 
agreement entered into by and between Academy of Motion Picture 
Arts and Sciences and Bulova Watch Co., Inc., and is not representa- 
tive of any meritorious award made on the basis of comparative tests 
with other watches. 
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Academy of Motion Picture Arts and Sciences entered into an 
agreement it will cease and desist from authorizing the use of the 
words “Academy Award” or the word “Oscar” or any depictions or 
simulations of the Academy of Motion Picture Arts and Sciences’ 
Statuette commonly known as the “Oscar” as a designation of or in 
the advertising for sale of watches or any other commodity which 
has not been the subject of an award of merit for achievement in the 
field of motion pictures, unless, as a condition to the authorization of 
use thereof, the licensee is required to disclose clearly and adequately 
and in direct connection with such words, depictions or simulations 
that its right to use the same is by virtue of a licensing agreement 
and is not representative of a meritorious award made on the basis 
of comparative tests. (1-23562, Oct. 21, 1952.) 

8386. Sweaters—“Hand Looped.”—Gramercy Knitters, Inc., a New 
York corporation, with its principal place of business located in New 
York, N. Y., and Jack Sternberg and Richard Sternberg, officers 
thereof, engaged in the business of manufacturing and selling in com- 
merce, ladies’ knitted sweaters, caused to be affixed to the sweaters they 
manufacture labels bearing the following legend— 


HAND LOOPED—FASHIONED KNITS 
Gramercy 
Knitters, Ine. 


About the beginning of the year 1951, this label was changed to read: 


HAND LOOPED KNITS 
Gramercy 
Knitters, Ine. 


Through use of the legend “Hand Looped Knits,’ Gramercy Knit- 
ters, Inc., and its officers have represented directly or by implication 
that sections of the sweaters so designated are joined together by hand. 

The joining of the sections of the said sweaters is not done by hand, 
but by means of a looping machine, so-called. The process of joining 
through use of such machine requires the manual placement of the 
border stitches of the 2 knitted parts over 2 rows of needles in the 
looping machine. When this is done, the actual joining is performed 
by the machine. 

Gramercy Knitters, Inc., Jack Sternberg and Richard Stettibers 
entered into an agreement that; in connection with the offering for sale, 
sale and distribution of sweaters, they and each of them will cease and 
desist from using the term “hand looped,” as descriptive of sweaters 
the knitted sections of which are joined to any extent by machine. 
(1-24215, Oct. 23, 1952.) 

8387. Calf Food—Economizing.—Tri Associates, Inc., a Minnesota 
corporation, with its principal office and place of business located in 
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the city of Minneapolis, Minn., engaged in the business of offering for 
sale and selling in commerce, a food for calves designated “Tri Calf 
Food,” entered into an agreement that it will cease and desist from 
disseminating or causing to be disseminated any advertisement for 
that product, or any other product of substantially the same composi- 
tion: or possessing substantially the same properties, which represents 
directly or by implication: 

That Tri Calf Food saves any specific amount of milk in the feeding 
of calves, unless the basis for the comparison is clearly explained. 
(1-24436, Oct. 23, 1952.) 

8388. Insecticidal Device—Government Approval, Effectiveness, etc.— 
Remington Products Corp., a New Jersey corporation, with its office 
and principal place of business located in the city of Elizabeth, N. J., 
engaged in the business of offering for sale and selling in commerce, 
an insecticidal device designated “Fly-Master,” “Automatic Insect 
Control,” and “Fly-Master Automatic Insect Control,” entered into 
an agreement that it will cease and desist from disseminating or caus- 
ing to be disseminated any advertisement for an insecticidal device 
consisting of thermal generators dispensing lindane, or any other 
preparation of substantially the same composition or possessing: sub- 
stantially the same properties, under the brand names “Fly Master,” 
“Automatic Insect-Control,” and “Fly-Master Automatic Insect. Con- 
trol,” or any other name which represents directly or by implication: 

(a) That such product has been approved by the United States 
Army or any other official or governmental agency, when such is not 
the fact ; 

(b) That such product provides absolute and complete control of 
flies, sand flies, gnats and mosquitoes; 

(c) That such product has any effect in preventing disease or food 
spoilage, except to the extent that it kills insects carrying disease 
germs or insects which might cause the spoilage of food. (1-24427, 
Oct. 29, 1952.) 

8389. Costume Jewelry—Nature of Settings—Ralph Polcini, Louise 
Polcini, and Damon Polcini, copartners trading as The Leading 
Jewelry Manufacturing Co. and as Ledo, with their principal place 
of business located in the city of New York, N. Y., engaged in the 
business of offering for sale and selling in commerce, costume jewelry 
containing glass insets, entered into an agreement that in connection 
with the offering for sale, sale and distribution of costume jewelry 
the settings of which are not precious or semiprecious gems or stones, 
that they, and each of them will cease and desist from using “Gem- 
stones” or any other word or term of similar import or meaning to 
describe such settings without clearly disclosing that the settings are 
imitations or simulations. (1-24487, Nov. 6, 1952.) 
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8390. Hair Dye—History, Therapeutic Qualities, and Effectiveness.— 
Thomas S. Laser and Grace Laser, copartners doing business under 
the name Laser Laboratories, with their principal place of business 
located in Minneapolis, Minn., engaged in offering for sale and selling 
in commerce, a hair dye preparation designated “Natcol,” entered. 
into an agreement that they, and each of them, will cease and desist 
from disseminating or causing to be disseminated, any advertisement 
for a hair dye preparation now designated “Natcol” which represents 
directly or by implication: 

(1) That said preparation is an “amazing discovery” or a new 
discovery ; 

(2) That said preparation is of any value in retarding falling hair; 

(3) That said preparation stops or cures itching scalp or cures the 
condition or conditions causing dandruff ; 

(4) That said preparation will darken the hair below the skin. 

It is also hereby agreed by Thomas S. Laser and Grace Laser that 
they, and each of them, will cease and desist from disseminating or 
causing to be disseminated, any advertisement for a hair dye prepara- 
tion now designated “Natcol,” which fails to clearly disclose that this 
product is primarily a hair dye and that its use for any other purpose 
is only incidental. (1-24076, Nov. 6, 1952.) 

8391. Device for Removal of Superfluous Hair—Research Staff, Unique 
Nature, Safety, and Guarantee—Kree Institute of Electrolysis, Inc., a 
New York corporation, which conducts in New York, N. Y., a residence 
school of instruction in the art of electrical epilation, also engaged 
in the business of assembling and offering for sale and selling in 
commerce, under its own name and under the assumed name, Kree 
Electrolysis Apparatus Co., a shortwave machine for the removal 
of superfluous hair, called “Kree Radiomatic” and Garo Artinian, 
president and treasurer of Kree Institute of Electrolysis, Inc., entered 
into an agreement that in the dissemination of advertising of a ma- 
chine for the removal of superfluous hair, designated “Kree Radio- 
matic” or any other machine of similar construction, they and each of 
them will cease and desist: 

(1) From use of the words “Kree Research Bureau” or any similar 
words or expressions so as to import or imply that the Kree enter- 
prises, as part of their organization, employ a regular research staff 
engaged in the development or improvement of devices for removal of 
superfluous hair; 

(2) From representing directly or by implication that the Kree 
Radiomatic is the only device for hair removal equipped with a vari- 
able automatic timer, insulated needle holder, or handmade platinum- 
iridium needle, or that said device has any equipment or features not 
possessed by competitive machines when such is not the fact; 
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(3) From representing directly or by implication that the Kree 
Radiomatic is so equipped as to assure 100 percent accuracy or com- 
pletely eliminate all risk of injury; 

(4) From representing directly or by implication that the Kree 
Radiomatic is unconditionally guaranteed for the life of the purchaser, 
and from using the word “guarantee” or any word of similar import 
as descriptive of a limited or conditional guarantee, unless in direct 
connection therewith a clear disclosure is made of the limitations and 
conditions. (1-23887, Nov. 6, 1952.) 

8392.8 Burial Vaults—Comparative Data and Patents——Con-O-Lite 
Corp., a New York corporation, with its principal place of business 
located in the city of Cortland, N. Y., engaged in the business of licens- 
ing manufacturers to use the Con-O-Lite forms and process in the 
manufacture of burial vaults which are shipped in commerce; the 
said corporation, having a financial interest in each sale by reason of 
a royalty agreement, cooperates and has cooperated with its said 
licensee manufacturers in the sale of “Con-O-Lite” and “Con-O-Crypt” 
vaults in commerce through advertisements relating thereto, entered 
into an agreement that in connection with soliciting the sale of and 
selling of burial vaults constructed under or in accordance with the 
Con-O-Lite process, it will cease and desist from: 

(1) Representing that such products weigh little more than half 
the weight of concrete vaults, or otherwise misrepresenting the weight 
of such vaults; 

(2) Representing, by such words as “fully patented,” “composi- 
tion patented * * * May 21, 1935” or otherwise that there is a United 
States patent on the products at the present time; 

(3) Representing, by the words “other patents pending” or other- 
wise that there are presently pending in the United States Patent 
Office applications for patents involving these products. 

It is further stipulated and agreed that this stipulation is supple- 
mental to a certain Stipulation No. 2169, signed for the corporation by 
W. E. Willett and accepted and approved by the Federal Trade 
Commission on March 1, 1938, which stipulation remains in full force 
and effect. (111138, Nov. 6, 1952.) 

8393. Toy Water Color Brushes—Japanese as Domestic.—Applicator 
Brush Co., Inc., is a New York corporation, with its principal place 
of business located in the city of Brooklyn, N. Y., engaged in the 
business of offering for sale and selling in commerce, toy water color 
brushes. These brushes are composed principally of tufted ferrules 
imported from Japan, and handles domestically produced from plastic. 
These components are cemented, knurled, or otherwise permanently 
fastened together to form the complete brush. 


8 Supplemental. See stipulation 2169, 26 F, T. C. 1345. 
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Applicator Brush Co., Inc., entered into an agreement that in con- 
nection with the offering for sale, sale and distribution of water color 
or any other type brush composed in part of tufted ferrules made in 
Japan, or any country other than the United States, it will cease and 
desist from representing by the use of the words “Made in U. S. A.,” 
“American,” or otherwise, that said products are manufactured wholly 
in the United States, or are composed entirely of domestic materials. 
(1-23986, Nov. 6, 1952.) 

8394. Insecticide—Preventive Qualities and Government Approval.— 
Albert H. Green, an individual trading as Insecticide Products Co., 
with his office and principal place of business located in New York, 
N. Y., engaged in the business of offering for sale and selling in com- 
merce, an insect destroying preparation designated “ ‘K-9’ Amazing 
Dog Shampoo,” entered into an agreement that he will cease and 
desist from disseminating or causing to be disseminated any adver- 
tisement for that preparation or any other preparation of substan- 
tially the same composition or possessing substantially the same 
properties, which represents directly or by implication: 

(1) That the product will build up in dogs an immunity to fleas, 
lice, ticks, gnats, and mites; 

(2) That the Department of Agriculture, or any other govern- 
mental agency, has approved the advertising claims made for the 
product. (1-22869, Nov. 6, 1952.) 

8395. Beverage Base—Composition— Virginia Dare Extract Co., Inc., 
a New York corporation, with its principal place of business in Brook- 
lyn, N. Y., engaged in the business of manufacturing and selling a 
beverage base designated “Grape Vin-Vie” and “Grape No. 7” used 
by bottlers in making imitation grape beverages therefrom, entered 
into an agreement that in any advertisement disseminated or caused 
to be disseminated by it, for the beverage concentrates now designated 
Grape Vin-Vie and Grape No. 7, or any other preparation of substan- 
tially the same composition or possessing substantially the same 
properties, it will cease and desist from: 

(1) Representing by drawings or depictions of grapes or of a bunch 
of grapes or in any other way that the said products, their color or 
flavor are derived chiefly from the natural juice or fruit of the grape; 

(2) Using or authorizing the use by others of the names “Grape 
Vin-Vie” and “Grape No. 7” or any of such names or the word “Grape” 
or any other word or words of similar import to designate or describe 
the aforesaid products or any beverage made therefrom, without 
giving clear and adequate notice that the aforesaid products or any 
beverage made therefrom are imitation grape. 

It is understood that the provisions of this stipulation are applicable 
only to the Beverage Concentrates now designated as Virginia Dare 
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_ Imitation Grape Vin-Vie and Virginia Dare Imitation Grape No. 7 
and any other preparation of substantially the same composition or 
possessing substantially the same properties. (1-22719, Nov. 12, 1952.) 

8396. Instant Coffee—Composition American Home Foods, Inc., a 
New Jersey corporation, with its principal office and: place of business 
located in New York, N. Y., engaged in the business of offering for 
sale and selling in commerce, a product designated Instant G. Wash- 
ington’s Coffee which is composed of equal parts of soluble coffee and 
carbohydrates, entered into an agreement that it will cease and desist 
from disseminating or causing to be disseminated, any advertisement 
for that product which fails to clearly and. conspicuously disclose 
the exact proportions of soluble coffee and carbohydrates contained in 
the product. (1-24069, Nov. 12, 1952.) 

8397. Instant Coffee—Composition—The Nestle Co., Inc., a New York 
corporation, with its principal office and place of business located in 
White Plains, N. Y., engaged in the business of offering for sale and 
selling in commerce, a product designated Nescafe which is composed 
of equal parts of soluble coffee and carbohydrates, entered into an 
agreement that it will cease and desist from disseminating or causing 
to be disseminated, any advertisement for that product which fails 
to clearly and conspicuously disclose the exact proportions of soluble 
coffee and carbohydrates contained in the product. (1-24071, Nov. 
12, 1952.) 

8398. Synthetic Jewelry Insets—Nature—Joseph L. Pinkus, an indi- 
vidual trading as Regal Gem Co., with his principal place of business 
located in Newark, N. J., engaged in the business of offering for sale 
and selling in commerce, cut and polished synthetic rutile jewelry 
insets designated “Diamothyst,” entered into an agreement that in 
connection with the offering for sale, sale and distribution of cut and 
polished synthetic jewelry settings, or of products containing such 
settings, he will cease and desist from: 

(1) Using the words “stone,” or “gem” as descriptive of jewelry 
insets of synthetic rutile, unless it is clearly disclosed that such insets 
are not natural stones or natural gems; 

(2) Representing that only an expert can distinguish jewelry insets 
of synthetic rutile from diamonds; 

(3) Representing that each inset is perfectly cut; 

(4) Representing by use of the statement “Legally we cannot refer 
to the Diamothyst as a diamond * * *,” or otherwise, that the proper- 
ties or characteristics of synthetic rutile are the same as or substan- 
tially similar to those of diamonds. (1-24544, Nov. 18, 1952.) 

8399. Wave Set—Nature and Comparative Merits.—Liquinet Corp., an 
Illinois corporation with its office and principal place of business 
located in Chicago, IIl., engaged in the business of offering for sale and 
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selling in commerce, a cosmetic preparation designated “Liquinet,” 
entered into an agreement that it will cease and desist from dissem- 
inating or causing to be disseminated any advertisement for “Liquinet” 
or for any other preparaton of substantially the same composition or 
possessing substantially the same properties which represents directly 
or by implication: 

(1) That Liquinet is not a hair lacquer nor a plastic; 

(2) That, when used as a wave set, Liquinet is superior to other 
wave-setting lotions in reducing the drying time of hair, except those 
preparations having water as the solvent. (1-22351, Nov. 20, 1952.) 

8400. Dotted Swiss Fabrics—Foreign Source—United Merchants and 
Manufacturers, Inc., a Delaware corporation, with a place of business 
in New York, N. Y., trading under the name of Cohn-Hall-Marx Co., 
a division of United Merchants and Manufacturers, Inc., engaged in 
the business of offering for sale, selling and distributing in commerce 
certain cotton fabrics of the type commonly referred to as dotted swiss, 
for which it uses the name “Swissdown” as a brand name or designa- 
tion, entered into an agreement that in connection with the offering for 
sale, sale and distribution of domestically manufactured fabrics desig- 
nated “Swissdown,” it will cease and desist from using such designa- 
tion or any variation thereof employing the word “Swiss” without 
clearly disclosing that such fabrics are made in the United States. 
(1-24250, Nov. 20, 1952.) 

8401. Rodenticide—Effectiveness and Safety——Dr. Hess & Clark, Inc., 
an Ohio corporation, with its principal places of business located in 
Ashland, Ohio, engaged in the business of offering for sale and selling 
in commerce a rodenticide known as “Anturat” and another known as 
“Warfarat,” entered into an agreement that, in connection with the 
offering for sale, sale and distribution of such rodenticides or any 
product of any name of the same or similar formulas, it will cease 
and desist from representing, directly or by implication in its adver- 
tising : 

(1) That it is 100 percent efficient ; 

(2) That it is safe and will not be harmful to humans, pets or 
domestic animals. (1-21826, Dec. 2, 1952.) 

8402. Cold Wave Preparation—Protective Qualities and Safety.—Nor- 
man Laboratories, Inc., a New York corporation, with its principal 
office and place of business located in New York, N. Y., and Norman 
Deser, corporate president, engaged in the business of offering for sale 
and selling in commerce, a product designated “Immunite,” entered 
into an agreement that they will cease and desist from disseminating 
or causing to be disseminated any advertisement for that product or 
any other product of substantially the same composition or possessing 
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substantially the same properties, which represents directly or by 
implication : 

(a) That the product (1) makes cold waving foolproof (2) elimi- 
nates cold wave failures (3) prevents the hair from being over proc- 
essed, or (4) prevents discoloration of the hair; 
~ (b) That the product (1) has a softening effect upon the hair or 
(2) adds lustre to the hair; 

_ (c) That the product (1) prevents damage to the hair or skin (2) 
helps avoid red spots on the scalp or neck or (3) enables an operator 
to avoid damage to the skin on the hands; 

(d) That the product (1) restores the skin on the hands to normal 
or (2) enables an operator to dispense with the use of rubber gloves. 
(122286, Dec. 2, 1952.) 

8403. Health Device—Therapeutic Properties and Manufacturing 
Status.—Robert Campbell Williams, an individual trading as Electro- 

Scope Co. and Electro-Scope, Inc., with his principal office and place 
of business located in Jacksonville, Fla., engaged in the business of 
offering for sale and selling in commerce, a device designated “Electro- 
Scope,” entered into an agreement that he will cease and desist from 
‘disseminating or causing to be disseminated, any advertisement for 
that device which represents directly or by implication: 

(a) That the product builds, restores or preserves health or is of 
any aid in those respects; 

(b) That the product destroys congestion in the body or is of any 
aid in that respect; 

(c) That the product is a remedy, cure, or treatment for or of any 
aid in relieving (1) arthritis, (2) neuritis, (8) eyeritis, (4) rheuma- 
tism, (5) neuralgia, (6) sciatica, (7) lumbago, (8) nasal catarrh, (9) 
impaired eyesight, (10) intestinal catarrh, (11) kidney inflammation, 
(12) bladder inflammation, (13) prostate trouble, (14) ovary con- 
gestions, (15) female weakness, (16) varicose veins, (17) migraine 
headaches, (18) high blood pressure or (19) congested circulation or 
respiratory ailments or the conditions caused thereby ; 

(d) That the product (1) allows nature to operate in the normal 
manner (2) is effective in relieving pain or suffering due to congestion 
(3) relaxes the nerve centers or (4) stimulates circulation; 

(e) That the product is a remedy, cure or treatment for or of any 
aid in relieving (1) asthma, (2) diseases of the sinus, eyes, mastoid, 
ears or tear ducts, (8) hearing disorders, (4) colds, (5) head or chest 

congestion, (6) bronchitis, (7) pleurisy, (8) spinal arthritis, (9) high 
blood pressure, (10) constipation, (11) kidney disease, (12) diabetes, 
(18) prostate enlargement, (14) swollen joints, (15) palsy, (16) Par- 
kinson’s disease, (17) stroke, (18) paralysis, (19) poor circulation, 
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(20) bleeding piles, (21) back pains, (22) blindness or (23) crippling 
diseases ; 

(f) That the business is that of a corporation ; 

(g) That he manufactures the product. (1-23578, Dec. 2, 1952.) 

8404. Paint Products—Fire Resistant Properties.—Plicote, Inc., a 
Pennsylvania corporation, with its principal place of business located 
in Pittsburgh, Pa., advertiser-vendor, engaged in the business of offer- 
ing for sale and selling in commerce, paint products and supplies, 
including a paint designated as “Plicote Fire Stop,” entered into an 
agreement in connection with the offering for sale, sale or distribution 
of its paint product designated as “Plicote Fire Stop” or any other 
product of substantially the same composition or possessing substan- 
tially the same properties, that it will cease and desist from: 

(1) Advertising said paint product under the name “Plicote Fire 
Stop” by means of pictures, or otherwise, in any manner implying 
that said product is more than a fire resistant paint or a fire retardant 
on surface areas, reducing the ease of ignition; Provided: This is not 
to preclude the designation of the product as “Plicote Fire Stop,” 
when it is clearly disclosed that it is a fire resistant paint or a fire 
retardant ; 

(2) Advertising or representing in any manner that said product 
affords complete fire protection or fire safety ; 

(3) Advertising or representing that it will stop every small fire. 
(1-22182, Dee. 4, 1952.) 

8405. Birth-Spacing Calendar Calculator—Effectiveness and Tests.— 
Abraham Green and Mildred Green, copartners trading as The Fore- 
caster Co., with their place of business in New York, N. Y., engaged 
in the business of offering for sale, selling and distributing in com- 
merce, a calendar-slide device, designated the “Forecaster,” intended 
for use in calculating women’s sterile and fertile periods, entered into 
an agreement that in connection with the offering for sale, sale and 
distribution of that device that they and each of them will cease and 
desist from: 

(a) Representing directly or by implication that the said device 
provides an unfailing system of birth spacing, or that it enables a 
woman to ascertain her fertile and sterile days with certainty ; 

(b) Representing directly or by implication that the said device 
is of value to women generally, when in fact it makes no adequate 
allowance for variations in the duration of cycles; 

(c) Using in their advertising fragments or portions of report of. 
tests or studies which do not correctly represent the results reported. 
(1-23462, Dec. 2, 1952.) 

8406. Synthetic Jewelry Insets—Nature—Louis Harvey and Louis 
Silver, copartners trading as Kimberlite Gem Co., with their principal 
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place of business located in Red Bank, N. J., engaged in the business 
of offering for sale and selling in commerce, of cut and polished syn- 
thetic rutile jewelry insets designated “Kimberlite Gems,” entered 
into an agreement that in connection with the offering for sale, sale 
and distribution of cut and polished synthetic rutile jewelry settings, 
or of products containing such settings, they and each of them, will 
cease and desist from: 

(1) Using the words “stone” or “gem” as descriptive of jewelry 
insets of synthetic rutile unless it is clearly disclosed that such insets 
are not natural stones or natural gems; 

(2) Using the words “precious gem,” or “rare jewels,” or other 
words of similar import or meaning as descriptive of jewelry insets 

of synthetic rutile. (1-24261, Dec. 2, 1952.) 

8407. Evaporated Skimmed Milk—Comparative Merits—The Defiance 
Milk Products Co., an Ohio corporation, with its principal place of 

- business located in Defiance, Ohio, and The Nashville Milk Co., an 
Uhinois corporation, with its principal place of business also located 
in Defiance, Ohio, engaged in the business of offering for sale and sell- 
ing evaporated skimmed milk designated “Kim Evaporated Skimmed 
Milk,” entered into an agreement that in connection the dissemina- 
tion of advertising the sale of evaporated skimmed milk now desig- 
nated “Kim Evaporated Skimmed Milk,” or any other product of 
- substantially the same composition or possessing substantially the 
same properties, that they will cease and desist from disseminating 
any advertisement which represents directly or by implication: 

(1) That said product is as healthful or nutritious as whole milk 
or cream ; 

(2) That said product is more healthful or nutritious than any 
other canned milk; 

(8) That said product supphes the nutritional elements of whole 
milk or cream in quantities equal to or greater than those contained 
im whole milk, cream or canned milk from which the butterfat has 
not been removed. (1-24467, Dec. 9, 1952.) 

8408. Diamond Rings—Certification and Size—Helzberg’s Diamond 
Shops, Inc., a Missouri corporation, with its principal place of busi- 
ness located in Kansas City, Mo., engaged in the business of offering 
for sale and selling in commerce, diamond rings, entered into an 
agreement that in connection with the offering for sale, sale and dis- 
tribution of diamond rings, it will cease and desist from: 

(1) The use of advertisements or advertising matter of whatever 
kind or description which features or in any way makes use of the 
word “certified” or any other word or words of similar import or 
meaning to designate or as descriptive of diamonds except under the 
following condition: 
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(a) The identity of the certifier be clearly disclosed in direct con- 
nection therewith ; 

(2) Using any illustration enlarging the size of jewelry insets 
without clearly and conspicuously stating in immediate connection 
therewith either the number of times the illustrated insets are greater 
than the actual size, or that they are enlarged to show detail; 

(3) Representing, by depiction or otherwise, that rings having a 
certified perfect center stone and side stones which are not so certified 
are “Certified Perfect” without clearly disclosing in connection there- 
with that only the center stone is certified. (1-23614, Dec. 11, 1952.) 

8409. Automobile Polish—Durability, Protective Qualities, Composition, 
etc.—Glitter Products, Inc., a Michigan corporation, with its place 
of business located at Detroit, Mich., engaged in the business of offer- 
ing for sale and selling in commerce, an automobile polish designated 
“Glitter Super Glaze,” entered into an agreement that in connection 
with the offering for sale, sale and distribution of that product or of 
any other similar product, it will cease and desist from representing, 
directly or by implication, in its advertising: 

(1) That the application of such product to an automobile produces 
a hard, lasting, glasslike finish or a finish which will last twice as 
long as finishes produced with the use of other polishes or longer 
than is in fact true; 

(2) That use of the product will restore the original color of an 
automobile; 

(3) That such product will protect or save the finish of any auto- 
mobile from fading in sunlight or from grit or dirt; 

(4) That such product contains no oil or grease; 

(5) That such product is not a polish. (1-22990, Dec. 11, 1952.) 

8410. Kitchen Knives—Manufacture and Durability.—Robeson Cutlery 
Co., a New York corporation, with its principal place of business. 
located at Perry, N. Y., engaged in the business of offering for sale,. 
selling and distributing in commerce, of cutlery or kitchen knives,. 
designated “Robeson ‘Frozen Heat’ Shur-Edge Knives,” entered into 
an agreement that in connection with the offering for sale, sale and 
distribution of cutlery or kitchen knives designated “Robeson ‘Frozen 
Heat’ Shur-Edge Knives,” it will cease and desist from representing: 

(1) that the process used in manufacturing said Robeson cutlery 
is a new or a revolutionary process or that such process outmodes. 
conventional methods of cutlery manufacture; 

(2) that Robeson knives will stay sharp for 8 years or for any other 
period of time not in accordance with the facts; 

(3) that such knives will stay razor-sharp. (1-23422, Dec. 11,. 
1952.) 
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8411. Bedboards—Therapeutic Properties—Mae Harris, an individual 
trading as Health Items Co., with her place of business located in 
Cleveland, Ohio, engaged in offering for sale and selling in commerce, 
bedboards, entered into an agreement that she will cease and desist 
from disseminating or causing to be disseminated any advertisement 

for that product which represents directly or by implication: 

(a) That the bedboards will (1) help produce proper, natural, 
relaxed or better sleep, except where the inability to obtain such sleep 
is due to a soft mattress or sagging springs, or a combination of 
mattress and springs which does not provide a flat bed, or (2) help 
rest the mind or make one invigorated, except to the extent that such 
bedboards may help produce better sleep. 

(b) That the bedboards are of any benefit for nervous strain, lum- 
bago, sacroiliac strain or lower back pain except where such conditions 
are aggravated by soft mattresses or sagging springs or by a combina- 

‘tion of mattress and springs which does not produce a flat bed; 
~ (c) That the bedboards will help keep bone structure in a normal 
or natural position, except during sleep by the elimination of a sagging 
condition caused by soft mattresses or sagging springs or a combina- 
tion of mattress and springs which does not produce a flat bed. 
-(1-23834, Dec. 11, 1952.) 

8412. Address-Memo Books—Business and Manufacture.—Julius Glaser 
‘and Stanley Glaser, individuals trading as Postal Promotion Service, 
with their place of business located in New York, N. Y., engaged in 
the business of offering for sale and selling in commerce, Address- 
Memo books, entered into an agreement that in connection with the 
offering for sale, sale and distribution of that product, or of any other 
similar product, they will cease and desist from representing, directly 
of by implication in their advertising: 

— (1) that the business which they conduct is the “original source of 
supply” for said books; 

(2) that the hot die-stamp wording or lettering appearing on the 
cover of said books constitutes “engraving” or that such words or 
letters are “engraved.” (1-24521, Dec. 16, 1952.) 

8413. Mechanical Pencils—Japanese Source.—Harry Kaplan an indi- 
vidual trading as the H. K. Manufacturing Co., with his principal 
place of business located in New York, N. Y., engaged in the business 
of assembling and offering for sale, selling and distributing in com- 
merce, mechanical pencils, entered into an agreement that in connec- 
tion with the offering for sale, sale and distribution of that product,. 
he will cease and desist from: 

(1) Stamping with the letters “U. S. A.” or otherwise representing 
as made in the United States, pencils having mechanisms made in 
Japan or any country other than the United States; 
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(2) Failing to disclose clearly and conspicuously on pencils con- 
taining imported mechanisms, or in immediate connection therewith, 
the country of origin of such imported parts. (1-24473, Dec. 16, 
1952.) 

8414. Livestock Feed Supplements—Nutritive and Therapeutic Proper- 
ties—Alva Baber, an individual trading as Baber’s Vis-Vita Sales, 
Inc., and formerly as Baber’s Feed Sales, with his principal place of 
business located in Sioux City, Iowa, engaged in the business of offer- 
ing for sale and selling in commerce, feed supplements for farm ani- 
mals designated “Hog, Calf and Poultry Vis-Vita” and “Cattle and 
Sheep Vis-Vita,” entered into an agreement that he will cease and 
desist from disseminating or causing to be disseminated any advertise- 
ment for those products or any other product of substantially the 
same composition or possessing substantially the same properties, 
which represents directly or by implication: 

(1) That Vis-Vita: 

(a) restores nutrients to oats and corn which have been destroyed 
when the grain becomes musty ; 

(b) contains a digestant or promotes the digestion of a cow; 

(c) will enable a cow to handle everything it eats; 

(d) isa preventive or cure for scours; 

(e) isa treatment or a preventive for colds in calves; 

(f) builds resistance against diseases ; 

(g) helps to maintain animals in good flesh, obtains maximum pro- 
duction, decreases the cost of production, reduces waste and increases 
market value without disclosing that the product must be fed during 
the rapid growth period ; 

(h) will increase the value of animal fertilizer or the value of the 
soil to which this fertilizer is applied; 

(i) will produce better health in animals without limiting the: 
claims to those instances where the animal is suffering from a defi- 
ciency of a vitamin supplied by the product; 

(2) That health benefits which may be derived through the feeding: 
of Vis-Vita to animals, will be passed along to humans who eat the: 
flesh of such animals; 

(8) That overfarmed soil produces vitamin deficient grain which; 
vitamin deficiency may be overcome by the use of Vis-Vita. (1-24480,) 
Dec. 16, 1952.) | 

8415. Denture Cushions—Auxiliary and Improving Qualities.—Roberti 
Finney and Warren E. Faxon, copartners trading as Midland Pharma; 
cal Co., with their place of business located in New York, N. Y., en-+ 
gaged in the business of offering for sale and selling in commerce 
denture cushions designated “Snug Denture Cushions,” entered int 
an agreement that in connection with the dissemination of advertisin 
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that product they will cease and desist from disseminating any adver- 
tisement which represents directly or by implication: 

(1) That use of said product will accomplish permanent results 
in the refitting or tightening of denture plates or assure the user of 
permanent comfort ; 

(2) That use of said product will ease or prevent sore or irritated 
gums except when due to friction of loose fitting dentures; 

(3) That use of the product will remove the danger of infection 
from sore, irritated gums; 

(4) That “denture breath” will be removed or eliminated by use 
of the product; 

(5) That, through the use of the product, food particles are pre- 
vented ian lodging beneath the denture plate causing irritation 
and denture breath. (1-24564, Dec. 16, 1952.) 

8416. Shoes—Orthopedic and Health Qualities; Fitters as Experts— 
Sam Smith Shoe Corp., a New Hampshire corporation, with its princi- 
pal office and place of business located in Newmarket, N. H., engaged 
in the business of offering for sale and selling in commerce, shoes 
designated “Little Yankee Shoes,” “Little Yankee Normalizers” and 
“Little Yankee Toddlers,” entered into an agreement that in connec- 
tion with the offering for sale, sale and distribution of the shoes, it 
will cease and desist from representing directly or by implication: 

(a) That the shoes (1) keep or help keep the feet strong, healthy 
or normal, (2) assure foot health, (3) guard or safeguard foot health, 
(4) protect, promote or save foot health, (5) contain health features 
or (6) are affirmatively conducive to the health of the feet; 

(b) That the shoes (1) prevent or help prevent foot troubles, (2) 
prevent weak ankles or weak arches, (8) insure or promote straight or 
sturdy growth of the feet, (4) help keep the feet straight or strong, 
(5) give proper posture control or promote or effect good posture or 
(6) provide correct balance ; 

(c) That the Little Yankee Normal-Izers Shoe (1) is a corrective 
shoe or provides orthopedic correction, (2) restores proper position of 
heel bones, (3) improves posture or promotes normal posture, (4) 
corrects or prevents inturned ankles, flat feet, weak arches, poor 
posture or defects, deformities or abnormalities of the feet; 

(d) That the Little Yankee Toddlers Shoe prevents the develop- 
ment of weak feet or promotes normal foot growth ; 

(e) That fitters of the shoes are qualified as experts to diagnose foot 
conditions or to prescribe corrective or preventive measures for de- 
fects of weight placement, gait or posture or corrective or preventive 
measures for defects, deformities or abnormalities of the feet. 
(1-23476, Dec. 18, 1952.) 
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8417. Synthetic Jewelry Sets—Nature, Relevant Facts, History, Manu- 
facture, Financial Reliability—Stanley M. Sperber, an individual trad- 
ing as Hudson Gem Co., with his principal place of business located 
in New York, N. Y., engaged in the business of offering for sale and 
selling in commerce, cut and polished synthetic rutile jewelry insets 
entered into an agreement that in connection with the offering for 
sale, sale and distribution of cut and polished synthetic jewelry set- 
tings, he will cease and desist from: 

(1) Using the words “stone,” “gem” or “gemstone” as descriptive 
of jewelry insets of synthetic rutile, unless it is clearly disclosed that 
such insets are not natural stones, gems or gemstones; 

(2) Representing that only an experienced jeweler can distinguish 
jewelry insets of synthetic rutile from diamonds; 

(3) Representing that synthetic rutile is the result of research on 
a military project; 

(4) Representing by use of the statements “the secret of the dia- 
mond is now known,” “by law we cannot refer to our product as 
‘Diamonds,’” or otherwise, that the properties or characteristics of 
synthetic rutile are the same as or substantially similar to those of 
diamonds; 

(5) Representing that each inset is perfectly cut; 

(6) Giving as a reference any bank which is not acquainted with 
the company’s business or financial reliability. (1-24216, Dec. 18, 
1952.) 

8418. Shoes—Orthopedic and Health Qualities—Superior Shoe Co., 
an Illinois corporation, with its principal office and place of business 
located in Chicago, Ll, engaged in the business of offering for sale and 
selling in commerce, shoes designated “Bauer’s Shoes,” entered into 
an agreement that in connection with the offering for sale, sale and 
distribution of the shoes, it will cease and desist from representing 
directly or by implication: 

(a) That Bauer’s Shoes (1) possess orthopedic features or (2) keep 
the feet healthy or normal; 

(b) That Bauer’s Shoes effect or aid in effecting (1) proper or bet- 
ter foot balance (2) good posture or (3) proper foot growth; 

(c) That Bauer’s Shoes (1) have a massaging or exercising effect 
or (2) strengthen weak feet ; 

(d) That (1) Bauer’s Shoes provide a natural counterpart for the 
heel, arch or instep (2) the insole of Bauer’s Shoes conforms to the 
longitudinal arch or (3) that Bauer’s Shoes or any part thereof con- 
form to the contour of the foot; 

(e) That Bauer’s Shoes (1) correct pronation or (2) have a weight 
distributing effect ; 
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(f) That C. A. Haines Shoes (1) are health shoes or (2) aid the 
feet to develop normally. (1-23716, Dec. 30, 1952.) 

8419. Toilet Preparations—Cosmetic and Therapeutic Qualities—Juel 
Co., an Illinois corporation, with its principal office and place of busi- 
ness located in Chicago, Il].; Samuel D. Cates and Juel Cates, officers 
thereof, engaged in the business of offering for sale and selling in 
commerce, products designated “ZAM” (108), “Cream Deodorant 1 
and 1” (25), “Smooth Oil Shampoo” (No. 6L), “Peroxide Vanishing 
Cream” (110), “Magic Rolling Massage Cream” (111), “Juelene 
Pomade and Liquid” (18) (13L), “Sulphurized Beauty Cream” (115), 
“Complexion Beauty Cake” (96), “Complexion Bleach Soap” (2), 
“Hope’s Liquid Bleach” (7L), “Scalp Preparation” (5), “Juel Hot 
Oil Treatment” (3) and “Charmer Perfume,” entered into an agree- 
ment that each of them will cease and desist from disseminating or 
causing to be disseminated, any advertisement for the aforesaid prod- 
ucts, or any other products of substantially the same compositions or 
possessing substantially the same properties, which represents directly 
or by implication: 

(a) That ZAM is (1) of value in correcting freckles, pimples, acne 
or red patches or any other skin condition (2) of value in cases of 
oily skin except to remove the oiliness therefrom or (3) of value in 
cases of blackheads except to facilitate their removal by softening 
them; 

(b) That Cream Deodorant 1 and 1 (1) stops underarm odor or 
perspiration or keeps underarms dry except when used daily or (2) is 
safe, provided, however, that this is not to be construed as an agree- 
ment not to represent that the product is safe for all skins except 
abnormally susceptible skins; 

(c) That Smooth Oil Shampoo is of value in cases of (1) dry hair 
or (2) brittle, dull, drab or faded conditions of the hair; 

(d) That Peroxide Vanishing Cream has (1) an exfoliating action 
or (2) any effect in lightening or bleaching the skin; 

(e) That Magic Rolling Massage Cream (1) has a cleansing effect 
on the pores (2) helps remove blackheads (8) retards an oily or greasy 
skin (4) brightens sallow or dark skin (5) improves the appearance of 
a blotchy skin or (6) has an effect on the complexion except to aid in 
the improvement thereof by helping to remove superficial dirt ; 

(f) That Juelene Pomade or Juelene Liquid (1) has any effect in 
increasing the length of the hair or in stimulating hair growth (2) has 
any effect on the cause of dry hair or brittle hair or in preventing 
brittle hair ends from breaking off (3) has any effect in promoting 
healthy hair or preventing loss of hair or (4) has any effect on dry 
hair or dry scalp except to lubricate it; 
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(g) That Sulphurized Beauty Cream is of aid in clearing the skin 
of blackheads, skin eruptions, adolescent skin irritations or blemishes; 

(h) That Complexion Beauty Cake has any effect in preventing 
wrinkles, changing skin texture or in toning the skin; 

(i) That Complexion Bleach Soap has any effect in (1) bleaching 
or whitening the skin (2) causing exfoliation of the skin or (3) afford- 
ing a finer or brighter complexion ; 

(j) That Hope’s Liquid Bleach has any effect (1) in lightening 
or bleaching the skin (2) in causing exfoliation of the skin or (8) in 
bringing out a hidden, lovely or natural complexion ; 

(k) That Scalp Preparation 5 has any beneficial effect in cases 
of (1) itch, scabs or sores or (2) scales except to relieve scales due 
to dandruff ; 

(1) That Juel Hot Oil Treatment has any effect in increasing hair 
length or hair growth or in retarding dry hair, brittle hair or breaking- 
off of hair ; 

(m) That Charmer Perfume or any other article is free when in 
truth and in fact it is not a gift or gratuity or is not given to the 
recipient thereof without requiring the purchase of other merchandise 
or requiring the performance of some service inuring, directly or in- 
directly, to the benefit of Juel Co., Samuel D. Cates or Juel Cates. 
(1-22980, Dee. 18, 1952.) 

8420. Livestock Bacterins—Therapeutic Qualities—Fidelity Labora- 
tories, Inc., an Illinois corporation, with its principal place of business 
located in Chicago, Ill., engaged in the business of offering for sale 
and selling in commerce, various mixed bacterins for use on livestock 
and poultry, entered into an agreement that it will cease and desist 
from disseminating or causing to be disseminated, any advertisement 
for the various bacterins herein mentioned or any other preparations 
of substantially the same composition or possessing substantially the 
same properties, which represents directly or by implication: 

(1) Through the use of the word “control,” or otherwise, that 

(a) Corynebacterium Pasteurella Bacterin will beneficially influence 
the cause of the condition known as Pasteurella (Hemorrhagic Septi- 
cemia) organism; 

(b) Pasteurella Salmonella Cholerasuis Bacterin will beneficially 
influence the cause of the condition known as Hemorrhagic Septicemia 
and Enteritis; 

(c) Salmonella Cholerasuis Bacterin will beneficially influence the 
cause of the condition known as Enteritis. (1-19722, Jan. 6, 1953.) 

8421. Photographs and Frames—Free Goods.—Vincent Polvinale, an 
individual trading as Petrie Studio, with his office and principal 
place of business located in Washington, D. C., engaged in the business 
of offering for sale and selling in commerce, photographs and photo- 
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graphic frames, entered into an agreement that in connection with 
the offering for sale, sale and distribution of photographs and photo- 
graphic frames, he will cease and desist from: 

The use of the word “free,” or words of similar import, to designate 
or déscribe photographic frames or other merchandise, which is not 
in truth and in fact a gift or gratuity or is not given to the recipient 
thereof without requiring the purchase of other merchandise or the 
performance of some service inuring directly or indirectly to the 
benefit of the said Vincent Polvinale trading as Petrie Studio. (1- 
21743, Jan. 13, 1953.) 

8422. Mothproofing Preparation—Effectiveness—Zonite Products 
Corp., a Delaware corporation, with its office at New York, N. Y., and 
its factory located in New Brunswick, N. J., engaged in the business 
of offering for sale and selling in commerce, a mothproofing com- 
position designated “Larvex,” entered into an agreement that it will 
cease and desist from disseminating or causing to be disseminated 
any advertisement for that preparation or any other preparation of 
substantially the same composition or possessing substantially the 
same properties, which represents directly or by implication : 

(1) That moths will never eat any of the fibers of garments and 
cloths treated with Larvex; 

(2) That Larvex gives a sure and positive protection against any 
degree of damage caused by moths. (1-23053, Jan. 13, 1953.) 

8423. Denture Adhesive—Free Goods.—J. L. Younghusband and 
Howard Younghusband, copartners trading as Consolidated Cosmetics 
and as Dr. Heath’s with their place of business located in Chicago, Ill., 
engaged in the business of offering for sale and selling in commerce, 
preparations intended for use in connection with artificial teeth desig- 
nated as “Dr. Heath’s Double Action Denture Adhesive” and as “Dr. 
Heath’s New Denture Fix-It,” entered into an agreement that they 


~ and each of them will cease and desist in advertisements in newspapers 


and other publications or by radio, in connection with the sale of 
Dr. Heath’s Double Action Denture Adhesive and Dr. Heath’s New 
Denture Fix-It from: 

The use of the word “free,” or words of similar import, to designate 
or describe Dr. Heath’s Double Action Denture Adhesive and Dr. 
Heath’s New Denture Fit-It or any other merchandise, which is not 
in truth and in fact a gift or gratuity or is not given to the recipient 
thereof without requiring the purchase of other merchandise or the 
performance of some service inuring directly or indirectly to the 
benefit of the said J. L. Younghusband and Howard Younghusband, 
copartners trading as Consolidated Cosmetics and as Dr. Heath’s. 
(1-24091, Jan. 13, 1953.) 
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8494, Skin Preparation—Therapeutic Qualities, Effectiveness, Unique 
Nature, etc.; Laboratory Status——Sol Silfan, an individual trading as 
New York Skin Laboratory, with his principal place of business lo- 
cated in Brooklyn, N. Y., engaged in the business of offering for sale 
and selling in commerce, a preparation designated “Viderm,” entered 
into an agreement that he will cease and desist from disseminating or 
causing to be disseminated any advertisement for that preparation 
or any other preparation of substantially the same composition or 
possessing substantially the same properties, which represent directly 
or by implication: 

(1) That the product is a remedy or cure for blotchy skin conditions 
or that it has any value in the treatment of such conditions other than 
providing a temporary covering ; 

(2) That the product is a remedy or cure for skin eruptions or that 
it has any value in the treatment of such conditions other than afford- 
ing temporary relief; 

(3) That the product is a remedy or cure for, or has any value in 
the treatment of, the causes of skin eruptions; 

(4) That the product rids the skin of pimples, blackheads or skin 
blemishes or that it is faster acting in the treatment of acne, pimples 
or blackheads than other preparations ; 

(5) That the product is effective where all other preparations or 
treatments have failed; 

(6) That the product is different from all other preparations; 

(7) That the product promotes faster or better healing than any 
other medication ; 

(8) By the use of the word “laboratory” in the trade name, or by 
any other means, that a laboratory is owned, operated or controlled 
where technical personnel and equipment are available or in use in 
connection with the formulation or the control of the formulation of 
the product; 

(9) That a patent was granted because of the value of the discovery 
of the product’s formulation. (1-22102, Jan. 15, 1953.) 

8425, Hair Coloring Preparation—Nature——The Nestle-LeMur Co., an 
Ohio corporation, with its principal place of business located in New 
York, N. Y., engaged in the business of offering for sale and selling 
in commerce, a hair-coloring preparation designated “Nestle Color- 
tint,” entered into an agreement that it will cease and desist from dis- 
seminating or causing to be disseminated, any advertisement for that 
preparation which represents directly or by implication: 

That said product is not a dye. (1-23822, Jan. 15, 1953.) 

8426. “Sobering-Up Preparation’—Unique Nature and Effectiveness; — 
Agents Earnings.—Charles E. Jensby an individual trading as The 
Amlo Co., with his place of business located in Chicago, II1., engaged 
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in the business of offering for sale and selling in commerce, a medicinal 
preparation intended to relieve the effects of overindulgence in alco- 
hol, which preparation is designated “Sobertabs,” entered into an 
agreement that in the dissemination of advertising that preparation 
or any other preparation of substantially the same properties, he will 


cease and desist from representing directly or by implication: 


(1) That the said preparation is unlike any other preparation on 


the market ; 


(2) By use of phrases such as “Salesmen, Distributors, and Wagon 
Jobbers will clean up—on this item alone—to the tune of $30, $40 
and even $50 or more a day,” or in any other manner, that the amount. 
of money which may be realized through the sale of Sobertabs is 
any greater than that which has been established as a matter of fact; 

(3) By use of phrases such as “Regain sobriety in a matter of 
minutes, * * * clears the head quickly, restores mental alertness, re- 


— lieves ‘morning after’ nausea like magic * * *,” or in any other man- 


ner, that by use of the said preparation a person will gain sobriety with 
a degree of ease or speed which is not in accordance with the facts. 
(1-24463, Jan. 15, 1953.) 

8427. Tobacco Habit Cure—Effectiveness and Success.—Irving D. 
Hirsch an individual doing business as No-To-Bac Co., with his 
place of business in Hewlett, N. Y., engaged in the business of offering 
for sale and selling in commerce, a product designated ‘“‘No-To-Bac” 
intended to assist in overcoming the tobacco habit, entered into an 
agreement that he will cease and desist from disseminating or caus- 
ing to be disseminated any advertisement for that preparation or 
any other preparation of substantially the same composition or pos- 
sessing substantially the same properties, which: 

(1) Exaggerates the benefits that may be derived from the use of 
the said product; 

(2) Implies positive therapeutic action not warranted by the ef- 
fects that may reasonably be expected ; 

(3) Uses the phrase “world famous,” or any other phrase which 
attaches any degree of importance to the product that is not in accord- 
ance with the facts. (1-24485, Jan. 15, 1953.) 

8428. Birth Spacing Calculator—Effectiveness and Tests—The Pre- 
dictor Corp., a Connecticut corporation, with its place of business in 
Norwalk, Conn., engaged in the business of offering for sale, selling 
and distributing in commerce, a calendar-slide device, designated the 
“Predictor,” intended for use in calculating women’s sterile and fertile 
periods, entered into an agreement that in connection with the offer- 
ing for sale, sale and distribution of this device it will cease and 


desist from: 
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(a) Representing directly or by implication that the said device 
provides an unfailing system of birth spacing, or that it enables a 
woman to ascertain her fertile and sterile days with certainty ; 

(b) Using in advertising fragments or portions of reports of tests 
or studies which do not correctly represent the results reported. 
(1-24999, Jan. 15, 1953.) 

8429. Fountain Pens and Mechanical Pencils—Composition and Manu- 
facture.—Stratford Pen Corp., a New York corporation, with its prin- 
cipal place of business in New York, N. Y., engaged in the business 
of manufacturing or assembling, offering for sale and selling and | 
distributing in commerce, fountain pens and mechanical pencils under 
the brand names “Stratford,” “Warwick,” “Peter Pan,” and “Re- 
gency,” entered into an agreement that in connection with the offer- 
ing for sale, sale and distribution of fountain pens and mechanical 
pencils it will cease and desist from: 

(1) Representing, through the use of the term “14 Kt. Gold 
Plated” or any other term or mark, that fountain pen points and 
other parts and pencil parts so described or marked are coated or 
covered with an alloy of substantial thickness and not less than 14%,ths 
by weight of gold, when such is not the fact; or representing in any 
manner that the quantity or quality of the gold coating or covering 
on any fountain pen parts or pencil parts is other than that which 
is In accordance with the facts; 

(2) Using the word “Iridium” or the words “Iridium Tipped” or 
any simulation thereof, either alone or in conjunction with other 
words, to designate, describe or refer to fountain pen points which 
are not in fact tipped with the element iridium. (1-15902, Jan. 27, 
1953.) 

8430. Synthetic Jewelry Insets—Nature.—International Gem Corp., 
a New York corporation, with its principal place of business located 
in New York, N. Y., and William V. Weber and Arnold B. Pritcher 
officers thereof, engaged in the business of offering for sale and selling 
in commerce, cut and polished synthetic rutile jewelry insets desig- 
nated “Johannes Gems,” entered into an agreement that in connec- 
tion with the offering for sale, sale and distribution of cut and polished 
synthetic rutile jewelry settings, or of products containing such 
settings, they will cease and desist from: 

(1) Representing that the product sold by them (a) is being or 
has been displayed in the New York Museum of Natural History; 
(b) is the result of atomic research or development; (c) has been 
acclaimed by experts and magazines when such is not the fact; 

(2) Representing that jewelry insets of synthetic rutile are exact 
duplicates of natural stones; 
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(8) Using the words “stone,” or “gem” as descriptive of jewelry 
insets of synthetic rutile unless it is clearly disclosed that such insets 
are not natural stones or natural gems; 

(4) Using the words “precious stone,” “precious jewel” or words 
of similar import or meaning as descriptive of jewelry insets of 
synthetic rutile. (1-24239, Jan. 27, 1953.) 

8431. Fountain Pen Points—Composition and Manufacture.—Radiant 
Pen Corp., is a New York corporation, with its principal place of 
business in New York, N. Y., engaged in the business of manufactur- 
ing, selling and distributing in commerce, fountain pen points. It, 
sells and has sold its pen points to manufacturers and assemblers of 
fountain pens who incorporate said pen points into fountain pens 
sold to the consuming pubilic. 

Radiant Pen Corp., entered into an agreement that in connection 
with the offering for sale, sale and distribution of fountain pen points 
— it will cease and desist from: 

(1) Representing, through the use on fountain pen points of the 
term “14 Kt. Gold Plated” or any other term or mark, that such points 
are coated or covered with an alloy of substantial thickness and not 
less than 144,ths by weight of gold, when such is not the fact; or 
representing in any manner that the quantity or quality of the gold 
coating or covering on any fountain pen points is other than that which 
is in accordance with the facts ; 

(2) Using the word “Iridium” or the words “Iridium Tipped” or 
any simulation thereof, either alone or in conjunction with other words, 
to designate, describe or refer to fountain pen points which are not in 
fact tipped with the element iridium. (1-18386, Jan. 27, 1953.) 

8432. Fountain Pens—Composition and Manufacture—New Diamond 
Point Pen Co., Inc., a New York corporation, with its principal place 
of business in New York, N. Y., engaged in the business of offering 
for sale, selling and distributing in commerce, fountain pens under the 
brand name “Diamond Point,” entered into an agreement that in con- 
nection with the offering for sale, sale and distribution of that product. 
it will cease and desist from: 

(1) Using the words “Diamond Point” or the word “Diamond” in 
conjunction with the word “Point” as a designation for its pens, and 
from otherwise representing directly or by implication that the pen 
points of its pens have a diamond tip; it being understood, however, 
that this agreement contemplates no change in corporate name, pro- 
vided such name, New Diamond Point Pen Co., Inc., is not employed 
in advertising or labeling or other matter coming to the attention of 
the consuming public. 

(2) Using the word “Iridium” or the words “Iridium Tipped,” 
or any simulation thereof, either alone or in conjunction with other 


1626 FEDERAL TRADE COMMISSION DECISIONS 


words, to designate, describe or refer to any fountain pen points which 
are not in fact tipped with the element iridium. (1-17839, Feb. 3, 
1953.) 

8433. Vitamin-Mineral Preparation—Composition, Therapeutic Prop- 
erties and Relevant Facts—Townsend National Weekly, Inc., an Ili- 
nois corporation, with its principal place of business in Cleveland, 
Ohio, engaged in the business of offering for sale and selling in com- 
merce, a preparation designated “Dr. Townsend’s Own Formula, Vita- 
mins and Minerals,” entered into an agreement that it will cease and 
desist from disseminating or causing to be disseminated any advertise- 
ment for the preparation or any other preparation of substantially the 
same composition or possessing substantially the same properties, 
which represents directly or by implication: 

(1) That the product contains a significant amount of vitamin 
B-12; 

(2) That the product supplies the minimum daily requirements of 
all vitamins and minerals which it contains; 

(3) That the product is a health formula, or otherwise represent- 
ing that its use brings about a state of health or insures a long, healthy 
life ; 

(4) That there is a deficiency in vitamins and minerals in the diets 
of any definitely stated percentage of the population requiring the 
supplemental vitamins and minerals supplied by the product; 

(5) That the product builds up resistance to cold, damp weather 
or disease conditions resulting from coldness and dampness; 

(6) That the product is of benefit in the correction or treatment of 
conditions such as a tendency to tire easily or nervous irritability 
except to the extent that it may contribute to the prevention or cor- 
rection thereof where such conditions are due to deficiencies of vita- _ 
mins and minerals supplied in adequate quantity by the product. 
(1+24500, Feb. 5, 1953.) 

8434. Rebuilt Automobile Springs—Old as New.—Acme Spring Prod- 
ucts Co., a Michigan corporation, with its place of business in Detroit, 
Mich., and Arthur Faber and Marvin Faber officers thereof, engaged 
in the business of offering for sale and selling in commerce, rebuilt 
or reprocessed automobile springs, entered into an agreement that 
in connection with the distribution of such reprocessed or used auto- 
mobile springs they will cease and desist from: 

(1) Offering for sale, selling or delivering to others for sale to 
the public, any automobile spring which is composed in whole or in 
part of previously used parts unless a disclosure that said automo- 
bile spring is composed, in whole or in part, as the case may be, of 
previously used parts, is permanently stamped or fixed on each such | 
automobile spring in a clear and conspicuous manner and in such | 
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location as to be clearly legible to the purchaser thereof, and unless 
there is plainly printed or marked on the box, carton, wrapper or 
other container in which said automobile spring is sold or offered for 
sale, a notice that said automobile spring is composed, in whole or 
in part, as the case may be, of previously used parts. 

(2) Representing, by failure to reveal or otherwise, that an auto- 


__ mobile spring composed in whole or in part of previously used parts 


is composed entirely of new and previously unused parts. (1-24614, 
Feb. 10, 1953.) 

8435. Skin Preparations—Therapeutic Properties—Casper Garber, an 
individual trading as Scope Products Co., with his principal place 
of business located in New York, N. Y., engaged in the business of 
offering for sale and selling in commerce, cosmetic preparations desig- 
nated “Scope Skin Cleanser” and “Scope Medicated Skin Formula,” 
entered into an agreement he will cease and desist from disseminating 
or causing to be disseminated any advertisement for those prepara- 
tions or any other preparations of substantially the same compositions 
or possessing substantially the same properties, which represents 
directly or by implication : 

(a) That said preparations, used together or alone will prevent 
or remove all externally caused blemishes; 

(b) Through the use of the words “and other externally caused 
blemishes,” or other words or phrases of similar import or meaning, 
in connection with the word “pimples” that such condition, which 
may be of a systemic or internal origin, is solely of external origin; 

(c) Through the use of the words “and other externally caused 
blemishes,” or other words or phrases of similar import or meaning, 
in connection with the words “acne” and “blackheads,” that such 
conditions are of external origin. (1-24553, Feb. 10, 1953.) 

8436. Rebuilt Automobile Springs—Old as New.—Willie Harris, an 
individual trading as Harris & Johnson Auto Spring Co., Detroit, 
Mich., engaged in the business of offering for sale and selling in com- 
merce, rebuilt or reprocessed automobile springs, entered into an 
agreement that in connection with the distribution of such reprocessed 
or used automobile springs he will cease and desist from: 

(1) Offering for sale, selling or delivering to others for sale to the 
public, any automobile spring which is composed in whole or in part of 
previously used parts unless a disclosure that said automobile spring 
is composed, in whole or in part, as the case may be, of previously 
used parts, is permanently stamped or fixed on each such automobile 
spring in a clear and conspicuous manner and in such location as to 
be clearly legible to the purchaser thereof, and unless there is plainly 
printed or marked on the box, carton, wrapper or other container in 
which said automobile spring is sold or offered for sale, a notice 
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that said automobile spring is composed, in whole or in part, as the 
case may be, of previously used parts. 

(2) Representing, by failure to reveal or otherwise, that an auto- 
mobile spring composed in whole or in part of previously used parts 
is composed entirely of new and previously unused parts. (1-24613, 
Feb. 26, 1953.) 

8437. Sport Jackets—Wool Content and Manufacturer—White Valley 
Corp., a New York corporation, with its principal place of business in 
New York, N. Y., with a manufacturing plant located in Amsterdam, 
N. Y., and Al Nevans and Eugene Sussman, officers thereof, have 
been up until March 1952, engaged in the offering for sale, sale and 
distribution in commerce, of men’s and boys’ sport jackets. 

Said sport jackets were wool products, as the term “wool product” 
is defined in the Wool Products Labeling Act of 1939, being composed 
in whole or in part of wool, reprocessed wool or reused wool, as those 
terms are defined in the said Wool Products Labeling Act. of 1939, 
and such products were subject to the provisions of said act and the 
rules and regulations promulgated thereunder. 

In connection with and in the course of the sale, distribution and 
transportation in commerce, the aforesaid corporation and individuals, 
in the year 1951, attached or caused to be attached to a number of said 
men’s and boys’ sport jackets which contained quilted interlinings 
composed of 80 percent reused wool and 20 percent other fibers, tags 
representing such linings to be “All Wool Quilting,” in violation of 
the provisions of the Wool Products Labeling Act of 1939. The 
jackets were also misbranded in that no fiber content disclosure was 
made of the fabric in the outer shell of the garment, and in that no 
fiber content disclosure was made of the pile collars of such jackets 
as required by the Rules and Regulations promulgated under the 
provisions of said Wool Products Labeling Act of 1939, 

White Valley Corp. and Al Nevans and Eugene Sussman, individu- 
ally and as officers of said corporation, entered into an agreement 
that in connection with the offering for sale, sale, transportation, 
delivery for transportation or distribution in commerce of coats or 
any other wool products within the meaning of the Wool Products 
Labeling Act of 1939, they and each of them will cease and desist from 
misbranding such products by : 

(1) Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers therein ; 

(2) Failing to securely affix or to place on such products a stamp, 
tag, or. other means of identification showing in a clear and con- 
spicuous manner: 
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(a) the percentage of the total fiber weight of such wool products 
exclusive of ornamentation not exceeding 5 per centum of said total 
fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is 5 per centum or more, and (5) the aggregate of all other fibers; 

(b) the maximum percentage of the total weight of such wool 
products of any nonfibrous loading, filling or adulterating matter; 

(c) the name or the registered identification number of the manu- 


- facturer of such wool products or of one or more persons engaged in 


introducing such wool products in commerce, or in the offering for 
sale, sale, transportation, distribution or delivering for shipment 
thereof in commerce as “commerce” is defined in the Wool Products 
Labeling Act of 1939. (1-24550, Feb. 26, 1953.) 

8438. Vitamin Preparation—Reducing and Nutritive Qualities, Unique 
Nature, etc—Tulley J. Pomerance, an individual trading as Tee Jay 
Pharmacal Co., with his principal place of business located in Detroit, 
Mich., engaged in the business of offering for sale and selling in com- 
merce, a preparation designated “B-Thin,” entered into an agreement 
that. he will cease and desist from disseminating or causing to be dis- 
seminated, any advertisement for that preparation which represents 
directly or by implication : 

(1) That the product possesses weight reducing properties; 

(2) That by using the product or by following the B-Thin plan 
or method no dieting is necessary ; 

(8) That the product will prevent the development of a tired, weak 
or run-down feeling except when such conditions result solely from 
vitamin or mineral deficiencies; 

(4) That the product increases the energy or supplies all the 
nutritional elements needed by the body ; 

(5) That the product is a condensed food ; 

(6) That specific or predetermined weight reduction will be achieved 
within a prescribed period of time through the use of the B-Thin 
plan or method; 

(7) That the B-Thin menu plan enables persons to eat the foods 
they enjoy or those foods usually considered as fattening; 

(8) That the B-Thin weight reducing plan is basically different 
from or superior to other weight reducing plans requiring a low 
caloric diet with a dietary supplement. (1-24527, Mar. 3, 1953.) 

8439. Metal Polish—Operation and Comparative Merits—Beam Prod- 
ucts, Inc., a New Jersey corporation, with its place of business in 
Long Island City, N. Y., engaged in the business of offering for sale 
and selling in commerce, a metal cleaner and polish designated “Beam 
Silver Polish ’N Plate,” entered into an agreement that in connection 
with the offering for sale, sale and distribution of its product, or any 
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other product of the same or substantially the same composition, it 
will cease and desist : 

1. From representing that the said product “replates as it cleans” 
or otherwise representing directly or by implication that it deposits 
silver on silver, and from representing directly or by implication 
that it coats other than the worn areas of silverware where the base 
metal is exposed ; 

9. From representing directly or by implication that repeated ap- 
plications of the product will provide a coating any thicker than the 
original applications: 

3. From representing that the said product applies a “rich” coating 
or otherwise representing that the coating is of substantial thickness; 

4. From making comparisons between the cost of coating articles 
with the said product and the cost of having them silver plated, or 
otherwise representing directly or by implication that the coating 
which may be applied by the product is comparable to that put on by 
commercial platiag. (1-24604, Mar. 3, 1953.) 

8440. Arch Support—Effectiveness, History, Unique Nature, Therapeutic 
Qualities, etc—New Foot Ease, Inc., an Ohio corporation, with its prin- 
cipal office and place of business located in Cleveland, Ohio, engaged 
in the business of offering for sale and selling in commerce a product 
designated “New Foot Ease Arch,” entered into an agreement that 
it will cease and desist from disseminating or causing to be dissemi- 
nated, any advertisement for that product which represents directly 
or by implication: 

(a) That the product affords any degree of support to the arches 
other than low support or in that connection that it is anything more 
than a low arch support; 

(b) That the product affords (1) complete comfort or (2) comfort 
to all users; 

(c) That the product is (1) a revolutionary or a radically new 
product or (2) the most advanced product of its type; 

(d) That the product affords relief in cases of weak arches except 
relief from discomfort accompanying that condition when a low 
degree of support of the arches is needed; 

(e) That the product relieves callouses except those on the heel or 
ball of the foot which may be relieved by a low arch support; 

(f) That the product relieves tiredness of the feet or a burning 
sensation of the feet; 

(g) That the product affords relief in cases of pains in the heel or 
ball of the foot except when a low degree of support of the arches is ~ 
needed ; 

(h) That the product affords relief in cases of flat feet or weak feet 
except relief from the discomfort thereof when a low degree of sup- 
port is needed ; 


. 
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(i) That the product has a beneficial effect in cases of hammer toes; 
(j) That the product has any beneficial effect in cases of heel spurs 


except to afford relief in some instances from the pain accompanying 
‘small heel spurs ; 


(k) That the product (1) maintains the cuboid bone in an upright 
or normal position or (2) affords relief in cases of displacement of 
the cuboid bone; 

(1) That the product affords balance or maintains balance. 
(1-24565, Mar. 10, 1953.) 

8441. Oleomargarine—Nature and Competitive Products.—Lever Broth- 
ers Co., a Maine corporation, with its principal place of business 
located in New York, N. Y., engaged in the business of selling and 
‘distributing, in commerce, a food designated “Good Luck Margarine,” 
entered into an agreement in connection with the dissemination of 
advertising relating to that product to cease and desist from repre- 
senting directly or by implication: 

(a) That said product is a dairy product; . 

(b) That competitors’ products are not suitable for table use. 
(6020-1, Mar. 13, 1953.) 

8442. Tables—Manufacture and Composition—Harvest Furniture 
Manufacturers, Inc., an Illinois corporation; Ashley-Rhodes, Inc., a 
Delaware corporation, with their principal place of business in Louis- 
ville, Ky., and Arthur J. Rhodes their president, engaged in the 
business of manufacturing, offering for sale and selling in commerce, 
tables, entered into an agreement that each of them in connection 
with the manufacturing, offering for sale, sale and distribution of the 
tables will cease and desist from: 

(a) Representing that the tops of the tables are leather tops or 
that the tops are made of a single piece of leather or hide; provided, 
however, that this shall not be construed as an agreement not to 
represent that the tops are made by a process which incorporates as a 
part thereof the application to the base of said tops of a fine layer or 
coating of pulverized or ground leather which is fused between 
coatings of lacquers; 

(b) Using “Tanneer” or “Tanner” as descriptive of the tops of the 
tables or of the process by which they are manufactured or from 
otherwise representing or implying that the tops are made in whole 
or in part by a tanner or by a tanning process; 

(c) Representing the products as composed predominantly of ma- 
hogany veneers or as having any proportion of mahogany not in 
accordance with the facts. (1-24662, Mar. 12, 1953.) 

8443. Deodorant Pads—Effectiveness, Safety, Comparative Merits and 
Relevant Facts:—Associated Products, Inc., an Illinois corporation, 
with its principal office and place of business located in West New 
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York, N. J., engaged in the business of offering for sale and selling 
in commerce, a product designated “5-Day Deodorant Pads,” entered 
into an agreement that it will cease and desist from disseminating or 
causing to be disseminated, any advertisement for that product or any 
other product of substantially the same composition or possessing sub- 
stantially the same properties, which represents directly or by 
implication : 

(a) That the product stops perspiration or underarm odor; pro- 
vided however that nothing herein shall prevent Associated Products, 
Inc., from representing that the use of the product stops perspiration 
or stops underarm odor when used daily or as needed or it is otherwise 
clearly and conspicuously disclosed in connection with such claims 
that the product does not have a permanent effect on perspiration or 
underarm odor ; 

(b) That the product is harmless; provided however that nothing 
herein shall prevent Associated Products, Inc., from representing that 
the product is harmless to all skins except abnormally susceptible 
skins; 

(c) That no other product will prevent underarm odor or perspira- 
tion as long as the product ; 

(d) That the removal of bacteria by applying the product and 
throwing away the pad has any greater significance than if the bacteria 
were left on the skin. (1-23107, Mar. 10, 1953.) 

8444, Automobile Springs—Rebuilt as New.—Richard A. McFadden, 
an individual trading as R. A. McFadden Spring Co., Philadelphia, 
Pa., engaged in the business of offering for sale and selling in com- 
merce, rebuilt or reprocessed automobile springs entered into an agree- 
ment that in connection with the distribution of such reprocessed’ or 
used automobile springs he will cease and desist from: | 

(1) Offering for sale, selling or delivering to others for sale to the 
public, any automobile spring which is composed in whole or in part 
of previously used parts unless a disclosure that said automobile 
spring is composed, in whole or in part, as the case may be, of pre- 
viously used parts, is permanently stamped or fixed on each such auto- 
mobile spring in a clear and conspicious manner and in such location 
as to be clearly legible to the purchaser thereof, and unless there is 
plainly printed or marked on the box, carton, wrapper, or other con- 
tainer in which said automobile spring is sold or offered for sale, a 
notice that said automobile spring is composed, in whole or in part, 
as the case may be, of previously used parts. se 

(2) Representing, by failure to reveal or otherwise, that an auto- 
mobile spring composed in whole or in part of previously used parts 
is composed entirely of new and previously unused parts. (1-24651; 
Mar. 19, 1953.) Wie 
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8445. Synthetic Jewelry Insets—Nature and Relevant Facts.—Kenya 
Gem Corp., a Pennsylvania corporation, with its principal place of 
business located in Philadelphia,.Pa., engaged in the business of 
offering for sale and selling in commerce, cut and polished synthetic 
rutile jewelry insets designated “Kenya Gems,” entered into an agree- 
ment that in connection with the offering for sale, sale and distribution 
of cut and polished synthetic rutile jewelry settings, or of products 
containing such settings, it will cease and desist from: 

(1) Using the word “stone” or the word “gem” as descriptive of 
jewelry insets of synthetic rutile, unless it is clearly disclosed that such 
insets are not natural stones or natural gems; 

(2) Using the word “precious gem,” or words of similar import 
‘or meaning as descriptive of jewelry insets of synthetic rutile; 

(3) Representing, by use of the words “genuine,” “true” or words 
of similar import or meaning, that jewelry insets of synthetic rutile 
are a natural rather than a synthetic product; 

(4) Representing that only experts can tell the differences between 
jewelry insets of synthetic rutile and diamonds. (1-23535, Mar. 17, 
1953.) 

8446. Contour Chair—Therapeutic Properties—Marie Designer, Inc., 
a California corporation, with its principal office and place of busi- 
ness located in Hollywood, Calif., engaged in the business of offering 
for sale and selling in commerce, chairs designated “Contour Chair- 
Lounge” and “Contourette,” entered into an agreement that in con- 
nection with the offering for sale, sale and distribution of its chairs, 
it will cease and desist from representing : 

(a) That the products are of value in the treatment of edema or 
poor blood circulation or for use during pregnancy except to afford 
a means of aiding in accomplishing a temporary reduction of swelling 
in the legs; 

(b) That the products are of value in the treatment of asthma 
except to afford a means for resting; 

(c) That the products are of value in the treatment of arthritis 
or rheumatism except to afford a means of aiding in accomplishing 
a temporary reduction of swelling in the knees or feet; 

(d) That the products are of value in the treatment of cardiac 
conditions except to aid in facilitating breathing in cases of cardiac 
decompensation by affording a means of resting with the head 
elevated ; 

(e) That the products are of value in the treatment of nervous ten- 
sion or muscular tension; | 

(f) That the products are of value in relieving or in the treatment 
of kidney ailments, sciatica or poor complexion ; 
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(g) That the products (1) have any beneficial effect on posture: 
or (2) are unique; 

(h) That use of the products results in improved digestion or com- 
plete relaxation. (1-24450, Mar. 24, 1953.) 

8447. Sleeping Drug Product—History, Nature and Safety.—Sleep-Eze- 
Co., Inc., a California corporation, with its principal office and place 
of business located at Long Beach, Calif., and Allen H. Parkinson, 
Verttie Parkinson, and Lenna Parkinson, officers thereof, engaged 
in the business of offering for sale and selling in commerce, a drug 
product designated “Sleep-Eze,” entered into an agreement that they 
will cease and desist from disseminating or causing to be dissemi- 
nated, any advertisement for that product or any other product of 
substantially the same composition or possessing substantially the 
same properties, which: 

(a) Represents that the product is a new product; 

(b) Represents that the product does not constitute a sleeping pill; 

(c) Represents that the product is safe or harmless; 

(d) Fails to clearly and conspicuously reveal that the taker shall 
“follow the label” and “avoid excessive use.” (1-22186, Mar. 24, 1953.) 

8448. Food and Drug Products—Therapeutic Properties, Relevant Facts, 
Comparative Merits, etc—Live Food Products Co., a California corpo- 
ration, with its principal office and place of business located in Bur- 
bank, Calif., and Paul C. Bragg sole owner of the issued capital stock 
of said corporation, engaged in the business of offering for sale and 
selling in commerce products designated “Bragg Calcium,’ “Bragg 
Hy-Trition” “Bragg Floramucin Regular” “Bragg Floramucin 
With Cascara” and “Bragg Liquid Aminos,” entered into an agree- 
ment that they will cease and desist from disseminating or causing 
to be disseminated any advertisement for products now designated 
“Bragg Calcium,” “Bragg Hy-Trition,” “Bragg Floramucin Regular,” 
“Bragg Floramucin With Cascara” and “Bragg Liquid Aminos,” 
which: 

(a) Represents that Bragg Calcium prevents or retards the de- 
generative processes of old age; 

(b) Represents that deficiencies of vitamins or minerals exist in the 
average diet or that it is necessary to supplement the average diet 
with the elements contained in Bragg Calcium or Bragg Hy-Trition; 

(c) Represents that either Bragg Floramucin Regular or Bragg 
Floramucin With Cascara is a mucin or that either product supplies: 
mucin ; 

(d) Represents that Bragg Liquid Aminos conditions the body 
organs or that it is a complete nutritional substitute for meat; 

(e) Represents that beef supplies vitamin C or that any other food 
supplies a significant amount of a food element when such is not a 
fact; 
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(£) Misleadingly compares the nutritional value of foods with that 
of Hy-Trition or any other product. (1-22284, Mar. 24, 1953.) 

8449. Medicinal Preparation—Therapeutic and Protective Qualities.— 
Sterling Drug, Inc., a Delaware corporation, with its principal place 
of business located in New York, N. Y., engaged in the business of 
offering for sale and selling in commerce, a preparation designated 
“Campho-Phenique,” entered into an agreement that it will cease and 
desist from disseminating or causing to be disseminated any adver- 
tisement for a medicinal preparation now designated “Campho- 
Phenique,” or any other preparation of substantially the same com- 
position or possessing substantially the same properties, which repre- 
sents directly or by implication: 

(1) That said preparation is a remedy or cure for pimples, acne 
or skin rashes, or that it has any value in the treatment of insect bites 
other than as an antipruritic and surface antiseptic; 

(2) That said preparation prevents scars. (1-24435, Mar. 24, 1953.) 

8450. Books—Free Goods.—Le Cercle Du Livre De France, Inc., a 
New York corporation, with its office in New York, N. Y., for more 
than one year engaged in business under its own name and under the 
_ name The French Book Guild, of offering for sale and selling in 
commerce, books on various subjects, entered into an agreement that 
it will cease and desist in advertisements in newspapers and other 
publications or by radio, in connection with the sale of books and in 
the offering of books for sale from: 

The use of the word “free,” or words of similar import, to designate 
or describe books or other merchandise, which is not in truth and in 
fact a gift or gratuity or is not given to the recipient thereof without 
requiring the purchase of other merchandise or the performance of 
some service inuring directly or indirectly to the benefit of the said 
Le Cercle Du Livre De France, Inc. (1-24833, Mar. 31, 1953.) 

8451. Automobile Springs—Rebuilt as New.—Martin & Boyd Spring 
Works, Inc., a Delaware corporation, with its principal place of busi- 
ness in the District of Columbia, and Martin Ziner an individual who 
is president and majority stockholder thereof, engaged in the business 
of offering for sale and selling in commerce, rebuilt or reprocessed 
automobile springs, entered into an agreement that in connection 
with the distribution of such reprocessed or used automobile springs 
they will cease and desist from: 

(1) Offering for sale, selling or delivering to others for sale to 
the public, any automobile spring which is composed in whole or in 
part of previously used parts unless a disclosure that said automobile 
spring is composed, in whole or in part, as the case may be, of previ- 
ously used parts, is permanently stamped or fixed on each such 
automobile spring in a clear and conspicuous manner and in such 
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location as to be clearly legible to the purchaser thereof, and unless 
there is plainly printed or marked on the box, carton, wrapper or 
other container in which said automobile spring is sold or offered 
for sale, a notice that said automobile spring is composed, in whole 
or in part, as the case may be, of previously used parts. 

(2) Representing, by failure to reveal or otherwise, that an auto- 
mobile spring composed in whole or in part of previously used parts 
is composed entirely of new and previously unused parts. (1-24615, 
Apr. 2, 1953.) 

8452. Pen Points and Pen and Pencil Sets—Quality and Fictitious 
Prices.—Martin-Howard Metal & Plastic Sales Co., Inc., a New York 
corporation, with its principal place of business in New York, N. Y., 
engaged in the business of offering for sale and selling in commerce, 
primarily Five and Ten Cent stores and department stores, alleged” 
14-carat gold-plated pen points and pen and pencil sets, entered into’ 
an agreement that in connection with the offering for sale, sale and 
distribution of pen points and pen and pencil sets, it will cease and 
desist from: 

(1) Representing, through the use of the term “14 kt. Gold Plated” 
or any other terms or mark, that fountain pen points so described or 
marked are coated or covered with an alloy of substantial thickness 
and not less than 14/24ths by weight of gold, when such is not the 
fact; or representing in any manner that the quantity or quality 
of the gold coating or covering on any fountain pen point is other 
than that which is in accordance with the facts; 

(2) Representing as the customary or regular price or value of 
pen points and pen and pencil sets, prices and values which are in 
fact fictitious and greatly in excess of the prices at which such prod- 
“ucts are customarily offered for sale and sold in the normal course 
of business. (1-24694, Apr. 2, 1953.) 

8453. Infant’s Nursing Unit—Unique Nature and Patents—Davol Rub- 
ber Co., a Rhode Island corporation, with its office and principal place 
of business located in Providence, R. I., engaged in the business of 
offering for sale and selling in commerce, an infant’s nursing unit 
designated “DAVOL ‘Anti-Colic’? NURSER,” entered into an agree- 
ment that in connection with the offering for sale, sale and distribu- 
tion of that product it will cease and desist from: 

(1) Representing, directly or by implication, that the said “DA VOL 
‘Anti-Colic’ NURSER” is the only nurser by means of which the 
flow of milk formulas can be regulated ; 

(2) Stating in its labeling material, cartons, advertisements, or 
other printed matter, distributed or displayed to the public, that its 
product is “patented” unless such product, or some essential part 
thereof, is actually covered by a valid subsisting patent owned or 
controlled by the aforesaid Davol Rubber Co.: Provided, however, 
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that this shall not prevent the said Davol Rubber Co. from making 
such statements as aforesaid in connection with its product upon 
which, or upon any essential part of which, letters patent have been 


_ issued and have expired, if the fact that such patent has expired be 


clearly and plainly indicated in connection with such statement in 
such labeling material, cartons, advertisements, or other printed 
matter. (1-24408, Apr. 9, 1953.) 

8454. Baby Shoes—Health Qualities and Salesmen’s Qualifications.—Mrs. 
~ Day’s Ideal Baby Shoe Co., Inc., a Massachusetts corporation, with 
its principal place of business located in Danvers, Mass., engaged in 
offering for sale and selling in commerce, shoes designated “Mrs. 
Day’s Ideal Baby Shoes,” entered into an agreement that in connec- 
tion with the offering for sale, sale and distribution of that product, 
it will cease and desist from representing directly or by implication: 

(1) By the use of the phrases “Foot Formers” or “Foot Builders,” 
or by any other means, that the shoes have an affirmative beneficial 
effect on the growth or development of the feet, promote healthy foot 
growth or development of the foot structure, guide natural foot de- 
velopment or guide or help normal foot growth, aid in developing 
normal foot growth or keep the feet growing correctly ; 

(2) That the shoes safeguard foot health, affirmatively contribute 
to the health of the feet, or insure proper foot growth or develop- 
ment; 

(3) That the shoes prevent heel rotation, strengthen or develop the 
muscles of the feet, assure comfort or permit absolute or complete 
freedom of the foot muscles; 

(4) That the shoes assure better posture in later life, insure safe 
posture all through life or correct walking carriage, promote or effect 
good posture, provide equal or proper distribution of body weight 
or give proper balance; 

(5) That the shoes keep the feet healthy or normal or prevent 
the development of defects, deformities or abnormalities of the feet; 

(6) That the salesmen who fit the shoes are experts in preventing 
foot ailments. (1-24225, Apr. 28, 1953.) 

8455. Silver Polish—Renewing Qualities, Comparative Merits and 
Safety.—Prilex Products Co., a Wisconsin corporation, with its prin- 
cipal place of business located in Milwaukee, Wis., engaged in the 
business of offering for sale and selling in commerce, a silver polish 
designated “Prilex Silver Plater,” entered into an agreement that in 
connection with the offering for sale, sale and distribution of its 
product or any other product of the same or substantially the same 
composition, it will cease and desist: 

1. From representing that such product deposits silver on silver 
or silverplates anything made of silver, and from otherwise repre- 
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senting directly or by implication that it coats other than the worn 
areas of silverware where the base metal is exposed ; 

2. From representing directly or by implication that successive 
applications of the product will provide a coating any thicker than 
the original application ; 

3. From representing that such product renews or restores silver- 
ware; 

4, From making comparisons between the cost of coating articles 
with said prodwet. and the cost of having them silver plated, in such 
manner as to represent directly or by implication that the coating 
which may be applied by the said product is comparable to that put on 
by commercial plating ; 

5. From failing to label said product with a conspicuous warning 

or caution substantially as follows: 
WARNING: Contact with acid liberates poison gas! May be fatal if inhaled! 
Thoroughly rinse from article any metal polish or other cleaning agent used as 
preliminary to applying Prilex before applying the latter. Do not breathe 
vapor or fumes. Do not contaminate foodstuffs. Keep away from children. 
May be fatal if swallowed! Use rubber gloves when applying Prilex. 

6. From disseminating any advertisement or promotional material 
which represents directly or by implication that the product is safe 
or harmless, or which minimizes the toxic effects of the product. 
(1-24546, Apr. 30, 1953.) 

8456. Health Booklets—False Advertising—Norman W. Walker, an 
individual trading as Norwalk Press (formerly as Norwalk Foundry 
& Machine Co.), with his principal place of business located in St. 
George, Utah, engaged in the business of offering for sale and selling 
in commerce, health booklets entitled “Raw Vegetable Juices” and 
“Become Younger,” entered into an agreement that he will cease and 
desist from disseminating or causing to be disseminated any adver- 
tisement for health books which represents directly or by implication: 

(1) That the use of vegetable juices in the manner recommended in 
the book “Raw Vegetable Juices” will have any beneficial effect. upon 
conditions such as high and low blood pressure, cancer, tuberculosis, 
diabetes, hemorrhoids, tumors, boils, pimples, eye and ear troubles, 
gallstones, or any other conditioh which would not be beneficially 
affected by the use of such juices; 

(2) That the book “Becomes Younger” contains any information 
by means of which a reader thereof may avoid the hazards of old age 
with its attendant sickness and disease, loss of memory and eyesight; 
may banish forever the feeling of fatigue; and may remain young and ~ 
full of energy and vitality at any age, free from ailments, sickness 
and fatigue. (1-24664, Apr. 28, 1953.) 

8457. Preparation—Reducing Qualities and Doctor’s Recommendation.— 
Glamour Products Co., a California corporation, with its principal 
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place of business located in Los Angeles, Calif., engaged in the business 
of offering for sale and selling in commerce, a preparation designated 
“Vitrex,” entered into an agreement that it will cease and desist from 
disseminating or causing to be disseminated, any advertisement for 
that preparation which represents directly or by implication: 

(1) That the product possesses weight reducing properties; 

(2) That by using the product or by following the Vitrex plan no 
‘dieting is necessary ; 

(3) That the product will prevent the development of a tired, weak 
or run-down feeling or will prevent fatigue or loss of energy except 
when such conditions result solely from vitamin or mineral 
deficiencies ; 

(4) That specific or predetermined weight reduction will be 
achieved within a prescribed period of time through the use of the 
Vitrex plan or method; 

(5) The product is recommended by doctors or by many doctors. 
(1-24545, May 5, 1953.) 

8458. Leather Goods—Texas Ranger Connection—Tex Tan Of 
Yoakum, a Texas corporation, with its principal place of business 
located in Yoakum, Texas, engaged in the business of offering for 
sale and selling in commerce, leather goods, including belts, boots, 
chap suits and pistol holders, entered into an agreement that in 
‘connection with the offering for sale, sale and distribution of its prod- 
acts it will cease and desist from: 

Using the words “Texas Ranger” as a designation for or in the 
advertising or labeling of its products without clearly revealing that 
the articles so designated, advertised or labeled are not sponsored 
or endorsed by or officially connected with the organization known 
as the Texas Rangers. (1-24647, May 5, 1953.) 

8459. Christmas Tree Icicles—Fire Resistant Qualities—Carnival Toy 
Manufacturing Co.,a New York corporation, with its principal place 
of business located in the Bronx, N. Y., and Robert P. Smolian, an 
officer thereof, engaged in the business of offering for sale and selling 
in commerce, plastic icicle Christmas tree ornaments, entered into 
an agreement that in connection with the offering for sale, sale and 
distribution of plastic icicles, they will cease and desist from: 

Representing that the product is “Fire-Resistant” or that it will not 
readily ignite and burn when brought into contact with fire. (1- 
24736, May 5, 1953.) 

8460. Skin Preparation—Composition and Therapeutic Properties.— 
Rosemarie Lewis, an individual trading as Vogarell Products Co., 
with her principal place of business located in Los Angeles, Calif., 
engaged in the business of offering for sale and selling in commerce, 
a preparation designated “Lanacane,” entered into an agreement that 
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she will cease and desist from disseminating or causing to be dissemi- 
nated, any advertisement for that preparation or any other prepara- 
tion of substantially the same composition or possessing substantially 
the same properties, which represents directly or by implication: 

1. That the product contains a larger number of active ingredients: 
than is actually the fact; 

2. That the Vitamin D, in the product has any therapeutic value in 
the treatment of skin conditions; 

3. That the product is a remedy or cure for, or removes the cause 
of, pimples, acne or itching skin, or has any therapeutic value in the 
treatment of such conditions in excess of giving relief from the 
irritation or itching which sometimes accompanies them; 

4. That the product “speeds healing” ; 

5. That the product relieves itching skin in seconds; 

6. That the product helps clear “other skin troubles.” (1-24580,. 
May 7, 1953.) 

8461. Automobile Springs—Rebuilt as New.—Gabriel Green and Harry 
Schoenfeld, copartners trading as Green Spring Co., Philadelphia, 
Pa., engaged in the business of offering for sale and selling in com- 
merce, rebuilt or reprocessed automobile springs entered into an agree- 
ment that in connection with the distribution of such reprocessed or 
used automobile springs that they will cease and desist from: 

1. Offering for sale, selling or delivering to others for sale to the 
public, any automobile spring which is composed in whole or in part 
of previously used parts unless a disclosure that said automobile 
spring is composed, in whole or in part, as the case may be, of pre- 
viously used parts, is permanently stamped or fixed on each such 
automobile spring in a clear and conspicuous manner and in such 
location as to be clearly legible to the purchaser thereof, and unless 
there is plainly printed or marked on the box, carton, wrapper or 
other container in which said automobile spring is sold or offered for 
sale, a notice that said automobile spring is composed, in whole or in: 
part, as the case may be, of previously used parts; 

2. Representing, by failure to reveal or otherwise, that an automo- 
bile spring composed in whole or in part of previously used parts is: 
composed entirely of new and previously unused parts. (1-24505,. 
May 5, 1953.) 

8462. Medicinal Preparation—Therapeutic Qualities and History —Abe 
Marks, an individual trading as Sumlar Co., with his principal office 
and place of business located in Brooklyn, N. Y., engaged in the busi- 
ness of offering for sale and selling in commerce, a product designated 
“Gallusin,” entered into an agreement that he will cease and desist 
from disseminating or causing to be disseminated, any advertisement 
for that product or any other product of substantially the same compo- 
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sition or possessing substantially the same properties, which represents 
directly or by implication: 

(a) That the product (1) affords relief to gall bladder sufferers 
or (2) curbs or otherwise has a beneficial effect on gall bladder con- 
ditions; 

(b) That the product stimulates the flow of bile; 

(c) That the product relieves colic or stomach misery ; 

(d) That the product (1) is new or amazing or (2) affords remark- 
able results; 

(e) That the product has any beneficial effect except to temporarily 
relieve occasional constipation. (1-22838, May 7, 1953.) 

8463. Cough Drops—Therapeutic Properties and Comparative Merits.— 
Luden’s, Inc., a Pennsylvania corporation, with its principal place of 
business located in Reading, Pa., engaged in the business of offering 
for sale and selling in commerce, a preparation designated “Luden 
Menthol Cough Drops,” entered into an agreement that it will cease 
and desist from disseminating or causing to be disseminated, any 
advertisement for a medicinal preparation now designated “Luden’s 
Menthol Cough Drops,” or any other preparation of substantially the 
same composition or possessing substantially the same properties, 
which represents directly or by implication: 

(1) That the menthol content of its menthol cough drops relieves 
colds, or relieves all symptoms of a cold; 

(2) That its menthol cough drops contain more menthol than other 
cough drops. (1-23948, May 7, 1953.) 

8464. “Heart-Shield Bibles,” etc.—Protective Qualities and Manufac- 
ture—Roy E. Castetter and Robert C. Castetter, copartners trading 
as Know Your Bible Co., with their place of business located in Cin- 
cinnati, Ohio, engaged in the business of offering for sale and selling 
in commerce, books known and called respectively “Heart-Shield New 
Testament” (“Heart-Shield Bible”) and “Heart-Shield Catholic 
Prayer Book,” entered into an agreement that in connection with the 
offering for sale, sale and distribution of religious books now desig- 
nated “Heart-Shield New Testament” (“Heart-Shield Bible”) and 
“Ffeart-Shield Catholic Prayer Book” they and each of them, will 
cease and desist from representing directly or by implication that 
such books: 

(a) Afford effective protection against bullets, shrapnel or pro- 
jectiles ; 

(b) Protect the heart; 

(c) Are capable of deflecting 45 calibre service bullets when such 
bullets are fired at any angle greater than 30 degrees; 

“\(d) Bear engraved inscriptions; or — 
- (e) Have gold-plated covers. (1-24611, May 14, 1953.) 
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8465. Bronzed Baby Shoes—Manufacture—William J. McHan, an in- 
dividual trading as Bronzcraft, with his place of business located in 
Los Angeles, Calif., engaged in the business of offering for sale and 
selling in commerce, baby shoes which he processes by applying there- 
to a bronze-colored finish and by mounting such shoes on ashtrays, 
picture frames, bookends and other articles to which a similar bronze- 
colored finish has been applied, entered into an agreement that in 
connection with the offering for sale, sale and distribution of bronze- 
colored baby shoes, whether mounted as aforesaid or unmounted, he 
will cease and desist from: 

(1) Using the term “bronze,” or any other term of similar import 
or meaning, to describe a baby shoe or any other article which is not 
coated or covered with a substantial thickness of bronze metal; Pro- 
vided, that the term “bronze-colored” may be used to describe an 
article which has been colored or treated to simulate the appearance 
of bronze; 

(2) Using the term “bronze,” or any other term of similar import 
or meaning, as a part of his trade name unless such term is immedi- 
ately accompanied by another word or other words clearly disclosing 
that a substantial part of the baby shoes and other articles processed 
by the aforesaid William J. McHan are merely treated or colored to 
simulate the appearance of bronze and are not coated or covered with 
a substantial thickness of bronze metal. (1-24700, May 19, 1953.) 

8466. Medicinal Preparation—Therapeutic and Protective Qualities and 
Nature.—The Norex Laboratories, Inc., a Delaware corporation, with 
its principal place of business located in New York, N. Y., engaged 
in the business of offering for sale and selling in commerce, a prod- 
uct designated “Amitone,” entered into an agreement that it will 
cease and desist from disseininating or causing to be disseminated, any 
advertisement for that product, which represents directly or by 
implication: 

(a) That. the product (1) protects against the return of gastric 
hyperacidity or (2) has any beneficial effect on gastric hyperacidity 
except to afford temporary relief from the discomforts due to gastric 
hyperacidity ; 

(b) That the product (1) aids digestion or (2) regulates excess 
acids in the stomach ; 

(c) That the product is one of the wonder drugs; 

(d) That the product of itself protects against the return of an 
ulcerous stomach condition ; 

(e) That the product has a beneficial effect on all types of common 
stomach distress. (1-23779, May 21, 1953.) 

8467. Rugs—Composition.—Deltox Rug Co., a Wisconsin corporation, 
with its principal place of business located in Oshkosh, Wis., engaged 
in the business of offering for sale and selling in commerce, rugs, en- 
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tered into an agreement that in connection with the offering for sale, 
sale and distribution of rugs it will cease and desist from: 

(1) Using the term “Woolcraft,” or any other term of similar im- 
port, to designate or describe rugs which are not composed wholly 
of wool; 

(2) Using the term “wool,” or any term or word indicative of wool, 
to designate or describe any product which is not composed wholly 
of wool; provided that in the case of products composed in substan- 
tial part of wool and in part of other fibres or materials such terms 
may be used as descriptive of the wool content if there are used in im- 
mediate connection or conjunction therewith, in letters of at least 
equal size and conspicuousness, words truthfully designating each 
constituent fibre or material in the order of its predominance by 
weight; provided, further, that if any fibre or material so designated 
is not present in a substantial quantity, the percentage thereof shall 
be stated ; 

(8) Labeling, advertising or otherwise offering for sale or selling 
products composed in whole or in part of rayon or of acetate, without 
clearly disclosing such rayon or acetate content; 

(4) Describing, designating or in any way referring to any prod- 
uct or portion of a product which is “reprocessed wool” or “reused 
wool” as “wool”; 

(5) Using the word “wool” to describe, designate or in any way 
refer to any product or portion of a product which is not the fibre 
from the fleece of the sheep or lamb, or hair of the Angora or Cash- 
mere goat, or hair of the camel, alpaca, llama, or vicuna which has 
never been reclaimed from any woven or felted product; provided 
that nothing herein shall prohibit the use of the terms “reprocessed 
wool” or “reused wool” when the products or those portions thereof 
referred to are composed of such fibres. (1-24601, May 26, 1953.) 

8468. Woolen Batting and Wadding—Composition, ete.— Milwaukee 
Allied Mills, Inc., a Wisconsin corporation, with its office and prin- 
cipal place of business located in Milwaukee, Wis., and Mark E. 
Atwood: and William L. Armstrong, officers thereof, are engaged in 
the offering for sale, sale and distribution in commerce of woolen 
batting and wadding. 

Said woolen batting and wadding were wool products, as the term 
“wool product” is defined in the Wool Products Labeling Act of 1939, 
being composed in whole or in part of wool, reprocessed wool or reused 
wool, as those terms are defined in the said Wool Products Labeling 
Act of 1939, and were subject to the provisions of said act and the 
rules and regulations promulgated thereunder. 

‘Milwaukee Allied Mills, Inc., Mark E, Atwood and William L. 


Armstrong entered into an agreement that in connection with the 
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offering for sale, sale, transportation, delivery for transportation or 
distribution of woolen batting, wadding, or any other wool products 
within the meaning of said Act, they and each of them will cease 
and desist from misbranding such products by: 

(1) Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the constit- 
uent fibers therein ; 

(2) Failing to securely affix to or place on each such product a 
stamp, tag, label, or other means of identification showing in a clear 
and conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 percentum of said total 
fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight is 5 per- 
centum or more, and (5) the aggregate of all other fibers. 

(b) The maximum percentage of the total weight of such wool 
product of any known nonfibrous loading, filling, of adulterating 
matter. 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution, or delivering for shipment 
thereof in commerce, as “commerce” is defined in the Wool Products 
Labeling Act of 1939. (1-24683, May 26, 1953.) 

8469. Binoculars—Manufacture and Foreign Origin—Morris Segal, 
Jacob Segal, and Bessie Segal, copartners trading under the name 
Enterprise Distributing Co., with their place of business in Cincinnati, 
Ohio, engaged in conducting a mail order business through which 
they offer for sale and sell in commerce, binoculars, entered into an 
agreement that in connection with the offering for sale, sale and dis- 
tribution of binoculars, they and each of them will cease and desist: 

(1) From representing directly or by implication that all lenses in 
such products are coated when some lenses are not coated. 

And further, with respect to binoculars imported from Japan or 
any other foreign country and sold by mail, they and each of them 
will forthwith cease and desist: 

(2) From failing to disclose clearly in all advertising the country 
of origin of such products. (1-24691, June 2, 1953.) 

8470. Skin Preparation—Therapeutic Properties—Thyoquent Labora- 
tories is a division of Clark-Cleveland, Inc. Clark-Cleveland, Inc., 
a New York corporation, with its principal place of business located — 
in Binghamton, N. Y., engaged in the business of offering for sale and 
selling in commerce, a preparation designated “Thyoquent,” entered 
into an agreement that it will cease and desist from disseminating or 
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causing to be disseminated, any advertisement for a medicinal prepa- 
ration now designated “Thyoquent,” or any other preparation of sub- 
stantially the same composition or possessing substantially the same 
properties, whether sold under that name or any other name, which 
represents directly or by implication: 

(1) That the preparation cures pimples or acne; 

(2) That the preparation penetrates the surface of the skin. 
- (1-24653, June 2, 1953.) 

8471. Shoes—Orthopedic Properties, Salesmen’s Qualifications, Tests, 
Guarantees, Manufacture, etc—Mason Shoe Manufacturing Corp., a 
Wisconsin corporation, with its principal office and place of business 
located at Chippewa Falls, Wis., engaged in the business of offering 
for sale and selling in commerce, shoes designated “Mason Shoes,” 
“Foot Preserver Shoes,” “Velvet-eez Shoes” and “Handcraft Shoes,” 
entered into an agreement that in connection with the offering for 
sale, sale and distribution of the shoes, it will cease and desist from 

representing directly or by implication: 

(a) That Foot Preserver Shoes’(1) are health shoes (2) aid in 
keeping the feet healthy or normal (3) possess an orthopedic heel 
or an orthopedic type heel (4) furnish support to all arches of the 
foot (5) brace or comfortably rest the inner arch or (6) hold weak 
feet in proper walking position; 

(b) That Velvet-eez Shoes (1) relieve sore, tired, aching or burning 
feet except where those conditions may be relieved by the wearing of 
a shoe with a soft insole (2) constitute a remedy for foot fatigue (3) 

_have a beneficial effect on swollen feet or excessive perspiration (4) 
assure comfortable support to the arches (5) distribute body weight 
evenly over the soles of the feet or equally over the length of the 
shoes (6) restore proper body balance or (7) insure no tightness or 
strain on a bunion; 

(c) That Foot Preserver Shoes or Velvet-eez Shoes (1) provide foot 
health or assure foot comfort (2) cause the wearer to walk with toes 
straight ahead (3) correct poor posture or promote good posture (4) 
correct or prevent foot trouble, foot misery, metatarsal trouble, fallen 
metatarsal arches, leg pains, backache, headache, swollen ankles, ach- 
ing ankles or feet out of line with the body; 

_(d) That its salesmen (1) are foot correctionists or (2) are qualified 

to diagnose foot conditions or to prescribe shoes therefor 3 

(e) That Velvet-eez Shoes or other shoes (1) have been tested or 
approved by any organization or are guaranteed thereby, or anyone, 
when such is not a fact or (2) are unqualifiedly guaranteed by any 
organization or anyone when such is not a fact; 

(f) That any shoe is (1) made entirely by hand when such is not a 
fact or (2) sewn entirely by hand when such is not a fact; 
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(g) That the leather of shoes is imported from Great Britain or, 
other country when such is not a fact; 

(h) That shoes or other articles are manufactured by it when such 
is not a fact. (1-23398, June 2, 1953.) 

8472. Drug Product—Therapeutic Properties and Composition.— Anahist 
Co., Inc., a New York corporation, with its principal office and place 
of business located at Yonkers, N. Y., engaged in the business of offer- 
ing for sale and selling in commerce, a drug product designated 
“Hist-O-Plus,” entered into an agreement that it will cease and desist 
from disseminating or causing to be disseminated, any advertisement 
for that product or any other product of substantially the same com* 
position or possessing substantially the same properties, which rep- 
resents : 

(a) That the product (1) does not contain any ingredient which 
is contained therein or (2) does not contain ingredients contained in 
other products when it contains them; 

(b) That the product has any beneficial effect on colds except to 
afford relief from the symptoms of colds; 

(c) That the product relieves neuralgic pain or menstrual pain 
except when such pains are mild. (1-24475, June 11, 1953.) 

8473. Arch Support—Therapeutic Properties—Paul C. Scott, an in- 
dividual, trading as Scott Foot Appliance Co., with his principal 
place of business located in Omaha, Nebr., engaged in offering for sale 
and selling in commerce, devices designated “Scott’s Triple Feature 
Health Arch” and “Scott’s Metatarsal Insole,” entered into an agree- 
ment that he will cease and desist from disseminating or causing to be 
disseminated, any advertisement for those devices or any other devices 
of substantially the same design or construction, which represents 
directly or by implication: 

Scott’s Triple Feature Health Arch— 

(1) That the use of the device is a scientific method of treating 
foot disorders ; 

(2) By the use of designations “custom made” or “custom built” 
or by any other means, that the devices are made to order; 

(3) By the use of the name “Health Arch” or by any other means, 
that the device gives health to the user or preserves health, prevents 
or corrects abnormalities of the feet, keeps the feet healthy, prevents 
the development of abnormalities or deformities or corrects disorders 
of the feet; ' 

(4) That the device prevents foot pains or corrects or cures the cause 
of foot pains; 

(5) That the device lifts weakened, sagging bone joints to normal 
position ; 

(6)'That the device holds the bones of the feet in proper alignment; 
Scott’s Metatarsal Insole— 
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(7) That the device prevents or ends back or leg pains or corrects 
or cures the cause of such pains; 

(8) That the device corrects foot ailments; 

(9) That the device lifts or holds the metatarsal arch in its normal. 
position ; 

General 

(10) That the devices improve posture or tend to restore proper 
- posture. (1-24465, June 11, 1953.) 

8474. Bronzed Baby Slicesatormmcesiont Durability, Special Prices, etc.— 
De Son Bronzed Baby Shoe Co., a California corporation, with its 
office and principal place of business located in Montebello, Calif., also. 
doing business under the trade name of Royal Bronze Co., and Spiro. 
J. Dossounis and Lillian J. Dossounis, copartners trading as De Son 
Industries, engaged in the business of offering for sale and selling 
in commerce, baby shoes to which they have applied a bronze colored: 
finish, such shoes being unmounted or mounted on ashtrays, bookends: 
vr picture frames, entered into an agreement that in connection with 
the offering for sale, sale and distribution of bronze colored baby 
shoes, whether mounted or unmounted, or of any other products proc- 
essed as aforesaid, they, and each of them, will cease and desist from :. 

1. Using the term “bronze” or “bronzed,” or any simulation there- 
of, as a part of their corporate or trade name, or otherwise represent- 
ing in any manner, directly or by implication, that baby shoes or other 
articles processed by the aforesaid corporation or individuals are 
normally coated or covered with a substantial thickness. of bronze or 
other metal: Provided, That the term “bronze colored” may be used 
to describe articles which are colored or treated to simulate the ap-- 
pearance of bronze; 

2. Using the term “gold” to describe lettering which is not coated! 
with a substantial thickness of gold: Provided, That the term “gold 
colored” may be used to describe lettering schechi is colored or treated. 
to simulate the appearance of gold; 

3. Representing directly or by implication that the cost of the 
postage covering the shipment of the aforesaid products to individual 
customers amounts to only a few cents or that such cost is other than: 
that which has been established as a matter of fact; 

4. Representing directly or by implication that the shoes, processed: 
as aforesaid, have been “permanized” or will last indefinitely ;. 

5. Representing, through use of purported credit certificates or 
otherwise, that a price is a special or reduced price, or for a limited 
time only, when such price is, in fact, the regular and customary price 
or that the regular or customary price is in excess of. the price at 
which the articles are usually and normally sold. (1-24697, June 238, 


1953.) 
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8475. Hair and Scalp Preparations—Therapeutic and Protective Quali- 
ties.—Rayette, Inc., a Minnesota corporation, with its principal office 
and place of business located in St. Paul, Minn., engaged in the busi- 
ness of offering for sale and selling in commerce, products designated 
“Rayette GDT Dandruff Lotion,” “Rayette GDT Dandruff Lotion 
with Creme Oil,” “Rayette GDT Hair Conditioner” and “Rayette 
GDT Shampoo,” entered into an agreement that it will cease and 
desist from disseminating or causing to be disseminated, any advertise- 
ment for those products or any other products of substantially the 
same compositions or possessing substantially the same properties, 
whether sold under those names or any other names, which represents 
directly or by implication : 

a. That Rayette GDT Dandruff Lotion or Rayette Dandruff Lotion 
with Creme Oil causes the hair or scalp to be free of dandruff or dan- 
druff scales or flakes; provided, however, that this shall not be con- 
strued as an agreement not to represent that use of said products 
relieves the scalp and hair of dandruff scales and flakes; 

b. That Rayette GDT Dandruff Lotion or Rayette GDT Dandruff 
Lotion with Creme Oil is effective in preventing conditions which , 
cause itchy scalp or has any effect on itching scalp except to afford 
relief from such itching when due to dandruff or minor scalp irrita- 
tions; 

c. That Rayette GDT Dandruff Lotion or Rayette GDT Dandruff 
Lotion With Creme Oil leaves the hair or scalp free from bacteria or 
insures the health of the hair or scalp ; 

d. That the combined use of Rayette GDT Dandruff Lotion, Rayette 
GDT Dandruff Lotion With Creme Oil, Rayette GDT Hair Condi- 
tioner and Rayette GDT Shampoo corrects dry hair or dandruff; 
provided, however, that this shall not be construed as an agreement 
not to represent that their combined relieves dry hair or dandruff; 

e. That Rayette GDT Hair Conditioner (1) corrects excessive oily 
scalp, dandruff scales, over-waved hair, over-bleached hair or harsh 
dyed hair or (2) leaves the hair or scalp healthy ; 

f. That Rayette GDT Hair Conditioner corrects dry or itchy scalp, 
porous dry hair or dry or brittle hair ends; provided, however, that 
this shall not be construed as an agreement not to represent that the 
product relieves those conditions; 

g. That Rayette GDT Hair Conditioner (1) contains nature’s re- 
storative oil or (2) restores the natural oil to the hair; provided, how- 
ever, that this shall not be construed as an agreement not to represent, 
So iat as such is a fact, that the product supplies Wa ity a natural 
oil, to the hair. (124538, June 24, 1953.) 

847 6. Insecticides—Safety and Effectiveness—Mill Creek Products 
Co., Inc., a New York corporation, with its office and principal place 
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of business located in New York, N. Y., engaged in the business of 
offering for sale and selling in commerce insecticides designated 
“MCP Insecticide ‘B’” and “MCP Insecticide Water Base Spray” 
_ formerly labeled “MCP Insecticide ‘R’,” entered into an agreement 
that it will cease and desist from disseminating or causing to be dis- 
- seminated any advertisement for those preparations or any other prep- 
arations of substantially the same composition or possessing substan- 
tially the same properties, which represents directly or by 
implication : 

1. That the products will not taint or contaminate food, unless it is 
stated in immediate connection therewith that the products must be 
used in accordance with directions; 

2. That MCP Insecticide Water Base Spray is effective for 21 days, 
or any other period of time not in accord with the facts. (1-22973, 
June 23, 1953.) 

8477. Livestock Medicine—Therapeutic Qualities, Nature, Ailments, 
Guarantees; Business as “Exchange.”—Dick D. Simpson, an individual 
trading as United Farmers Exchange and Chexit Sales Co., with his 
principal place of business located in Council Bluffs, Iowa, engaged 
in the business of offering for sale and selling in commerce a, live- 
stock medicine designated “Chexit,” entered into an agreement that 
he will cease and desist from disseminating or causing to be dissem- 
inated any advertisement for that product or any other product of 
substantially the same composition or possessing substantially the 
same properties which represents directly or by implication : 

1. That the product 

(a) is an effective treatment for, or has any beneficial effect on, 

diarrhea or scours in livestock; 

(b) is a demulcent or tonic. 

2. By use of the words or phrases “anti-acid,” “to neutralize stom- 
ach acidity,” or otherwise, that the animals for which this product is 
offered are subject to hyperacidity which condition would be relieved 
by use of such product. 

3. That the product is “guaranteed” unless the nature and extent 
of the guarantee and manner in which the guarantor will perform 
thereunder are clearly and conspicuously disclosed. 

4. By use of the term “United Farmers Exchange,” or in any other 
manner, that the business is other than an individual proprietorship 
conducted for profit. (1-24551, June 23, 1953.) 

8478. Rust Preventive Paint—Effectiveness and Durability—Speco, 
Inc., a corporation, with its principal place of business located in 
Cleveland, Ohio, and Jules O. Vinney and Ruth Vinney, officers there- 
of, engaged in the business of offering for sale and selling in commerce, 
a rust preventive paint designated “Rustrem,” entered into an agree- 
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ment that in connection with the offering for sale, sale and distribution 
of a rust preventive paint now designated “Rustrem,” or any other 
paint of substantially the same composition or possessing substan- 
tially the same properties, they, and each of them, will cease and desist 
from representing: 

1. That no brushing or other surface preparation is required prior 
to the application of Rustrem ; 

2. That Rustrem affords positive, complete or permanent protection 
against rust; 

3. That Rustrem is not affected or impaired by moisture or fumes 
or by caustics at less than full strength, or that said product remains 
permanently effective in the presence of ordinary industrial chemicals 
OF Qases ; 

4. That Rustrem is an effective rust preventive when applied to 
marine equipment exposed to salt water or salt-laden air. (1-24762, 
June 24, 1953.) . 

8479. Supporting Belt—Manufacture and Effectiveness.—Ronnie Sales, 
inc., a New York corporation, with its principal office and place of 
business located at New York, N. Y., engaged in the business of offer- 
ing for sale and selling in commerce, a product designated “Chevalier 
Health Supporter Belt” and “Bodyguard Health Supporter Belt,” 
entered into an agreement that it will cease and desist from disseminat- 
ing or causing to be disseminated, any advertisement for that product 
which: 

(a) Represents that the product is a two way stretch product; 

(b) Represents that the product is effective in controlling posture 
or that it has any beneficial effect on posture except to improve the 
posture while being worn; 

(c) Contains depictions exaggerating the amount of change in 
appearance of persons wearing the product, (1-24765, June 30, 1953.) 


~ DECISIONS OF THE COURTS 


CONSUMER SALES CORP. v. FEDERAL TRADE 
COMMISSION* 


No. 175, Docket 22123—F. T. C. Docket 5680 
(Court of Appeals, Second Circuit. July 15, 1952) 


CErAsE AND Desist OrpERS—AIDING AND ABETTING UNFAIR OR UNLAWFUL ACT OR 
“* PRACTICE—SALESMEN’S MISREPRESENTATIONS 
Finding that petitioners actively encouraged and participated in making 
alleged false representations of salesmen of their products by allegedly 
offering a reduced price if purchasers would collect and send in soap box 
tops of other manufacturers was supported by evidence justifying a cease 
and desist order. 
EvipENcE—ADEQUACY—DeE MINIMUS CONCEPT—IF TESTIMONY OF FEW, OTHERWISE 
' SUPPORTED 
Finding of Federal Trade Commission that a substantial portion of 
-.public was induced to purchase petitioners’ merchandise because of their 
salesmen’s false representations justifying a cease and desist order was 
not unsupported because only 14 housewives testified before the Commis- 
sion, although thousands of sales were made, where evidence indicated 
that the 14 witnesses were but a few of the many deceived. 


CEASE AND Desist OrDERS—DISCONTINUANCE OF PRACTICE PRECEDING—IF 
ABANDONMENT NOT PROVED 
That practice of solicitation of soap box tops allegedly used in order 
to sell petitioners’ merchandise based on false representations was discon- 
_ tinued prior to issuance of complaint by the Trade Commission would not 
_ preclude a cease and desist order on the ground that it was not in the 
public interest, where there was no proof of abandonment. 


CEASE: AND Desist OrpERS—DISCONTINUANCE OF PRactTicrE PREcEDING—IF ORDER 
Necessary To PREVENT RESUMPTION 
Even if illegal practices have been discontinued, such does not deprive 
Federal Trade Commission of power to enter such order as it determines 
necessary to prevent their revival, absent a showing of abuse of discretion. 


CEASE AND DESIST ORDERS—PARTIES—WHEN CORPORATION RESPONDENT—Ir INDI- 
VIDUALS INCLUDED ALSO 
...' Individual petitioners were properly included in cease and desist order 
of the Federal Trade Commission with respect to alleged illegal practices 
in sale of petitioners’ products where they organized corporate petitioner 
and were its officers and guided it in matters of policy. 


+Reported in 198 F. (2d) 404. For case before Commission see 47 F. T. C. 1429. 
1651 


1652 FEDERAL TRADE COMMISSION DECISIONS 


CEASE AND Desist ORDERS—PARTIES—WHEN CORPORATION ResPpONDENT—1IF Inpr- ; 
VIDUALS INCLUDED ALSO—IF INDIVIDUAL, THERETOFORE OFFICER, DIRECTOR AND | 
STOCKHOLDER, TERMINATED STATUS AS OFFICER, ETC., PRECEDING 


That individual petitioner resigned as an officer and director of corpora- : 
tion and disposed of his stock before a cease and desist order was entered | 
by the Trade Commission with respect to alleged illegal practices, did not ; 
make erroneous his inclusion in the order, where he was included because : 
he himself had participated in the alleged deceptive practices. 


CrAsE AND Desist OrpERS—ScopE—WHETHER UNDULY BRroAD—iIFr SIMILAR, AS | 
WELL As SPECIFIC, CHALLENGED ConpucT AND MreruHops INCLUDED IN 


An order of the Federal Trade Commission ordering petitioners to cease : 
and desist from certain deceptive practices in the sale of their products | 
was not improper on the ground that it employed unduly broad and indefinite : 
language, proscribing conduct other than that forming a basis of the com- : 
plaint, where a large part of the language objected to properly sought to: 
prevent the petitioners from continuing their illegal sale methods in a slightly 
different manner. 


CEASE AND Dxrsist OrDERS—ScoPpE—WHETHER UNDULY BRroAD—MISREPRESENT&- - 
TION—Ir OrpreR Nor LIMITED TO PARTICULAR SCHEME USED IN PaAsT 


The Federal Trade Commission’s power in entering a cease and desist : 
order against deceptive practices in the sales of products is not limited to: 
proscribing only the particular scheme used in the past, but it may also. 
prohibit variations on the basic scheme. 


CEASE AND DrEsIST ORDERS—ScopE—WHETHER UNDULY BROAD—MISREPRESENTA- - 
TION—PARTIES AND PRODUCTS 


Where petitioners allegedly engaged in deceptive practices in selling their ' 
products, cease and desist order properly prevented them from using an- 
other legal entity to accomplish their purpose and properly prohibited them . 
from selling different merchandise while using the same deceptive approach. . 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST ORDERS—MISREPRE- - 
SENTATION—MODIFICATION 


The power of the Court of Appeals to modify a cease and desist order of ' 
the Federal Trade Commission with respect to deceptive practices in the: 
sale of products once an illegal trade practice has been found, is severely 
circumscribed. 


CEASE AND DESIST ORDERS—SCOPE—WHETHER UNDULY BROAD—MISREPRESENTA- » 
TION—PRICE AND VALUE—IF “SPECIAL Price” Not MENTIONED IN COMPLAINT 

Cease and desist order of the Federal Trade Commission ordering cessa-. 

tion of deceptive practices in sale of petitioners’ products was not objec- 

tionable because the words “special price” were not mentioned in the com-. 

plaint, which alleged that petitioners were offering their wares at what was. 

allegedly said to be less than their real sale value when such was not the fact. 


CHASE AND Drsist OrDERS—ScoPpE—WHETHER UNDULY BROAD—-MISREPRESENT4- | 
TIoN—Ir ‘UN LESS SucH Is THE Facr” Not INCLUDED 


Cease and desist order of the Federal Trade Commission with respect to 
alleged deceptive practices in the sale of petitioners’ products was not in-| 
complete because of the absence of the words ‘unless such is a fact” under | 
the evidence. 
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‘CEASE AND DESIST OrDERS—ScopE—WHETHER UNDULY BroAD—MISREPRESENTA- 
TION—RELIEF AND MODIFICATION 


Where Federal Trade Commission entered a cease and desist order against 
petitioners in connection with deceptive practices in sale of their products, 
petitioners could apply to the Commission for a modification of the order if 
and when they decided to do so. 


CEASE AND Desist OrpERS—ScopE—WHETHER UNDULY BROAD—MISREPRESENTA- 
TION—RELIEF AND MopiFricaTION—IF IN FurTuRE, REPRESENTATIONS Micut BE 
TRUTHFULLY MADE 


A cease and desist order of the Federal Trade Commission forbidding the 
making of representations in the sale of petitioners’ products which are 
deceptive, need not be qualified by a provision permitting them if, in the 
future, they can truthfully be made. 


(The syllabus, with substituted captions, is taken from 198 F. (2d) 404) 


On petition to review order of Commission, petition dismissed and 
- order enforced. 


Mr. Murray M. Segal, of New York City, for petitioners. 

Mr. W. T. Kelley, General Counsel, Mr. James W. Cassedy, Asst. 
General Counsel, and Mr. James E. Corkey, Sp. Atty., of Washington, 
D. C., for respondent. 

Before Swan, Chief Judge, and Cuass and Frank, Cirewt Judges. 


Swan, Chief Judge: 

The proceedings culminating in the order of which the petitioners 
seek review were [406] commenced on July 18, 1949 by the issuance 
of a complaint by the Federal Trade Commission alleging the com- 
mission by Consumer Sales Corporation and Julius J. Blumenfeld 
and Myron J. Colin individually and as officers of said Corporation 
of unfair and deceptive acts and practices in commerce in violation 
of section 5 of the Federal Trade Commission Act, 15 U. S. C. A. 
§45(a). Testimony and other evidence was taken before a trial 
examiner, and, on final hearing, the Commission made its findings of 
facts and concluded that the acts and practices so found were in- 
jurious to the public and violative of the Act. The material parts of 
the Commission’s order, issued June 27, 1951, are set forth in the 


margin." 


1“Tt ig ordered that the respondent, Consumer Sales Corporation, a corporation, and its 
officers, agents, representatives, and employees, and the individual respondents, Julius J. 
Blumenfeld and Myron J. Colin, and their respective agents, representatives, and employ- 
ees, directly or through any corporate or other device, in connection with the offering for 
sale, sale or distribution of aluminum cookware, dinnerware, silverware, or other merchan- 
dise, in commerce, as ‘commerce’ is defined in the Federal Trade Commissicn Act, do forth- 
with cease and desist from representing, directly or by implication: 

(1) That the respondents or any of them are connected with or represent in any manner 
any soap manufacturer or any other company or organization unless such is the fact. 
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The facts as reflected in the findings may be summarized as fol-- 
lows: Consumer Sales Corporation was engaged in the sale of alumi-- 
num cookware, dinnerware, silver plate and glassware through the: 
medium of door-to-door salesmen. Certain of these salesmen have: 
falsely represented to prospective customers that they were making: 
a survey for prominent soap manufacturers who desired to obtain: 
from housewives soap box tops, and if the prospective customer’ 
would collect and send to the corporate petitioner a certain number: 
of box tops from said soap manufacturers’ products, they were: 
authorized to offer petitioners’ merchandise at a special low price: 
which was twenty to fifty dollars less than the regular price.. 
In fact, the prices represented as constituting a special offer were: 
the same as those at which the merchandise was customarily and| 
regularly sold by the corporate petitioner. The Corpermas fur-. 
nished such salesmen order blanks entitled “Special Offer,” and a cer-. 
tificate of authority to solicit and accept orders and collect deposits. 
Upon delivery of the merchandise to a purchaser the petitioners’ 
truck-driver obtained the purchaser’s signature to a note for ‘the 
balance due and left with the purchaser an addressed envelope, in 
which the soap box tops were to be mailed to the corporate petitioner. 
The individual petitioners were respectively president and secretary- 
treasurer of the Corporation and owned all its stock.? They directed 
its activities and formulated and controlled its policies. 

The petitioners contend that they cannot be held responsible for 
misrepresentations by the salesmen, who were independent contrac- 
tors; that the Commission’s order is not in the public interest; that 
the individual petitioners, and particularly Blumenfeld, should not 
have been included in it; and that in any event it is too broad. These 
points will be eee seriatim. d 

The petitioners argue that they had no knowledge of the Sie S 
false state-[407Jments and neither authorized nor participated in 
their making. The Commission, however, found that “by furnishing 
the salesmen with order forms falsely representing that they were 
making a special offer, by permitting the salesmen to request pur- 


(2) That the respondents or any of them are making or conducting a survey. 

(3) That the purchasers of the said merchandise are being given a reduced price for such 
merchandise or any other valuable consideration as a premium or reward for their collec- 
tion of box tops, cooperation in furnishing information or participation in any other similar 
project or activity. 

(4) That said merchandise is being sold at a special price when the price at which it is 
sold is the usual and customary price at which respondents sell such merchandise in the 
ordinary course of their business.” 

The order uses no italics. Italics have been added to indicate the terms of which the 
petitioners complain, as discussed in the final point of the opinion. 

* Petitioner Blumenfeld resigned his office and disposed of his stock on March 21, 1950. 
This was eight months after the complaint was filed and about one month after hearings 
before the trial examiner were closed. 
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chasers to collect box tops and by furnishing self-addressed envelopes 
for the handling of the box tops, respondents actively encouraged and 
_ participated in making the said false representations.” The peti- 

_tioners’ argument that having box tops sent to them was merely an 
innocuous scheme to preserve contact with a customer in order to be 
able to approach him again in the hope of making another sale is 
wholly unconvincing. Obviously the petitioners intended the sales- 
men to give some reason for asking the purchaser to collect soap box 
tops, and it would necessarily have to be a fictitious reason. The 
Commission found that “The evidence shows that the above-described 
Sales approach was the usual and typical sales method, of salesmen 
selling respondents’ products.” It is also obvious that the petitioners 
Inew that the “Special Offer” order blanks supplied to the salesmen 
would deceive customers since the prices stated thereon were the cus- 
tomary and regular prices for the merchandise offered. Since the 
finding that the petitioners “actively encouraged and participated in 
making” the false representations is amply supported by the evidence, 
it.is unnecessary to consider whether or not the salesmen’s relation to 
the petitioners was that of independent contractors® __ 

The contention is made that there is no evidence to support the Com- 
mission’s finding that a substantial portion of the public was induced 
to purchase petitioners’ merchandise on the strength of these false 
representations, and therefore the Commission’s action was not in the 
public interest. The argument is based on the de minumus concept: 
only fourteen housewives testified before the Commission although 
thousands of sales were made. We are not persuaded by this reason- 
ing, however. There is no indication that these were the only house- 
wives to whom false representations were made. On the contrary, the 
evidence shows that all salesmen carried order blanks marked “Special 
Offer,” and the brown envelopes were distributed to all buyers indicat- 
ing that these fourteen witnesses were but a few of the many deceived.* 
Substantial amounts of merchandise having been sold by false and 
misleading representations, the interest of the public in the proceeding 
was well established.> It is also said that the practice of solicitation of 
soap box tops was discontinued prior to the issuance of the complaint, 
therefore the order was not in the public interest. Aside from one 


3 Parke, Austin & Lipscomb, Inc. v. Federal Trade Com., 2 Cir., 142 F. (2d) 437, 440 [38: 
FB. T. C. 881; 4 8S. & D. 168]. 

4 See Steelco Stainless Steel, Inc. v. Federal Trade Commission, 7 Cir., 187 F. (2d) 693,. 
696 [47 F. T. C. 1809]. 

5 See, e. g., Federal Trade Commission v. Winsted Hosiery Co., 258 U. 8. 483, 4938 [4 
FP, T. C. 610; 18S. & D. 198] ; Parke, Austin & Lipscomb, Inc. v. Federal Trade Commission, 
2 Cir., 142 F. (2d) 487, 441 [38 F. T. C. 881; 4 8S. & D. 168] ; International Art Co. v. 
Federal Trade Commission, 7 Cir., 109 F. 2d 393, 397 [30 F. T. C. 1635; 3 S. & D. 188]. 
cert. den. 310 U. S. 682. 
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statement in the answer, however, there is no proof of abandonment 
and certain statements at the hearing point to an opposite conclusion. 
But even if the practice had been discontinued, that did not deprive 
the Commission of power to enter such order as it determined necessary 
to prevent their revival, absent a showing of abuse of discretion.* No 
abuse can be shown here. The soap box top approach was but a part 
of the whole scheme to delude purchasers into believing they were 
obtaining something for less than its real value, and there is no indica- 
tion that petitioners have abandoned their misleading offer to sell 
goods at a special low price. 

Little need be said in answer to the contention that the individual 
petitioners should not have been included in the order. They had 
organized the corporate petitioner approximately two years before 
this proceeding was commenced. They were its officers, they owned 
all its capi-[408]tal stock and they and their wives constituted its 
board of directors. It was admitted in the answer to the complaint, 
as well as in their testimony, that they directed and guided the 
corporation in matters of policy. Under these circumstances they 
cannot escape individual responsibility on the “flimsy pretext” that 
they were acting on behalf of the corporation and not as individuals.’ 
The fact that Blumenfeld resigned as an officer and director and dis- 
posed of his stock before the order was entered does not make erron- 
eous his inclusion in it. He was included not because he was still 
an officer or stockholder of the offending corporation but because he 
himself had participated in the use of unfair and deceptive acts or 
practices in commerce. Consumer Sales Corporation is not the only 
vehicle through which such acts may be accomplished in the future. 
We think the Commission was warranted in not dismissing the com- 
plaint against him. 

Lastly petitioners argue that the order employs unduly broad and 
indefinite language which proscribes conduct other than that which 
forms the basis of the complaint. The order with the alleged objec- 
tionable portions in italics, is printed in the margin. It will be 
noted that in large part the language objected to seeks to prevent peti- 
tioners from continuing their illegal sales methods in a slightly dif- 
ferent manner. So much of the order as seeks to accomplish this end 
is proper. ‘The Commission’s power is not limited to proscribing 

6 Hillman Periodicals, Inc. v. Federal Trade Commission, 2 Cir., 174 F. (2d) 122 [45 
F. T. C. 1108]. 

™Steelco Stainless Steel, Inc. v. Federal Trade Commission, 7 Cir., 187 F. (2d) 698, 697 © 
(47 F. T. C. 1809], Cf. Federal Trade Commission v. Standard Hducation Society; 302 U. S. 
112, 119-120 [25 FB, T. C. 1715; 2 S. & D. 429], Sebrone Oo. v. Federal Trade Commission, 


@ Cir., 185 F. (2d) 676, 678 [36 F. T. C. 1142, 3 S. & D. 570). 
8 See note 1, supra. 
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only the particular scheme used in the past. It may also prohibit 
variations on the basic theme.? Thus it was proper to prevent peti- 
tioners from using another legal entity to accomplish their illegal 
purpose, to prohibit them from selling different merchandise while 
using the same approach, and to enjoin representations that they were 
connected with large manufacturers who did not make soap or that 
the buyer was receiving a valuable consideration other than a reduced 
price for participating in a similar project or activity. Our power 
to modify an order such as this, once an illegal trade practice has been 
found, is severely circumscribed, but even if it were not we could 
find nothing improper about the Commission’s efforts to prevent this 
scheme from reappearing in a slightly altered garb. Petitioners also 
cbject to paragraph (4), asserting that the words “special price” were 
not mentioned in the complaint. There is no merit in the argument; 
the complaint adequately alleged petitioners were offering their wares 
at what was said to be less than their real value when such was not. 
the fact. Nor do we think the words “unless such is the fact” should 
be added to paragraph (2). Petitioners are engaged in the business 
of selling, not conducting surveys, and there is no evidence that they 
have ever conducted a legitimate survey in the past or intend to in 
the future. If and when they decide to do so, either through their 
own organization or in conjunction with another company or organ- 
ization as is permitted in paragraph (1), they may apply to the Com- 
mission for a modification of the order.*_An order forbidding the 
making of representations which are deceptive need not be qualified 
by a provision [409] permitting them if in the future they can be 
truthfully made.” 

The petition to review is dismissed and an order of enforcement may 
be entered. 


9Nn. L. R. B. v. Express Publishing Co., 312 U. S. 426, 436-437; Local 167 v United 
States, 291 U. S. 293, 299; Hershey Chocolate Co. v. Federal Trade Commission, 3 Cir., 
121 F. (2d) 968, 971-972 [33 F. T. C. 1798; 3 S. & D. 392], ©. B. Miller Co. v. Federal 
Trade Commission, 6 Cir, 142 F. (2d) 511, 520 [88 PF. T. C. 868: 4S. & D. 151]. 

10 Herzfeld vy. Federal Trade Commission, 2 Cir., 140 F. (2d) 207, 209 [38 F. T. C. 833; 
48. & D. 109] ; Hillman Periodicals, Inc. v. Federal Trade Commission, 2 Cir., 174 F. (2d) 
122, 123 [45 F..T. C. 1103] ; Gold-Tone Studios, Inc. v. Federal Trade Commission, 2 Cir., 
183 F, (2d) 257, 259 [47 F. T. C. 1745] ; Independent Directory Oorp. v. Federal Trade 
Commission, 2 Cir., 188 F. (2d) 468, 470 [47 F. T. C. 1821]. 

uP, Lorillard Co. v. Federal Trade Commission, 4 Cir., 186 F. (2d) 52, 59 [47 BF. T. c 
1755]. 

12 Macher Y. Federal Trade Commission, 2 Cir., 126 F. (2d) 420 [34 F. T. C. 1835; 3 
S. & D. 467]; Century Metalcraft Corp. v. Federal Trade Commission, 7 Cir., 112 F. (2d): 
443, 446-447 [30 F. T. C. 1676; 3 S. & D. 224]; Lane v.. Federal Trade Commission, 9 Cir.,. 
130 F. (2d) 48, 52 [85 F. T. C. 949; 3S. & D. 501]. 


1658 FEDERAL TRADE COMMISSION DECISIONS 


CONSOLIDATED MFG. CO. ET AL. v. FEDERAL TRADE 
COMMISSION * . 


CONTAINER MFG. CO. ET AL. v. FEDERAL TRADE 
COMMISSION 


SUPERIOR PRODUCTS ET AL. v. FEDERAL TRADE 
COMMISSION 


Nos, 6428-6430—F. T. C. Dockets 5557, 5560, 5561 
(Court of Appeals, Fourth Circuit. Oct. 11, 1952) 


METHOps, ACTS AND PRACTICES—AIDING AND ABETTING UNFAIR OR UNLAWFUL AcT 
OR PRACTICE—LOTTERY MERCHANDISING DEVICES 


The Federal Trade Commission has power to eradicate merchandising by 
‘gambling in interstate commerce and to prohibit distribution in such com- 
merce of devices intended to aid and encourage such merchandising. 


CEASE AND DESIST ORDERS—METHOpS, ACTS AND PRACTICES—AIDING AND ABETTING 
UNFAIR OR UNLAWFUL ACT OR PRACTICE—LOTTERY MERCHANDISING DEVICES— 
SELLERS OF 

Punch board sellers were subject to Federal Trade Commission’s cease and 
desist order, notwithstanding fact that merchandise which was sold or 
distributed as result of operation of boards was not sold by them. 


CEASE AND DESIST ORDERS—SCOPE—W HETHER TOO BROAD—AIDING AND ABETTING 
UNFAIR OR UNLAWFUL ACT OR PRACTICE—LOTTERY MERCHANDISING DEVICES 

Federal Trade Commission’s order, directing manufacturer to cease and 
desist from selling or distributing in commerce push ecards, punchboards or 
other lottery devices which were to be used, or might be used, in sale or 
distribution of merchandise to public by means of game of chance, gift enter- 
prise or lottery scheme, prohibited, when properly interpreted, only the dis- 
tribution in interstate commerce of any push card, punchboard or other 
device which was designed to serve as an instrumentality for sale of articles 


of merchandise by lottery methods, and therefore such order was not too 
broad. 


(The syllabus, with substituted captions, is taken from 199 F. 
(2d) 417) 


On petition for review of Commission’s orders, orders affirmed and 
enforced. 


Mr, Alexander Blumenthal,, of New York City (Glassgold & Blu- 
menthal, of New York City, on the brief), for petitioners. | 
Mr. Alan B. Hobbes, Sp. Atty., Federal Trade Commission, Wash- 
ington, D. C. (Mr. W. 7. Kelley, Gen. Counsel, and Mr. Robert B. 


* Reported in 199 F. (2d) 417. For cases before Commission see 48 F. T. C. 692 (D.- 
5557) ; 48 F. T. C. 705 (D. 5560) ; 48 F. T. C. 718 (D. 5561). 


: 
: 


i Trade Commission, which, on its part, asks that the or[418]ders be 


| 
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Dawkins, Asst. Gen. Counsel, Federal Trade Commission, of Wash- 
ington, D. C., on the brief) , for respondent. 


' Before Parner, Chief Judge, and Sorrr and Dorm, Circuit Judges. 


Per CuRIAM: 
These are petitions to review and set aside orders of the Federal 


enforced. The orders complained of direct petitioners to cease and 


desist from selling or distributing in commerce as defined in the Fed- 
eral Trade Commission Act “push cards, punchboards or other lottery 
devices which are to be used or may be used in the sale or distribution 
of merchandise to the public by means of a game of chance, gift enter- 
prise.or lottery scheme”. Petitioners contend that the Commission is 
without jurisdiction over them because they merely sell in commerce 
the punchboards and not the merchandise which is sold or distributed 


as a result of the operation of the boards, their argument being that 


the sale of the boards does not involve any “unfair methods of competi- 
tion” or any “unfair or deceptive acts or practices” when considered 
apart from the merchandise sold or distributed in connection with 
their operation. This position was adequately answered in the opinion 
of Mr. Justice Minton, then a Circuit Judge, speaking for the Court 
of Appeals of the Seventh Circuit in Modernistic Candies v. Federal 
Trade Commission 7 Cir. 145 F. (2d) 454, 455, [39 F. T. C. 709348. & 
D. 288] wherein he said: 
- “Tt is clear that the Federal Trade Commission has the power to 
eradicate merchandising by gambling in interstate commerce. We 


_ think the Commission also has the power to prohibit the distribution 


in interstate commerce of devices intended to aid and encourage mer- 
chandising by gambling. The gamblers and those who deliberately 
and designedly aid and abet them are both engaged in practices con- 
trary to public policy. Merchandising by gambling should not be 
divided into insulated acts, which appear innocent when examined 
separately. This unfair practice should be viewed as a whole. If 
the Federal Trade Commission is to police merchandising by gambling, 
it must police those who designedly and deliberately aid and abet 
this practice. We think the Commission has such power.” 

The decision of the Court of Appeals of the Seventh Circuit is 
squarely in point here. So also are the decisions in four other Circuits. 
See Charles A Brewer & Sons, Inc.v. Federal Trade Commission 6 Cir. 
158 F. (2d) 74 [43 F. T. C. 1182; 4S. & D. 588]; Globe Cardboard 
Novelty Co. v. Federal Trade Commission 3 Cir. 192 F. (2d) 444 [48 
F. T. C. 1725]; Bork Manufacturing Co. v. Federal Trade Commission 
9 Cir. 194 F. (2d) 611 [48 F. T. C. 1756] ; Lichtenstein v. Federal Trade 
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Commission 9 Cir. 194 F. (2d) 607.[48 F. T. C. 1750] ; Hamilton Manu- 
facturing Oo. v. Federal Trade Commission App. D. C. 194 F. (2d) 
346 [48 F. T. C. 1748]. No judge anywhere has expressed a contrary 
opinion and nothing to the contrary can be worked out arguendo from 
Trade Commission v. Bunte Bros. 312 U. S. 349 [32 F. T. C. 1848; 3. 
S. & D. 337], which held merely that the Commission was without 
power over purely intrastate transactions. 

We agree with the Court of Appeals of the Third Circuit that the 
order complained of is not too broad and that, properly interpreted, 
it prohibits “only the distribution in interstate commerce of any push 
card, punchboard or other device which is designed to serve as an in- 
strumentality for the sale of articles of merchandise by lottery 
methods.” 

The orders of the Commission will be affirmed and an order will 
be entered by this court enforcing them in accordance with the provi- 
sions of 15 USC 45 (c). 

Affirmed and enforced. 


NATIONAL TOILET CO. v. FEDERAL TRADE COMMISSION ? 
No. 10411—F. T. C. Docket 5342 
(Court of Appeals, Seventh Circuit. Oct. 20, 1952) 


Order dismissing, pursuant to stipulation of counsel for the parties, petition to 
review and set aside the cease and desist order of Feb. 27, 1951, 47 
F. T. C. 1028, prohibiting false representations in advertising to the effect 
that respondent’s ‘‘Nadinola” cosmetic creams would clear up externally 
caused pimples and other types of skin blemishes and constituted an 
effective treatment therefor, and would improve skin texture. 


Mr. James F.. Hoge, of New York City, for petitioner. 
Mr. James W. Cassedy, Asst. General Counsel, of Washington, 
D. C., for Federal Trade Commission. 


Pursuant to stipulation of counsel for the parties, it is ordered by 
the Court that the petition filed May 7, 1951, to review and set aside 
the order to cease and desist be, and the same is hereby, dismissed 
without costs to either partys 


1 Not reported in Federal Reporter. Case before the Commission reported in 47 F. T. C. 
1023. 
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FEDERAL TRADE COMMISSION v. NATIONAL HEALTH 
AIDS, INC. ET AL 


Civ. A. No. 6077—F. T. C. Docket 5997 
(United States District Court, D. Md., Civ. Div. Nov. 12, 1952) 


FEDERAL TRADE COMMISSION ACT—-WHEELER-LEA AMENDMENT—IN GENERAL 


The Wheeler-Lea amendment to the Federal Trade Commission Act is in 
the nature of remedial legislation and should be liberally construed. 


STATUTES AND STATUTORY CONSTRUCTION—IN GENERAL 


A statute should be construed in light of the purpose it seeks to achieve 
and of the evil it seeks to remedy. 


FEDERAL TRADE COMMISSION ACT—WHEELER-LEA AMENDMENT—INTENT—FE'ALSE 
ADVERTISEMENTS 
Evident intent of the Wheeler-Lea amendment to Federal Trade Commis- 
sion Act is to enable Federal Trade Commission, in the public interest, to take 
more effective action against false advertisements. 


FEDERAL TRADE COMMISSION ACT—FALSE ADVERTISING OF Foop, Drucs, Erc.— 
INJUNCTIVE PROCEEDINGS AND INJUNCTIONS—AS AUTHORIZED EITHER BEFORE 
OR DURING PENDENCY OF COMMISSION’S ADMINISTRATIVE PROCEDURE 

Considering word “pending”, in sense of “during’’, and in light of reference 
to dismissal of complaint, provision of Federal Trade Commission Act for 
the enjoining of false advertising pending issuance of complaint by Commis- 
sion and until such complaint is dismissed, authorizes application for tem- 
porary injunction either before or during pendency of Commission’s admin- 
istrative procedure. 


FEDERAL TRADE COMMISSION ACT—FALSE ADVERTISING OF Foop, Drues, Etco.— 
INJUNCTIVE PROCEEDINGS AND INJUNCTIONS—VALIDITY—THAT PRopuctT, as As- 
SERTED, A Foop AND NoT A DRruG 

[241] In proceeding by Federal Trade Commission for preliminary injunc- 
tion against false advertising of a drug, objection by defendant that product 
was a food was technical rather than substantial in that Commission had 
jurisdiction over the advertising of both foods and drugs, and that complaint 
could readily be amended. 


FEDERAL TRADE COMMISSION ACT—FALSE ADVERTISING OF Foop, Drugs, Hrc.—In- 
JUNCTIVE PROCEEDINGS AND INJUNCTIONS—“PROPER SHOWING”—APPLICABLE 
CRITERIA 

Under Federal Trade Commission Act provision that, ‘upon proper show- 
ing”, a temporary injunction against false advertising shall be granted with- 
out bond, a reasonable belief on part of Commission warrants its application 
for injunction, but action of Court should be based on the general considera- 
tions that properly apply in the issuance of preliminary injunctions. 

eS ee Ss 


1 Reported in 108 F. Supp. 340. 
260133—55——-108 
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ADVERTISEMENTS—FALSITY OF —TEST—NET IMPRESSION UPON GENERAL PUBLIC AS 
PROPER 
Under Federal Trade Commission Act, test of falsity of advertisement is 
not whether it could be basis for civil action for deceit or for criminal pro- 
ceeding for obtaining money by false pretences, but is what is likely to be net 
impression made upon general public by the advertisement, considered in its 
entirety, and as read or understood by those to whom it would appeal. 


FEDERAL TRADE COMMISSION ACT—IF'ALSE ADVERTISING OF Foop, Drues, Etc.— 
INJUNCTIVE PROCEEDINGS AND INJUNCTIONS—“PROPER SHOWING’—APPLICABLE 
CRITERIA—POTENTIAL PECUNIARY INJURY TO PUBLIC FRoM INDUCED PURCHASE 
or PropuctT 

Showing of potential pecuniary injury to public from inducing purchase of 
product which, in advertisements was strongly represented as effective to 
make one well and keep one well, entitled Federal Trade Commission to tem- 
porary injunction restraining manufacturer of product from further dissemi- 
nation of such advertisements. 


(The syllabus, with substituted captions, is taken from 108 F. 
Supp. 340) 


In proceeding for preliminary injunction to restrain dissemination 
of allegedly false advertisements, injunction granted. 


Mr. Daniel J. Murphy and Mr. Joseph Callaway, of Washington, 
D. C., Mr. Bernard J. Flynn, U. 8. Atty., of Baltimore, Md., for 
plaintiff. 

Freer, Church and Green, Mr. Robert E.. Freer and Miss Nelle Ingels, 
ef Washington, D. C., and Mr. Bernard H. Herzfeld, of Baltimore, 
Md., for defendants. 


Curstnut, District Judge: 

In this case the Federal Trade Commission has filed a motion: for 
a preliminary injunction against the defendants under the authority 
of s. 18 of the Federal Trade Commission Act, 15 USCA, s. 53, sec- 
tion (a) of which reads as follows: 

“(a) Whenever the Commission has reason to believe— 

(1) That any person, partnership, or corporation is engaged in, 
or is about to engage in, the dissemination or the causing of the dis- 
semination of any advertisement in violation of section 52 of this title, 
and (2) that the enjoining thereof, pending the issuance of a com- 
plant by the Commission under section 45 of this title, and until 
such complaint is dismissed by the Commission or set aside by the 
court on review, or the order of the Commission to cease and desist 
made thereon has become final within the meaning of section 45 of 
this title, would be to the interest of the public, the Commission by 
any of its attorneys designated by it for such purpose may bring suit 
in a district court of the United States or in the United States court 
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of any Territory, to enjoin the dissemination or the causing of the 
dissemination of such advertisement. Upon proper showing a tem- 
porary injunction or restraining order shall be granted without bond. 
Any such suit shall be brought in the district in which such person, 
partnership, or corporation resides or transacts business.” 


I have italicized the phrases of the statute which are particularly in 
question in this [342] case. Upon proper showing subsection (b) is 
not here in point. 

Section 52 (referred to in section 53) reads as follows: 

“52. Dissemination of false advertisements—Unlawfulness. 

(a) It shall be unlawful for any person, partnership, or corpora- 
tion to disseminate, or cause to be disseminated, any false advertise- 
ment— 

(1) By United States mails, or in commerce by any means, for the 
purpose of inducing, or which is likely to induce, directly or indi 
rectly, the purchase of foods, drugs, devices, or cosmetics; or 

(2) By any means, for the purpose of inducing, or which is likely 
to induce, directly or indirectly, the purchase in commerce of foods, 
drugs, devices, or cosmetics. 

(b) The dissemination or the causing to be disseminated of any 
false advertisement within the provisions of subsection (a) of this 
section shall be an unfair or deceptive act or practice in commerce 
within the meaning of section 45 of this title. Sept. 26, 1914, c. 311, 
s. 12, as added Mar. 21, 1938, s. 49, s. 4, 52 Stat. 114.” 

The motion is based on the ground that the defendants are engaged 
in the sale and distribution in interstate commerce of a product desig- 
nated as “N.H.A. Complex” and in connection therewith are caus- 
ing the dissemination of false advertisements. The motion alleges 
that the advertisements are false in that they represent directly or 
by implication that N.H.A. Complex “will make one well and keep 
one well,” and that it is. a competent and effective treatment for various 
diseases including arthritis, rheumatism, neuralgia, sciatica, lumbago, 
gout, coronary thrombosis, brittle bones, bad teeth, malfunctioning 
glands, infected tonsils, infected appendix, gall stones, neuritis, under- 
weight, constipation, indigestion, lack of energy, lack of vitality, lack 
of ambition and inability to sleep; and that all persons in this country 
normally consume a diet deficient in vitamins, minerals and proteins 
and that it is necessary for everyone to use a dietary supplement such 
as N.H.A. Complex to obtain the vitamins and proteins necessary 
to good health. It is further alleged that the Commission has reason 
to believe that the injunction would be in the interest of the public and 
that further dissemination of false advertisements will cause irrepa- 
rable injury to the public. 
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The motion for the injunction was filed on September 18, 1952, con- 
temporaneously with the filing of a formal complaint by the Federal 
Trade Commission in this court against the defendants which allege 
that under sections 5 and 12 of the Federal Trade Commission Act 
(52 Stat. 111, 15 USCA, ss. 45, 52) the Commission had issued its com- 
plaint against the defendants charging that they were engaged in the 
dissemination of false advertisements in violation of section 12 of. 
the Act. In the complaint filed in this court it is alleged that the 
composition of N.H.A. Complex consists principally of certain enumer- 
ated vitamins and minerals with a certain amount of iodine, calcium 
and phosphorous. The detailed quantities, taken from the labels on 
the packages, are stated and the directions for dosage are “adults take 
¥, oz. daily (which is approximately 2 level teaspoonsful or 4 half 
teaspoonful) followed by water, or take as directed by your physi- 
cian.” It is further alleged that the defendants have caused and are 
continuing to cause various false advertisements with respect to said 
drug preparation to be disseminated by radio and television broadcasts 
from broadcasting stations located in different States of the United 
States that have sufficient power to transmit said advertisements across 
State lines; and that such advertising is national in its scope. It 
is further alleged in the complaint that the advertisements are false 
in that they represent that N.H.A. Complex, used as directed “will 
make one well and keep one well” and will be effective in the treat- 
ment of various diseases and otherwise as heretofore mentioned with 
respect to the motion for a preliminary injunction. The complaint 
asks for the preliminary injunction. A copy of the complaint by the 
Commission in its own proceedings (Docket No. 5997) is attached as 
an exhibit to the complaint filed here for [343] a preliminary injunc- 
tion. The administrative complaint was filed by the Commission 
May 29, 1952, and the complaint in this court was filed Septem- 
ber 18, 1952. 

On the separately filed motion for a preliminary injunction issued 
by this court, an order was signed for the defendants to show cause 
why said preliminary injunction should not issue as prayed within 
3 days after service on them of a copy of the complaint and the motion 
for a preliminary injunction. On September 29, 1952, the defendant, 
National Health Aids of Baltimore, Inc. (formerly National Health 
Aids, Inc.) filed an answer to the motion and on the same day filed an 
answer to the complaint in this court. Some affidavits were also filed 
in support of the defendant’s answer. The individual defendant, 


Charles Kasher, has not. yet been served in the case and has filed no 
answer. 
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With the complaint in this court there has been filed a volume of 
exhibits and affidavits which, considered as a whole, tend strongly to 
support the averments cf the complaint as to the nature and character 
and effect of the advertisements as false and misleading. The answer 
of the defendant, National Health Aids, Inc., denied that the adver- 
tisements are false and misleading and also denied that the prepara- 
tion known as N.H.A. Complex is a drug. With the answer of the 
defendant there are also filed four affidavits of Baltimore lawyers 
which in their similar substance and effect state that the impressions 
made upon them respectively after reading the advertisements is con- 
trary to the contention of the Federal Trade Commission. On the 
other hand, the more numerous and detailed and more explicit affi- 
‘davits in support of the complaint are of medical men of repute and 
experience and of persons trained in the psychology and effect of 
advertisements on the public mind generally. With the complaint 
are filed four separate advertisements which are broadcast in prac- 
tically national scope by radio and television. They are in the form 
of so-called lectures under the catchy titles of “Let’s Live a Little”; 
“Stop Fooling Yourself”; “Animal, Vegetable, Mineral,” and “Who 
Ya Laffin’ At”; all by Dr. Charles D. Kasher who is the president of 
the corporation defendant, National Health Aids, Inc., and the de- 
fendant in this case who has not been served and has not answered. 
The radio and television broadcasts are of about thirty minutes dura- 
tion. They are said to be novel in their kind and in general enter- 
taining, in the way they are expressed. Apart from the affidavits filed 
with the Commission’s complaint I think it quite important that the 
advertisements themselves be considered as a whole; and I have care- 
fully read at least two of the four so-called lectures to get a compre- 
hensive view of their import. 

Counsel for the respective parties have been heard in oral argument 
and have filed briefs which I have carefully considered. 

The first and possibly the most stressed contention of the defendant 
is that the wording of section 53 (15 USCA) does not authorize the 
issuance of a preliminary injunction in this case because the applica- 
tion therefor is made after and not before the filing by the Commis- 
sion of its complaint against the defendant in the Commission pro- 
cedure. The contention is that the language of section 53(a) (2) 
reading “pending the issuance of a complaint by the Commission un- 
der section 45 of this title, and until such complaint is dismissed by 
the Commission or set aside by the court on review * * *” by its cor- 
rect interpretation permits the issuance of such an injunction only 
before the Commission files its own complaint in its own procedure. 
On first reading the section the contention seems at least plausible 
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because of the ordinary meaning of the word “pending”; but while 
the word is often used in the sense of “until” it may also at times be 
used in the sense of “during.” If the word “pending” is in its con- 
text given the meaning of “during” the whole phrase-“pending the 
issuance of a complaint by the Commission under section 45 of this 
title and until such complaint is dismissed by the Commission or set 
aside by the court of review” is not inapt to express authority for the 
issuance of the injunction either before or after the Commission’s own 
complaint has been filed. Moreover, and possibly more importantly, 
us the matter is expressed by counsel for the Commission, the conclu- 
sion of the phrase “and [344] until such complaint is dismissed” etc., 
means that the injunction is permitted both before and after the filing 
by the Commission’s complaint in its own procedure, and during or 
pending the final termination of that Commission procedure. And 
there is to be found some support for this view in the legislative his- 
tory of the section called to my attention by counsel for the Commis- 
sion. Section 13(a) of the Federal Trade Commission Act was added 
to the Act (originally passed in 1914) by the so-called Wheeler-Lea 
Amendment of March 21, 1988, c. 49, s. 4,52 Stat. 114. In report No. 
1613, 75th Cong., 1st Sess., Mr. Lea, a member of the House Commit- 
tee on Interstate and Foreign Commerce, submitted a report which 
was finally enacted. In this report the general purposes of the pro- 
posed legislation were described as being to broaden the powers of the 
Kederal Trade Commission over unfair methods of competition and 
to provide the Commission with more effective control over false ad- 
vertisements of foods. drugs, devices and cosmetics. In the body of 
the report on page 6 there appears the statement, as quoted by counsel 
for the Commission in their brief. in this case, “in cases where the 
accused persists in the dissemination of a misleading advertisement 
after complaint, the Commission is given a prompt method of proce- 
dure to prevent the continuation of the offense by a temporary injunc- 
tion issued by the court under section 18.” And in their brief counsel 
further state that in the Congressional Record of January 12, 1936, p. 
547, the managers of the bill said: 

“In addition to that we have provided that the Commission may 
resort to the use of injunction pending final determination of its pro- 
cedure in order to stop the dissemination of false advertisements 
where injuries to the public are involved if in the meantime the ac- 
cused persists in continuing his false advertisements notwithstanding 
the Federal Trade Commission has taken up the case. When it comes 
to deciding the question whether or not the Commission should pro- 
ceed, we give it the same discretion it has now to proceed in those cases 
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where ‘it would be in the public interest? to give this protection. by a 
temporary injunction.” 

Counsel for the Commission also relevantly point out that the 
Wheeler-Lea amendment was in the nature of remedial legislation 
and accordingly should be liberally construed; and also that a statute 
should be construed in the light of the purpose it seeks to achieve and 
the evil it seeks to remedy. Adler Hotel Co. v. Northern Hotel Co., 
175 F. (2d) 619; Binkley Mining Co. v. Wheeler, 183 F. (2d) 863, 871. 

Counsel for the defendant in contending for a contrary construc-' 
tion of the statute points to what he says was, until very recently in- 
deed, the administrative practice of the Commission with respect to 
applications for such temporary injunctions. Thus, it is said that 
the present case is only the second one in which the Federal Trade 
Commission has ever applied for a temporary injunction after the 
filing of its complaint under the administrative procedure; and that 
heretofore there have been at least 37 cases in which the Commission 
has applied for temporary injunction before the issuance of the ad- 
ministrative complaint. Counsel have been able to refer me to only 
two federal appellate decisions dealing with section 53(a) (2). They 
are both in the 7th Circuit. The first is Pederal Trade Commission 
v. Thomsen-King & Co., Inc., 109 F. (2d) 516 [80 F. T. C. 1642; 3 
S. & D. 658]. In that case one contention of the defendant was that 
the Commission could not apply for the injunction until after the ad- 
ministrative complaint had been filed.. As to this, it was said by Cir- 
cuit Judge Evans (pp. 518, 519) : 

“We are unable to accept defendants’ view that the court’s jurisdic- 
tion under section 53(a) (2) is dependent upon the pendency of pro- 
ceedings before the Federal Trade Commission. Subsection (2) was 
written for a purpose which was to prevent the ineffectuality of pro- 
ceedings before the Commission due to the offender’s collecting the 
spoils incident to improper practices and liquidating or dissolving 
before the Commission can put a stop to its unfair practices. 

£3453 “As we construe the expression ‘pending the issuance of a 
complaint’ in subsection (2), it means that in the interim between ‘the 
causing of the dissemination of an advertisement’ in violation of 
section 52 of Title 15 U. S. C. A., and the action of the Commission, 
the latter may institute suit in the District Court to enjoin the dissemi- 
nation of such advertisement. The effectiveness of the Commission’s 
action might be defeated unless this authority to invoke the District 
Court’s jurisdiction were given. It is a necessary part of the plan 
to prevent fraud and fraudulent commerce through fraudulent ad- 
vertisements.” 
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Of course this decision does not of itself establish the construction 
contended for by the Commission in this case. It does, however, indi- 
cate that the statute is remedial in nature and the evident purpose of 
its enactment was to enable the Commission to take more effective 
action against false advertisements in the public interest. 

The second case is Federal Trade Commission v. Rhodes Pharma- 
cal Co., Inc., 191 F. (2d) 744 [48 F. T. C. 1685], where on the facts 
the District Judge refused to grant the injunction but the Court of 
Appeals reversed. On page 745, second paragraph, it is stated that 
the complaint for a temporary injunction had been filed after the is- 
suance of an administrative complaint by the Commission; but it does 
not appear that there was any issue before the court on this point in 
that case. However, it seems not unreasonable to infer that the court 
would sui sponte have adverted to the question of construction of the ~ 
statute if in applying it affirmatively there had been judicial doubt 
as to its application in the situation presented. In this connection it 
is noted that two of the Judges comprising the court in the second 
case had also sat in the former case where the question of construction 
was directly involved. In the second case Circuit Judge Major dis- 
sented on the insufficiency of proof to justify the issuance of the in- 
junction. At the end of his dissenting opinion he noted that the hear- 
ing before the Commission had been concluded on its merits and 
awaited the decision by the Commission, and then he added: 

“The complaint in the instant matter was not filed until almost two 
years after the proceeding was instituted before the Commission. I 
have serious doubt if the statute contemplates the issuance of an in- 
junction under such circumstances, and, in any event, the long delay in 
making application for an injunction and the fact that a decision by 
the Commission on the merits could shortly be expected, were matters 
which the District Court might properly and evidently did take into 
consideration in the exercise of its discretion to deny the same.” 

While the question of construction is not free from all doubt, I take 
the view that section 53(a) does authorize the application for a tem- 
porary injunction either before or during the pendency of the admin- 
istrative procedure. I think it was within the intention of Congress 
that the Commission should have that authority to proceed, and it 
is not difficult to contemplate possible cases where the public interest 
would require such procedure either before or after the issuance of 
the administrative complaint. 

Another objection urged by defendant’s counsel is that in the com- 
plaint N.H.A. Complex is described only as a drug; while it is con- 
tended that it is a food. I think there is little or no substance in this 
point. All the affidavits read together satisfy me that the composi- 
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tion can fairly be regarded both as a drug and as a food. Vitamins 
alone are I think very generally regarded in the nature of a food or a 
food supplement; but the composition of N.H.A. Complex is not 
limited to food and minerals but also includes some other substances 
commonly known as drugs, such as iodine. Apart from this the ob- 
jection is technical rather than substantial in that the Commission 
has jurisdiction by the Act over false advertisements both of drugs 
and of foods. And if the composition should be regarded predomi- 
nantly as a food, an amendment could readily be made to the com- 
plaint. 

[346] A further contention of the defendant is worthy of more con- 
sideration. It relates to the sufficiency of the proof of what constitutes 
compliance with the phrase in section 53(a) (2) (second paragraph) 
reading: “Upon proper showing a temporary injunction or restrain- 
ing order shall be granted without bond.” The statute does not itself 
indicate what should constitute a proper showing. Counsel for the 
Commission contends that as the first phrase of the section reads— 
“Whenever the Commission has reason to believe” [italics supplied]. 
The proper showing that is required is merely the existence of a rea- 
sonable belief on the part of the Commission. On the other hand 
counsel for the defendant urges that this is entirely too narrow a view 
to take of the function and authority of courts of equity in dealing 
with the extraordinary remedy of injunction; and where such an ex- 
traordinary remedy may be used “without bond.” ‘There is language 
in the Rhodes case, supra, which seems to give at least some color to the 
contention of counsel for the Commission. But on reflection it is my 
opinion that in view of the nature of the subject matter it was hardly 
the intention of Congress to require a district court in the exercise 
of the extraordinary remedy of injunction to proceed affirmatively 
merely on the basis of the reasonable belief of the administrative 
agency. Very important rights may be affected by the issuance with- 
out bond of an injunction. In the instant case it appears without 
dispute that within about a year after the defendant had begun its 
interstate sales of N.H.A. Complex by the advertising mentioned, 
its gross volume of sales had reached $600,000 for the year 1951. Ob- 
viously much care should be exercised in the issuance of an injunction 
without bond which might destroy or very largely depreciate a busi- 
ness of this size and action should be withheld unless the facts fairly 
require affirmative relief in the public interest. While the injunction 
is described as a temporary injunction it is apparently agreed by 
counsel that when once granted it may continue in force for a long 
period of time, as it is said that it is by no means unusual for an ad- 
ministrative proceeding of this kind before the Commission to be pend- 
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ing for a year or more before final decision; and if the administrative 
complaint is not dismissed it is possible that further litigation over 
it may occupy an even longer period of time. <A possible two years’ 
delay in the pendency of this injunction if issued may be quite destruc- 
tive of defendant’s business. In this connection, however, of course 
I have in mind that if the injunction is issued here it would be subject 
- to appeal which can doubtless with ordinary diligence of counsel be 
heard and decided by the Court of Appeals of this Circuit within a 
few months. The reasonable belief of the Commission is sufficient 
to warrant its application for the injunction, but the action of the 
Court should be based on the general considerations that properly 
apply in the issuance of preliminary injunctions. 

These considerations have made it necessary to carefully examine 
the so-called showing made by the respective parties by their exhibits — 
and affidavits. After doing so, I reach the conclusion that the tempo- 
rary injunction should be issued; but I think the provisions of the de- 
cree should be carefully drawn and limited to the restraining of those 
false and misleading features of the advertisements which are clearly 
established. 

In discussing my reasons for concluding that a proper showing has 
been made in this case for the issuance of a preliminary injunction, it 
is, of course, to be clearly understood that I am dealing only with the 
matter as now presented to the court and not in any way intending to 
prejudge what should be the final conclusion of the Commission after 
the full administrative hearing of both sides. 

After reading and personally considering two of the advertisements 
I think the effect of them is correctly stated in the analysis and con- 
clusions of the affiants, Ray C. Hackman and James Morgan Mosel. 
In substance their affidavits are that the advertisements fairly are in- 
tended to induce the general public belief that the ordinary food diet 
of the people of the United States is deficient in minerals and vitamins; 
that it is necessary to supplement the diet in practically all cases by a 
composition of vitamins and minerals; that N. H. A. Complex is the 
composition that is necessary to supplement [347] this food diet and 
will make one well and keep one well; and that thereby many serious 
diseases such as arthritis, rheumatism, appendicitis, peritonitis, in- 
somnia, neuralgia, coronary thrombosis, defective teeth, infected ton- 
sils, gall stones, bad bones, etc., can be prevented and cured by N. H. A. 
Complex as the only perfect dietary supplement. And the affidavits 
of several competent and experienced physicians, as for instance that 
of Dr. Leslie Newton Gay of Baltimore, who has specialized as an in- 
ternist for 33 years, is that N. H. A. Complex when used as directed 
cannot be depended upon to make one well or keep one well; that it 
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supplements only the minimum adult daily requirements of various 
vitamins and minerals which will not constitute a competent or effec- 
tive treatment of cliseases or symptoms caused by deficiency of these 
subjects except in the milder forms of such deficiencies where the 
continued use of N. H. A. Complex over a long period of time may be 
beneficial; that N. H. A. Complex however taken is of no value in the 
treatment of arthritis, rheumatism, sciatica, lumbago, gout, bursitis, 
coronary thrombosis, high blood pressure, diabetes, bad bones, bad 
teeth, malfunctioning glands, infected tonsils, infected appendix, gall 
stones, etc., and that it not true that all persons in the United States 
consume a diet that is deficient in vitamins and minerals as many per- 
sons consume a well balanced diet and obtain therefrom the daily re- 
quirements of vitamins and minerals. Such persons do not need to 
use a dietary supplement in order to assure their bodies of daily re- 
quirements of vitamins and minerals. Dr. Gay also points out that 
persons suffering from many of the mentioned diseases, conditions and 
symptoms, for which N. H. A. Complex used as directed is of no 
value, may suffer irreparable injury if proper diagnosis and treat- 
ment are delayed. He particularly mentions in that connection vari- 
ous forms of arthritis which may be cured completely without any 
permanent damage if proper diagnosis and treatment are received 
promptly and that especially in the case of coronary thrombosis de- 
lay in proper medical care may result in death, and that reliance upon 
N. H. A. Complex to the extent of neglecting the recognized thera- 
peutic measures for controlling high blood pressure may cause cerebral 
hemorrhage, resulting in paralysis or death; and that reliance upon 
N. H. A. Complex and failure to follow prescribed diet and the use of 
insulin in cases of diabetes may result in coma or even death. 

In the lecture entitled “Let’s Live a Little” reference is made to the 
following physical ailments or diseases: headache, appendicitis, peri- 
tonitis, sleeplessness, arthritis, neuritis or neuralgia, sciatica, lumbago, 
gout, coronary thrombosis, rheumatism, bad teeth, bad eyes, tonsil in- 
fection, constipation, bad bones and lack of vitality. It is true that 
nowhere in the lectures do I find an express or direct statement that 
N. H. A. Complex will prevent or cure these specifically mentioned 
human ailments, but, as I pointed out, in the affidavits referred to ref- 
erence to them is subtly interwoven into the lecture in such a way 
that the over-all impression can reasonably be stated to be that one 
hearing the lecture by radio or on television might well conclude 
that N. H. A. Complex is a perfect treatment to avoid or cure such 
ailments. 

In this connection I have carefully considered the affidavits of the 
four Baltimore lawyers filed by the defendant and above referred to. 
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I do not think they adequately meet the case made by the plaintiff’s 
affidavits. Naturally a lawyer in reading the printed lecture would 
note the failure of express or direct representation. It is doubtless 
true that a civil action for deceit or a criminal proceeding for obtain- 
ing money by false pretenses would not likely be sustained by a court. 
But the test of falsity in connection with this particular Act is differ- 
ent from that—it is the net impression which the advertisement is 
likely to make upon the general public. Charles of the Ritz Distribu- 
tors Corporation v. Fed. Trade Commission, 2d. Cir., 148 F. (2d) 676 
[39 F. T. C. 657; 4 S. & D. 226]. In determining the question of falsity, 
the advertisements must be considered in their entirety and as they 
would be read or understood by those to whom they appeal. Aronberg 
v. Fed. Trade Commission, 182 F. (2d) 165 [85 F. T. C. 979; 3S. & D. 
647]. 

It should also be remembered that the items here involved are spoken 
words by [348] radio and television and the listeners did not have the 
opportunity to carefully read the lectures as did the lawyers who ex- 
pressed their opinion by affidavits for the defendant. The nature of 
these radio talks is of a kind that is more likely to be impressive to a 
listener in their general effect than where they are closely and quietly 
read. 

In reaching the conclusion that the showing made by the Federal 
Trade Commission in this case justifies the issuance of a preliminary 
injunction I have considered another possible aspect of the matter. 
It may be thought that possibly the lectures are taken too seriously in 
view of the known tendency of advertisers of various products such as 
soaps, toilet articles or tobacco, to over-emphasize or exaggerate the 
good qualities of the particular product and as the American public 
has become more or less accustomed to this habit that therefore the 
advertisements or lectures in the instant case should be treated only as 
a novel entertaining form of the customary “puff” advertising. 

It may also be said that N. H. A. Complex is not of itself a harmful 
drug when taken in quantities no greater than those prescribed on the 
package. But despite these considerations I think the proper view is 
that on the showing now made the preliminary injunction should 
issue because there is potential pecuniary injury to the public in in- 
ducing the purchase of a product which, though not intrinsically detri- 
mental, and in some cases possibly is beneficial, is so strongly repre- 
sented as effective to make one well and keep one well, or in effect to 
be good “for what ails you.” As pointed out in some of the affidavits. 
of the physicians there is the strong possibility of much graver damage 
to health in inducing people to rely upon a product as a remedy for 
or prevention of such serious diseases as are, by suggestion at least, 
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woven into the radio lectures. The American public is entitled to be 
told honestly and fairly the truth so far as it is known to modern 
science with respect to either foods or drugs. 

My conclusion is that the lectures in the instant case go beyond the 
boundaries of fair and permissible advertisements under the applicable 
law. 

_ For these reasons I conclude that the showing made warrants the 
issuance of the preliminary injunction. Counsel are requested to sub- 
mit the appropriate order or decree in due course.” 


LESTER ROTHSCHILD, TRADING AS GEN-O-PAK COM- 
PANY v. FEDERAL TRADE COMMISSION* 


No. 10630—F. T. C. Docket 5853 
(Court of Appeals, Seventh Circuit. Nov. 20, 1952) 


INTERSTATE COMMERCE—WuHaAT Dors AND Dorzs Nor CoNstTiTUTE—COLLECTION 
SERVICE—IF ORGANIZED USE or MaAItLs, Etc. INVOLVED 


Where collection service operated by mailing postcard promised to send 
prepaid package of undisclosed contents, if subscriber’s debtor would fill 
out return portion of card containing information useful to creditor, which 
package consisted of three pen points, and also operated under another trade 
name also not identifiable with collection business by distributing form let- 
ters to debtors subject to erroneous interpretation that information was 
sought as to employment situation, and operated under another trade name 
represented that uni[40Jdentified sum of money would be sent upon receipt 
of requested information, such operations constituted “commerce” within 
Federal Trade Commission Act. 


CEASE AND DrsiIst ORDERS—METHODS, ACTS AND PRACTICES—MISREPRESENTATION— 
BUSINESS STATUS AND DECEPTIVE INDUCEMENTS TO PURCHASE oR DrEAt—CoL- 
LECTION SCHEMES AND SWINDLES—IF STATEMENTS FACTUALLY TRUE 


Where collection service operated by mailing postcard promising to send 
prepaid package of undisclosed contents if debtor would fill out return 
portion of card containing information useful to creditor, which package 
consisted of three pen points and also operated under another trade name 
also not identifiable with collection business by distributing form letters to 
debtors subject to erroneous interpretation that information was sought 
as to employment situation, and where such service under another trade 
name represented that an unidentified small sum of money would be sent 
upon receipt of requested information, such service was properly ordered 
to phrase such correspondence so as not to be misleading even though state- 
ments therein were factually true. 


2 See for order issued November 13, 1952, post, at p. 1785. 
*Reported in 200 F. (2d) 39. For case before Commission, see 48 F. T. C. 1047. 
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MeruHops, Acts anv Pracrices—In GENERAL—LEGALITY—CRITERIA—PECUNIARY 


Loss 
It is not necessary that an unfair or deceptive act forbidden by Trade: 


Commission Act should cause a pecuniary loss. 
Merrnops, ACTS AND PRACTICES—IN GENERAL—LEGALITY—OCRITERIA—Ir No Pri- 


VATE RIGHT VIOLATED 
A purpose of Trade Commission Act is protection of public, and public 
interest may exist even though practice deemed to be unfair does not violate 


any private right. 


(The syllabus, with substituted captions, is taken from 200 F. (2d) 39) 


On petition to review order of Commission, petition denied and 
enforcement ordered. 


Mr. Samuel EF’. Hirsch, of Chicago, Il., for petitioner. 

Mr. W. T. Kelley, Gen. Counsel, Mr. Robert B. Dawkins, Asst. Gen. 
Counsel, /r. Donovan Divet, Atty., Federal Trade Commission, of 
Washington, D. C., for respondent. 


Before Magor, Chief Judge, Durry and Linpiey, Circuit Judges. 


Dorry, Circuit Judge. This is a petition to review a cease and 
desist order of the Federal Trade Commission. The amended com- 
plaint charged petitioner with unfair and deceptive acts and practices 
in commerce, in violation of the Federal Trade Commission Act.* 

Petitioner’s principal place of business is at Chicago, Illinois, and 
he operates under the trade names of Gen-O-Pak Company, American 
Deposit System, and Manpower Classification Bureau. Under each 
trade name petitioner sells services and literature intended to be used 
in locating delinquent debtors. 

eae as the Gen-O-Pak Company, petitioner sells two forms 
of double postcards carrying printed messages of which he is the 
author. Sales of these cards are made throughout the United States 
to firms and persons desiring to locate their delinquent debtors. One 
half of one of the double postcard forms reads as follows: 


*See. 5 (a) : “Unfair methods of competition in commerce, and unfair or deceptive acts. 
or practices in commerce, are declared unlawful. 

“The Commission is empowered and directed to prevent persons, partnerships, or corpo- 
rations * * * from using unfair methods of competition in commerce and unfair or 
deceptive acts or practices in commerce.’ 52 Stat. Sec. 111-112; 15 U. S. Code, Sec. 
45 (a). 
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Orricr or THe Gen-O-Pax Co. 
139 North Clark Bldg., 
Chicago 2, Illinois 


Dear Friend: 

We have on hand a package, which we will send to you if you will 
COMPLETELY fill out the return card, giving sufficient identification to. 
warrant our sending this package to you. We will hold same at your 
risk subject to your forwarding directions for thirty days and the 
complete information requested. There are no charges whatsoever 
[41] and the package will be sent to you all charges prepaid. 


Yours very truly, 
The Gen-O-Pak Co. 


The return card attached to the above card contains a questionnaire. 
Among other questions asked of the person addressed is the name of 
his bank, his employer, and the name of a friend. 

Petitioner’s customers receive bundles of such cards from petitioner 
and address them to their respective debtors at their last known ad- 
dress, and then return the cards to petitioner who mails them to the 
debtors as addressed. Petitioner sends to his customers any reply 
cards received giving information concerning their debtors, and also 
mails to each replying debtor a packet containing three pen points 
having a retail value of 6¢. Petitioner testified the packet of pens 
thus sent is the package referred to on the postcards addressed to the 
debtors. In 1950 petitioner sold 44,253 of such cards at a price of 15¢ 
a set. The charge of 15¢ includes the cost of the cards, the cost of the 
pens, and covered petitioner’s service. 

The second form of double postcards which petitioner uses while 
trading as Gen-O-Pak Company also is addressed by petitioner’s cus- 
tomers. These cards are mailed to persons other than the debtor, and 
represent that Gen-O-Pak Company has on hand a package which it 
wishes to deliver to the debtor. The reply card asks for debtor’s 
address and other information which. would be valuable in making 
collections. When information is obtained by petitioner, it is sent 
on to his customers. The petitioner then sends a packet containing 
three pen points to the person answering the inquiry. The average 
charge for this type of double card is 11¢. In 1950 petitioner sold 
$8,510 worth of this type of card. 

The Commission found that by use of such cards petitioner falsely 
represented, and placed in the hands of his customers a means of 
falsely representing, directly or by implication, to customers’ debtors, 
and to others from whom information concerning debtors is sought, 
that such debtors are consignees of packages sent by others than peti- 
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tioner and in the hands of petitioner in the usual course of his busi- 
ness; that the packages have been prepaid by the consignor and are 
held by petitioner only for forwarding purposes; that the packages 
are of substantial value, and that delivery cannot be made because 
of lack of identification or address. The Commission further found 
that such representations are false and misleading, that petitioner’s 
business, so far as the recipients of the cards are concerned, has 
nothing to do with transportation of packages or their delivery to the 
proper consignees; that petitioner’s whole scheme is that of obtaining 
information by subterfuge, and that the cards have no substantial 
connection with the sale and distribution of other products sold by 
petitioner. 

Trading under the name, Manpower Classification Bureau, at the 
same address, petitioner sells and distributes in interstate commerce 
form letters which are sent to debtors whose names and last known 
_ addresses have been furnished by customers. The average price of the 
complete set of such letters and service is 11¢. The Commission found 
that by use of such form letters and the name, Manpower Classifica- 
tion Bureau, petitioner falsely represented, and placed in the hands 
of his customers a means of falsely representing that petitioner is 
engaged in operating a labor classification bureau for the purpose of 
obtaining information as to the manpower or employment situation, 
whereas petitioner’s only purpose is to obtain information concerning 
delinquent debtors by subterfuge. 

Petitioner also sells in interstate commerce a form letter designated, 
“The American Deposit System Type C Information Letter.” The 
average price 1s 15¢. In 1950 petitioner sold 28,486 of these forms. 
The customers address the envelopes and petitioner mails them. The 
form letter states, “We will forward to you a small sum of money 
deposited with us, for you,” if the debtor will give the information 
requested. The information asked is of a kind useful in collecting 
debts. When information is given, petitioner sends three pennies to 
person furnishing the information. The Commission found that the 
[42] petitioner was not in fact named as a depositary of a sum of 
money, and was not engaged in a fiduciary capacity or otherwise in 
receiving money to be delivered to debtors or others. 

The Commission found generally that the statements and repre- 
sentations contained in the postcards and the form letters sold and 
distributed by petitioner, as well as by his use of the trade names, 
“Manpower Classification Bureau” and “American Deposit System,” 
clearly have the tendency to mislead and deceive the recipients of 
such postcards and letters. 
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Petitioner is a member of a collectors’ organization and as such 
_ subscribes to and advertises in a collectors’ magazine, which is sent to 
collection agencies throughout the United States, and has the largest 
circulation of any magazine published in that field. Petitioner adver- 
tises under his various trade names. It is obvious from his advertis- 
ing that all of petitioner’s postcards and letters, under whatever trade 
name sold, are sold for no other purpose than to aid in making col- 
_lections from delinquent debtors. 

The Commission ordered petitioner to cease and desist the use of 
the postcards and letters hereinbefore described unless the words, 
“Collection Service,” appear in conjunction with the trade name used. 
On this petition for review, petitioner claims the Commission was 
without jurisdiction to issue the order because he says he was not 
engaged in interstate commerce. He also contends that unfair com- 
petition ? or deception on his part was not proved. 

As to the question of interstate commerce, petitioner states, “Noth- 
ing passes between the States except a postcard or letter, and the 
mere forwarding of a request for information through the mail does 
not constitute commerce within the meaning of the Act.” However, 
petitioner’s services go beyond the mailing of a request for informa- 
tion. The entire transaction as hereinbefore described must be con- 
sidered as a whole. It is clear that petitioner, on the dates specified 
-in the complaint, was engaged in “commerce” as that term is defined 
in the Act. 

Furthermore, the Commission is not deprived of jurisdiction because 
the deception involved was perpetrated by using the mails. Progress 
Tailoring Co. v. Federal Trade Commission, 7 Cir., 153 F. (2d) 103, 
105 [42 F. T. C. 882; 48. & D. 455]; Branch v. Federal Trade Com- 
mission, ( Cir., 141 F. (2d) 31, 34 [88 F. T. C. 857; 48. & D. 187]. 

Petitioner argues that the statements in his cards and letters are 
factually true and that it necessarily follows he did not engage in a 
deceptive act or practice. We do not agree. Words and sentences 
may be literally and technically true, and yet be framed in such a 
setting as to mislead or deceive. Bockenstette, et al. v. Federal Trade 
Commission, 10 Cir., 134 F. (2d) 369, 371 [36 F. T. C. 1106; 35. & D. 
539]; .D. D. D. Corp. v. Federal Trade Commission, 7 Cir., 125 F. (2d) 
679, 682 [34 F. T. C. 1821; 3S. & D. 455]. The petitioner intended 
the recipients of the cards and letters sold by him to draw inferences 
therefrom not based on fact. The information was requested not to 


2 Petitioner’s statement of the propositions of law relied on, and the introductory para- 
gtaph of his argument both use the term, “unfair competition,” apparently inadvertently, 
since unfair competition is not charged and is not an issue herein. 
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enable petitioner to mail a package to debtor, but rather to entrap 
him. The Commission acted within its powers in requiring that if 
petitioner used the cards and letters in the operation of his business, 
same be worded and phrased so as not to be misleading and deceptive. » 

It is not necessary that an unfair or deceptive act forbidden by 
the Trade Commission Act should cause a pecuniary loss. One of the 
purposes of the Act has been the protection of the public, and public 
interest may exist even though the practice deemed to be unfair does 
not violate any private right. Federal Trade Commission v. Klesner, 
280 U. S. 19, 27 [18 F. T. C. 581; 1 S. & D. 1166]; Gimbel Bros., 
Ine. v. Federal Trade Commission, 2d Cir., 116 F. (2d) 578, 579 
[32 F. T. C. 1820; 3S. & D. 314]; Gulf Or Corp. v. Federal Trade 
Commission, 5 Cir., 150 F. (2d) 106, 108 [40 F. T. C. 933; 4 S. & D. 
374]. The fact that acts and methods deemed deceptive are used to” 
trap delinquent debtors does not prevent such acts and methods from 
being against the public interest. Some of the debtors may have had 
a justifiable reason for not promptly paying their obligations. And 
a considerable number of persons who [43] receive cards and letters 
from petitioner are not debtors. ' 

A quite similar situation existed in Silverman v. Federal Trade Com- 
mission, 9 Cir., 145 F. (2d) 751 [39 F. T. C. 704; 4 S. & D. 283]. 
There the petitioner, operating as “General Forwarding System,” sold 
double postcards to be used by creditors and collection agencies in 
obtaining information concerning debtors by subterfuge. There, as 
here, representations were made that the petitioner had a prepaid 
package for debtor which it could not deliver because of error of 
address or lack of identification. Another double card used repre- 
sented that petitioner, operating as “Commercial Pen Company,” 
wished to introduce its pens and would mail one free to debtor if he 
would supply the information requested. In that case the “pen” 
forwarded were pen points, as in the case at bar. The Commission 
entered a cease and desist order and the Court of Appeals affirmed, 
holding that the practice engaged in by petitioner was a “cheap 
swindle,” which was not excused because it might in certain cases 
entrap swindling debtors. It was also held that it was not necessary 
to show that the swindled person suffered any pecuniary loss, the 
court citing Federal Trade Commission v. Algoma Lumber Oo., 291 
U.S. 67, 78 [18 F. T. C. 669; 2S. & D. 247]. 

The evidence sustains the findings of the Commission and the Com- 
mission acted within its powers. Therefore the petition to review 
and set aside the Commission’s order is denied, and the enforcement 
of the order of the Commission is ordered. . 
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ROBERT O. BENNETT, DOING BUSINESS AS NATIONAL 
SERVICE BUREAU, ET AL. v. FEDERAL TRADE COM- 
MISSION ? 


No. 11379—F. T. C. Docket 5745 


| (Court of Appeals, District of Columbia Circuit. Nov. 28, 1952) 


_ MErTHops, ACTS AND PRACTICES—MISREPRESENTATION—IF STATEMENTS LITERALLY 
TRUE OR Not TECHNICALLY FALSE 


Under Federal Trade Commission Act provision forbidding use of unfair. 
and deceptive practices in commerce, deception may result from use of, 
statements which are not technically false or which may be literally true, 
and words will be taken to mean what they are intended and understood 
to mean. 

MetHops, ACTS AND PRACTICES—MISREPRESENTATION—DECEPTIVE INDUCEMENTS 
TO PURCHASE OR DEAL—COLLECTION SCHEMES AND SWINDLES 


Use of a mail “skip tracer,” which was a form letter sent to delinquent 
debtors promising to forward to the debtor a check for a small sum of 
money deposited for debtor with sender upon receipt of inclosed question- 
naire containing requested information concerning debtor, his wife, his em- 
ployer, his bank, references, etc., constituted use of unfair and deceptive 
practices in commerce within the Federal Trade Commission Act. 


(The syllabus, with substituted captions, is taken from 200 F. 
(2d) 3862) 


In proceeding to set aside order of Commission, order affirmed 


Mr. John J. Byrne, of Washington, D. C., for petitioners. 

Mr. Alan B. Hobbes, Attorney, with whom M/r. W. 7. Kelley, Gen. 
Counsel, and Wr. Robert B. Dawkins, Asst. Gen. Counsel, all of Fed- 
eral Trade Commission, of Washington, D. C., on the brief, for 
respondent. 


Before Eperrton, Pretryman, and Wasurineton, Circuit Judges. 


Epcerton, Circuit Judge: 

This is a petition to set aside a cease and desist order of the 
Federal Trade Commission. 52 Stat. 111-113, 15 U.S. C. § 45. 

Petitioners’ business consists largely though not entirely of locat- 
ing delinquent debtors, and getting information from them, by what is 
called a mail “skip tracer”. The debtors and also petitioners’ cus- 
tomers are located throughout the United States. 

Customers sign petitioners’ form requesting petitioners to get in- 
formation, to pay ten cents for it, and to deposit ten cents to the 


4 Reported in 200 F. (2d) 362. For case before the Commission, see 48 FI’, T. C. 736. 
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debtor’s credit and charge the customer’s account. Petitioners then 
mail the following form letter, together with a self-addressed return 
envelope and a questionnaire, to each person named by a customer: 
“Tf you will fill in the inclosed blank giving the requested information 
we will forward you a check for a small sum of money deposited with 
us for you for that purpose. Very truly yours, Robert Bennett”. 
The letter is headed, and the questionnaire is addressed to, “The 
National Service Bureau Washington, D.C.” Neither the letter nor 
the questionnaire says anything about a debt or a creditor. The ques- 
tionnaire begins: “Below is the required information. Please send 
the check.” The required information includes name, address, occupa- 
tion, employer’s name and address, husband’s or wife’s name and 
employer, home telephone, business telephone, bank, and names and ad- 
dresses of two references. In response to a completed questionnaire 
petitioners mail their check for ten cents. 

[363] Petitioners formerly used the words “Disbursement Officer” 
after the signature of Robert Bennett on their letter, and the words 
“Disbursement Office” in the corner of the return envelopes, but 
ceased to do so after the Commission issued its complaint against 
them. 

The Commission found that petitioners’ use of the combined words 
“National”, “Service”, and “Bureau”, with a Washington address, 
represents that petitioners are connected with the United States gov- 
ernment. ‘The Commission found that petitioners, by saying they will 
on receipt of the requested information send “a check for a small 
sum of money deposited with us for you”, represent “that a small but 
significant sum of money to which the recipient of the letter is entitled 
has been deposited * * * and that this money will be forwarded to 
the recipient of the letter upon his furnishing sufficient information 
by means of which he can be identified as the person entitled to the 
money * * *. In fact [petitioners] are not connected with the 
United States Government in any respect. Nosum of money to which 
any recipient of these letters is entitled has been deposited * * * and 
no sum of money has been forwarded * * * other than [the] check 
for ten cents * * *. This practice is a transparent scheme to mislead 
and conceal the purpose for which the information is sought.” 

The Commission therefore found that petitioners were using unfair 
and deceptive practices in commerce within the meaning of the Fed- 
eral Trade Commission Act and ordered them to cease (1) using the 
name “The National Service Bureau” or any other words which might 
imply that they are connected with the United States government or — 
that their business is other than selling credit information; (2) repre- 
senting that money has been deposited to the credit of persons ques- 


\ 


\! 
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tioned unless the money has in fact been deposited and the amount is 
expressly stated ; and (3) using any forms, questions or other materials 
which do not clearly state that the information is to be used for credit 
purposes. 

Words mean what they are intended and understood to mean. “De- 
ception may result from the use of statements not technically false or 
which may be literally true.” United States v. 95 Barrels of Vinegar, 
265 U. S. 488, 448. Petitioners themselves point out to prospective 
customers that “Washington, D. C., the nation’s capital” is “the psy- 
chological city from which to send skip tracer mail”. And the Com- 
mission might well find as it did in effect that, in the context of “de- 
posited” and “a check”, ten cents is not a “sum of money” or even “a 
small sum of money”; that “a small sum of money in this context is, at 
least, a substantial number of dollars. A check for ten cents may net 
the debtor less than nothing, since some banks charge ten cents for 
depositing a check and the debtor pays the postage on his question- 
naire. 

The fraudulent nature of petitioners’ scheme is not only plain on its 
face but proved by its results. Letters in the record show directly 


that some debtors are deceived. Even more important, petitioners 


send out about 2100 letters a week and get about 700 replies, all from 
debtors who had failed to reply to letters from their creditors. It 
would be fantastic to suggest that one delinquent and previously unre- 
sponsive debtor out of three would reply if he thought he was furnish- 
ing information to his creditor for a net return, if any, of less than 
ten cents. There can be no reasonable doubt, and petitioners plainly do 
not doubt, that if they used the words “ten cents” they would get few 
replies. Their letter succeeds in conveying the false impression it 
must convey in order to achieve its purpose. 
The Commission’s order is valid and will be enforced. 


Affirmed. 
LIGGETT & MYERS TOBACCO CO. v. FEDERAL TRADE 
COMMISSION* 
Civil Action File No. 80-4——F. T. C. Docket 6077 
(United States District Court, S. D. New York, Dec. 1, 1952) 


FreperAL TRADE ComMMIssION AcT—CONSTRUCTION—WoRDS AND PHRASES— 
“Drue’—Foop, Drug AND CoSMETIC ACT—AS APPROPRIATELY RELEVANT 

In determining what Congress intended by section of Federal Trade 

Commission Act which defines drugs as “articles (other than food) intended 


*Reported in 108 F. Supp. 573. 
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to affect the structure of any function of the body of man”, resort could 
appropriately be had to legislative history of section of Federal Food, Drug, 
and Cosmetic Act which employs identical definition of “drug”. 


FEDERAL TRADE Commission AcT—ConsTruUcTION—WorDsS AND PHRASES— 
“Drue’—Prior INACTION UNDER POWER CONFERRED—AS NOT DETERMINATIVE 
Perr SE—LEGISLATIVE INTENT 

Fact that Federal Trade Commission had failed in past to treat certain 
type of cigarette advertising under its “drug” powers would not in itself 
be determinative of legislative interpretation of statutory definition of drugs, 
for purposes of application to cigarettes. _ 

ADMINISTRATIVE BopIrs AND AGENCIES—STATUTORY BOUNDARIES—As MARKING 
Agency LIMITATIONS, CHANGING TIMES AND CONDITIONS NOTWITHSTANDING 


As times and conditions change it is fitting that an administrative agency, 
before resorting to the legislature, should seek to invoke new means of 
coping with still unsolved problems, but in its zeal the agency must not 
exceed bounds of its statute. } 

FEDERAL TRADE COMMISSION AcT—CONSTRUCTION—WorRDS AND PHRASES— 
“DruG’—CIGARETTES—WHETHER EMBRACED IN TERM 


Cigarettes are not a “drug” under provisions of Federal Trade Commis- 
sion Act authorizing Commission to seek injunction against dissemination 
of false advertisements for the purpose of inducing the purchase of drugs. 


(The syllabus, with substituted captions, is taken from 108 F. Supp. 
573.) 


On motion to dismiss action of Commission to enjoin dissemination 
of allegedly false advertising of cigarettes, motion granted. 


Mr. Daniel J. Murphy, Chief, Division of Litigation, Bureau of 
Anti-Deceptive Practices and Ir. Frederick McManus, Trial Attor-- 
ney, Federal Trade Commission of Washington, D. C., for plaintiff, | 

Simpson, Thacher & Bartlett, New York City, Mr. Whitney North . 
Seymour, Mr. Armand F. MacManus and Mr. Thomas Thacher, of ° 
New York City, of counsel, for defendant. 


Irvine R. Kavurman, D. J. 
The Federal Trade Commission has sought to enjoin the dissemina- - 
tion of allegedly false advertising by the Liggett and Myers Tobacco : 
Company pending the issuance of a complaint under Sections 5 and ! 
12 of the Federal Trade Commission Act. The advertising in ques- : 
tion is the defendant’s representation 


“directly or by implication, that Chesterfield Cigarettes can be smoked | 
by any smoker without inducing any adverse effect upon the nose, 
throat and accessory organs of the smoker.” 
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(Paragraph Six of Complaint). The Commission maintains [that] 
Section 12 and 13 (a) of the Federal Trade Commission Act* [574] 


confer jurisdiction upon this court. Liggett and Myers here moves to 


dismiss the complaint for lack of jurisdiction of subject matter on 
the ground that the product advertised is not a “drug” within the 
meaning of Section 12, 13 (a). The contention that cigarettes are 
within the purview of these sections is a novel one and consideration 
of the merits of the petition for injunction has, therefore, been re- 
served until this jurisdictional question is resolved. 

Section 15 (c) states that for the purposes of Sections 12, 13 and 
14 the term “drug” means: 

(1) articles recognized in the officiak United States Pharmacopoeia, 
official Homeopathic Pharmacopoeia of the United States, or official 
National Formulary, or any supplement to any of them; and 

(2) articles intended for use in the diagnosis, cure, mitigation, 
treatment or prevention of disease in man or other animals; and 

(3) articles (other than food) intended to affect the structure or 
any function of the body of man or other animals; and 

(4) articles intended for use as a component of any article specified 
in clause (1), (2), or (3) ; but does not include devices or their com- 
ponents, parts, or accessories. 

Paragraph Five of the Complaint alleges that tobacco is a drug as 
“drug” is defined in the Federal Trade Commission Act because: 

(a) It is recognized in the official Homeopathic Pharmacopoeia of 
the United States; 


+Sec. 12. (a) It shall be unlawful for any person, partnership, or corporation to dis- 
sSeminate, or cause to be disseminated, any false advertisement— 

(1) By United States mails, or in commerce by any means, for the purpose of inducing, 
or which is likely to induce, directly or indirectly the purchase of food, drugs, or cosmetics ; 
or 

(2) By any means, for the purpose of inducing, or which is likely to induce, directly or 
indirectly, the purchase in commerce of food, drugs, devices, or cosmetics. 

(b) The dissemination or the causing to be disseminated of any false advertisement 
within the provisions of subsection (a) of this section shall be an unfair or deceptive act 
or practice in commerce within the meaning of section 5. 

Sec. 18. (a) Whenever the Commission has reason to believe— 

(1) that any person, partnership, or corporation is engaged in, or is about to engage in, 
the dissemination or the causing of the dissemination of any advertisement in violation 
of section 12, and 

(2) that the enjoining thereof pending the issuance of a complaint by the Commission 
under section 5, and until such complaint is dismissed by the Commission or set aside by 
the court on review, or the order of the Commission to cease and desist made thereon has 
become final within the meaning of section 5, would be to the interest of the public, 
the Commission by any of its attorneys designated by it for such purpose may bring suit 
in a district court of the United States or in the United States court of any Territory, 
to enjoin the dissemination or the causing of the dissemination of such advertisement. 
Upon proper showing a temporary injunction or restraining order shall be granted without 
bond. -Any such suit shall be brought in the district in which such person, partnership, or 
corporation resides or transacts business. 
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(b) Defendant in advertisements has represented and is represent- | 


ing directly and by implication that Chesterfield cigarettes are manu- 


factured in such a manner as to prevent irritation to the nose, throat — 


and accessory organs of smokers thereof. 

By amendment to Paragraph Five of the Complaint the Commis- 
sion seeks to add a third ground: 

(c) Tobacco is an article intended to effect the functions of the 
body of man. 

I shall consider these allegations in the order presented. 


I. Effect of Listing in Homeopathic Pharmacopoeia 


The difficulties which confronted the legislative draftsmen who 
sought to define “drug” are obvious. Realizing that no contemporary 


listing would suffice resort was [575] had to the three reference works. 


The issue then is whether smoking tobacco as exemplified by Chester- 
field cigarettes falls within the category listed in the Homeopathic 


Pharmacopoeia. Tobacco does not appear in either the United States — 


Pharmacopoeia or the National Formulary. 

The defendant contends that since “cigarettes” as such are not 
listed in the Pharmacopoeia, this, by itself, is sufficient to render 
inapplicable this provision. I don’t agree with this. Surely, if 
smoking tobacco is a drug the manner in which it is packaged, and 
what it is called after packaging, is, in this instance, of no greater 
significance than the difference between some other drug preparation 
in pill or powder form. 

While it is true that the Homeopathic Pharmacopoeia of the United 
States (6th Ed. Rev. 1941) p. 546 lists tobacco, it does not stop with 
the mere mention of “tobacco.” Several paragraphs follow the listing 
of tobacco with the following headings: “Description” — “Habitat” — 
“History” “Part Used” and “Preparations.” It is only after an 
examination of each of those paragraphs that one can determine 
whether the listing was intended to cover all derivatives of the tobacco 
plant. 

I am led to the inescapable conclusion that tobacco was listed in 
the Homeopathic Pharmacopoeia solely because it was the source of a 
preparation known as “tincture of tobacco.” This preparation is 
‘described in the Pharmacopoeia as follows: 

“Preparations. 


a. Tincture g. Drug strength 75 
Tabacum, in coarse powder, 100 Gm. 
Distilled water, a sufficient 

quantity in this proportion, 200 Ce. 
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Strong alcohol, a sufficient * 
quantity in this proportion, 824 Ce. 
To make one thousand cubic centimeters 
of tincture. 
b. Dilutions: 2x and higher, with 
dispensing alcohol. 
c. Medications: 2x and higher.” 


No indication is given of the uses to which tincture of tobacco was 
put but, judging by its ingredients, it was a preparation far removed 
in form and purpose from the ordinary cigarette. 

I conclude, therefore, that the listing of one derivative of the tobacco 
plant in the Homeopathic Pharmacopoeia does not warrant a holding 
that smoking tobacco—in cigarettes in general and Chesterfield ciga- 
rettes in particular—another derivation of that plant, is also included 
therein. 


Il, Allegation That Cigarettes Prevent Irritation. 


The Commission’s second allegation is that 


“Defendant in advertisements has represented and is representing 
directly and by implication that Chesterfield cigarettes are manufac- 
tured in such a manner as to prevent irritation to the nose, throat and 
accessory organs of smokers thereof.” 


If this allegation were construed as a charge that the defendant af- 

firmatively claimed a therapeutic purpose for Chesterfield cigarettes 
we would be confronted with a question of fact which would have to 
await trial. But this is not the case here. It is true that cigarettes 
have, in the past, been placed on the market and advertised as having 
therapeutic purposes. See U.S. v. 46 cartons, more or less, each con- 
taining 10 packages of an article of drug labeled in part: Fairfax Ciga- 
rettes * * *, (Libel filed in U.S. D. C. N. J. June 18 1952.) How- 
ever that is toeto caele from a representation by the defendant of a 
“non-adverse” rather than beneficial effect. Thus, the Commission in 
its brief, p. 6, urges: 
“The defendant is claiming for its Chesterfield cigarettes a quality al- 
legedly not attributable to other cigarettes the quality of non-irrita- 
tion of the nose, throat and accessory organs. And the inescapable 
conclusion is therefore that the defendants have so compounded their 
product as to eliminate, prevent or certainly mitigate the usual 
irritation that is caused by tobacco smoke, including cigarette 
smoke.” 
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[576] Further, Paragraph Six of the complaint states, in part: 


“In said advertisements defendants represented directly or by impli- 
cation, that Chesterfield cigarettes can be smoked by any smoker with- 
out inducing any adverse effect upon the nose, throat and accessory 
organs of the smoker.” 

So construed, the issues raised by this allegation and those presented 
by the third charge which the Commission seeks to add by amendment, 
are substantially the same. 


UI. Allegation That Cigarettes are“Intended to Affect the Functions 
of the Body of Man” 


Paragraph Six of the Complaint alleges that 


“the smoke from Chesterfield cigarettes is an irritant to the mucous 
membrane of the nose, throat, Eustachian tubes, sinuses, larynx and 
trachea.” ? 

The third statutory definition of a “drug” is by far the broadest. 
Anything which stimulates any of the senses may be said, in some per- 
haps insignificant degree, to affect the functions of the body of man. 
Consequently any article which, used in the manner anticipated by the 
manufacturer thereof, comes into contact with any of the senses may be 
said to be an article “intended to affect the functions of the body of 
man.” (Overusage of many articles may have adverse effects but it 1s 
questionable whether the effects of overusage may be considered in- 
tended effects. ) 

Surely the legislators did not mean to be as all-inclusive as a literal 
interpretation of this clause would compel us to be. 

Our question is whether Congress intended to include articles which 
affect the functions of the body of man in the manner in which ciga- 
rettes affect those functions. But 


“when we ask what Congress ‘intended’ usually there can be no answer,. 
if what we mean is what any person or group of persons actually had in 
mind. Flinch as we may, what we do, and must do, is to project our- 
selves, as best we can, into the position of those who uttered the 
words, and to impute to them how they would have dealt with the 
concrete occasion. He who supposes that he can be certain of the 
result, is the least fitted for the attempt.” 

*The plantiff submits, in opposition to the motion to dismiss, affidavits by medical 


authorities which seek to demonstrate that smoking has adverse effects upon the unhabitu-. 
ated smoker and the smoker who exceeds his limit of tolerance. While this motion should 


be decided on the pleadings, the plaintiff has asked that these affidavits be considered. ~ 


For the purpose of this motion I shall assume the correctness of the statements in the 
affidavits. 
= See footnote 5, infra. 
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L. Hand, J., in U.S. v. Klinger, C.A. 2, decided Noveniber 8, 1952, at 
| p. 62. With this admonition in mind, we must nevertheless proceed 
_ to discover the legislative intent. 

Resort may appropriately be had to the legislative history of Sec- 

tion 201(g) of the Food and Drug Act (21 U.S.C., Sections 301, 321 
-(g)) which employs the identical definition of “drug” as that found 
in Section 15(c) of the Federal Trade Commission Act. Senator 
~ Copeland, in explaining the inadequacies of the previous definition of 
- “drug” stated : 


“It also permits the escape of preparations which are intended to alter 
the structure of some function of the body, as, for example, prepara- 
tions intended to reduce excessive weight.” 


78th Cong. Rec. 8960, 73rd Cong., 2d Sess. (1934). 


The report from the Committee on Commerce on S—5, 74th Cong., 
Ist Sess. (1935) also cites “slenderizers” as an example of the type of 
article which the expanded definition was designed to encompass. 
These products have very decided effects upon the structure of the 
body and the very purpose for which the product is consumed is to 
bring about such effects. 

The Commission asserts that the defendant alleges a “soothing” 
property and that cigarettes are advertised and bought with [577] 
this soothing property in mind. But many things soothe the troubled 
mind of modern man and I do not feel that this is the type of effect 
which the statute contemplates.‘ 

There has been a long history of litigation between the Commission 

and cigarette advertisers. See e.g. In the Matter of R. J. Reynolds 
~ Company, 46 F.T.C. 706 (1950) ; Ln the Matter of P. Lorillard Com- 
pany, 46 F.T.C. 735 (1950). Iam conscious of the Commission’s fail- 
ure in the past to treat this type of cigarette advertising under its 
“drug” powers. This, however, should not in itself be determinative 
of the question of legislative interpretation. As times and conditions 
change it is fitting that an administrative agency, before resorting 
to the legislature, should seek to invoke new means of coping with 
still unsolved problems. But in its zeal the agency must not exceed 
the bounds of its statute. The legislative history, such as it it,° coupled 
with indications of .contemporaneous administrative interpretation 
leads me to the conclusion that Congress, had the matter been consid- 
ered, would not have intended cigarettes to be included as an article 
4I pointed out upon the argument of the instant motion that a new suit of clothes has 


a palliative effect and the “soothing” effect of a new bonnet purchased by the fairer sex, 


should not be overlooked. 
5 See also Remarks of Senator Wheeler, 83d Cong. Rec. 3202-93, 75th Cong., 3d Sess. 


(1938). 
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‘Gntended to affect the functions of the body of man” or in any other ) 


definition of “drug.” 

Since I hold that no “drug” is involved in the sale of defendant’s . 
product, the complaint must be dismissed. In view of this disposi- 
tion, the plaintiff’s motion for a temporary injunction will be consid- | 
ered withdrawn without. prejudice. Settle order. 

At New York, New York, in said district, on December 15th, 1952. 

Defendant nee moved this Court, by order to show cause dated 
November 12, 1952, to dismiss this action for lack of jurisdiction over 
the subject meitcn ap that Section 13(a) of the Federal Trade Com- 
mission Act, as amended (15 U.S. C. A. § 53(a)), does not authorize | 
the Court to grant a temporary injunction or otherwise entertain 
jurisdiction over this action, and said motion having regularly come 
on to be heard on November 20, 1952, 

Now, on reading and filets the summons and complaint and the 
Manehnls return herein, the rae to show cause dated November 12, 
1952 and the thereunto annexed affidavits of Whitney North Seymour, 
Robert C. Batterman, William A. Blount and Thomas Thacher, all » 
sworn to November 12, 1952, and the affidavits of Everett C. Albritton, 
Clarence R. Hartman and James P. Doyle, all sworn to November 18, 
1952, submitted by the plaintiff in opposition to said motion, and 
plaintiff’s amendment to Paragraph Five of the complaint, submitted 
November 20, 1952, and after hearing Messrs. Simpson, Thacher & 
Bartlett (Whitney North Seymour, Esq., of counsel) for the defend- 
ant, in support of said motion, and Frederick McManus, Esq., of 
counsel for the plaintiff in opposition thereto, and due deliberation 
having been had thereon, and it appearing to the Court that it lacks 
jurisdiction of the subject matter of this action, it is hereby 

Ordered that the defendant’s motion be and the same is hereby 
granted in all respects, and it is further 

Ordered that the complaint herein be and it hereby is dismissed. 


ESTHER ZITSERMAN TRADING AS J. M. HOWARD CO. 
v. FEDERAL TRADE COMMISSION? 


No. 14533—F. T. C. Docket 5737 
(Court of Appeals, Eighth Circuit. Dec. 18, 1952) 


APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS AND CONCLUSIONS OF CoM- 
MISSION—IF EVIDENCE IN SUPPORT OF COMPLAINT Not INCLUDED BY PETITIONER 
IN PRINTED RECORD 


Where petitioner seeking review of a cease and desist order entered by 
the Federal Trade Commission failed to include in the printed record any 


1 Reported in 200 F. (2d) 519. For case before the Commission, see 48 F. T. C. 478, 
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of the evidence confessedly introduced in support of complaint filed against 
her, findings and conclusions would be presumed to be sustained by evi- 
dence, and could not be reviewed. 


MeErHops, ACTS AND PRACTICES—AIDING AND ABETTING UNFAIR OR UNLAWFUL AcT 

OR PRACTICE—LOTTERY MERCHANDISING DEVICES 

Sales of goods by plan or method which involves use of game of chance, 
gift enterprise, or lottery is practice which is contrary to established policy 
of Federal Government and violative of Federal Trade Commission Act, 
and likewise it is contrary to public policy and public interest to place 
in hands of others the means of engaging in such acts and practices; and 
therefore selling in interstate commerce the means or instrumentalities by 
which merchandise can or may be sold by games of chance, gift enterprise 
or lottery is an unfair practice. 

MeETHOpS, ACTS AND PRACTICES—AIDING AND ABETTING UNFAIR OR UNLAWFUL ACT 
OR PRACTICE—LO?TTERY MERCHANDISING DrvickS—I¥F SHIPPED IN INTERSTATE 
COMMERCE FOR ULTIMATE USE IN INTRASTATE RESALE ONLY 

Interstate shipment of lottery devices for ultimate use in connection with 
sale and distribution of merchandise in intrastate commerce only was never- 
theless an unfair practice subject to preventive control of Federal Trade 
Commission. 


a“ 


CEASE AND DESIST ORDERS—SCOPE—WHETHER T00 Broap—AIDING AND ABETTING 
UNFAIR OR UNLAWFUL ACT OR PRACTICE—LOTTERY MERCHANDISING DEVICES 


Federal Trade Commission’s order, directing manufacturer to cease and 
desist [520] from selling or distributing in commerce push cards, punch- 
boards, or other lottery devices which were to be used, or might be used, in 
sale or distribution of merchandise to public by means of game of chance, 
gift enterprise, or lottery scheme, prohibited, when properly interpreted, 
only the distribution in interstate commerce of any push card, punchboard, 
or other device which was designed to serve as an instrumentality for 
sale of articles of merchandise by lottery methods, and therefore such order 
was not too broad. 


(The syllabus, with substituted captions, is taken from 200 F. 
(2d) 519) 


On petition for review of order of Commission, order affirmed and 
enforced. 


Mr. F. W. James, of Evanston, Ill., for petitioner. 

Mr. John W. Carter, Jr., Atty. for Federal Trade Commission, 
Washington, D. C. (Afr. W. 7’. Kelley, Gen. Counsel, and Mr. Robert 
B. Dawkins, Asst. Gen. Counsel, of Washington, D. C., on the brief), 
for respondent. 


Before Garpngr, Chief Judge, and Wooprouer and Cotter, Cir- 
cut Judges. 


Garvner, Chief Judge. 
This is a petition to review a cease and desist order entered against 
petitioner by the Federal Trade Commission, The order was en- 
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tered after hearing on complaint which alleged in substance that 
petitioner manufactured push cards and punchboards, selling and 
distributing them in interstate commerce to manufacturers of and 
dealers in various other articles of merchandise and that such push — 
cards and punchboards are so prepared and arranged that when used — 
in selling merchandise a game of chance, gift enterprise or lottery 
scheme is involved; that many persons, firms and corporations who 
distribute and sell merchandise in interstate commerce purchase pe- 
titioner’s push cards and punchboards and pack and assemble as- 
sortments of merchandise with said push cards and punchboards; 
that retail dealers who purchase such assortments expose such assort-_ 
ments to the purchasing public and sell merchandise by means of peti- 
tioner’s push cards and punchboards; that because of the element of 
chance involved members of the purchasing public are induced to 
buy from such retail dealers and as a result many retail dealers 
have been induced to deal with manufacturers, wholesale dealers and 
jobbers who distribute merchandise together with petitioner’s devices; 
that the sale of merchandise to the public by the use of such push 
cards and punchboards involved a game of chance to procure mer- 
chandise at less than normal retail prices; that the sale of merchandise 
by this method and means teaches and encourages gambling among 
members of the public, all to the injury of the public; that the sale 
of merchandise by chance or lottery is a practice which is contrary 
to the established public policy of the Government of the United 
States and constitutes unfair acts and practices in commerce; that 
by the sale of petitioner’s push cards and punchboards petitioner 
supplies to and places in the hands of others the means of con- 
ducting lotteries, games of chance or gift enterprises in the sale or 
distribution of merchandise; that petitioner thus provides others 
with the means of and instrumentalities for engaging in unfair acts 
and practices in commerce in the sale of merchandise. The complaint 
also charged that said acts and practices of petitioner are all to the 
prejudice and injury of the public and constitute unfair acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


By answer petitioner put in issue all the allegations of the com- 
plaint. 

Although the printed record contains no evidence, nor even a re- 
cital that evidence was introduced in support of the allegations of 
the complaint, it is admitted by counsel for petitioner in his brief that 
“after issues were joined the Commission held hearings.” Neither 
does the printed record contain any evidence introduced or offered 
by the petitioner. The hearing examiner filed his initial decision 
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which included findings of fact and conclusions of law and an order 
to cease and desist. The findings which are set out in detail in the 
printed record sustained all the [521] substantial allegations of the 


_ complaint and concluded that the petitioner’s acts and practices as 


found constituted unfair acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. An order 
was entered which directed petitioner to cease and desist from “sell- 
- ing or distributing in commerce as ‘commerce’ is defined in the Fed- 
eral Trade Commission Act, punchboards, push cards, or other lottery 
devices which are to be used, or which may be used, in the sale and 
distribution of merchandise to the public by means of a game of 
chance, gift enterprise or lottery scheme.” Petitioner appealed to 
the Commission from the decision of the trial examiner and on hearing 
the decision of the trial examiner was affirmed and adopted as the 
decision of the Commission. 

By her petition for review in this court petitioner asks that we re- 
view “the findings and order of the Federal Trade Commission in 
said cause and enter a decree in this honorable court setting aside the 
order of the Federal Trade Commission * * *.” In support of her 
- petition she urges: (1) that the hearing granted her did not comply 
with the due process clause of the Constitution nor with the Admin- 
istrative Practice Act in that the trial examiner refused to grant the 
_ petitioner adequate hearings; (2) the Commission does not have juris- 
diction to restrain the interstate shipment of push cards and punch- 
boards; (8) the order issued is too broad; (4) the proceeding is not in 
the interest of the public as required by the Federal Trade Com- 
mission Act. 

Although petitioner seeks a review of the findings of the Commis- 
sion, she has not included in the printed record any of the evidence 
confessedly introduced in support of the allegations of the complaint. 
In this situation the findings and conclusions are presumed to be sus- 
tained by the evidence and may not be reviewed here. 

The contention that petitioner was not granted a fair hearing is 
bottomed on certain alleged rulings of the trial examiner rejecting 
petitioner’s proffered evidence. The evidence is not in the printed 
record and Rule 10 (b) of this court among other things provides 
that, “If the appellant or petitioner in his brief challenges rulings 
upon evidence, such evidence, the objections interposed thereto, and 
the rulings questioned shall be quoted in the printed record, and if 
the question of the sufficiency of the evidence to support a finding, 
ruling, order, verdict or judgment of the court or board is raised 
by the appellant or petitioner, he shall include in the printed record 
(in narrative form) all evidence received upon the trial or hearing 
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pertinent to that question.” See Loughran v. Federal Trade Com- 
mission, 8 Cir., 148 F. (2d) 481 [88 F. T. C. 919; 48. & D. 214]. It 
is, however, urged by the petitioner that the record sufficiently reflects 
the ruling of the court on the admission of evidence because there is 
printed in the record, under the heading “Ruling,” the following: 
“The Commission on appeal from the Trial Examiner’s initial deci- 
sion in upholding the Examiner’s ruling that petitioner could not 
have hearings for the purpose of introducing evidence on the intra- 
state use of punch boards, ruled ‘The Commission is of the opinion 
that the distribution in commerce of devices which aid and encourage 
merchandising by gambling is contrary to the interest of the public.’ ” 
As there is nothing in this ruling which reflects the circumstances un- 
der which the ruling of the examiner was made nor what, if any 
evidence was offered, this record leaves much to conjecture and specula- 
tion. In the final analysis, however, we think the contention is sub- 
stantially embodied in petitioner’s argument to the effect that the Fed- 
eral Trade Commission Act does not confer jurisdiction on the Com- 
mission to restrain transportation of the devices here in question in 
interstate commerce because the devices are used in connection with 
the sale of merchandise by chance or lottery in intrastate commerce. 
Unless petitioner’s argument on this question is sound, then mani- 
festly the ruling complained of which it is said denied her the right 
to make proof that the devices were ultimately to be used for the sale 
of merchandise only in intrastate commerce, could not be prejudicial. 

[522] The controversy is concerned with the sale and distribution of 
lottery devices. Petitioner in her brief admits the sale and distri- 
bution in interstate commerce of lottery devices and their use in the 
sale and distribution of merchandise, and, indeed, as that is the finding 
of the Commission it can not, in the condition of the record, be here 
challenged. This narrows the issue to the question as to whether 
or not the Commission is without jurisdiction if these devices though 
transported in interstate commerce are ultimately used in connection 
with the sale and distribution of merchandise only in intrastate 
commerce. It 1s broadly urged that the Commission has no juris- 
diction over interstate shipments of lottery devices. In the recent 
case of Federal Trade Commission v. Raladam Company, 316 U. S. 
149 [34 F. T. C. 1848; 3S. & D. 474], it is among other things said: 

“One of the objects of the Act creating the Federal Trade Com- 
mission was to prevent potential injury by stopping unfair methods 
of competition in their incipiency. * * *” 

It is now well settled by controlling decisions that the sale of goods 
by a plan or method which involves the use of a game of chance, gift 
enterprise, or lottery is a practice which is contrary to the established 
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policy of the Government of the United States and violative of the 
Federal Trade Commission Act. It is equally well established that 
selling in interstate commerce the means or instrumentalities by which 
merchandise can or may be sold by games of chance, gift enterprise 
or lottery is an unfair method of competition. Placing in the hands 
of others the means of engaging in such acts or practices is contrary 
to the public policy and the public interest. The Commission found 
_ that the act prohibited by the order to cease and desist. was the selling 
- and distribution of lottery devices in interstate commerce and we 
think the act prohibited by the order is contrary to public policy of 
the United States Government. The questions have, we think, been 
conclusively determined against the contentions of the petitioner by 
a long list of decisions. Chas. A. Brewer & Sons v. Federal Trade 
Commission, 6 Cir., 158 F. (2d) 74 [43 F. T. C. 1182; 4S. & D. 588]; 
Modernistic Candies v. Federal Trade Commission, 7 Cir., 145 F. (2d) 
454 [389 F. T. C. 709; 4S. & D. 288]; Federal Trade Commission v. 
Martoccio Co., 8 Cir., 87 F. (2d) 561 [24 F. T. C. 1608; 2 8S. & D. 381]; 
Lichtenstein v. Federal Trade Commission, 9 Cir., 194 F. (2d) 607 

[48 F. T. C. 1750]. In Lichtenstein v. Federal Trade Commission, 
supra, the court among other things said: 

“Upon a review of the history of Section 5 (a) in connection with 
the decisions of the court thereon, we are of the opinion that the 
petitioner’s use of interstate commerce to ship these devices to be used 
in intrastate commerce in the gambling disposition of merchandise 
to the ultimate consumer is one of the ‘unfair * * * practices in 
commerce’ subject to the preventive control of the Commission.” 

Touching the question of public policy the court in Modernistic 
Candies v. Federal Trade Commission, supra, among other things 
said: 

“There may be in every child the impulse that prompts him to take 
a chance, but it has been the public teaching and the public policy 
of the land that gambling is immoral and to be condemned. The 
Federal Government has made it a criminal offense to transport lot- 
tery tickets or to cause them to be transported in interstate commerce. 
18 U.S. C. A. Sec. 387. Lotteries used in the marketing of merchan- 
dise have long been condemned by the Supreme Court and by this 
court. The cases are legion.” 

And again the court said: 

“Tt is clear that the Federal Trade Commission has the power to 
eradicate merchandising by gambling in interstate commerce. We 
think the Commission also has the power to prohibit the distribution 
in interstate commerce of devices intended to aid and encourage mer- 
chandising by gambling. The gamblers and those who deliberately 
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and designedly aid and abet them are both engaged in practices con- 
trary to public policy. Merchandising by gambling should not be 
divided into [523] insulated acts, which appear innocent when exam- 
ined separately. This unfair practice should be viewed as a whole. 
If the Federal Trade Commission is to police merchandising by gam- 
bling, it must police those who designedly and deliberately aid and 
abet this practice. We think the Commission has such power.” 

The case of Chas. A. Brewer & Sons v. Federal Trade Commission, 
supra, decided by the Court of Appeals for the Sixth Circuit, may be 
said to be on “all fours” with the instant case. The complaint in that 
case was substantially identical with that in the case at bar. The find- 
ings and the order were the same as are here involved and the same 
contentions of counsel for petitioner were made there as are urged 
here. These contentions are, we think, convincingly answered by the | 
well considered opinion by Judge Martin which reviews all the perti- 
nent authorities to the date of the opinion. After analyzing the Com- 
mission’s findings the court said: 

“*« * * With deliberate intent, using channels of interstate com- 
merce, they put into the hands of others, including manufacturers and 
wholesale and retail dealers, the means of using ‘unfair methods of 
competition’ and ‘unfair or deceptive acts or practices.’ Manufac- 
turers and wholesale dealers who purchase their made-to-order punch 
boards and push cards frequently make up complete assortments of 
merchandise and boards or cards, which find their way into interstate 
commerce. 

“For the reasons hereinafter appearing, we have reached the con- 
clusion that, in thus aiding and abetting, inducing and procuring 
manufacturers and wholesale and retail dealers in merchandise to use 
unfair or deceptive acts or practices and unfair methods of competi- 
tion, Charles A. Brewer and Son, though manufacturing no merchan- 
dise except the lottery devices which they ship in interstate commerce, 
fall within the restraining power of the Federal Trade Commission as 
vested by the Federal Trade Commission Act. 52 Stat, 111.” 

As before observed, every argument urged upon us here was con- 
sidered by the court in the Brewer case and counsel for petitioner 
frankly admits that if correct the decision in that case is conclusive 
against him. He contends, however, that the cases above cited, in- 
cluding the Brewer case, are in conflict with the decision of the Su- 
preme Court in Federal Trade Commission v. Bunte Brothers, 312 
U.S. 349 [32 F. T. C. 1848; 3S. & D. 387]. The Bunte case, however, 
is readily distinguishable in its facts from the instant case and this 
has been done for us by Judge Martin in his opinion in the Brewer 
case, where it is said: 
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“The case is plainly distinguishable from that at bar, in that, in the 
Bunte Brothers case, the sale of the petitioner’s products was entirely 
within the State of Illinois. Here, the petitioners ship in interstate 
commerce throughout the United States their manufactured lottery 
devices.” 

The same view is expressed by the United States Court of Appeals 
for the Fourth Circuit in the recent case of Consolidated Manufac- 
turing Company, et al. v. Federal Trade Commission, 199 F. (2d) 
417 [49 F. T. C. 1658], where it is said inter alia: 

“No judge anywhere has expressed a contrary opinion and nothing 
to the contrary can be worked out arguendo from 7'rade Commission 
v. Bunte Bros., 312 U.S. 349 [382 F. T. C. 1848; 3 S. & D. 387], which 
held merely that the Commission was without power over purely in- 
trastate transactions.” 

It is finally urged that the order of the Commission is too broad. 
This contention was also urged in the Brewer case and in the Consoli- 
dated Manufacturing Company case. Both of those courts expressed 
the view that the order complained of was not too broad. In the last 
cited case the court said: 

“We agree with the Court of Appeals of the Third Circuit that the 
order complained of is not too broad and that, properly interpreted, 
it prohibits ‘only the distribution in interstate commerce of any push 
card, punchboard or other device which is designed [524] to serve as 
an instrumentality for the sale of articles of merchandise by lottery 
methods.’ ” 

We have given consideration to all other contentions of the peti- 
tioner and think they are wholly without merit. 

The petition to review will be dismissed, and the cease and desist 
order of the Commission is affirmed and will be enforced. 


FEDERAL TRADE COMMISSION v. MINNEAPOLIS- 
HONEYWELL REGULATOR CO.* 


No. 11—F.T.C. Docket 4920 


(United States Supreme Court. Dec. 22, 1952) 


APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS FOR CERTIORARI—W HETHER 
TIMELY—IF ReEvERSAL OF Part JII or OrpER Fortowrep By Larer “FINAL 

. DECREE” GRANTING REQUESTED HNFORCEMENT AS TO UNCONTESTED Parts I AND II 
In proceeding to review a cease and desist order of Federal Trade Com- 
mission, where the Court of Appeals, on July 5, 1951 reversed Part III of 


*Reported in 344 U. S. 206, 73 S. Ct. 245; lower court's decision in 191 FF. (2d) 786. 
For case before Commission, see 44 F. T. C. 351. 
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Commission’s order and, following filing of Commission’s memo on August 
21, 1951 requesting that its cross-petition for enforcement be sustained as 
to Parts I and II, issued on September 18, 1951, a “final decree” repeating 
terms of its prior judgment and granting Commission’s request, Commis- 
sion’s petition for writ of certiorari on December 14, 1951, was not timely. 


APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS FOR CERTIORARI—WHETHER 
TIMELY—Ir REVERSAL OF Part III or OrpER FoLttowep By LATER “FINAL DE- 
COREE” GRANTING REQUESTED ENFORCEMENT AS TO UNCONTESTED Parts I AND II— 
WHETHER “MEMORANDUM” REQUESTING, UNTIMELY PETITION FOR REHEARING 


Where the Court of Appeals on July 5, 1951, had reversed Part III of 
the Federal Trade Commission’s order, Commission’s filing of memo on 
August 21, 1951, re- [246] questing that it cross-petition for enforcement 
of all three parts be sustained as to Farts I ard II did not constitute an 
untimely petition for rehearing as to Part III of its order, and, therefore, 
the 90 day period for filing a writ of certiorari would not begin to run again 
from the September 18, 1951 final decree issued by the Court of Appeals. 
granting Commission’s request. 


APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS FOR CERTIORARI—W HETHER 
TIMELY—How PERIOD TOLLED 
The period within which an appeal must be taken or a petition for cer- 
tiorari filed begins to run anew only when the lower court changes matters. 
of substance or resolves a genuine ambiguity in a judgment previously 
rendered and not when a judgment previously entered has been reentered or 
revised in an immaterial way. 


APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS FOR CERTIORARI—WHETHER 
TrmrLy—How PeERiIop ToLLEep—WHeEtTHER LEGAL RIGHTS AND OBLIGATIONS, 
SETTLED BY PRIOR ORDER, THEREAFTER DISTURBED OR REVISED 


In determining whether reentry or revision of a judgment previously 
entered should toll time within which review must be sought, question is. 
whether the lower court, in its second order, has disturbed or revised legal 
rights and obligations which, by its prior judgment, had been plainly and 
properly settled with finality. 


APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS FOR CERTIORARI—W HETHER 
TiMELY—How PERIop TOLLED—WHETHER LeGaAL RicHTs AND OBLIGATIONS, 
SETTLED BY PrRIoR OrDER, THEREAFTER DISTURBED OR REVISED—IF PARTS I AND IL 
OF ORDER, AFFIRMED AND ENFORCED BY COURT AFTER REVERSING PArT III, Nor 
CHALLENGED BY RESPONDENT 


In proceeding to review a cease and desist order of the Federal Trade 
Commission, where respondent did not challenge Parts I and II of the Com- 
mission’s order, issue whether the Court of Appeals had power to affirm 
and enforce such parts of the Commission’s order was not raised. 


APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS FOR CERTIORARI—WHETHER 
TIMELY—IF JUDGMENT REveRSING Part III or CoMMISSION’s ORDER, FOLLOWED, 
AT COMMISSION’s REQUEST, WITH SUBSEQUENT JUDGMENT REPEATING TERMS OF 
PRIOR, AND AFFIRMING AND ENFORCING, AS REQUESTED, PARTS I AND I]—PRLOR 
As REVIEWABLE “HINAL” 

In proceeding to review a cease and desist order of the Federal Trade 
Commission, judgment reversing Part III of Commission’s order consti- 
tuted a reviewable “final judgment” even though it was followed, at Com- 
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mission’s request, with a subsequent judgment repeating terms of the prior 
judgment and granting Commission’s request that remaining Parts I and 
II be affirmed and enforced in accordance with Commission’s cross-petition. 


APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS FOR CERTIORARI—LIMITATIONS 
In TIME—IN GENERAL 
Litigation must at some sefinite point be brought to an end. 
APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS FOR CERTIORARI—LIMITATIONS 
In TIME—TOLLING OF—STATUTORY LIMITATION—APPLICATION 


The statutes limiting the appellate jurisdiction of the Supreme Court are 
not to be applied in way which will permit tolling of time limitations because 
of some event which occurs in the lower court after judgment is rendered but 
which is of no import to matters to be dealt with on review. 


(The syllabus, with substituted captions, is taken from 73.8. Ct. 245) 


On writ of certiorari to Seventh Circuit, writ dismissed as untimely. 
207] Acting Solicitor General Stern, for petitioner. 
Mr. Albert R. Connelly, of New York City, for respondent. 


Mr. Cuter Justice Vinson delivered the opinion of the Court. 

The initial question in this case is one of jurisdiction— whether the 
petition for certiorari was filed within the period allowed by law. We 
hold that it was not. 

The cause grows out of a proceeding initialed by petitioner, the Fed- 
eral Trade [247] Commission, in 1943. At that time, the Commission 
issued a three-count complaint against respondent. Count I charged a 
violation of §5 of the Federal Trade Commission Act;? Count IT 
charged a violation of § 3 of the Clayton Act; * Count ILI dealt with 
an alleged violation of § 2a of the Clayton Act as amended by the Rob- 
inson-Patman Act.* <A protracted administrative proceeding fol- 
lowed. The Commission finally determined against respondent on all 
three counts, [208] and it issued a cease and desist order, in three parts, 
covering each of the three violations. 

Respondent petitioned the Court of Appeals for the Seventh Circuit 
to review and set aside this order. The Commission sought enforce- 
ment of all parts of its order in a cross-petition. 

Respondent abandoned completely its attack on Parts I and IT of 
the order. In briefs and in oral argument, respondent made it clear 
that the legality of Part III was the only contested issue before the 
Court of Appeals. Neither party briefed or argued any question 
arising out of Parts I and II. 

128 U. 8. C. § 2101 (c). 

2 38 Stat. 719, 15 U.S. C. § 45. 


2 88 Stat. 731, 15 U. S.C. § 14. 
4388 Stat. 730, as amended, 49 Stat. 1526, 15 U. &. C. § 13 (a). 
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On July 5, 1951, the Court of Appeals announced its decision. 
The opinion stated that since respondent did not “challenge Parts I 
and II of the order based on the first two counts of the complaint we 
shall make no further reference to them.” The court then went on 
to hold that Part III of petitioner’s order could not be sustained by 
substantial evidence and should be reversed. On the same day, the 
court entered its judgment, the pertinent portion reading as follows: 

[209] “* * * it isordered and adjudged by this Court that Part III 
of the decision of the Federal Trade Commission entered in this cause 
on January 14, 1948, be, and the same is hereby, Reversed, and Count 
III of the complaint upon which it is based be, and the same is hereby 
dismissed.” 

The Court of Appeals requires petitions for rehearing to be filed 
“within 15 days after the entry of judgment.” The Commission filed — 
no such petition. On August 21, 1951, long after the expiration of 
this 15-day period, and after a certified copy of said judgment, in lieu 
of mandate, was issued, the Commission filed a memorandum with 
the court which reads in part as follows: 

“On July 5, 1951, the Court entered its opinion and judgment revers- 
ing Part III of the decision of the Federal Trade Commission dated 
January 14, 1948 and dismissing Count III of the complaint upon 
which it is based. No disposition has been made of the cross-petition 
filed by the Commission for affirmance and enforcement of the entire 
decision. The Commission takes the position that its cross-petition 
should be in part sustained, 1. e., to the extent that the Court should 
make and enter herein a decree affirming Parts I and II of the Com- 
mission’s order to cease and desist and commanding Minneapolis- 
Honeywell Regulator Company to obey the same and comply there- 
primal eas ia 

* * * * * * * 

“11. In its briefs filed herein the petitioner abandoned its attack 
upon Parts I and II of the order and challenged only the validity of 
Part ITI of the order (see page 1 of petitioner’s brief dated March 15, 
1951). Thus, petitioner concedes the validity of Parts I and IT of the 
order and does not contest the prayer of the Commission’s cross-peti- 
tion and brief with respect to the affirmance and enforcement of Parts 
T and II of the order.” 

Clearly, by this memorandum the Commission sought no alteration 
of the judg-[248Yment relative to Part III; in fact, it acknowledged 
the entry of judgment reversing Part IIT on July 5, 1951. It did not 
even claim it to be a petition for rehearing. It was submitted that 
Parts I and II of the order were uncontested, and “In conclusion 
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* * * submitted that the Court should make and enter * * * a decree 
affirming Parts I and II of the Commission’s order to cease and desist.” 

On September 18, 1951, the Court of Appeals issued what it called 
its “Final Decree.” Again the court [210] “ordered, adjudged and 
decreed” that Part III of the Commission’s order “is hereby reversed 
and Count III of the complaint upon which it is based be and the 
same is hereby dismissed.” The court then went on to affirm Parts I 
and II, and it entered a judgment providing for their enforcement, 
after reciting again that there was no contest over this phase of the 
order. 

On December 14, 1951, the Commission filed its petition for cer- 
tiorari. Obviously, the petition was out of time unless the ninety- 
day filing period began to run anew from the second judgment entered 
on September 18, 1951. In our order granting certiorari, 342 U. S. 
940, we asked counsel to discuss the “timeliness of the application for 
the writ.” 

Petitioner refers us to cases which have held that when a court con- 
siders on its merits an untimely petition for a rehearing, or an un- 
timely motion to amend matters of substance in a judgment, the time 
for appeal may begin to run anew from the date on which the court 
disposed of the untimely application.® 

Petitioner apparently would equate its memorandum of August 21, 
1951, with an untimely petition for a rehearing affecting Part III. 
But certainly its language and every inference therein is to the con- 
trary. When petitioner filed its memorandum, the time for seeking 
a rehearing had long since expired. 

Moreover, the memorandum was labeled neither as a petition for a 
rehearing nor as a motion to amend the previous judgment, and in no 
manner did it purport to seek such relief. On the contrary, the Com- 
mission indicated that it was quite content to let the Court of Appeals’ 
decision of July 5 stand undisturbed. Since we cannot [211] treat 
the memorandum of August 21 as petitioner would have us treat it, 
we cannot hold that the time for filing a petition for certiorari was 
enlarged simply because this paper may have prompted the court be- 
low to take some further action which had no effect on the merits of 
the decision that we are now asked to review in the petition for 
certiorari. 

Petitioner tells us that the application must be deemed to be in 
time because “when a court actually changes its judgment, the time 
to appeal or petition begins to run anew irrespective of whether a 

6 Pfister v. Finance Corp., 817 U. S. 144, 149 (1942) ; Bowman v. Loperena, 311 U. S. 


262, 266 (1940); Wayne United Gas Co. v. Owens-Illinois Oo., 300 U. S. 131, 137-138 
(1937). 
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petition for rehearing has been filed.” * We think petitioner’s inter- 
pretation of our decisions is too liberal. 

While it may be true that the Court of Appeals had the power to 
supersede the judgment of July 5 with a new one," it is also true, as 
that court itself has recognized, that the time within which a losing 
party must seek review cannot be enlarged just because the lower court 
in its discretion thinks it should be enlagred.* Thus, the mere fact 
that a judgment previously entered has been reentered or revised in 
an immaterial way does not toll the time within which review must 
be sought.2 Only [249] when the lower court changes matters of 
substance,? or resolves a genuine ambiguity,“ in a judgment previ- 
cusly rendered should the period within which an appeal must be 
taken or a petition for certiorari filed begin to run [212] anew. The 
test is a practical one. The question is whether the lower court, in — 
its second order, has disturbed or revised legal rights and obligations 
which, by its prior judgment, had been plainly and properly settled 
with finality.*? 

The judgment of September 18, which petitioner now seeks to 
have us review, does not meet this test. It reiterated, without change, 
everything which had been decided on July 5. Since the one con- 
troversy between the parties related only to the matters which had 
been adjudicated on July 5, we cannot ascribe any significance, as 
far as timeliness is concerned, to the later judgment.?® 

Petitioner puts great emphasis on the fact that the judgment of 
September 18 was labeled a “Final Judgment” by the Court of Ap- 
peals, whereas the word “Final” was missing from the judgment 
entered on July 5. But we think the question of whether the time 


® Brief for petitioner, p. 43. 

728 U.S. C. § 452; see Zimmern v. United States, 298 U. S. 167 (1936). 

5 See Fine v. Paramount Pictures, 181 F. (2d) 300, 304 (1950). 

® Department of Banking v. Pink, 317 U. S. 264 (1942) ; Teledo Scale Co. vy. Computing 
Scale Co., 261 U. S. 899 (1928) ; Credit Co., Ltd. v. Arkansas Central R. Co., 128 U. 8. 
258 (1888). 

See Zimmern v. United States, 298 U. S. 167, 169 (1935) ; compare Department of 
Banking v. Pink, supra. 

4 Compare Federal Power Commission vy. Idaho Power Co., 344 U. S. 17 (1952). 

” Compare Rubber Co. v. Goodyear, 6 Wall. 153 (1868) (appeal allowed from a second 
decree, restating most provisions of the first because the first decree, at the time of entry, — 
was only regarded by the parties and the court as tentative) ; Memphis v. Brown, 94 U.S. 
715 (1877) (appeal allowed from second judgment on the ground that the second made ~ 
material changes in the first). See United States v. Hark, 320 U. S. 531, 533-534 (1944) ; 
Hill vy. Hawes, 320 U. S. 520, 523 (1944). 

The suggestion is made that the September 18 judgment injected a new controversy 
into the litigation—the question of whether the Court of Appeals had the power to affirm 
and enforce the Commission’s order after it had cross-petitioned for such relief. Cf. Fed- 
eral Trade Commission v. Ruberoid Co., 343 U. S. 470 (1952). But if the respondent had ~ 
sought to contest that issue, it could have done so from the start, by raising objections 
to enforcement of all parts of the Commission’s cross-petition. Instead, respondent re- 
fused to contest these parts of the Commission’s order. Having done 80, it removed the 
question involved in the Ruberoid case from this case. sin i 
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for petitioning for certiorary was to be enlarged cannot turn on the 
adjective which the court below chose to use in the caption of its 
second judgment. Indeed, the judgment of July 5 [213] was for 
all purposes final. It put to rest the questions which the parties had 
litigated in the Court of Appeals. It was neither “tentative, informal 
nor incomplete.” #* Consequently, we cannot accept the Commission’s 
view that a decision against it on the time question will constitute 
an invitation to other litigants to seek piecemeal review in his Court 
in the future. 

Thus, while we do not mean to encourage applications for piece- 
meal review by today’s decision, we do mean to encourage appli- 
cants to this Court to take heed of another principle—the principle 
that litigation must at some definite point be brought to an end.*® 
It is a principle reflected in the statutes which limit our appellate 
jurisdiction to those cases where review is sought within a prescribed 
period. Those statutes are not to be applied so as to permit a tolling 
of their time limitations because some event occurred in the lower 
court after judgment was rendered which [250] is of no import to 
the matters to be dealt with on review. 

Accordingly, the writ of certiorari is dismissed. 


Mr. Justice Buack, dissenting. 

The end result of what the Court does today is to leave standing 
a Court of Appeals decree which I think is so clearly wrong that 
it could well be reversed without argument. The decree set aside 
an order of the Federal Trade Commission directing Minneapolis- 
Honeywell to stop violating §2 (a) of the Robinson-Patman Act by 
selling oil burner controls to some customers cheaper than to others. 
The Court of Appeals not only set aside the Commission’s order as 
permitted under some circumstances. It went much further and or- 
dered the Commis{/214]sion to dismiss Count II of the complaint 
against Minneapolis-Honeywell. In doing so the Court of Appeals 
invaded an area which Congress has made the exclusive concern of 
the Federal Trade Commission. See Federal Trade Commission v. 
Morton Salt Co., 334 U.S. 87, 55 [44 F. T. C. 1499; 4.8. & D. 716]; 
Federal Power Commission v. Idaho Power Co., 344 U. 8. 17, 20; 
Federal Communications Commission v. Rottaniibe coed esta Co., 
309 U.S. 184, 145-146. 

Moreover, the Court of Appeals held that there was no evidence 
at all to substantiate the Commission finding that a quantity discount 
pricing system of Minneapolis-Honeywell resulted in price discrim- 


144 See Dickinson v. Petrolewm Conversion Corp., 338 U. S. 507, 514 (1950). 
1 -See*Matton Steamboat Co. v. Murphy, 319 U.S. 412, 415 (1943). 
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ination that violated § 2 (a) of the Robinson-Patman Act. But there 
-was evidence before the Commission that some customers of Minne- 
apolis-Honeywell were given substantially bigger discounts on pur- 
chases than those given their competitors. And the Commission 
found that these variations were not justified by any differences in 
costs of manufacture, sale or delivery. We have emphasized that 
such a showing amply supports a Commission cease and desist order. 
Federal Trade Commission v. Morton Salt Co., 334 U. S. 37, 47. 
The Court of Appeals here failed to follow our holding in the Mor- 
ton Salt case. For this reason also it should be reversed. 

I think the following facts show that the petition for certiorari here 
was filed in time. The Court of Appeals was petitioned by Minne- 
apolis-Honeywell to review and set aside a Trade Commission order 
in its entirety. Later Minneapolis-Honeywell apparently conceded _ 
validity of part of the order and the court’s first decree of July 5, 1951, 
failed to pass on all the provisions of the Commission’s order. The 
Commission had ninety days to ask [215] that we review that partial 
order if it was a “final” one. Within that ninety days, on August 
21, 1951, the Commission asked the Court of Appeals to pass on the 
remainder of the order. In response a new and expanded decree of 
the Court of Appeals came down September 18, 1951, marked “Final 
Decree.” December 14, 1951, within ninety days after rendition of 
this “Final Decree,” the Commission filed here its petition for cer- 
tiorari which the Court now dismisses. 

[251] I think that no statute, precedent or reason relied on by the 
Court requires dismissal of this cause. Of course appealability of a 
judgment depends on its being “final” in the legalistic sense. But 
there is no more ambiguous word in all the legal lexicon.?, The Court 
of Appeals thought its second not its first decree was “final.” Coun- 
sel for the Commission evidently believed the second judgment was 
the “final” one. I am confident many lawyers would have thought 


1See e. g., “Though the merits of the cause may have been substantially decided, while 
any thing, though merely formal, remains to be done, this court cannot pass upon the 
subject. If from any intermediate stage in the proceedings an appeal might be taken to 
the supreme court, the appeal might be repeated to the great oppression of the parties.’ 
Chief Justice Marshall speaking for the Court in Life € Fire Ins. Co. of New York v. Adams, 
9 Pet. 578, 602 (1835). “We think that the decree is not a final decree, and that this 
court has no jurisdiction of the appeal. /The decree is not final, because it does not 
dispose of the entire controversy between the parties.” Keystone Iron Co. v. Martin, 132. 
U.S. 91, 93. “It is the settled practice of this court, and the same in the King’s Bench in 
England, that the writ will not lie until the whole of the matters in controversy in the 
suit below are disposed of. * * * The cause is not to be sent up in fragments.” 
Holcombe v. McKusick, 20 How. 552, 554 (1857). 

2“Probably no question of equity practice has been the subject of more frequent discus- 
sion in this court than the finality of decrees. * * * The cases, it must be conceded, are ~ 
not altogether harmonious.” McGourkey vy. Toledo & Ohio R. Co., 146 U. S. 536, 544-545. 
Cf. Dickinson v. Petroleum Conversion Corp., 338 U. S. 507, 511. 
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the same under this Court’s former cases. So I would have viewed 
the second judgment before today’s holding. Former cases would 
have [216] pointed strongly to rejection of appeal from the incom- 
plete first decree as an attempted “piecemeal” review. 

The majority advances logical and rational grounds for its con- 
clusion that the first judgment rather than the second one was “final.” 
That the second judgment was “final,” legalistically speaking, is 
equally supportable by logic, reason and precedent, if not more so.‘ 
But in arguing over “finality” we should not ignore the fact that 
Congress has declared that this type proceeding should be reviewable 
both in the Court of Appealsand here. We frustrate that declaration 
when review is denied a [217] litigant because of his failure to guess 
right when confronted in August 1951 with a puzzle, the answer to 
which no one could know until today. 

In prior cases cited in the Court opinion this Court has found ways 
to grant review to litigants bedeviled and confused by the judicially 
created fog or “finality.”° In those prior cases the Court recog- 
nized the vagueness of the finality rule and refused to throw out of 
court litigants who had acted bona fide. It is unfortunate that the 
Court today fails to utilize this same kind of judicial ingenuity to 
afford this litigant the review Congress saw fit to provide in the public 
interest. 

The proceedings against Minneapolis-Honeywell began before the 
Commission nine years ago. Sixteen hundred pages of [252] evidence 
were put on the record. It all goes to nought apparently because 
Commission counsel lacked sufficient clairvoyance to anticipate that 
this Court would hold that the July judgment rather than the one 


3A multitude of cases would have supported such a belief on the part of Commission 
counsel. See, e. g., Note 1 and the following: “But piecemeal appeals have never been 
encouraged.” Morgantown v. Royal Ins. Oo., 337 U. S. 254, 258. “Congress from the 
very beginning has, by forbidding piecemeal disposition on appeal of what for practical 
purposes is a single controversy, set itself against enfeebling judicial administration.” 
Cobbledick v. United States, 309 U. S. 328, 325. ‘The foundation of this policy is not 
in merely technical conceptions of ‘finality’ It is one against piecemeal litigation. ‘The 
case is not to be set up in fragments. * * * Luszton v. North River Bridge Co., 147 


UD. S. 387, 341.” Catlin v. United States, 324 U. S. 229, 233-234. 

4“Upon these facts we cannot doubt that the entry of the 28th of November was 
intended as an order settling the terms of the decree to be entered thereafter; and that 
the entry made on the 5th of December was regarded both by the court and the counsel 
as the final decree in the cause. 

“We do not question that the first entry had all the essential elements of a final decree, 
and if it had been followed by no other action of the court, might very properly have been 
treated as such. But we must be governed by the obvious intent of the Circuit Court, 
apparent on the face of the proceedings. We must hold, therefore, the decree of the 5th 
of December to be the final decree.’”’ Rubber Company v. Goodyear, 6 Wall. 158, 155-156 
(1867). See also Federal Power Commission v. Idaho Power Co., 344 U. S. 17, 20-21; 
Hill vy. Hawes, 320 U. S. 520; United States v. Hark, 320 U. S. 581; Zimmern vy. United 
States, 298 U. S. 167; Memphis v. Brown, 94 U.S. 715. 

5 See cases cited in note 4. 
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in September was final. Rules of practice and procedure should be 
used to promote the ends of justice, not to defeat them.® 


Mr. Justice Dovenas, dissenting. 

While I do not believe the merits of the case are as clear as Mr. 
Justice Back indicates, I join in the parts of his opinion which deal 
with the question whether the petition for certiorari was timely 


under 28 U.S. C. § 2101 (c). 


DAVID BERNSTEIN TRADING AS AFFILIATED CREDIT 
EXCHANGE AND BUSINESS RESEARCH yv. FEDERAL 
TRADE COMMISSION* 


No. 13104—F. T. C. Docket 5804 


(Court of Appeals, Ninth Circuit. Dec. 29, 1952) 


INTERSTATE COMMERCE—WHAT DoEs AND Dors Nor CONSTITUTE—COLLECTION 
ScHEMES—IF ORGANIZED USE OF MAILS, ETO. 


Collection agency operator who received debt assignments through inter- 
state channels from creditors residing in states other than that in which 
his principal place of business was located and who received money from 
debtors in various states was engaging in a species of “commerce” within 
meaning of that term as used in the Constitution and Federal Trade Com- 
mission Act, and likewise the condemned practice, by which he secured 
information from debtors in various states by falsely representing his busi- 
ness status, was also “in commerce.” 


(The syllabus, with substituted captions, is taken from 200 F. 
(2d) 404) 


In proceeding to review order of Commission, order affirmed. 


Mr. Carl J. Mooslin, of Los Angeles, Cal., for petitioner. 

Mr. W. 7. Kelley, General Counsel, Mr. James W. Cassedy and Mr. 
John W. Carter, Jr., Atty., Federal Trade epee of Washing- 
ton D. C., for Bo piinlony 


Before: Maruews, Heaty, and Bonn, Circuit Judges. 


Hxaty, Circuit Judge: 
This is a proceeding to review and set aside a cease and desist order 
of the Federal Trade Commission based on findings of petitioner’s 


° Hormel v. Helvering, 312 U. S. 552, 557. See also Maty v. Grasselli Chemical Oo., 
803 U. S. 197, 200-201. Cf. Hazel-Atlas Co. v. Hartford-Empire Oo., 322 U. S. 288. 
*Reported in 200 F. (2d) 404. For case before the Commission see 48 F. T. C. 10. 
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having engaged in deceptive acts and practices in interstate commerce 
in violation of the Federal Trade Commission Act. Substantially, the 
_ charge was that in operating a collection agency the petitioner falsely 
represented his business status for the purpose of obtaining informa- 
tion of a personal nature from delinquent debtors which, but for the 
false representation, the debtors would not have supplied. Petitioner 
does not challenge the findings, but attacks only the conclusion of the 
Commission that his business isin commerce. It is accordingly neces- 
sary to describe his business and the method of carrying it on, as 
indicated in the findings. 

Petitioner operates a collection agency under the name of Affiliated 
Credit Exchange and he uses also for certain purposes the name Busi- 
ness Research. _ His principal office is at Los Angeles. One way in 
which he secures business is through solicitors who travel in various 
states—mostly far western states—and solicit accounts for collection. 
These solicitors are independent contractors who receive a stated sum 
for each account which through their efforts is assigned to petitioner 
for collection. The creditors reside in California and in other states. 
Petitioner furnishes the solicitors with assignment contract forms and 
forms for listing each account assigned. The accounts are against 
debtors residing in California or in states other than California, and 
each is listed on a blank form showing the name of the debtor, address, 
amount and nature of the debt, etc. This listing sheet is then attached 
to the contract of assignment, and the creditor thereupon executes the 
contract assigning the accounts so listed to the petitioner for collection 
on a commission basis. The contract having been delivered to the 
solicitor, the latter mails it to petitioner at Los Angeles. 

Thus petitioner receives through interstate channels business from 
clients residing in states other than California. The [405] debtors 
concerned, in turn, may reside almost anywhere. Petitioner secures 
his business through the mails and carries it forward in the same 
manner. He receives money from debtors located in states other than 
California and transmits it, less his commission, to creditors who are 
also elsewhere than in California. Often he receives money from 
creditors representing his commission on debts paid direct to the 
creditor. These creditors, many of them, are located in states other 
than California. 

In these ways the petitioner regularly uses the channels of inter- 
state communication. His activities, while not trade in the ordinary 


1As stated in his brief, petitioner’s position is that ‘“‘the pse of such double postcards, 
although misleading in nature, are not used in commerce and unless facts can be shown 
whereby petitioner’s entire business could be adjudicated as being in interstate commerce, 
the Federal Trade Commission lacks jurisdiction to issue any binding order upon 
petitioner.” 
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sense, are a species of commerce and constitute commerce within the 
meaning of that term as used in the Constitution and in the Federal 
Trade Commission Act. Cf. International Text Book Company v. 
Pigg, 217 U.S. 91; Furst v. Brewster, 282 U. 8. 493; NV. L. R. Biv. 
Bank of America, 9 Cir., 130 F. (2d) 624, 626; Rothschild v. Federal 
Trade Commission, 7 Cir., 200 F. (2d) 39, decided November 20, 1952. 
[49 F. T. C. 1673]. 

The practices banned by the Commission are likewise in commerce. 
These are carried on for the purpose and in the manner now to be 
described. If a debtor has not responded or if there is indication 
that he has moved, petitioner attempts to locate him by use of what is 
commonly known as a double postcard. One card is addressed to the 
debtor and the return card is addressed to petitioner under the name 
of Business Research, Washington, D.C. These cards petitioner mails 
in bulk to his agent in Washington, D. C., and the latter mails the card 
to the individual debtors so that the communication will bear the 
Washington postmark. Naturally the cards go to addressees in vari- 
ous parts of the country. 

The message addressed to the debtor states that “to enable us to 
complete our records it 1s necessary that you furnish the information 
requested on the attached card. Do this at once and mail to us.” 
The reply part is designed to be detached, filled out, signed and mailed 
by the debtor. The matter on which information is to be given is 
stated in the latter card under various headings, including the name 
of the “subject” (in other words, the debtor), his address, his em- 
ployer and the latter’s address, debtor’s monthly salary, whether 
he owns his home or car, whether married, and if so does the spouse 
work, number of dependents, etc. In other ways the return card simu- 
lates forms commonly used for statistical purposes. The Washington 
address serves as a sort of clincher for the general implication that the 
inquiring party is engaged purely in business research or possibly even 
in the compilation of official statistics. Under this pretext the peti- 
tioner gets information which helps him materially in his business of 
collecting bad debts. 

The whole matter being clearly within the jurisdiction and com- 
petence of the Commission, its order is affirmed. 
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DEJAY STORES, INC. v. FEDERAL TRADE COMMISSION? 
No. 77, Docket 22391—F. T. C. Docket 5793 


(Court of Appeals, Second Circuit. Dec. 30, 1952) 


CEASE AND Desist OrpERS—METHODS, ACTS, AND PRACTICES—MISREPRESENTA- 
TION—DECEPTIVE INDUCEMENTS To PURCHASE OR DEAL—COLLECTION SCHEMES 
Creditor’s use of letters in simulated handwriting, addressed to references 
furnished by delinquent debtor at time of his purchase, signed by someone 
other than creditor, representing that signer had an important letter for de- 
livery to the delinquent debtor and requesting debtor’s correct address, for 
the purpose of obtaining current address of delinquent debtor, constituted 
an unfair and deceptive practice, and was properly the subject of a cease andi 
desist order of Federal Trade Commission. 
CEASE AND Desist ORDERS—-SCOPE—W HETHER UNDULY BroApD—IF PRIOR PRACTICE 
ABANDONED FOR ONE LESS FLAGRANTLY DECEPTIVE—COLLECTION SCHEMES 
Where creditor voluntarily abandoned former unfair and deceptive meth- 
ods of tracing its debtors, but continued its campaign by using a method 
which, though less flagrantly deceptive than earlier practices, had same 
purpose and effect, the Federal Trade Commission could include in its cease 
and desist order the former as well as the latter practices, in order to pre- 
vent renewal of such earlier methods. 
APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST ORDERS—COMMISSION 
DISCRETION—APPELLATE LIMITATIONS 
A court should interfere with Federal Trade Commission’s discretion in 
making an order to prevent resumption of an unfair and deceptive practice 
which has been discontinued only when it appears that the practice has been 
surely stopped. 
MerHops, AcTsS AND PRACTICES—MISREPRESENTATION—PUBLIC INTEREST— 
WHETHER INDIVIDUAL PECUNIARY LOSS, PREREQUISITE 
In establishing the requisite public interest to justify Federal Trade Com- 
mission’s action against unfair and deceptive practices, it is not necessary to 
show that person deceived has suffered any pecuniary loss. 
MerHops, AcTS AND PRACTICES—MISREPRESENTATION—PUBLIC INTEREST— 
COLLECTION SCHEMES 
Federal Trade Commission’s conclusion that it is in the public interest 
to require that creditors should not use dishonest methods in collecting their 
debts is within commission’s discretion. 


(The syllabus, with substituted captions, is taken from 
200 F. (2d) 865) 


On petition to review and set aside order of Federal Trade Com- 
mission, petition denied and compliance ordered. 


1 Reported in 200 F. (2d) 865. For case before the Commission, see 48 F, T. C. 1177. 
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Gallop, Climenko & Gould, of New York City, for petitioner; Mr. 
Milton S. Gould and Mr. Martin I. Shelton, of New York City, of 
Counsel. 

Mr. W.T. Kelley, Gen. Counsel, Mr. Robert B. Dawkins, Asst. Gen. 
Counsel, and Mr. Donovan Divet, Sp. Atty., of Washington, D. C., for 
Federal Trade Commission, respondent. 


Before Augustus N. Hanp, Cuase and Frank, Circuit Judges. 


Per Curiam: 

Affirming the decision of a Hearing Examiner, the Federal Trade 
Commission on April 10, 1952, ordered the petitioner to cease and 
desist from using various devices to obtain addresses of delinquent 
debtors because such devices had been found to be deceptive and mis- 
leading in violation of the Federal Trade Commission Act, 15 U.S. 
C. A. §45 (a). The Hearing Examiner found that prior to 1943 
the petitioner had sent delinquent debtors at their last known address 
a double post card reading: “Due to the shortage of transportation 
and manpower, we are unable to interview you personally. So please 
fill out detachable card and mail in. Respectfully yours, Personnel 
Management Bureau.” The return card contained blanks which if 
filled in would provide petitioner with the debtor’s address, and pres- 
ent employment status. It was also found that prior to 1946 a double 
post card addressed to debtors had been sent—reading as follows: 
“Dejay Service Co., 114 East 23rd St., New York, N. Y. Norice or 
Goops For Derrivery. We are holding a package addressed to 
_---------.---.. which we have been unable to deliver because of 
incorrect address. Same will be forwarded upon receipt of the at- 
tached card properly filled in with the correct address of the above 
party. Drsay Service Co.” ‘The petitioner was found to be pres- 
ently using a form letter in simulated handwriting, addressed to 
references furnished by the delinquent debtor at the time of his pur- 
chase: “I understand that you are a friend of ________________. I 
have an important letter for ___.______-_____ so please let me have 
the correct address. Thanks. J. King.” The return envelope bore 
the address of “J. King, 10th Floor, 114 East 23rd St., New York 10, 
N. Y.” The petitioner’s practice was to write to debtors whose pay- 
ments had been delinquent for two months or more requesting prompt 
payment. If this dun was returned by the post office because the ad- 
dressee could not be located, the form signed “J. King” was sent to 
the debtor’s references. “J. King” is John King, the petitioner’s 
comptroller who supervises the collection of unpaid balances. It was 
found that the purpose of the form was to obtain the debtor’s present 
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address; the dunning letter, returned by the post office, was the only 
letter which the petitioner had for the debtor. The Hearing Exam- 
iner found that although the representation in this form letter was 
not literally false, “it and the circumstances surrounding its use 
are deceptive and misleading to the recipient,” since a recipient of 
ordinary intelligence would not realize the real purpose of the letter. 
_ The petitioner was ordered to cease using the names “Personnel 
Management Bureau” and “Dejay Service Co.,” and from using any 
other material representing that its business is other than that of 
retailing merchandise. Also proscribed were representations that 
persons about whom information was sought were consignees of goods 
or packages in the hands of the petitioner, or that the information 
sought was to enable the petitioner to deliver the packages. The 
Commission further forbade the use of letters for the purpose of 
obtaining the current address of delinquent customers which repre- 
-sented that any person other than-the petitioner has a letter for 
delivery to the delinquent debtor. The Federal Trade Commission 
affirmed the order of the Hearing Examiner. 

The petitioner’s first contention is that the “J. King letter” does 

not constitute an unfair or deceptive practice within the meaning of 
the Federal Trade Commission Act. It is clear that, while the letter 
is literally true, the information is sought on behalf of the store to 

assist it in collecting its debt, and not on behalf of an individual 
named J. King to enable him to forward an important personal letter 
to the delinquent. Cf. Silverman v. Federal Trade Commission, 9th 
Cir., 145 F. (2d) 751 [89 F. T. C. 704; 4S. & D. 283]; Rothschild v. 
Federal Trade Commission, (th Cir., 200 F. (2d) 39 [49 F. T. C. 1673]; 
Bennett v. Federal Trade Commission, D. C. Cir., 200 F. (2d) 362 [49 
F. T. C. 1679]. The fact that there is no actual evidence that anyone 
‘is likely to be deceived does not impair the finding that the letter was 
misleading. The petitioner intended it to be deceptive, and as used 
it obviously was so. 

The petitioner asserts that the cease and desist. order should not 
have included the two forms which it had voluntarily abandoned in 
1943 and 1946, because the finding that the cessation was not perma- 
nent, complete or in good faith was not supported by the evidence. 
Since it is clear that the petitioner continued its campaign to trace 
its debtors by using the “J. King” letter which, though less flagrantly 

- deceptive than the earlier practices, had the same purpose and effect, 

the Commission was justified in such a finding and in acting to prevent 

a renewal of the earlier methods. A court should interfere with the 

Commission’s discretion in making an order to prevent the resumption 

_ of a discontinued practice only when it appears that the practice has 
26013355111 
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been “surely stopped.” See Lugene Dietzgen Co. v. Federal Trade 
Commission, Tth Cir., 142 F. (2d) 321, 330-1, cert. denied 323 U. S. 
730 [38 F. T. C. 840; 4S. & D. 117]. 

Finally, the petitioner asserts that the requisite public interest for 
the Commission to act was not shown to exist. But it is not necessary 
to establish that the person deceived has suffered any pecuniary loss. 
Federal Trade Commission v. Algoma Lumber Co., 291 U. S. 67, 78 
[18 F. T. C. 669; 2S. & D. 247]. The Federal Trade Commission’s 
conclusion that it is in the public interest to require that creditors 
should not use dishonest methods in collecting their debts is within 
its discretion. See Federal Trade Commission v. Klesner, 280 U.S. 
19, 27-8 [18 F. T. C. 581; 1S. & D. 1166]. Orders preventing similar 
practices have been upheld in three circuits. Silverman v. Federal 
Trade Commission (9th Cir.), supra; Rothschild v. Federal Trade 
Commission (7th Cir.), supra; Bennett v. Federal Trade Commission 
(D. C. Cir.), supra. 

The petition to set aside the order of the Commission is denied, and 
pursuant to 15 U.S.C. A. § 45 (c) it is ordered that petitioner comply 
with the order of the Federal Trade Commission. 


CARTER PRODUCTS, INC. v. FEDERAL TRADE 
COMMISSION? 
No. 12940—F. T. C. Docket 4970 


(Court of Appeals, Ninth Circuit. Jan. 19, 1953)? 


EVIDENCE—COMPETENCE OF —MEDICAL TREATISES 


[447] Generally, medical treatises are not in themselves competent evi- 


dence, since they constitute statements made out of court by persons not. 


available for cross-examination. 


EVIDENCE—COMPETENCE OF—MEDICAL TREATISES—AS BASIS OF OR INCIDENT TO 
Cross-HxaAMINATION—I¥ TESTIMONY OF MrprcaL Expert WITNESS, ON Direct, 
Nor BASED ON PROFFERED TREATISE 


Refusal of Federal Trade Commission trial examiner, to allow to be read’ 
into record on cross-examination, a medical treatise on which medical expert’ 


witness had not predicated any of his testimony, although technical, was not 
erroneous, 


EvipENCE—EXPERT WITNESSES—CrOSsS-EXAMINATION OF TESTIFYING—UNDUE 


LIMITATION OF 


In proceedings before trial examiner for Federal Trade Commission, where | 


medical expert for Commission testified that his system of analysis proved 


erroneous experiments purporting to establish that pills performed function | 


1 Reported in 201 F, (2d) 446. For case before Commission, see 47 F. T. C. 1137. 
2 Rehearing denied March 13, 1953. ; 
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producer claimed in advertising, trial examiner unduly limited cross-exam- 
ination by precluding inquiry into instances in which witness had used the 
system in testing result of experiments reported in 166 articles published 
by him. 


EVIDENCE—EXPERT WITNESSES—OROSS-EXAMINATION OF 'TESTIFYING—UNDUE 
LIMITATION OF—TESTS ON Dogs AND TRANSFERABILITY OF RESULTS TO PHYSICAL 
FUNCTIONS OF MEN 


In proceeding before trial examiner for Federal Trade Commission, where 
medical expert for Commission testified broadly on transferability of results 
of tests on dogs to conclusions about physical functions of men, and specifi- 
cally as to experiment tending to disprove claims advertised for pills, trial 
examiner erred in refusing pill producer opportunity to cross-examine as to 

, other specific instances of transferability. 


EVIDENCE—EXXPERT WITNESSES—CROSS-EXAMINATION OF ‘TESTIFYING—UNDUE 
LIMITATION OF—IF PROPOSED CROSS-EXAMINATION DIRECTED To MatTTers PRE- 
SUMPTIVELY NECESSARILY WITHIN KNOWLEDGE OF WITNESS 


In proceeding before trial examiner for Federal Trade Commission, where 
medical expert who had testified for Commission with regard to specific 
experiments was necessarily presupposed to have an extensive knowledge 
of human biliary system, the sustaining of objections to cross-examination 
about general workings of biliary system as distinguished from questions 
relating to the experiments, unless cross-examining counsel sponsored wit- 
ness as his own, was error. 


EvinENcE—EXxPERT WITNESSES—CROSS-EXAMINATION OF TESTIFYING—BROAD LATI- 
TUDE ESSENTIAL AND PROPER, AS NECESSARILY EXPLORATORY 


Especially in the case of expert witnesses, cross-examination is of neces- 
sity exploratory and should be given broad latitude, since neither counsel 
nor judge can know in advance what chinks may be disclosed in the armor 
of the experts or what frailties revealed in his premises. 


EvIpENCE—EXPERT WITNESSES—CROSS-EXAMINATION OF TESTIFYING—Ir TESTI- 
MONY BASED ON HXPERIMENTS ON PEOPLE AND CERTAIN EXPERT KNOWLEDGE OF 
WITNESS, AND CROSS-EXAMINATION LIMITED TO X-RAY PICTURES INCIDENT TO 
EXPERIMENTS 

In proceeding before trial examiner for Federal Trade Commission, where 
medical expert for Commission, on direct examination, was allowed to 
testify generally as to experiments made on people taking certain pills and 
to draw extensively upon his knowledge of physiology and gastroenterology, 
trial examiner committed error in requiring that counsel for pill producer 
cross-examine witness only with regard to X-ray pictures taken in con- 
nection with experiments. 


APPELLATE PROCEDURE AND PROCEEDINGS—H'AIR HEARING—I¥ CrOsS-HXAMINATION 
- OF Kry WITNESSES UNDULY AND PREJUDICIALLY RESTRICTED—THAT AMPLE 
EVIDENCE POSSIBLY OTHERWISE AVAILABLE TO SUSTAIN FINDINGS AND ORDER 


In proceeding by Federal Trade Commission where cumulative effeet-of- 
unjustifiable restrictions placed by trial examiner on cross-examination of 
key witnesses for Commission was to deprive defendant drug manufacturer 
of fair hearing, court would not speculate as to what would have been out- 
come had fair and impartial hearing been accorded, even if there was ample 
evidence from other quarters to sustain findings and order of Commission. 


PAZ FEDERAL TRADE COMMISSION DECISIONS 


(The syllabus, with substituted captions, is taken from 201 F. 
(2d) 446) 


On petition to review order of Commission, order set aside. 


Breed, Abbott & Morgan, of New York City, Brobeck, Phleger & 
Harrison, of San Francisco, Calif. (Ir. William L. Hanaway and 
Mr. Stoddard. B. Colby, of New York City, Mr. Herman Phleger and 
Mr. Alvin J. Rockwell, of San Francisco, Calif., of counsel), for 
petitioner. 

[4483 Mr. W. 7. Kelley, General Counsel, Federal Trade Commis- 
sion, Mr. Robert B. Dawkins, Asst. Gen. Counsel, Mr. Fletcher G. 
Cohn, Sp. Atty., and Mr. Jno. W. Carter, Jr., Attorney, Federal Trade 
Commission, of Washington, D. C., for respondent. 


Before: Hraty, Bone, and Orr, Circuit Judges. 


Heary, Circwt Judge: 

This case is before the court on petition to review and set aside an 
order of the Federal Trade Commission pertaining to a product la- 
beled “Carter’s Little Liver Pills, A laxative aiding bile flow.” 

In summary, the Commission found that the product does not stimu- 
late the liver, aid the flow of bile, or have a therapeutic value in the 
treatment of any condition or disorder of the liver. The order does 
not prohibit the continued sale and distribution of the pills as a lax- 
ative, but does require the producer to cease and desist from all adver- 
tising claims relative to their therapeutic action on the liver or the 
flow of the bile, and it directs the excision of the word “Liver” from 
the trade name. 

Questions pertaining to the sufficiency of the evidence or to the 
merits are not presented by the petition. What is claimed, princi- 
pally, is that a fair hearing was denied petitioner in that the trial 
examiner unduly and prejudicially restricted its right of cross-exam- 
ining certain of the Commission’s expert witnesses upon whose testi- 
mony, in large measure, the findings and order were based.1. The wit- 
nesses in question were Doctors Carlson, Bollman, Lockwood, and 
Case. We are of opinion that petitioner’s claim is well grounded in 
respect of the three experts last named, but not in respect of the 
witness Carlson. 


1 Petitioner also urges that fatal error was committed in admitting evidence pertaining 


to certain experiments on dogs and human patients. dn our opinion the objection to these | | 


experiments, several of which will be mentioned hereafter, goes to their weight only, not 
to their admissibility. 
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1. Dr. Carlson, a specialist in physiology, testified that Carter’s pills, 
the ingredients of which are aloes and podophyllum, have no known 
therapeutic action over and beyond their laxative properties, and none 
upon the liver. He professed himself as being “pretty familiar” with 
the literature on the subject of the liver and the gastro-intestinal tract, 
and said that it is the consensus of informed medical opinion that aloes 
and podophyllum are capable of no action on the functioning of the 
liver. On cross-examination he was asked whether he knew a Dr. 
Alvarez of the Mayo Foundation and whether he was familiar with 
the latter’s book entitled “Nervousness, Indigestion and Pain,” and he 
replied that he knew Alvarez and had read his book. He said Alvarez 
“is pretty well informed, but that does not mean that,I regard him as 
sound on all points. I have differed with him on many things, particu- 
larly on motility of the gastro-intestinal tract.” He added that in for- 
mulating his views he had not relied on the works of Dr. Alvarez. 
Counsel for the petitioner then proposed to read to the witness an ex- 
cerpt from the book and to question him concerning the same. The 
trial examiner sustained an objection and ruled that in order to permit 
the reading of excerpts from a treatise into the record on cross-exam- 
ination it must first be shown that the witness had predicated his testi- 
mony in whole or in part upon the particular book or the particular 
author. 

Later on, counsel questioned the witness concerning a medical dic- 
tionary that apparently had the blessing of the American Medical 
Association, or at any rate of Dr. Fishbein, and offered to read from 
it. As regards this book Carlson said it was authoritative as a dic- 
tionary but not as a scientific work. The examiner sustained an ob- 
jection to the reading on the same ground as before. 

These are the only specific offers of this nature we have been able to - 
find in the record in connection with the cross-examination of Carlson. 
A study of his testimony on direct shows that the opinions he expressed 
were based on his own knowledge and experience and on treatises of 
medical men, particularly those in the field of internal medicine, whom 
he regarded as informed on the subject. We are not prepared to hold 
that the rulings of [449] the examiner in these instances amounted to 
an abuse of discretion. The general view is that medical treatises are 
not in themselves competent evidence, since they constitute statements 
made out of court by persons not available for cross-examination. A 
conflict of authority exists as to the use that may be made of them in 
the cross-examination of experts, many courts holding that they may 
not be used unless the witness on direct has based his opinions wholly 
or in part on a particular author, in which case the authority may of 
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course be used for the purpose of contradicting or discrediting the 
witness.2 Here, unlike the situation in Rely v. Pinkus, 338 U. S. 
269, no issue of fraudulent intent was involved. 

Turning, however, to the cross-examination of the other experts 
mentioned, we think the rulings of the examiner tended to be insuffer- 
ably technical where not wholly erroneous. 

2. Dr. Bollman, called by the Commission, was a physiologist and 
‘biochemist of note. Among numerous other activities he served as 
an assistant director of the Mayo experimental research laboratory, 
organizing and carrying on a program which he said might be covered 
by the broad term “Experimental Pathology,” embracing physiology, 

‘biochemistry and pathology. Most of his time had been spent in 
problems associated with the liver, and he had done considerable work 
‘on the gastro-intestinal tract. A bibliography listing 166 of his pub- 
‘lished articles was introduced in evidence by the Commission. 

A witness for the petitioner, Dr. Morrison, had testified to experi- 

‘ments and tests designed to show that the relief of constipation by 
Carter’s Little Liver Pills stimulated the flow of bile. Dr. Bollman 
undertook to discredit the findings of Morrison by means of an elabo- 
rate statistical document or chart which he had prepared and which 
‘he said was a method of his own for analyzing and criticizing Dr. 
Morrison’s experiments and data, this document, marked Exhibit 202, 
being received in evidence over petitioner’s objection. On cross- 
examination relative to this method Bollman said he had used the 
identical method in analyzing data in some of the scientific papers 
he had written. His attention was called to one of his articles and he 
was asked whether he had treated the data in that instance as he did 
Dr. Morrison’s data, and he replied that he had not. For the an- 
nounced purpose of testing the validity of the method he employed 
in his criticism of Morrison’s data he was asked the following ques- 
tion: “Doctor, there are 166 of your publications listed in Commis- 
sion’s Exhibits 194—A to O and I will hand you that and ask you to 
point out if you can wherein you used the method represented by 
Commission’s Exhibit 202 for analyzing Morrison’s data in any one 
of your 166 articles?” 

The question was objected to by counsel for the Commission, and in 
support of his interrogation petitioner’s counsel stated: “I think since 
Dr. Bollman has reported on 166 different subject matters in his 

* For some of the cases pro or con see: Reck vy. Pacific-Atlantic 8. 8. Co., 2a Cir., 180 
F. (2d) 866; Mutual Benefit Health & Accident Ass’n v. Francis, 8th Cir., 148 F. (2d) 
590; Laird v. Boston & M. R. Co., 80 N. H. 377, 117 Atl. 591. Contra: Western Union 
Telegraph Oo. v. Ammann, 3d Cir., 296 Fed. 453; Drucker v. Philadelphia D. P. Co., 35 Del. 


437, 166 Atl. 796; Commonwealth v. Phelps, 210 Mass. 109, 96 N. BE. 69. 
Consult also Wigmore on Evidence, 3 Hd., Vol. VI, § 1700. 
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publications, many of which contain tables and sets of figures which 
are set forth to portray findings of facts that he made in his eXperl- 
ments, and since he had been called upon by the Commission to analyze 
the data of one of my former witnesses and has done it in a certain 
_way which he states is the proper way to do it, and since the one and 
only paper of Dr. Bollman that I have in my possession now has been 
presented.to him and he has testified that he did not use that method, 
that he used for analyzing Morrison’s data in the article, although it 
contained sets of figures, I want to know where he has used it in any 
other, and whether he used it solely for analyzing his figures, and 
data in any of the other 165 articles that he has written.” 

[450] The trial examiner ruled as follows: “Iam going to sustain 
‘the objection and put the burden upon you [petitioner’s counsel] 
of proving that the doctor’s method is inherently wrong, and I am 
going to further assume for the purpose of the ruling that this is 
a novel method that he has developed which to him in his scientific 
-way makes him believe that it is sufficient, and so let the exhibit stand 
just as it is.” 

Insisting upon his right to inquire, petitioner’s counsel indicated 
his willingness to take Bollman’s “best recollection” of the number 
of times he had used his method in the past without requiring him 
to go through the whole list of articles. The examiner, however, 
declined to change his ruling. It seems to us that counsel was en- 
titled to put the matter into proper perspective by inquiring whether 
and to what extent the witness’ method conformed to standards em- 
ployed by himself in other similar tests which he had performed. 
The ruling foreclosed inquiry along this line, and would appear even 
to have cut off effective cross-examination as to whether the method 
conformed to accepted technical and scientific standards. 

Another instance of undue restriction of the cross-examination of 
Dr. Bollman will be noticed. This witness had performed a series 
of tests on dogs, the object of which was to prove that constipation 
has no effect upon the secretion or flow of bile. The dogs were an- 
esthetized with ether. Their colons were surgically severed and the 
lower end of the intestine sewed up so as to bring about a complete 
intestinal obstruction or “obstipation,” a condition which the doctor 
said does not exist in man. With no means of elimination, the dogs 
were regularly fed on a diet including glucose until in a matter of days 
they died or were destroyed. All had peritonitis at the time of death. 
The results of the experiments were ascertained by autopsies after 
varying degrees of post-mortem degeneration had taken place... The 
witness said that these examinations showed no impairment of the 
liver function. He testified broadly on direct that the results of his 
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experiments are translatable to the human being, and deduced there- . 
from and on the basis of his own knowledge that constipation in 
man in no way impairs the functioning of the liver, and that “there 
is no relationship between constipation and the secretion of bile: 
by the liver.” ; 

On cross-examination counsel sought among other things to inquire | 
whether, functionally, man and dog react to the same stimuli in the 
same manner. A question to this effect was objected to and the exam- 
iner ruled: “The objection is sustained, unless counsel will state the. 
particular stimuli referred to, whether it be food, drugs, or medicine.” 
Counsel then undertook to question Bollman with respect to the stim- 
uli of named drugs. The examiner sustained an objection to this line 
of questioning, saying that he thought the doctor had not “qualified 
* * * as a pharmacologist, hence I will not permit him to be ques- 
tioned as to the possible effect of drugs upon the human body and 
upon that of dogs.” Counsel called attention to the witness’ testi- 
mony that the experiments he had performed on dogs are translatable 
to man and said, “I should think that it would be perfectly proper for | 
me to develop in what types of situations reactions on dogs cannot be 
translated to man.” 

The examiner thereupon switched the ground of his adverse ruling 
from the absence of qualification in the witness to the nature of the 
experiments, stating that the experiments had not been performed 
with the use of drugs or medication, but had been essentially surgical 
in nature. He added “just let the saris stand.” 

As already appears, the witness had been broadly qualified as an 
expert. His experiments on the dogs had been performed with the 
use of the drugs bromsulfaelin and ether, and possibly others. Many 
of the studies he had made and which were included in the 166 publi- 
cations introduced by the Commission apparently dealt with the effect 
of various drugs on dogs and other animals, including humans. And 
he had testified on direct as to the effects of drugs on both man and 
animals, and had given it as his opinion that experiments with drugs 
on animals are a neteribis to man. 

[451] We think that question as to the transfer denies generally of 
tests on dogs in connection with the working of the liver, and more 
specifically as to the extent to which these artificial ind seemingly 
bizarre experiments might be regarded as simulating normal constipa- 
tion in man, were proper subjects for scrutiny and justified a reason- 
ably broad range of exploration on cross-examination. The exam- 
iner’s rulings would thus seem to have foreclosed inquiry into matters 
bearing materially on the validity of the experiments. 
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3. Dr. Lockwood, testifying for the Commission, was a specialist in 
surgical research at the University of Pennsylvania Medical School 
and had written many scientific treatises. He treated diseases of the 
liver, hepatic system, gall bladder, and digestive system. In sum, the 
recitation of his qualifications was truly formidable, consuming ap- 
proximately seven pages of the record. 

He had at the instance of the Commission supervised and partici- 
pated in tests made in the University medical hospital the purpose 
of which was to determine whether Carter’s Little Liver Pills, ad- 
ministered to patients from whom total collection of bile had been 
obtained, would influence the production of bile in respect to volume 
and cholic acid content. His experiments were performed in the 
surgical ward of the hospital on twelve patients, all of whom were 
recuperating from major internal operations. Several of the patients 
had been suffering from jaundice shortly prior to the experiments, and 
the gall bladders of all but three had been removed before the col- 
lection of bile was begun. The tests entailed the insertion of a T-tube 
through the sphincter of Oddi into the common bile duct leading from 
the gall bladder and the liver to the duodenum. ‘The T-tube was con- 
nected with a bottle system and a pump, permitting the collection in 
the bottles of the bile passing through the upper portion of the com- 
mon duct. The quantity of bile collected varied somewhat from day 
to day throughout the whole course of the experiments, but the witness 
thought the variations were without significance. During the process 
of the collection, and a number of days after it began, doses of Carter’s 
pills were given the patients. The witness gave it as his opinion on 
the basis of these experiments that the pills in no way influence the 
output of bile. 

On cross-examination counsel for the petitioner undertook to inquire 
of the witness whether the condition of the experimentees was not 
abnormal and whether the tube and suction pump inserted in the bili- 
ary tract would not hamper the free flow of the bile. He asked 
whether in a normal individual, without the use of any such apparatus 
as was employed in the experiments, the common duct and gall bladder 
and the cystic ducts are not filled with bile most of the time. The 
witness answered, in effect, that they would be filled or partly so. The 
examination continued in the manner following: 

_“Q. At the lower end of the common duct is a sphincter? 
A. Yes. 
_Q. Where the common duct enters the duodenum ? 

A. Yes. 

Q. And as the system requires bile, that sphincter opens and closes 
into the duodenum from time to time, does it not? 
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A. That is right. 

Q. And when the sphincter closes, there is a back pressure that is 
built up? i 

A. Yes. 

Q. In the biliary system ? 

A. Yes. 

Q. And does that back pressure have any influence at all on the flow 
of bile from the liver?” 

The latter question was objected to as not being within the scope 
of the direct examination. The examiner ruled that “the Doctor here 
has not been qualified by the Commission’s attorney as an expert on all 
of these various phases of the liver and the biliary tract. If you 
[referring to petitioner’s counsel] care to undertake to qualify him, 
that would be a different matter, but it would seem to me that you are 
going beyond the scope of the direct examination.” Another ques- 
tion along the same line was then asked and objected to, counsel for 
the Commission stating : “Now if Mr. Hanaway wants to qualify the 
[452] Doctor and use him as his witness on that, that is up to him.” 
In sustaining the objection the examiner said: “I do not believe Dr. 
Lockwood has been qualified as an expert on the liver and biliary 
tract, for which reason I will uphold the objection, and give you an 
opportunity, if you care to, to qualify the witness on your own behalf, 
if you can, * * *” The following then occurred: 

By Mr. Hanaway [petitioner’s counsel] : 

“Q. Do you understand the operation of the biliary system, Dr. 
Lockwood ? 

Mr. Coun. [for the Commission]. Well, of course he is making him 
his witness, Your Honor. 

Trial Examiner Purcery. I think Mr Hanaway understands that. 

The Wirness: I have a sufficient working knowledge of the function 


of the biliary tract so that I wouldn’t hesitate to treat patients for 
biliary tract disease. 


By Mr. Hanaway: 


Q. Do you think you know enough about the operation by the bili- 
ary system under normal conditions to answer my questions concern- 
ing it? | 

A. I can answer any question you have asked me so far, yes. 

Mr. Hanaway. May I now proceed with the questioning, Mr. 
Examiner ? : 

Trial Examiner Purcern. With the understanding that from this 
point forward, you have made the witness your own.” 
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At this juncture petitioner’s counsel disclaimed any purpose of 
sponsoring the witness, and upon an attempted resumption of the 
cross-examination the following occurred : | 


By Mr. Hanaway: 

“Q. There is no mechanism in a normal human being that corre- 
sponds to this pump that you have described in Commission’s Exhibit 
148, is there, Doctor? 

Mr. Coun. Objection, Your Honor. 

Trial Examiner Purcetx. Objection sustained. 


By Mr. Hanaway: 

Q. Then so far as the presence of the suction is concerned through 
the common duct and into the biliary system, that condition was 
abnormal, was it not? 

_ Mr. Coun. I object, Your Honor. 

Trial Examiner Purcenu. Objection sustained.” 

Little comment seems necessary. Dr. Lockwood himself professed 
his ability to answer the questions asked. As to his qualifications to 
cdo so, his experiments necessarily presupposed an extensive knowledge 
on his part of the biliary system. Throughout more than 150 pages 
of direct testimony he had been permitted to describe the intricate 
surgical experiments performed on the biliary systems of these twelve 
patients, all of whom were in the hospital for treatment of diseases 
of the gall bladder and biliary tract. Here, too, the abnormal con- 
dition of the experimentees plus the artificiality of the means by 
which the tests were carried on, suggested at least the possibility that 
the experiments had little if any value as support for the conclusions 
drawn from them. 

More especially in the case of expert witnesses, cross-examination 
is of necessity exploratory and should be given broad _ latitude. 
Neither counsel nor the judge can know in advance what chinks may 
be disclosed in the armor of the expert or what frailties revealed in his 
premises. Cf. Alford v. United States, 282 U.S. 687. The condition 
imposed by the examiner that petitioner make this adversary witness 
his own was flagrant error. As Judge Sanborn remarked in Heard v. 
United States,-8 Cir., 255 Fed. 829, 832, “[i]t is no answer to a refusal 
to permit a full cross-examination that the party against whom. the 
witness is called might have made him his own witness, and might 
then have proved by him or by some other witness, or by some writing, 
the facts which the cross-examiner was entitled to draw from the testi- 
mony of his adversary’s witness. No one is bound to make his ad- 
versary’s witness [453] his own to prove facts which he is lawfully 
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entitled to establish by the cross-examination of that witness. The 
testimony given by a witness on his cross-examination is the evidence 
of the party in whose behalf he is called and the cross-examiner has 
the right to bind his adversary by the truth elicited from his own 
witness.” 

4, Dr. Case, a Commission witness, testified at length on direct 
concerning his qualifications. He specialized in radiology, had several 
degrees, and was a fellow or member of numerous learned bodies in- 
cluding the American and French Societies of Gastroenterology. He 
had written a four-volume Atlas and text on the digestive tube, and 
had contributed chapters to various medical books on a variety of 
subjects. Asked especially what studies and work he had had in 
gastroenterology, he replied: “All my life I have been especially in- © 
terested in gastroenterology, and have done a great deal of gastroenter- 
ological surgery. I have always been interested in it. My X-ray 
work, if I have any special interest, has been in the digestive tube, 
especially gall bladder, stomach and bowel.” He had, he said, per- 
formed over a thousand gall bladder operations and thought it would 
be fair to say that he had done about 15,000 tests of the gall bladder 
by a method of visualizing that organ. 

On behalf of the Commission the Doctor undertook an assignment 
described in the trial examiners report as the making of “certain 
experiments with Carters Little Liver Pills to ascertain what effect 
said pills had upon the functioning of the liver in the production of 
bile, and of the gall bladder in the flow, storage, and concentration 
of bile.” | 

For these experiments the witness had used a number of subjects 
to whom he administered a dye which would make the gall bladder 
and certain other parts of the biliary system visible when X-rayed. 
The subject was then required to eat a carbohydrate meal, all fats 
and proteins being eliminated. Following this an X-ray picture was 
taken of the gall bladder, and immediately the subject was given Car- 
ter’s Liver Pills, and at the end of a few hours he was again X-rayed 
to see what effect, if any, the pills had had. Afterwards a fat meal 
was given the subject, and later a third picture taken to see what effect 
the fat had had on the biliary system. In summarizing the results of 
the experiments, the witness was questioned on direct and testified 
as follows: 

Q. Well, based on any of the experiments, Doctor, what is your _ 
conclusion as to the results of Carter’s Little Liver Pills, first, on the _ 
formation of bile by the liver? 

A. They have no effect on the formation of bile by the liver. 


CARTER PRODUCTS, INC. Vv, FEDERAL TRADE COMMISSION 172] 


Q. On the emptying of the gall bladder or causing the gall bladder 
to throw out bile? 

A. It has no effect. 

Q. And, third, upon the flow of bile? 

A. It has no effect. 

Q. Doctor, when I was talking about the ‘flow of bile’ I mean the 
flow of bile through the duct and through the sphincter of Oddi into 
the intestine. You understood that? 

A. That is the only way it can flow. It can’t flow any other way.” 

On cross, petitioner’s counsel sought to inquire of the witness con- 
‘cerning the operation of the liver, gall bladder, and the ducts of the 
biliary system. Counsel for the Commission objected to the line of 
questioning as not being proper cross-examination. Petitioner’s 
counsel remarked to the examiner that the questions were “right in 
line with the long discussion we had last night at the end of which 
you ruled I might explore into these things as a part of the biliary 
part of the functioning of the liver and gall bladder.” The examiner 
sustained the Commission’s objection saying: “Since my ruling of 
last night, I have taken occasion to read over Dr. Case’s examination 
in chief in great detail, and I must frankly admit that because of his 
testimony as to his qualifications, I was misled into thinking that he 
had been introduced as a gastroenterologist, instead of which a very 
careful reading of his testimony, from the beginning to the end, dis- 
closes that practically every question that was put to him on direct 
examination [454] was based upon these pictures which he took as a 
Roentgenologist.” 

The examiner at this juncture turned to the witness and propounded 
a series of highly suggestive questions with the aim, so to speak, of 
cutting him down to size. At the conclusion he announced that he 
was going to change his ruling and limit cross-examination of the 
witness to the X-ray exhibits, “and anything that may properly be 
asked of him as to his qualifications in radiology, his interpretive 
readings of the various exhibits, and anything else that may appertain 
to the exhibits themselves.” 

Thereupon counsel for petitioner, after stating reasons thought to 
justify his attempted cross-examination, said: 

“Now if your Honor wants to rule that this man is qualified only 
to describe what appears in those pictures, I am satisfied with that 
ruling. 

Trial Examiner Purceiy. Very well, sir. 

Mr. Hanaway. And I will move to strike out everything else that 
he said today. 
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Trial Examiner Purcern. You mean on cross-examination ? 

Mr. Hanaway. On direct. 

Trial Examiner Purcety. On direct! 

Mr. Hanaway. Because he went way beyond that. 

Trial Examiner Purcerz. Your motion to strike will be denied, 
and the ruling of the Examiner will stand. Confine your future ex- 
amination to the pictures.” 

Now clearly it is not permissible for the Commission to qualify 
and use a witness for its own purposes as one having attainments 
in the field of gastroenterology, and then reduce him for purposes 
of cross-examination to the stature of a mere taker and explainer 
of X-ray pictures. We think that is what was done in this instance. 
As appears from the record excerpts quoted above, crucial questions 


put to Dr. Case were not confined to the X-ray exhibits but related” 


generally to the experiments the witness had conducted. We agree 
with petitioner that more was involved in these experiments than a 
mere series of X-rays. The experiments were of the witness’ own 
devising and were necessarily based on his familiarity with the physi- 
ology of the biliary system and the internal organs and on the vast 
number of cases he had previously examined. They dealt generally 
with the functioning of the gall bladder and bile and specifically 
with their functioning in respect of certain foods. In formulating 
the experiments as well as in interpreting them the witness was ob- 
viously required to draw extensively upon his knowledge of physiology 
and gastroenterology.® 
It is argued that there was ample evidence from other quarters 
to sustain the findings and order of the Commission, hence the rulings, 
even if wrong, were not prejudicial. We are of opinion, however, 
that the cumulative effect of these unjustifiable restrictions on the 
cross-examination of key witnesses for the Commission was to deprive 
petitioner of a fair hearing. Such being the case the court is not dis- 
posed to speculate as to what would have been the outcome had a 
fair and impartial hearing been accorded. Jnland Steel Co. v. NL- 
RB, Ith Cir., 109 F. (2d) 9; Empire Oil & Gas Corp. v. United 
States, 9th, Cir., 136 F. (2d) 868, 871; Wéllapoint Oysters v. Ewing, 
9th Cir., 174 F. (2d) 676, cert. den. 338 U. S. 860. Cf. Reilly v. 
Pinkus, 338 U.S. 269. 
The order of the Commission is set aside. 


3 At a later stage of the Brocestitien petitioner subpenaed Dr. Case and offered to prove 


by him that he was president of the Battle Creek Food Company, producer and dispenser 


of a proprietary ‘laxative in competition with petitioner, hence was an interested witness. 
‘The examiner rejected the offer on the ground that it came “too aphohe notwithstanding 
the case was still open for the taking of evidence. 


FEITLER ET AL. UV. FEDERAL TRADE COMMISSION 12s 


BERNICE FEITLER ET AL. TRADING AS GARDNER 
& COMPANY v. FEDERAL TRADE COMMISSION* 


No. 13011-F. T. 0. Docket 4978 


(Court of Appeals, Ninth Circuit. Jan. 28, 1953. Rehearing Denied 
Feb. 19, 1953) 


METHODS, ACTS AND PRACTICES—LOTTERY MERCHANDISING—LOTTERY OR GAMBLING 
. DEvICES—INTERSTATE ‘SHIPMENT FOR USE IN INTERSTATE SALE 


Under provision of Federal Trade Commission Act that unfair methods 
in competition in commerce and unfair or deceptive acts or practices in 
ecommerce are declared unlawful, the Federal Trade Commission has juris- 
diction to restrain interstate shipment of gambling devices to be used in 
intrastate sales of merchandise. 


CEASE AND DESIST OrpeRS—METHOpDS, ACTS AND PRAcTICES—LoTTERY MEercHAN- 
DISING—-LOTTERY OR GAMBLING D&rVICES—INTERSTATE SHIPMENT FOR USE IN 
INTRASTATE SALE 

Where petitioners, now seeking to review order requiring petitioners to 
cease and desist from distributing devices known as push cards and punch 
boards to manufacturers of and dealers in other articles of merchandise, 
manufactured, sold and distributed in interstate commerce, such devices to 
be used by such other manufacturers and dealers to effect a gambling sale 
of such merchandise to the consumer, the Federal Trade Commission had 
jurisdiction to enter order that petitioners cease and desist from supplying 
such devices. 

Metuops, AcTs AND PRACTICES—GAMBLING DEVICES—INTERSTATE SHIPMENT OF— 
COMMISSION JURISDICTION 

Under provision of Federal Trade Commission Act that unfair methods 
in competition in commerce and unfair or deceptive acts or practices in com- 
merce are declared unlawful, the Commission’s authority does not extend 
to the interstate shipment of gambling devices as such, but only to such ship- 
ments as amount to unfair trade practices. 


EVIDENCE—EXCLUSION OF—LOTTERY MERCHANDISING AND LOTTERY OR GAMBLING 
DrEvices—TuHarT LarreR Used SOLELY FoR GAMBLING—WHETHER PREJUDICIAL 
Federal Trade Commission’s exclusion of evidence offered by petitioners, 
now seeking to review order requiring petitioners to cease and desist from 
‘distributing devices known as push cards and punch boards to manufac- 
turers of and dealers in other articles of merchandise, to effect that persons 
use punch boards solely for gambling purposes and not to purchase mer- 
chandise and that trade is therefore not adversely affected by such devices 
was not prejudicial, where Commission’s jurisdiction did not depend upon 
effect of the operation of the devices but upon fact that the devices were 
used as a means of selling or distributing merchandise. , 


' *Reported in 201 F. (2d) 790. For case before Commission; see 47 F.'T. GC. 1283. 
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MerHops, Acts AND PRAcTICES—LOTTERY MERCHANDISING AND LOTTERY OR GAMB- 
Ling Drevices—Ir User or LATTER By ULTIMATE PURCHASER TO SELL OTHER Mrr- 
CHANDISE SUSTAINED BY EVIDENCE 


Evidence sustained finding of Federal Trade Commission that only use 
of push cards and punch boards manufactured and distributed by peti- 
tioners, now seeking to review order requiring petitioners to cease and desist 
from distributing such devices in interstate commerce, and the only manner 
in which they are used by the ultimate purchaser is in combination with 
other merchandise so as to enable the ultimate purchaser of the devices to 
sell or distribute other merchandise by means of chance. 


APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS OF COMMISSION—IF ONE 
FINDING SUSTAINED BY ONLY EvyIDENCE OF RECORD BEFORE CoURT 


Where only evidence in record before Court of Appeals concerned single 
finding of Federal Trade Commission, other findings of the Commission 
were not properly before the court for review. 


CEASE AND DESIST ORDERS—SCOPE AND HxTENT—CRITERIA, IN GENERAL 


Under provision of Federal Trade Commission Act that unfair methods 
in competition in commerce and unfair or deceptive acts or practices in com- 
merce are declared unlawful, breadth of order of Federal Trade Commission, 
like the injunction of a court, must depend upon the circumstances of each 
case and the purpose of the order is to prevent violations of the Act. 


CEASE AND DESIST ORDERS—METHODS, ACTS AND PRACTICES—LOTTERY MERCHAN- 
DISING AND LOTTERY OR GAMBLING DEVICES—PUSH CARDS, Etc. WHICH ARE To 
Be or “May BE USED” 


Evidence sustained Federal Trade Commission’s order directing manufac- 
turer to cease and desist from selling or distributing in commerce push 
cards, punch boards or other lottery devices which are to be used or “may 
be used” in sale or distribution of merchandise to public by means of game 
of chance, gift enterprise or lottery scheme, and under the evidence in- 
clusion of phrase ‘may be used” did not render the order too broad. 


(The syllabus, with substituted captions, is taken from 201 F. 
(2d) 790) 


On petition to review order of Commission, order affirmed. 


Mr. F. W. James, Evanston, Ul. (Mr. George EL. Lindelof, Jr., | 


of Los Angeles, Cal., of counsel, for petitioner.) 

Mr. W. 7. Kelley, Gen. Counsel, Mr. Robert B. Dawkins, Asst. Gen. 
Counsel, and Mr. Jno. W. Carter, Jr., Atty., Federal Trade Commis- 
sion, of Washington, D. C., for respondent. 


Before: Hearty, Bone and Orr, Circuit Judges. 
Bones, Circuit Judge. 


This is a petition to review a cease and desist order entered against 


petitioners by the Federal Trade Commission. The order was en- 
tered after a hearing on a complaint charging in substance that pe- 


{ 
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titioners (respondents below) manufacture, sell and distribute in inter- 
state. commerce devices known as push cards and punch boards to 
manufacturers of and dealers in other articles of merchandise; that 
these push cards and punch boards are prepared so as to involve 
games of chance or lottery schemes when used in making sales of 
merchandise to the consuming public; that many members of the pur- 
chasing public have been induced to trade or deal with retail dealers 
selling or distributing merchandise by means of these lottery devices; 
that substantial trade has been thereby unfairly diverted from com- 
petitors selling similar merchandise who do not use these devices; 
and that the acts and practices of petitioners are all to the prejudice 
and injury of the public and constitute unfair acts and practices within 
the intent and meaning of the Federal Trade Commission Act. 

The Commission made findings and conclusions sustaining all of 
the substantial allegations of the complaint and ordered petitioners 
to cease and desist from: 

“Selling or distributing in commerce, as ‘commerce’ is defined in the 
Federal Trade Commission Act, push cards, punch boards, or other 
lottery devices, which are to be used or may be used in the sale or 
distribution of merchandise to the public by means of a game of 
chance, gift enterprise or lottery scheme.” 

Petitioners’ principal contentions are (1) that the Commission does 
not have jurisdiction to restrain the interstate shipment of push cards 
and punch boards; and (2) that the hearing granted petitioners did 
not comply with the due process clause of the Constitution nor with 
the Administrative Procedure Act. The two questions raised are re- 
lated and we believe that the answer to the first will also dispose of 
the second. 

It is no longer open to question that the Federal Trade Commis- 
sion has jurisdiction to restrain interstate shipment of gambling de- 
vices to be used in intrastate sales of merchandise. Sec. 5 (a) of 
the Federal Trade Commission Act provides: 

“SEC. 5. (a) * * * The Commission is empowered and directed to 
prevent persons, partnerships, or corporations * * * from using un- 
fair methods of competition in commerce and unfair or deceptive 
acts or practices incommerce.” 15 U.S.C. A. $45 (a). 

Recently this court examined the legislative history of that provi- 
sion in a case similar to this and concluded: 
~ “Upon a review of the history of Section 5 (a) in connection with 
the decisions of the court thereon, we are of the opinion that the 
petitioner’s use of interstate commerce to ship these devices to be 
used in intrastate commerce in the gambling disposition of merchan- 
dise to the ultimate consumer is one of the ‘unfair * * * practices 

260133—55——112 


1726 FEDERAL TRADE COMMISSION DECISIONS 


in commerce’ subject to the preventive control of the Commission.” 
Lichtenstein v. Federal Trade Commission, 9 Cir., 194 F. (2d) 607, 609 
[48 F. T. C. 1750]; see also Bork Mfg. Co. v. Federal Trade Commis- 
ston, 9 Cir., 194 F. (2d) 611 [48 F. T. C. 1756]. 

The question has been examined in several other circuits and all 
are in accord with the conclusion stated in the Lichtenstein case.* 
Nothing to the contrary can be found in Federal Trade Commission 
¥. Bunte Bros., Inc., 312 U. S. 349 [32 F. T. C. 1848; 3 S. & D. 3387], 
where it was atseley held that the jurisdiction of the Commission does 
not extend to purely intrastate transactions. Cf. Federal Trade Com- 
mission Vv. R. F. Keppel & Bro., 291 U.S. 304, 313 (18 F. T. C. 684; 2 
S. & D, 259]. 

The contention of petitioners that they were denied a fair hearing 
is predicated upon certain rulings of the trial examiner striking evi- 
dence and refusing to hold hearings at various cities for the taking 
of testimony sought to be introduced by petitioners. The only por- 
tions of the printed record before us which bear on the question of 
the fairness of the hearing are the motion of petitioners before the 
Commission to set aside its cease and desist order and the order of 
the Commission denying the motion. The exact circumstances under 
which the challenged rulings of the trial examiner were made do not 
appear. However, the petitioners’ contentions are clear enough, and 
even accepting their own view of these rulings, we are of the opinion 
that petitioners were not prejudiced thereby. 

In the motion to set aside the cease and desist order there are set out 
a number of proposed stipulations of testimony, which apparently 
were not signed by counsel supporting the complaint. It is the con- 
tension of petitioners that the trial examiner erred in striking evi- 
dence tending to prove the matters set out in the proposed stipulations 
and in refusing requests for hearings at several cities to take testimony 
as to such matters. 

The evidence sought to be introduced by petitioners consisted sub- 
stantially of the following: (1) The persons who patronize punch 
boards do so only to satiate an appetite for gambling, and not to pro- 
cure merchandise; (2) people who desire to buy merchandise do not 
resort to punch boards for this purpose; (8) punch boards are operated 
only in such establishments as taverns, pool halls and other places 


1 Consolidated Manufacturing Co. v. Federal Trade Commission, 4 Cir., 199 F. (2d) 417 
[49 F. 'T. C. 1658] (Decided Oct. 11, 1952) ; Zitserman v. Federal Trade Comntistaet 8 Cir, 
200 F. (2d) 519 [49 FP. T. C. 1688] (Decided Dec. 18, 1952) ; Hamilton Manufacturing Co. 
v. Federal Trade Commission, 0.A.D.0., 194 F. (2d): 346 [48 F. T. C. 1743]; Globe Card- 
board Novelty Co. vy. Federal Trade Commission, 3 Cir., 192 F. (2d) 444 [48 BF. T. Cc 
1725] ; Chas. A. Brewer &, Sons y. Federal Trade Commission, 6 Cir., 158 F. (2a) 74 [43 
¥. T.) C...1182:; 4 S & Da 588] ;, Modernistic Candies, Inc. v. Federal Trade, Commission, 
7 Cir., 145 F. (2d) 454 [39 FT. C. 709;48. &D. 288]. 
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where people are encouraged to loiter, and not in strictly retail stores; 
(4) distribution of merchandise by punch board does not divert any 
sales from the ordinary channels of trade; (5) the merchandise dis- 
tributed by means of punch boards consists largely of novelty items, 
candy and tobacco; (6) punch boards are not sales aids or sales 
stimulators. 

Petitioners contend that this evidence, if admitted, would have 
destroyed the factual basis upon which the jurisdiction of the Com- 
mission in this case rests. The argument is that gambling by punch 
board is no more opposed to the public policy of the United States 
than are other forms of gambling. Since the Commission does not 
have authority to stop interstate shipment of other gambling devices, 
such as dice, roulette wheels, etc., it is urged that the Commission’s 
power in this case must rest upon the fact that the use of punch boards 
in the distribution of merchandise has some effect upon trade or com- 
merce which is different from, or greater than, the effects of other 
forms of gambling which involve only the exchange of money. Peti- 
tioners sought to prove that the operation of punch boards has no such 
effect, that such operation does not compete with other forms of mer- 
chandising, and that therefore the interstate shipment of these devices 
like the shipment of other gambling devices, is outside the orbit of 
the Commission. 

We agree that the Commission’s authority does not extend to the 
interstate shipment of gambling devices as such, but only to such ship- 
ments as amount to unfair trade practices. Lichtenstein v. Federal 
Trade Commission, supra. But the jurisdiction of the Commission in 
this case does not depend upon any particular effect of the operation 
of punch boards and push cards upon merchandising competition, but 
upon the single fact that these devices, unlike most other gambling 
devices, are used as a means of selling or distributing merchandise 
which is opposed to the public policy of the United States. This was 
made abundantly plain in the Lichtenstein case, supra. It is the fact 
that the interstate shipment of these devices facilities a kind of mer- 
chandising which induces and encourages the public to gamble which 
makes such shipment an “unfair trade practice.” Proof that the use 
of punch boards in the gambling disposition of merchandise has no 
effect upon trade in the same kinds of merchandise by other means 
could not have affected the question of the Commission’s jurisdiction. 

Petitioners, as we understand their argument, do not contend that 
the proof rejected by the trial examiner was offered for any purpose 
other than to show that the Commission did not have jurisdiction over 
the practice here in question. Indeed, we cannot see how such proof 
could have aided petitioners’ case on the merits. The offered evidence, 
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if admitted, would have been strongly probative of the gambling use 
of push cards and punch boards in the distribution of merchandise— 
the very circumstance which brands the shipment of these devices in 
interstate commerce an wnfair act or practice. Petitioners were not 
prejudiced by the challenged rulings of the trial] examiner. 

The only finding of the Commission which is directly challenged 
is the finding that “the only use to be made of [petitioners’ push cards 
and punch boards] and the only manner in which they are used by 
the ultimate purchaser thereof is in combination with other merchan- 
dise so as to enable said ultimate purchaser to sell or distribute the 
other merchandise by means of lot or chance.” 
dence at the hearing that petitioners’ devices may be used as a kind 
of question and answer game. The slips of paper punched from the 
punch boards have, in addition to a number, a question printed upon 
them. The numbers on these tabs are keyed to an answer book. One 
who buys a punch may be obliged to answer the question before re- 
ceiving a prize. There was also evidence that a gummed paper repro- 
duction of a checkerboard may be pasted on the punch boards. If 
this feature is used, the tabs punched from the board are keyed to 
checker problems posed on the checkerboard which must be solved by 
the patron. Petitioners cited several state court decisions holding that 
punch boards when used with this question and answer feature were 
not gambling devices, 

However, there is no evidence in the record that any punch board 
furnished by petitioners was ever actually used as a question and 
answer game. The witness Groves testified as to the manner of opera- 
tion of a punch board with this feature but admitted that she had 
never seen one in actual use. James, a witness for petitioners, testi- 
fied that he was engaged in introducing and testing the legality of the 
question and answer game throughout the United States on behalf 
of four or five punch board manufacturers. He testified that all of the 
merchandise punch boards distributed by petitioners had questions 
printed on the tabs which are punched from the boards. However, 
he did not know anything about the number of answer books which 
petitioners distributed with their boards. He testified that none of 
the boards had legends upon them instructing the operators how to 
operate the question and answer game. Neither did he know the ex- 
tent of the use of the checkerboard idea in connection with petitioners’ 
boards. He testified that prior. to 1938 he made very little progress 
in developing a market for the games because they were covered by 
an outstanding patent, and it was stipulated by the parties that “the 
acts and practices of [petitioners] * * * and their methods of doing 
business in connection with the sale and distribution of * * * mer- 


There was some evi- 
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chandise have remained the same from 1929 to the date of the issuance 
of the complaint herein.” iis 

The witness for respondent testified that the push cards and punch 
boards of petitioners were used as games of chance. The finding of 
the Commission is clearly sustained by the evidence. | 

Petitioners also contend that the Commission erred in not adopting 
their proposed findings of fact. This is nothing more than an oblique 
attack on the Commission’s findings. Since the only evidence in the 
record before us pertains to the finding above discussed, the other 
findings of the Commission are not. properly before this Court. for 
review. — | — 

Petitioners raise several questions as to the power of the Commis- 
sion to make the order here in question, but these questions were fully 
answered in the Lichtenstewm case, swpra. 

Finally, petitioners contend that the order is too broad. In the 
Bork and Lichtenstein cases, supra, orders similar to the one now 
before us were modified by ordering the words “or may be used” 
stricken therefrom. However, the breadth of the order, like the in- 
junction of a court, must depend upon the circumstances of each case, 
the purpose being to prevent violations of the Act, the threat of which 
is indicated by past conduct of the petitioners. National Labor Rela- 
tions Board v. Express Publishing Co., 312 U.S. 426, 436-487. There 
was evidence that all of the merchandise punch boards of petitioners 
have the question feature on their tabs, though apparently this feature 
is not used in the actual operation of the boards. If the use of. the 
boards as question and answer games would not be gambling, the 
deletion of the words “or may be used” from the order would con- 
siderably embarrass its enforcement, since it would always be open 
to petitioners to assert that the boards could be operated so as not to 
involve games of chance, even though the question feature is a mere 
subterfuge. We believe the evidence here warrants affirmance of the 
order as issued.’ 

The orders of the Commission are affirmed. An order will be en- 
tered by this Court enforcing them in accordance with the provisions 
of 15 U.S. C. A. § 45. 

2In the two very recent cases of Consolidated Manufacturing Co. v. Federal Trade 


Commission and Zitserman vy. Federal Trade Commission, supra, note 1, orders virtually 
identical to the one now before us were affirmed without modification. 
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FEDERAL TRADE COMMISSION yv. MOTION PICTURE 
ADVERTISING SERVICE CO., INC.! 


No. 75—F. T. C. Docket 5498 
(Supreme Court of United States. Feb. 2, 1953) 


“UNFAIR METHODS OF COMPETITION’—ScorpE AND EXTENT OF PHRASE—AS Not 
LIMITED TO ComMMON LAW OR SHERMAN ACT CATEGORIES 


[362] The “unfair methods of competition’ which are condemned 
by Federal Trade Commission Act: are not confined to those illegal at 
common law or condemned by Sherman Act. 


FEDERAL TRADE COMMISSION ACT—OBJECTIVES—AS PROHIBITIVE OF POTENTIAL AND 
ACTUAL VIOLATIONS OF SHERMAN AND CLAYTON ACTS AND AS SUPPLEMENTAL TO 
UNDERLYING PURPOSE OF 


The Federal Trade Commission Act was designed to supplement and 
bolster the Sherman Act and the Clayton Act, and to stop in their incip- . 
iency acts and practices which, when full blown, would violate those Acts, as: 
well as to condemn, as “unfair methods of competition’, existing violations. 
of such Acts. 


MeEtTHops, ACTS AND PRACTICES—DEALING ON EXCLUSIVE AND TyING BAsis—Ex- 
CLUSIVE SCREENING AGREEMENTS FOR ADVERTISING FILM—AS AN UNREASONABLE 
RESTRAINT OF COMPETITION, TENDING TO MONOPOLY, AND “UNFAIR METHOD OF 
COMPETITION” 


Evidence sustained Federal Trade Commission’s finding that advertising 
film distributor’s exclusive screening agreements with theatre operators un- 
reasonably restrained competition and tended to monopoly and thus con- 
stituted an “unfair method of competition” within the Federal Trade 
Commission Act. 


APPELLATE PROCEDURE AND PROCEEDINGS—METHOpDS, ACTS, AND PRACTICES— 
WHETHER AND WHEN UNFAIR—IMPACT OF PARTICULAR PRACTICE ON TRADE— 
AS MATTER FOR COMMISSION AND Nor Courts 


It is for Commission, not courts, to determine, in proceedings under 
Federal Trade Commission Act, precise impact of particular practice on 
trade, since point where method of competition becomes “unfair” within 
Act often turns on exigencies of particular situation, trade practices, or 
practical requirements of business in question. 


CEASE AND DESIST ORDERS—METHODS, ACTS AND PRACTICES—DEALING ON Ex- 
CLUSIVE AND TYING BASIS—HEXXCLUSIVE SCREENING AGREEMENTS FOR ADVERTISING 
FiLM—Ir PROHIBITION LIMITED TO THOSE IN EXCESS OF ONE YEAR 


Where, in proceedings on unfair competition complaint against adver- 
tising: film. distributor, Trade: Commission found that term of one year 
for exclusive Screening agreements between distributors and theatre owners 
had become standard practice, and that theatres would complete screening 
advertisements as required by advertising contracts even though such con- 
tracts extended beyond expiration date of exclusive screening agreement, 
Commission did not exceed limits of its allowable judgment in merely pro- 


»1 Reported in 344 U. S. 392, 73 S. Ct. 861. For cases before Commission, see 47 F. T,. C. 
378. Lower court case at 194 F. (2d) 633. 
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. hibiting distributor from entering into any contract granting exclusive 
privilege for more than one year, rather than banning exclusive contracts 
in their entirety. 


METHODS, ACTS AND PRACTICES—LEGALITY, IN GENERAL—IF SHERMAN ACT INVOLVED 


When Sherman Act is involved, crucial fact is impact of i led 
practice on competition, not label that it carries, 


Mernops, AcTs AND PRACTICES—DEALING ON EXCLUSIVE AND Ty1In@é BAasis—BEx- 
CLUSIVE SCREENING AGREEMENTS FOR ADVERTISING F1LM—WHETHER PLEA OF RES 
JUDICATA AVAILABLE—IF PRIOR, PROCEEDING BASED ON CONCERT OF ACTION AND 
INSTANT PROCEEDING AGAINST INDIVIDUAL ACTS OF ONE RESPONDENT 


Plea of res judicata was not available to film distributor charged with 
unfair competition in connection with exclusive screening agreements made 
with theatre owners, notwithstanding a prior proceeding in which same 
distributor and its competitors had been charged with conspiracy involving 
use of such exclusive agreements, where the subsequent proceedings against 
the distributor charged no conspiracy and was directed against individual 
acts of such distributor. 


(The syllabus, with substituted captions, is taken from 73 S. Ct. 361) 


On writ of certiorari to the Court of Appeals for the Fifth Circuit, 
judgment reversed. 


Mr. Jusrick FRANKFURTER and Mr. Jusricr Burton dissented. 


[393] Ar. 7. ames L. M orrisson, of Chicago, Ll., for petitioner. 
Mr. Louis L. Rosen, of New Orleans, La., for respondent. 


Mr. Justicn Dovucras delivered the opinion of the Court. 

Respondent is a producer and distributor of advertising motion 
pictures which depict and describe commodities offered for [363] 
sale by commercial establishments. Respondent contracts with theatre 
owners for the display of these advertising films and ships the films 
from its place of business in Louisiana to theatres in twenty-seven 
states and the District of Columbia. These contracts run for terms 
up to five years, the standard one being for one year. A substantial 
number of them contains a provision that the theatre owner will 
display only advertising films furnished by respondent, with the ex- 
ception of films for charities or for governmental organizations, or 
announcements of coming attractions.. Respondent and three other 
companies in the same business (against which proceedings were also 
brought) together had exclusive arrangements for advertising films 
with approximately three-fourths of the total number of theatres in 
the United States which display advertising films for compensation. 
Respondent had exclusive contracts with almost 40 percent. of the 
theatres in the area where it operates. 


Tia2 FEDERAL TRADE COMMISSION DECISIONS 


The Federal Trade Commission, the petitioner, filed a complaint 
charging respondent with the use of “unfair methods of competition” 
in violation of §5 of the Federal Trade Commission Act, 38 Stat. 
717, 719, 52 Stat. [394] 111, 15 U. S.C. $45. The Commission found 
that respondent was in substantial competition with other companies 
engaged in the business of distributing advertising films, that its 
exclusive contracts have limited the outlets for films of competitors 
and has forced some competitors out of business because of their 
inability to obtain outlets for their advertising films. It held by a 
divided vote that the exclusive contracts are unduly restrictive of 
competition when they extend for periods in excess of one year. It 
accordingly entered a cease and desist order which prohibits respond- 
ent from entering into any such contract that grants an exclusive 
privilege for more than a year or from continuing in effect any ex- 
clusive provision of an existing contract longer than a year after the 
date of service in the Commission’s order 47 F. T. C. 378. The 
Court of Appeals reversed, holding that the exclusive contracts are 
not unfair methods of competition and that their prohibition would 
not be in the public interest. 194 F. (2d) 633. 

The “unfair methods of competition,” which are condemned by § 5 
(a) of the Act, are not confined to those that were illegal at common 
law or that were condemned by the Sherman Act. Federal Trade 
Commission v. Keppel & Bro., 291 U.S. 304. [18 F. T. C. 684; 2 
S. & D. 259]. Congress advisedly left the concept flexible to be defined 
with particularity by the myriad of cases from the field of business. 
Id., pp. 310-312. It is also clear that the Federal Trade Commission 
Act was designed to supplement and bolster the Sherman Act and the 
Clayton Act (see Federal Trade Commission v. Beech-Nut Co., 257 
U.S. 441, 453) [4 F. T. C. 583; 1S. & D. 170]—to stop in their in- 
cipiency acts and practices which, when full blown, [395] would vio- 
late those Acts (see Yashion Guild v. Federal Trade Commission, 312 
U.S. 457, 463, 466) [32 F. T. C. 1856; 3S. & D. 345], as well as to con- 
demn as “unfair methods of competition” existing violations of them. 
See Federal Trade Commission v. Cement Institute, 333 U. S. 683, 691 
[44 F. T. C. 1460; 4S. & D. 676]. 

The Commission found in the present case that respondent’s ex- 
clusive contracts unreasonably restrain competition and tend to mo- 
nopoly. Those findings are supported by substantial evidence. This 
is not a situation where by the nature of the market there is room for 
newcomers, irrespective of the existing restrictive practices. The 
_ + Comparable findings and like orders were entered in each of the three companion cases. 


Matter of Reid H. Ray Film Industries, 47 F. T. C. 326; Matter of Alexander Film Co., 
47 F. T. C. 345; Matter of United Film Ad Service, Inc., 47 F. T. €.'262. 
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number of outlets for the films is quite limited. And due to the ex- 
clusive [364] contracts, respondent and the three other major com- 
panies have foreclosed to competitors 75 percent of all available outlets 
for this business throughout the United States. It is, we think, plain 
from the Commission’s findings that a device which has sewed up a 
market so tightly for the benefit of a few falls within the prohibitions 
of the Sherman Act and is therefore an “unfair method of competi- 
tion” within the meaning of § 5 (a) of the Federal Trade Commission 
Act. 

An attack is made on that part of the order which restricts the ex- 
clusive contracts to one-year terms. It is argued that one-year con- 
tracts will not be practicable. It is said that the expenses of securing 
these screening contracts do not warrant one-year agreements, that 
investment of capital in the business would not be justified without 
assurance of a market for more than one year, that theatres frequently 
demand guarantees for more than a year or otherwise refuse to exhibit 
advertising films. These and other business requirements are the 
basis of the argument that exclusive contracts of a duration in excess 
of a year are necessary for the conduct of the business of the distribu- 
tors. The Commission considered this argument and concluded that, 
although the exclusive contracts were beneficial to the distributor and 
preferred [396] by the theatre owners, their use should be restricted 
in the public interest. The Commission found that the term of one 
year had become a standard practice and that the continuance of ex- 
clusive contracts so limited would not be an undue restraint upon com- 
petition, in view of the compelling business reasons for some exclusive 
arrangement.? The precise impact of a particular practice on the 
trade is for the Commission, not the courts, to determine. The point 
where a method of competition becomes “unfair” within the meaning 
of the Act will often turn on the exigencies of a particular situation, 
trade practices, or the practical requirements of the business in ques- 
tion. Certainly we cannot say that exclusive contracts in this field 
should have been banned in their entirety or not at all, that the Com- 
mission exceeded the limits of its allowable judgment (see Siegel Co. v. 


2The Commission said: ‘‘Under the general practice the representative of the respondent 
first contacts the theater to determine if space is available for screen advertising and 
Make such arrangements as conditions warrant with respect to such space. In this way 
respondent’s representative is able to show prospective advertisers where space is avail- 
able. In contacting the theater it is necessary for the respondent to estimate the 
amount of space it will be able to sell to advertisers. Since film advertising space in 
theaters is limited to four, five, or six advertisements, it is not unreasonable for respondent 
to contract for all space available in such theaters, particularly in territories canvassed 
by its salesmen at regular and frequent intervals. 
' “Tt is therefore the conclusion of the Commission in the circumstances here that an 
exclusive screening agreement for a period of one year is not an undue restraint upon 
competition.” 47 F. T. C. 389. 
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Federal Trade Commission, 327 U. S. 608, 612 [42 F. T. C. 902; 4 S. 
& D. 476]; Federal Trade Commission v. Cement Institute, 333 U.S. 
683; 726-727 [44 F. T. C. 1460; 4 S. & D. 676]) in limiting their term 
to one year.® 

[397] The Court of Appeals held that the contracts between re- 
spondent. and the theatres were contracts of agency and therefore 
governed by Federal Trade Commission v. Curtis Publishing Co., 
260 U. S. [365] 568 [5 F. T. C.599;1S.& D. 271]. This was on the 
theory that respondent furnishes the films by bailment to the exhibi- 
tors in exchange for a contract for personal services which the ex- 
hibitors undertake to perform. But the Curtis case would be relevant 
here only if §3 of the Clayton Act‘ were involved. The vice of 
the exclusive contract in this particular field is in its tendency to 
restrain competition and to develop a monopoly in violation of the 
Sherman Act. And when the Sherman Act is involved the crucial 
fact is the impact of the particular practice on competition, not the 
label that it carries. See United States v. Masonite Corp., 316 U. S. 
265, 280. 

Finally, respondent urges that the sole issue raised in the Commis- 
sion’s complaint had been adjudicated in a former proceeding insti- 
tuted by the Commission which resulted in a cease and desist order. 
36 F. T. C. 957. [898] But that was a proceeding to put an end 
to a conspiracy between respondent and other distributors involving 
the use of these exclusive agreements. The present proceeding charges 
no conspiracy; it is directed against individual acts of respondent. 
The plea of ves judicata is therefore not available since the issues liti- 
gated and determined in the present case are not the same as those in 
the earlier one. Cf. Tait v. Western Maryland R. Co., 289 U. 8S. 
620, 623. 

Reversed. 


7A suggestion is made that respondent needs a period longer than one year in view 
of the fact that the contracts with advertisers are often not co-terminous with the 
exclusive screening agreements, due in large part to the delays in obtaining advertising 
contracts after the exclusive screening agreements have been executed. The Commission 
rejected this contention stating that by custom and by the terms of the exclusive contracts 
the theatre completes the screening of advertisements as required by the advertising 
contracts, even though those contracts extend beyond the expiration date of the exclusive 
screening agreement. We have concluded that the order which the Commission entered 
in this case is consistent with that construction. It does not prevent the completion of 
any particular advertising contract after the expiration of the exclusive screening agree- 
ment. The order merely prevents respondent from requiring the theatre owner to show 
only its films after that date. It does not prevent the theatre owner from making an 
otherwise exclusive agreement with another distributor at that time. No theatre owner 
is a party to this proceeding. The cease and desist order binds only respondent. 

+This section makes unlawful a lease, sale, or contract for sale which substantially 
lessens competition or tends to create a monopoly. 15 U.S.C. § 14. 
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Mr. Jusnicer Frankrourter, whom Mr. Justice Burron joins, 


dissenting. 


Neither the findings of the Commission nor the opinion of the Court 
dispel my doubts that the Commission has not adequately shown 
that it has been guided by relevant criteria in dealing with its find- 
ings under §5 of the Federal Trade Commission Act. The Com- 
mission has not explained its conclusion with the “simplicity and clear- 
ness” necessary to tell us “what a decision means before the duty 
becomes ours to say whether it is right or wrong.” United States 
v. Chicago, M., St. P. &. P. R. Co., 294 U. S. 499, 510; 511. 

My primary concern is that the Commission has not related its 
analysis of this industry to the standards of illegality in § 5 with suffi- 
cient clarity to enable this Court to review the order. Although we 
are told that respondent and three other companies have exclusive 
exhibition contracts with three-quarters of the theaters in the country 
that accept advertising, there are no findings indicating how many 
of these contracts extend beyond the one-year period which the Com- 
mission finds not unduly restrictive. We do have an indication from 
the record that more than half of respondent’s exclusive contracts 
run for only one year; if that is so, that part of respondent’s hold 
on the market found unreasonable by the [399] Commission boils 
down to exclusion of other competitors from something like 1,250 
theaters, or about 6%, of the some 20,000 theaters in the country. 
The hold is on about 10% of the theaters that accept advertising. 

Apart from uncritical citations in the brief here,’ the Commission 
merely states a dogmatic conclusion that the use of these contracts 
constitutes an “unreasonable restraint and restriction of competition.” 
In re Motion Picture Advertising Service Co., 47 F. T. C. 378, 389. 
The Court’s opinion is merely an echo of this conclusion and [366] 
states without discussion that such exclusion from a market without 
more “falls within the prohibitions of the Sherman Act” because, 
taken with exclusive contracts of other competitors, 75% of the mar- 
ket is shut off. But there is no reliance here on conspiracy or con- 
certed action to foreclose the market, a charge that would of course 


1The decisions of this Court relied on do not dispose of this case. In International 
Salt Co. v. United States, 332 U. S. 392, we dealt with the largest producer of salt for 
industrial purposes, who by means of typing agreements rather than exclusive contracts, 
attempted an undue extension of his patent monopoly. Apart from these differences, it 
deserves to be noted that salt sales in one year amounted to $500,000 by the patentee. 
To the extent that that decision is predicated on a Sherman Law violation, it seems 
inapplicable here. In United States v. Yellow Cab Co., 332 U. S. 218, apart from other 
differences, conspiracy was charged to shut off a substantial share of the market perma- 
nently by means of vertical integration. United States v. Pullman Co., 50 F. Supp. 123, 
in which many other factors were present and the share of the market considerable, was 
affirmed by an equally divided Court. 330 U.S. 806. 
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warrant action under the Sherman Law. Indeed, we must assume 
that respondent and the other three companies are complying with an 
earlier order of the Commission directed at concerted action. See Jn 
re Screen Broadcast Corp., 36 F. T. C. 957. While the existence 
of the other exclusive contracts is, of course, [400] not irrelevant in a 
market analysis, see Standard Oil Co. v. United States, 337 U.S. 298, 
309, this Court has never decided that they may, in the absence of 
conspiracy, be aggregated to support a charge of Sherman Law viola- 
tion. Cf. id., at 314. If other factors pertinent to a Sherman Law 
violation were present here, the Commission could not leave such fac- 
tors unmentioned and simply ask us to review a broad unexplained 
finding that there is such a violation? In any event, the Commission 
has not found any Sherman Law violation. 

But we are told, as is of course true, that § 5 of the Federal Trade 
Commission Act comprehends more than violations of the Sherman 
Law. The Federal Trade Commission Act was designed, doubtless, 
to enable the [401] Commission to nip in the bud practices which, 
when full blown, would violate the Sherman or Clayton Acts. But 
this record does not explain to us how these practices, if full blown, 
would violate one of those Acts. The Commission has been content 
to rest on its conclusion that respondent’s exclusive contracts un- 
reasonably restrain competition and tend to monopoly. If judicial 
review is to have a [367] basis for functioning, the Commission must 
do more than to pronounce a conclusion by way of fiat and without 
explication. This is not a tribunal for investigating an industry. 
Analysis of practices in the light of definable standards of illegality 
is for the Commission. It is for us to determine whether the Com- 
mission has correctly applied the proper standards and thus exhibited 
that familiarity with competitive problems which the Congress an- 
ticipated the Commission would achieve from its experience. Cf. 


2 The strongest finding of the Commission, par. 11, Findings as to the Facts, 47 F. T. C... 
at 387, states that these contracts have been “‘of material assistance in permitting the 
respondent to hold for its own use the screens of the theaters with which such contracts: 
were made and has deprived competitors of the respondent from showing their advertising 
films in such theaters thereby limiting the outlets for their films in a more or less limited 
field and in some instances resulted in such competitors being forced to go out of the: 
screen advertising business because of inability to obtain outlets for their screen adver- 
tising.” Most contracts have the practical effect of excluding those who are not parties: 
and failure to obtain business is of course a cause of business failure. If all contracts 


are not to be bad on such reasoning, it seems that much be more, particularly in view | 


of indications here not adverted to by the Commission in its formal findings that what 
little business failure there has been among competitors may to some extent have resulted 
from the inferior quality of competitors’ films. See Trial Examiner’s Report Upon the 
Evidence, R. 44. In any event, such a finding does not establish a Sherman Law 
violation. In Sherman Law proceedings, we would have issues sharply defined in Sherman 
Law terms and findings from relevant evidence specifically directed to those terms made 
by the District Judge. Findings adverse to a claim of violation of the Sherman Law 
would have the weight given by Rule 52 (a) of-the Federal Rules of Civil Procedure. 
Cf. United States v. Oregon Med. Soc., 843 U. S. 326, 332. 
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Federal Trade Commission v. Cement Institute, 333 U. S. 683, 727 
[44 F. T. C. 1460; 4S. & D. 676]. 

No case is ited to our attention which, because of factual sim- 
ilarity, would serve as a shorthand elucidation of the Commission’s 
conclusion. The Standard Oil case, swpra, relied on in the Commis- 
sion’s brief, does not serve this purpose. Although the Standard Oil 
case was brought under § 3 of the Clayton Act, I shall assume that it 
could have been brought under § 5 of the Federal Trade Commission 
Act, so that respondent cannot argue the inapplicability of the de- 
cision merely because the language of §3 may be inapplicable. But 
taking that case simply as an expression of “policy” underlying § 5, 
it is not sufficient to support the holding in this case. In the Standard 
Oil case, we dealt with the largest seller of gasoline in its market; 
Standard had entered into exclusive supply contracts with 16% of 
the retail outlets in the area purchasing over $57,000,000 worth of 

gasoline. It may be that considerations undisclosed could be advanced 
to indicate that the percentage of the market [402] shut off here, 
calculated by a juggling of imponderables that we certainly would 
not confidently weigh without expert guidance, ought not to be con- 
sidered significantly different from that in the Standard Oil case, or 
perhaps more important in the light of that decision, see 337 U. S., 
at 314, that the aggregate volume of business is of as great anions 
to the public as it was there. Even so, there are apparent differences 
whose effects we would need to have oiined 

The obvious bargaining power of the seller vis-a-vis the retailer 
does not, so far as we are advised, have a parallel here. Nor are we 
apprised by proof or analysis to disregard the fact that here the ad- 
vertising, unlike sales of gasoline by the retailer in the Standard Oil 
case, is not the central business of the theaters and apparently ac- 
counts for only a small part of the theaters’ revenues. In any event, 
in the Standard Oil case we recognized the discrepancy in bargaining 
power and pointed out that the retailers might still insist on exclusive 
contracts if they wanted. See 337U.S.,at314. And although we are 
not told in this case whether the pressure for exclusive contracts comes 
mainly from the distributor or the theater, there are indications that 
theaters often insist on exclusive provisions. See Findings as to the 
Facts No. 12, In re Motion Picture Advertising Service Co., supra, 
at 388. 


BIt may well be that this factor will turn out to be of little significance. In an 
entirely different context, we recognized that such a factor need not be decisive in an 
atttempt to assess the competitive effects, as among purchasers, of discriminatory pricing. 
See Federal Trade Commission v. Morton Salt Co., 334 U. S. 37, 49-50 [44 F. T. C. 1499; 
4 8S. & D. 716]. Since here, however, the factor probably bears more on the relative 
bargaining power of theaters and distributors than on competitive effects among the 
theaters, different considerations may operate. 
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Further, the findings of the Commission indicate that there are 
some factual differences in the “exclusive” provisions [403] here, for 
in this industry, as may not have been feasible in gasoline retailing, 
distributors of films often do have access to the theaters having nomi- 
nally exclusive contracts with competing distributors. At times the 
exclusive provision may do little more than give the distributor a 
priority over other distributors in the use of screen space. Indeed, 
the degree of exclusion of com[368]Jpetitors in some instances is repre- 
sented simply by the inadequacy of a 15% commission paid the “ex- 
cluded” competitor when he is permitted to show his films in theaters 
nominally exclusive. The Commission found the 15% unprofitable 
in local advertising, but it did not find how much of the affected com- 
petitors’ total business, which may also have included manufacturer- 
dealer or cooperative advertising and national advertising, was in 
effect. excluded because of the unprofitability of the commission in 
local advertising. In short, we are not told that the exclusive feature 
here should be considered the economic equivalent of that in the 
Standard Oil case. 

Although the facts of this case do not meet the Standard Oil de- 
cision, even if that case is taken merely as an expression of antitrust 
policy engrafted on § 5, it is urged that the Commission should be 
allowed ample discretion in developing the law of unfair methods of 
competition to meet the exigencies of a particular situation without 
undue hampering by the Court. But if judicial review is to have any 
meaning, extension of principle to meet new situations must be based. 
on some minimum demonstration to the courts that the Commission 
has relied on relevant criteria to conclude that the new application 
is in the public interest. In this case, apart from equivocal state- 
ments in the Trial Examiner’s report on the evidence as to the in- 
terests affected by exclusion from this market, we have no specific 
indication of the need for enforcement in this area, cf. Federal Trade 
Commission [404] v. Keppel & Bro., 291 U. S. 304, 314 [18 F. T. C. 
684; 2S. & D. 259], even if the Commission had afforded reasons 
why the law of unfair methods of competition should strike down 
exclusive contracts such as those here involved. At the least, we 
should remand this case to the Commission for adequate explanation 
of the reasons why the public interest requires its intervention and 
this order Cf. Federal Trade Commission v. Klesner, 280 U. S. 19 
[13 F. T. C.581;1S.&D. 1166]. 


* Since I take this view of the case, I need not attempt to determine whether the issues: 
in this case have already been adjudicated in favor of the respondent. Without con-— 
sideration of the record in the former proceedings, I cannot say whether the issues, 
raised as they apparently were in the pleadings’ before the Commission, were decided so 
as to preelude'a second trial of those issues. Circumstances now undisclosed may justify 
the Commission’s exercise of its flexible powers. 
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It is of great importance to bear in mind that the determination 
of the scope of the prohibition of “unfair methods of competition” 
has not been left to the administrative agency as part of its fact- 
finding authority but is a matter of law to be defined by the courts. See 
Federal Trade Commission v. Gratz, 253 U. 8. 421, 427 [2 F. T. C. 
564; 1S. & D. 69]. The significance of such judicial review may 
be indicated by the dissimilar treatment of comparable standards 
entrusted to the enforcement of the Interstate Commerce Commis- 
sion. In dealing with the provisions of the Interstate Commerce Act 
requiring reasonableness in rates and practices from. carriers subject 
to the control of the Commerce Commission, we read the Act as 
making the application of standards of reasonableness a determination 
of fact. by that Commission and not an issue of law for the courts. 
Unlike the Federal Trade Commission Act, the Interstate Commerce 
Act dealt with governmental regulation not only of a limited sector 
of the economy but of economic enterprises that. had long been singled 
out for public control. The range within which the broadly stated 
concepts of reasonable-[405]Jness moved was confined as well as de- 
fined by experience, and application of the concepts was necessarily 
limited to easily comparable economic activity. On the other hand, 
the Federal Trade Commission Act gave an administrative agency 
authority over economic controls of a different sort that. began with 
the Sherman Law—restrictions upon the whole domain of economic 
enterprise engaged in inter-[369]state commerce. The content of 
the prohibition of “unfair methods of competition,” to be applied to 
widely diverse business practices, was not entrusted to the Commis- 
sion for ad hoc determination within the interstices of individualized 
records but was left for ascertainment by this Court. 

The vagueness of the Sherman Law was saved by imparting to it 
the gloss of history. . See Vash v. United States, 229 U.S. 373. — Diffi- 
culties with this inherent uncertainty in the Sherman Law led to the 
particularizations expressed in the Clayton Act. 38 Stat. 730. The 
creation of the Federal Trade Commission, 38 Stat. 717, made avail- 
able a continuous administrative process by which fruition of Sher- 
man Law violations could be aborted. But it is another thing to 
suggest that anything in business activity that may, if unchecked, 
offend the particularizations of the Clayton Act may now be reached 
by the Federal Trade Commission Act. The curb on the Commis- 
sion’s power, as expressed by the series of cases beginning with the 
Gratz case, supra, so as to leave to the courts rather than the Com- 
mission the final authority in determinng what is an unfair method 
of competition, would be relaxed, and unbridled intervention into 
business practices encouraged. - 


1740 FEDERAL TRADE COMMISSION DECISIONS 


I am not unaware that the policies directed at maintaining effective 
competition, as expressed in the Sherman Law, the Clayton Act, as 
amended by the Robinson-Patman Act, and the Federal Trade Com- 
mission Act, are difficult to formulate and not altogether harmonious. 
[406] Therefore, the interpretation of the Acts by the agency which 
is constantly engaged in construing them should carry considerable 
weight with courts even in the solution of the legal puzzles these 
statutes raise. But he is no friend of administrative law who thinks 
that the Commission should be left at large. In any event, whatever 
problems would be raised by withholding judicial review from deter- 
minations of the Commission are for Congress to face, at least in the 
first instance. (See my views expressed in Stark v. Wickard, 321 
U.S. 288, 311.) Until Congress chooses to do so, we cannot shirk our 
duty by leaving determinations of law to the discretion of the Federal 
Trade Commission. Not only must we abstain from approving a mere 
say-so of the Commission and thus fail to discharge the task imphed 
by judicial review. It is also incumbent upon us to seek to rationalize 
the four statutes directed toward a common end and make of them, 
to the extent that what Congress has written permits, a harmonious 
body of law. This opinion is an attempt, at least by way of adumbra- 
tion, to carry out this aim. 

I would have the Court of Appeals remand this case to the 
Commission. 


BOOK-OF-THE-MONTH CLUB, INC. ET AL. v. FEDERAL 
TRADE COMMISSION* 


No. 139, Docket 22429—F. T. C. Docket 5572 


(Court of Appeals, Second Circuit. Feb. 10, 1953) 


CEASE AND DESIST ORDERS—MeEtTuHops, ACTS AND PRACTICES—FALSE AND MISLEAD- 
ING ADVERTISING—“FrREE Propuct”’—Ir IN Fact DECEPTIVELY CONDITIONED ON 
Some UNDERTAKING 


[487] Advertisement, which stated in large print at top “free” to new 
members a copy of some designated book and which at bottom and in much 
smaller print contained a coupon which when signed and sent to advertiser 
constituted contract to purchase at least four books a year, made mislead- 
ing use of term “free”, and justified cease and desist order, in view of fact 
that if member failed to buy four books within a year the advertiser de- 
manded and expected to collect retail price of the “free” book. 


CEASE AND DrsiIsT OrDERS—MerHops, ACTS AND PRACTICES—F'ALSE AND MISLEAD- 
ING ADVERTISING—‘FREE Propuct”—Ir In Facr DrEcEPTiveLy CONDITIONED ON 


*Reported in 202 EF. (2d) 486. For case before Commission, see 48 F. T. C. 1297. 
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SoME UNDERTAKING—WHETHER ORDER VITIATED By Prion ADMINISTRATIVE 
INTERPRETATION 


Administrative interpretation with reference to use of word ‘free’ and 
words of similar import under certain conditions to describe merchandise, 
promulgated by Federal Trade Commission after institution of proceedings, 
did not vitiate commission’s order, directing advertiser to cease and desist 
from using word “free” in advertising book which was not a gift or gratuity, 
on theory that interpretation constituted rule invalidly adopted and prej- 
udiced case against advertiser, in view of fact that interpretation was not 
essential to commission’s order. 


CEASE AND Desist OrDEeRS—MertTHOpS, ACTS AND PrAcTICES—FALSE anpD MIs- 
LEADING ADVERTISING—“F'REE PRopUcT’—Ir IN Fact DECEPTIVELY CONDITIONED 
on SoME UNDERTAKING—WHETHER COMMISSION ESTOPPED BY HARLIER INVESTI- 
GATION, AND ANNOUNCED DISCONTINUANCE OF PROCEEDING, WITHOUT PREJUDICE 


Federal Trade Commission’s letters to advertiser stating that commission 
had investigated complaint that advertisement was misleading and had 
found that further proceedings were not warranted but reserving right to 
reinstate matter did not estop commission from issuing cease and desist 
order. 


(The syllabus, with substituted captions, is taken from 202 F. 
(2d) 486) 


On petition to review order of Commission, petition denied; com- 
pliance ordered. 


Mr. George M. Wolfson and Mr. Cuthbert B. Caton (Wolfson, Ca- 
ton & Moguel, of counsel), for petitioners. 

Mr. W.T. Kelley, Mr. Robert B. Dawkins and Mr. Alan B. Hobbes, 
for respondent. 


On May 23, 1940, the Commission by letter, bearing File No. 28-2- 
2309, advised petitioner that it had “given consideration to the facts 
developed in a preliminary investigation of an application for com- 
plaint involving alleged false and misleading advertising” by peti- 
tioner; that from the investigation the Commission had found that 
further proceedings by it were not warranted; and that the “files cov- 
ering this application have, therefore, been closed without prejudice 
to the right of the Commission to reinstate the matter if conditions 
should warrant.” 

On July 8, 1947, the Commission by letter, bearing File No. 1-20162, 
advised petitioner as follows: “The Commission has given considera- 
tion to the facts developed by a preliminary investigation made pur- 
suant to an application for complaint alleging violation of the Federal 
Trade Commission Act through the alleged misleading and deceptive 
use of the terms ‘free’ and ‘without cost’ in the advertising and sale of 


260133—55——113 
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books by the Book-of-the-Month Club, Inc., proposed respondent in 
the above numbered matter. Inasmuch as it appears from the facts 
disclosed by this preliminary investigation that the proposed respond- 
ent herein sets forth clearly and conspicuously the terms and condi- 
tions of the offer under which the ‘free’ books may be secured; and 
that the offer is made under circumstances and conditions that do not 
appear in any other respect to constitute an act, practice or method of 
competition calling for corrective action in the public interest, the 
Commission does not contemplate at this time further proceedings in 
the matter. You are advised, however, that the Commission may at 
any time take such further action as the public interest may require.” 

On January 14, 1948, the Commission adopted and published in 
the Federal Register what it there called “administrative interpreta- 
tions with reference to the use of the word ‘free’ and the words of 
similar import under certain conditions to describe merchandise.” 
These “interpretations” read as follows: 

“The use of the word ‘free’ or words of similar import, in adver- 
tising to designate or describe merchandise sold or distributed in in- 
terstate commerce, that is not in truth and in fact a [488] gift or 
gratuity or is not given to the recipient thereof without requiring the 
purchase of other merchandise or requiring the performance of some 
service inuring directly or indirectly to the benefit of the advertiser, 
seller or distributor, is considered by the Commission to be a violation 
of the Federal Trade Commission Act.” 

On January 30, 1948, the Commission in a letter to petitioner, bear- 
ing File No. 1-20162, after referring to those “interpretations” as a 
“statement of policy” and quoting those “interpretations,” went on to 
say: “Because of the use in advertising of such words and phrases 
as ‘free,’ and ‘book-dividend’ under circumstances requiring the prior 
purchase of certain books in order to receive the merchandise referred 
to as ‘free,’ etc., the Commission reconsidered and rescinded its action 
of June 6, 1947, closing this matter, reopened the case, and directed 
that an opportunity be extended to execute a stipulation to cease and 
desist; with the further direction that if a satisfactory stipulation 
not be tendered, formal complaint issue, in conformity with the state- 
ment of policy as above set out.” 

A proceeding subsequently began which, after a hearing, ended in 
findings and an order of the Commission directing petitioners to cease 
and desist from “Using the word ‘free,’ or any other word or words of 
similar import or meaning, in advertising to designate or describe any 
book, or any other merchandise, which is not in truth and in fact a — 
gift or gratuity or is not given to the recipient thereof without requir- 
ing the purchase of other merchandise or requiring the performance 
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of'some service inuring directly or indirectly, to the benefit of the 
[Club].” 

- The advertising matter which was before the Commission at the 
hearing was the same in substance as that. which was the subject of 
the letters of May 23, 1940, and July 8, 1947. 


Frang, Circuit Judge: 

We feel obliged by Federal Trade Commission v. Standard Educa- 
tion Society, 302 U.S. 112 [25 F. T. C. 1715; 2 8. & D. 429], to deny 
the relief sought by petitioners and to hold that the Commission’s 
order must stand. In that case, this court was reversed. We had said 
that, to the discharge of its duty, the Commission should not “bring 

a pedantic scrupulosity ; too solicitous a censorship is worse than any 
evils it may correct, and a community which sells for profit must not 
be ridden on so short a rein that it can only move at a walk. We 
cannot take seriously the suggestion that a man who is buying a set 
of books and a ten years’ ‘extension service,’ will be fatuous enough to 
be misled by the mere statement that the first are given away, and 
that he is paying only for the second. Nor can we conceive how he 
could be damaged were he to suppose that that was true. Such trivial 
- niceties are to impalpable for practical affairs, they are will-o’-the- 
wisps, which divert attention from substantial evils.”+ But the Su- 
preme Court held we were mistaken, saying (302 U. S. at. 116-117) : 
“The fact that a false statement may be obviously false to those who 
are trained and experienced does not change its character, nor take 
away its power to deceive others less experienced. * * * It was clearly 
the practice of respondents through their agents * * * to mislead 
customers into the belief that they were given an encyclopedia, and 
that they paid only for the loose-leaf supplement.” 

1. We regret that we perceive no legally significant difference be- 
tween the pivotal facts of that case and those of the instant case. The 
crucial factor here is [489] that the Book-of-the-Month Club typically 
publishes an advertisement which states in large print at the top, 
“Free * * * to new members of the Book-of-the-Month Club” a copy 
of some designated book. This advertisement contains, at the bottom 

_and in much smaller print, a coupon which, when signed and sent to 
and Club, constitutes a contract between it and its new “member”; this 
coupon states that he is to “receive free” the designated book, and 
that he agrees “to purchase at. least. four books-of-the-month a year 
from the Club.” The evidence shows that the so-called “free book” is 
not, in fact, a gift: If the member fails to buy four books-of-the-month 


1 Federal Trade Commission v. Standard Education Society, 86 F. (2d) 692, 695-696 
(C. A. 2) [24 F. T. C. 1591; 28. & D. 366]. 
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within a year after joining the Club, the Club demands and expects 
to collect from him the retail price of the “free” book, although some- 
times the Club will relinquish this demand provided the “free” book 
is returned to it. Although there was some evidence in addition to 
the foregoing which may have further supported the Commission’s 
findings, we think it was not necessary in the light of the cited Su- 
preme Court decision. 

2. Petitioners contend that the “administrative interpretations” is- 
sued by the Commission on January 30, 1948, constituted a “rule” 
which the Commission invalidly adopted; that the Commission relied 
on that “rule” in deciding against petitioners; and that, at any rate, 
by uttering that “rule,” it unfairly and unlawfully prejudged the 
case against petitioners. But the so-called rule—in effect a rough 
restatement of the Supreme Court’s decision in the Standard Edu- 
cation case—was not at all essential to the Commission’s order; for, 
once the Commission began the proceeding, it could not help deciding 
as it did, thanks to that Supreme Court decision. 

3. The letters of May 28, 1940, and July 8, 1947, could not estop the 
Commission. But we think it proper to note that, in the circum- 
stances, petitioners’ practices, although they have been validly pro- 
hibited for the future, involved no moral impropriety. 

Petition to set aside the order of the Commission is denied, and 
pursuant to 15 U.S. C. A. § 45(c) it is ordered that petitioner comply 
with the order of the Federal Trade Commission. 


PRECISION ELECTROTYPE COMPANY v. FEDERAL 
TRADE COMMISSION? 


No. 138665—F. T. C. Docket 5356 
(Court of Appeals, Ninth Circuit. Feb. 20, 1953) 


Order granting petitioner’s motion for leave to withdraw as against petitioner 
petition to review Commission’s order of October 23, 1952 which re- 
quired respondent trade associations, various corporations, including peti- : 
tioner, etc., in connection with the offer, etc., of electrotypes, stereotypes, 
or matrices in commerce, to cease and desist from entering into or carry- : 
ing out any planned common course of action, etc., to fix and maintain , 
prices, discounts, terms, and conditions of sale, ete. 


Mr. Moses Laskey of Brobeck, Phieger & Harrison, of San Fran-: 
cisco, Calif., for petitioner. | 
Mr. oe B. Dawkins, Asst. Gen. Counsel, of Washington, D. C.,, 
for Federal Trade Commission. i 


+ Not reported in Federal Reporter. For case before the Commission, see 49 F. T. C. 366. | 
| 


== 


RADIO-TELEVISION TRAING SCHOOL VU. FEDERAL TRADE COM. 1745 


Following stipulation to the effect that if petitioner would with- 
draw petition to review prior to the time for filing the transcript of 
record, the Commission would, as against petitioner, vacate the order 
of which review was sought and dismiss the proceedings in which 
the order had been entered, and petitioner’s motion for leave to with- 
draw petition for review, the court on February 20, as appropriate 


under the circumstances and the court’s rules, entered the following: 


ORDER 


Upon the foregoing motion and stipulation, it is hereby ordered 
that leave to withdraw the Petition for Review herein is granted, 
and said Petition is hereby deemed withdrawn. 


RADIO-TELEVISION TRAINING SCHOOL vy. FEDERAL 
TRADE COMMISSION 


No. 11,825—F. T. C. Docket 5536 
(Court of Appeals, District of Columbia. Feb. 25, 1953) 


Order dismissing, pursuant to agreement, petition to review order of Dec. 5, 
1951, 48 F. T. C. 501, which required respondents, in connection with the 
offer, etc., of a course of instruction for home study in the fields of radio 
and television, to cease and desist from representing, directly or by impli- 
cation, (a) that said course was capable of training radio or television 
technicians or repairmen; and (b) that any practical training was pro- 
vided to purchasers of said course; and from making certain other speci- 
fied misrepresentations in said connection; but which, as modified subse- 
quent to said petition and prior to said dismissal required respondents 
to desist from advertising or representing directly or by implication, (a) 
that one completing said course in radio and television wag assured of 
proper preparation and ample training for a successful future career as 
a technician in said fields of science; and (b) that said course embraced 
all practical training necessary for success in said fields of science; and 
from making certain other representations specified in the original order. 


Posner, Berge, Fou & Arent, of Washington, D. C., for petitioner. 
Mr. Robert B. Dawkins, Assistant General Counsel, of Washing- 
ton, D. C., for Federal Trade Commission. 


AGREEMENT OF DISMISSAL 


It is hereby agreed between the parties hereto that the above- 
entitled cause be dismissed under Rule 21, and the clerk is hereby di- 
rected to enter the case dismissed, and that he transmit a certified 
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copy of this agreement to the Office of the Secretary, Federal Trade 
Commission. oe: 
(S) Henry J. Fox, 
Henry J. Fox, 
Attorney for Petitioner. 
(S) Rosert B. Dawxins, 
Attorney for Respondent. 


Norr.—The modified findings and order, dated Feb. 11, 1953, 49 
F. T. C. 1022, found additionally that prior to July 1947 respond- 
ent’s course did not include any practical training in the techniques 
of radio or television repair or construction, but consisted entirely of 
instruction in the theory of radio and television; that such techniques 
could not be acquired except by actual experience in working with 
radio or television sets in a shop or laboratory ; that periodically since 
said date respondent corporation had added one at a time to its course 
of instruction, kits of practical materials and parts for use by its 
students in accordance with instructions to provide them with some 
measure of practical training; and that respondent’s entire course had 
been extensively revised and improved since the issuance of the com- 
plaint in the matter; but that, even as then constituted, its successful 
completion would not qualify a student as an expert radio or television 
technician, nor provide him with all of the preparation and practical 
training necessary for a successful career as a technician in said fields 
of science, or equip him with the necessary qualifications to obtain 
and hold high-salaried positions in the radio and television industry, 
etc. 


GAY GAMES, INC. ET AL. v. FEDERAL TRADE © 
COMMISSION* 


No. 4539—F. T. C. Docket 5554 


(Court of Appeals, Tenth Circuit. Apr. 14, 1953. Rehearing Denied 
May 11, 1953) 
. \ 
MerrHops, AcTs AND PRACTICES—-LOTTERY MERCH ANDISE—IN GENERAL 
Practice of selling goods by means which involve a game of. chance, gift 
enterprise, prize or lottery is contrary to established public policy of the 
United States. 
METHODS, ACTS AND PRACTICES—AIDING AND ABETTING UNFAIR OR UNLAWFUL ACT 
OR PRACTICE—LOTTERY DEVICES FOR LOTTERY MERCHANDISING 
Persons who sell and distribute, in interstate commerce, devices designed 
for purpose of selling merchandise by games of chance or lottery, and thereby 


*Reported in 204 F. (2d) 197. For case before Commission, see 48 F. T. C. 1449. 
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aid, abet and induce manufacturers and wholesale and retail dealers in 
merchandise to use unfair or deceptive acts or unfair methods of competi- 
tion, are engaged in practices violative of Federal Trade Commission Act. 
METHops, AcTS AND PRACTICES—AIDING AND ABETTING UNFAIR oR UNLAWFUL AcT 
oR PrRacTicE—LortEry Devices ror Lorrery MerrcHaNpIsINc—Ir USED BY 
MANUFACTURER AND DISTRIBUTOR PURCHASERS AND BY Drrecr or INDIRECT RE- 
TAILER VENDEES IN SALE OF MERCHANDISE ASSORTMENTS 


Where corporation and its president sold push cards and punch boards 
to manufacturers and wholesalers who distributed merchandise packed and 
assembled with such devices and corporation and president also sold such 
devices, directly and indirectly, to retail dealers who used devices for sale 
of merchandise by game of chance or lottery, corporation and president had 
aided and induced “unfair and deceptive acts and practices” and “unfair 
methods of competition,” in violation of Federal Trade Commission Act. 


CEASE AND DESIST ORDERS—ScoPE AND HEXTENT—WHETHER TOO BroaD—AIDING 
AND ABETTING UNFAIR OR UNLAWFUL ACT oR PRACTICE—LOTTERY DEVICES FOR 
Lottery MERcHANDISING—LorTtTrERY Devices “WHICH ARE TO BE USED, ok WHICH, 
Dur To THEIR DESIGN, Agr SUITABLE FoR Usn”, Ere. 


Federal Trade Commission order directing certain corporation and its 
president to cease and desist from selling or distributing in commerce push 
cards, punch boards, or other lottery devices which are to be used or which, 
due to their design, are suitable for use in sale or distribution of merchan- 
dise to public by means of game of chance, gift enterprise or lottery scheme, 
was not too broad. 


(The syllabus, with substituted captions, is taken from 204 F. 
(2d) 197) 


On petition to review order of Commission, order affirmed and 
enforced. 


Mr. F. W. James, of Evanston, 1, for petitioners. 

Mr. John W. Carter, Jr., Atty., Federal Trade Commission of 
Washington, D. C. (Mr. W. T. Kelley, General Counsel, and Mr. 
Robert B. Dawkins, Asst. General Counsel, Federal Trade Commis- 
sion of Washington, D. C., on the brief), for respondent. 


[198] Before Puituirs, Chief Judge, and Brarron and Huxman, 
Cireut Judges. 


Puuutes, Chief Judge. 

This matter is here upon petition to review and set aside a cease and 
desist order issued by the Federal Trade Commission. 

The Commission issued its complaint in which it charged that 
Noel’s Gay Games, Inc., a corporation,’ and Guy E. Noel, individually 


1 Hereinafter referred to as Games, Ine. 
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and as an officer of Games, Inc., were engaging in unfair or deceptive 
acts or practices in commerce in violation of 15 USCA § 45 (a). 

In the complaint the following facts were specifically alleged: 

Games, Inc. is an Ohio corporation with its office and principal place 
of business at Muncie, Indiana; Noel is president and treasurer of 
Games, Inc.; Games, Inc. is owned, dominated, controlled, and di- 
rected by Noel; and Games, Inc. and Noel have cooperated and acted 
together in the carrying out of such alleged unlawful acts and 
practices. 

At the time of the filing of the complaint Games, Inc. and Noel were 
engaged, and for more than three years immediately prior thereto 
had been engaged in the manufacture of devices commonly known 
as push cards and punch boards and in the sale and distribution 
of such devices to manufacturers of various articles of merchan- 
dise, who sell such merchandise in commerce between and among the 
various states of the United States and in the District of Columbia, 
and to dealers in various articles of merchandise in the various states 
of the United States and the District of Columbia. They cause such 
devices so sold to be transported from the State of Indiana to the 
purchasers thereof in states of the United States, other than Indiana, 
and the District of Columbia, constituting a course of trade in such 
devices. 

Such devices so sold and distributed to such manufacturers of and 
dealers in merchandise, involved games of chance, gift enterprises, or 
lottery schemes when used in making sales of merchandise to the 
consuming public. Games, Inc. and Noel cause to be printed on the 
faces of some of such devices instructions that explain the manner 
in which such devices are to be used or may be used in the sale or 
distribution of various specified articles of merchandise. 

The price of the sales on such devices varies in accordance with 
the individual device. For the indicated price a purchaser is entitled 
to one punch or push from the device. When a push or punch is 
made, a disc or printed slip is separated from the device and a number 
is disclosed. The numbers are effectively concealed from prospective 
purchasers and from purchasers until a selection has been made and 
the push or punch completed. Certain specified numbers entitle 
purchasers to designated articles of merchandise. Persons securing 
winning numbers receive articles of merchandise without additional 
cost, so that the prices they pay are much less than the normal retail 
prices of such articles. Persons who do not secure winning numbers 
receive nothing for their money, other than the privilege of making 
a push or punch from the device. Articles of merchandise are thus 
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distributed to the consuming or purchasing public wholly by lot or 
chance. 

Other such devices have no instructions thereon, but have blank 
spaces provided therefor wherein the purchasers thereof place instruc- 
tions, which have the same import as the above-mentioned instructions. 

The only use to be made of such devices and the only manner in 
which they are used by the ultimate purchasers thereof is in combina- 
tion with other merchandise, thus enabling the ultimate purchaser to 
sell or distribute merchandise by means of lot or chance. 

Many persons, firms, and corporations, who sell and distribute arti- 
cles of merchandise in commerce between and among the various states 
of the United States and in the District of Columbia, purchase such 
devices and pack and assemble them with assortments of various 
articles of merchandise. Retail dealers, who have purchased [199] 
such assortments, either directly or indirectly, expose the same to 
the purchasing public and sell or distribute articles of merchandise 
by means of such devices. Because of the element of chance involved 
in connection with the sale and distribution of such merchandise by 
means of such devices, many members of the purchasing public have 
been induced to trade or deal with retail dealers selling or distributing 
such merchandise by means thereof and many retail dealers have been 
induced to deal with or trade with manufacturers, wholesale dealers, 
and jobbers who sell and distribute such merchandise, together with 
such devices. 

Games, Inc. and Noel filed an answer in which they denied the al- 
legations of the complaint. A hearing was held before an examiner 
designated by the Commission. Thereafter, Games, Inc. and Noel 
withdrew their original answer and filed a substituted answer in which 
they admitted all the material allegations of the complaint, and con- 
sented that the matter be determined by the Commission on the com- 
plaint and answer. 

Thereafter, the Commission found the facts as alleged in the com- 
plaint and admitted by the answer and concluded that the practices 
of Games, Inc. and Noel “are all to the prejudice and injury of the 
public and constitute unfair acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act” and 
entered its order directing Games, Inc. and Noel to cease and desist 
from 

“Selling or distributing in commerce, as ‘commerce’ is defined in 
the Federal Trade Commission Act, push cards, punchboards, or other 
lottery devices which are to be used or which, due to their design, are 
suitable for use in the sale or distribution of merchandise to the 
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public by means of a game of chance, gift enterprise, or lottery 
scheme.” 

Two propositions of law which control the disposition of this case 
are now well established by the adjudicated cases. They are: (1) 
The practice of selling goods by means which involve a game of 
chance, gift enterprise, prize or lottery is contrary to the established 
public policy of the United State;* and (2) persons who sell and 
distribute, in interstate commerce, devices designed for the purpose 
of selling merchandise by games of chance or lottery, and thereby 
aid, abet and induce manufacturers and wholesale and retail dealers 
in merchandise to use either unfair or deceptive acts or practices or un- 
fair methods of competition, are engaged in practices contrary to the 
public policy of the United States and violative of the Federal Trade 
Commission Act.’ 

The devices here involved were designed for the specific purpose of 
selling merchandise by game of chance or lottery. The acts and 
practices of Games, Inc. and Noel aid, abet and induce manufacturers 
and wholesalers to distribute merchandise packed and assembled with 
such devices and aid, abet and induce retail dealers to engage in the 
sale of merchandise by game of chance or lottery and thus aid, abet 
and induce unfair and deceptive acts and practices and unfair meth- 
ods of competition, adversely affecting interstate commerce and com- 
merce in the District of Columbia. 

We conclude that the acts and practices of Games, Inc. and Noel 
are violative of the Federal Trade Commission Act [200] and within 
the power of the Commission to prohibit. 

Games, Inc. and Noel assert that the order is broader than the com- 
plaint and urged modification thereof. A like contention with 
respect to similar orders has been considered by a number of the 
courts. See: Consolidated Mfg. Co. v. Federal Trade Commission, 4 
Cir., 199 F. (2d) 417, 418 [49 F. T. C. 1658]; Globe Cardboard Novelty 
Co. v. Federal Trade Commission, 8 Cir., 192 F. (2d) 444, 447 [48 
F. T. C. 1725] and cases there cited. 


? Federal Trade Commission v. Keppel & Bro., Inc., 291 U. S. 304, 313 [18 F. T. C. 684; 
2S. & D. 259]; Zitserman v. Federal Trade Commission, 8 Cir., 200 F. (2d) 519, 522 
[49 EF’. T. C. 1688] ; Globe Cardboard Novelty Oo. v. Federal Trade Commission, 3 Cir., 192 F. 
(2d) 444, 446 [48 F. T. C. 1725]; Modernistic Candies v. Federal Trade Commission, 
7 Cir., 145 F. (2d) 454, 455 [39 F. T. C. 709; 4 S. & D. 288]. See also: Malte vy. Saaz, 
7 Cir., 1384 F. (2d) 2, 4. 

3 Chas. A. Brewer & Sons v. Federal Trade Commission, 7 Cir., 158 F. (2d) 74, 77-79 
[43 F. T. C. 1182; 4 8. & D. 588]; Zitserman v. Federal Trade Commission, 8 Cir., 200 
F. (2d) 519, 522, 523 [49 F. T. C. 1688] ; Consolidated Mfg. Co. v. Federal Trade Commis- 
sion, 4 Cir., 199 F. (2d) 417, 418 [49 F. T. C. 1658],; Globe Cardboard Novelty Oo. v. Federat 
Trade Commission, 3 Cir., 192 F. (2d) 444, 446, 447 [48 F. T. C. 1725]; Modernistic 
Candies v. Federal Trade Commission, 7 Cir., 145 F. (2d) 454, 455 [39 F. T. Cc. 709; 
4 8. & D. 288]; Lichtenstein v. Federal Trade Oommission, 9 Cir., 194 F. (2d) 607, 
609, 610 [48 F, T, C. 1750]; Feitler v. Federal Trade Commission, 9 Cir., 201 F. (2d) 790 
{49 F. T. C. 1723] (decided January 28, 1953). 
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‘We construe the order to prohibit only the distribution, in inter- 
state commerce, of any punch card, punch board or other device which 
is designed to serve as an instrumentality for the sale of articles of 
merchandise by lottery methods. So construed, the order is freed 
from objection. 

The order of the Commission is affirmed and judgment will be en- 
tered by this court enforcing it in accordance with the provisions of 


15 USCA § 45 (c). 


INDEPENDENT GROCERS ALLIANCE DISTRIBUTING 
CO. v. FEDERAL TRADE COMMISSION? 


No. 10606—F. T. C. Docket 5483 


(Court of Appeals, Seventh Circuit. April 29, 1953) 


FINDINGS oF COMMISSION—WHETHER SUPPORTED BY EVIDENCE AND CONCLUSIVE— 
STIPULATION AND INFERENCES FROM—WHETHER BROKERAGE COMMISSION PAID 
ro Recipient ActTING IN Facr in Irs Own BEHALF OR THAT OF OTHER DIRECT 
oR INDIRECT DEFENDANT BUYERS 

Stipulation of parties and inferences properly drawn therefrom supported 
Federal Trade Commission’s findings, which were to effect that defendant 
corporation, which purported to act as broker for grocery producers, was in 
fact acting in its own behalf or in behalf of other defendants to which it 
sold the products handled, and that the other defendants directly or in- 
directly received benefit of brokerage commissions charged, in violation 
of Robinson-Patman Act; hence, findings would have to be regarded as 
conclusive. 


PROCEEDINGS BEFORE COMMISSION—HVIDENCE—WEIGHT AND INFERENCES—AS FOR 
CoMMISSION 
In a proceeding instituted before the Federal Trade Commission, the 
weight to be given to established facts, as well as the inferences reasonably 
to be drawn therefrom, is for the Commission. 


METHODS, ACTS AND PRACTICES—DISCRIMINATING IN Price, Hro.—CLaAyTon ACT, 
‘Src. 2 (c)——BRoKERAGE COMMISSIONS—IF RECIPIENTS INTERMEDIARIES ACTING 
IN BEHALF OF OR UNDER CONTROL OF BUYER 
Intermediaries acting in behalf or under the control of buyers may not 
receive brokerage commission upon the purchases of such buyers. 


PROCEEDINGS BEFORE COMMISSION—INTRODUCTION OF HyIDENCE—IF LEAVE TO IN- 
TRODUCE REBUTTAL, SoucHT Lone AFTER STIPULATION AND SUBMITTAL OF CASE, 
DENIED 

Defendant, which stipulated in 1947 proceeding before Federal Trade 
Commission that Commission could proceed to decision on bases of stipu- 
lation of facts, briefs and arguments, and without adduction of other evi- 

_ dence, and which did not act until May, 1951 to petition to introduce fur- 


‘4 Reported in 203 F. (24) 941. For case before Commission, see 48 F. 'T. C. 894. 
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ther evidence on ground that prejudicial remarks by Commission’s attorney 
necessitated rebuttal evidence, failed to establish the materiality of the 
additional evidence or that there were reasonable grounds for failure to 
adduce it at Commission hearing. ~ 


(The syllabus, with substituted captions, is taken from 203 F. 
(2d) 941) 


On petition to review order of Commission, petition denied; order 
affirmed. 


Mr. Lyman W. Sherwood, Mr. Lewis G. Groebe, Ungaro & Sher- 
wood, Chicago, I1., for petitioners. 

Mr. W. T. Kelley, Gen. Counsel, Mr. James EF’. Corkey, Atty., Fed- 
eral Trade Commission, Mr. Robert B. Dawkins, Asst. Gen. Counsel, 
Washington, D. C., for respondent. 


Before Masor, Chief Judge, and Finnzcan, and Swarm, Cireuit 
Judges. 


Finnecan, Circuit Judge: 

This is a petition to review and set aside a cease and desist order 
issued by the Federal Trade Commission as the outcome of a com- 
plaint charging petitioner and others with having violated Section 
2 (c) of the Clayton Act, as amended by the Robinson-Patman Act. 

The complaint, issued on April 18, 1946, alleged that the petitioner, 
Independent Grocers Alliance Distributing Company, while acting 
as an intermediary, had been and was accepting brokerage and com- 
mission from numerous sellers on transactions in which the Alliance 
was in fact acting on its own behalf and in behalf of the purchasers 
in such transactions in violation of Section 2 (c) of the Clayton Act, 
as amended. ‘The section provides as follows: 

“Section 2 (c). That it shall be unlawful for any person engaged 
in commerce, in the course of such commerce, [942] to pay or grant, 
or to receive or accept, anything of value as a commission, brokerage, 
or other compensation, or any allowance or discount in lieu thereof, 
except for services rendered in connection with the sale or purchase 
of goods, wares, or merchandise, either to the other party to such 
transaction or to an agent, representative, or other intermediary therein 
where such intermediary is acting in fact for or in behalf, or is sub- 
ject to the direct or indirect control, of any party to such transaction _ 
other than the person by whom such compensation is so granted or — 
paid.” 49 Stat. 1527; 15 U.S. C. A. sec. 18 (c). 

The complaint identified the purchasers as wholesale grocery con- 
cerns affiliated with I. G. A. by virtue of contracts or so-called fran- 
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chise agreements. The complaint charged that in addition to I. G. A. 
and its directors, the provisions of sec. 2 (c) were violated by The 
Grocers Company and its directors, who were charged with receiving 
and accepting for the benefit of the wholesale grocers affiliated with 
I. G. A., part of the brokerage fees collected by the Alliance on the 
purchases of such wholesalers. Stokely Brothers & Company, Inc., 
Jersey Cereal Company, Dean Milk Company, and Cupples Company 
were also charged with violations by reason of the payment of broker- 
age to the Alliance on purchases and sales in which the Alliance 
was acting for and in behalf of its affiliated wholesalers. These sellers 
are alleged to be typical of a large group of manufacturers, pro- 
ducers, and processors engaged in selling a substantial portion of 
their commodities to buyers who purchased through I. G. A. as an 
intermediary for such buyers. Franklin MacVeigh & Company, E. R. 
Godfrey & Sons Company, Winston & Newell Company, and Wet- 
terau Grocer Company, Inc., are charged individually and as mem- 
bers of a class consisting of wholesale grocery concerns, each of 
which was alleged to be affiliated with and under contract with I. G. A., 
and each of which was a stockholder of the Grocers Company, with 
having received brokerage or an allowance in lieu thereof on pur- 
chases they made through I. G. A. 

The Jersey Cereal Company, Dean Milk Company, and Cupples 
Company did not file answers to the complaint. Stokely-Van Camp, 
Inc. (designated in the complaint as Stokely Brothers & Company, 
Inc.) answered denying the charges but took no further part in the 
proceedings. The Grocers Company, and its directors, and E. R. 
Godfrey & Sons Company, Wetterau Grocer Company, Inc., and 
Winston & Newell filed answers admitting the material allegations 
of the complaint with a few minor corrections that raised no contro- 
versial issues. Winston & Newell also entered into a stipulation as 
to certain facts not encompassed in its answer and later successfully 
argued to the Commission that it should not be included in any order 
that might be issued. Franklin MacVeigh & Company joined in the 
stipulation of facts signed by petitioners herein, but took no further ° 
part in the proceedings. 

The answer filed by Independent Grocers Alliance Distributing 
Company and its six directors denied the material allegations of the 
complaint. In particular it was denied that I. G. A., when acting as 
an intermediary in purchase and sales transactions, was acting in its 
own behalf and for and in behalf of the purchasers in such transac- 
tions. On the contrary, it was asserted that I. G. A. had acted for and 
in behalf of the sellers in all purchase and sales transactions in which 
it has been engaged. 
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The issues raised by the answer of the Alliance and its directors 
were disposed of by a stipulation of facts which incorporated numer- 
‘ous exhibits. The stipulation was signed by counsel representing 
the complaint, by counsel for the I. G. A., and its directors, and also 
by counsel for Franklin MacVeigh & Company. 

The stipulation provided that with respect to the parties the Com- 
mission might without: 

“* * * the adduction of other evidence, and without intervening 
procedure, hear this matter on the complaint, respondents’ answers, 
this stipulation, briefs and oral arguments by counsel for the respond- 
ents and for the Commission, and proceed to make and enter its find- 
ings of fact, inferences, [943] and conclusions based thereon i en- 
ter its order disposing of this proceeding.” 

At a subsequent hearing before the examiner three of the six direc- 
tors of I. G. A., z. e., James D. Godfrey, Ned N. Fleming, and Robert 
H. Perlitz after changing attorneys, and after leave obtained, with- 
drew the answer previously filed in so far as it applied to them, and 
filed a substitute answer admitting the material allegations of the 
complaint with some few unimportant factual corrections. These 
parties took no further part in the proceedings. 

Proposed findings of fact and conclusions were filed with the hear- 
ing examiner by counsel supporting the complaint and by counsel for 
petitioners herein, and the examiner heard oral argument on the vari- 
ous contentions advanced. Thereafter he filed his recommended de- 
cision and the matter was briefed and oral argument was had before 
the Commission on November 238, 1948. Before the Commission 
reached a decision, two vacancies occurred in its membership and 
when these were filled, the Commission, on its own motion, set the 
matter down for reargument, which took place on November 2, 1950. 

On April 16, 1951, some five months after the second oral argument 
to the Commission, the petitioners herein filed a petition with the 
Commission for leave to adduce additional evidence. This petition 
was made on the ground that certain remarks of Commission counsel 
during the reargument before the Commission were prejudicial to 
petitioners, and, that consequently, they were entitled to submit evi- 
dence in contradiction. On May 17, 1951, the Commission denied the 
petition for the reason that the record was clearly sufficient to enable 
it to dispose of all issues involved and the evidence proposed to be 
introduced would be irrelevant and immaterial to any of the issues. 
On March 7, 1952, the Commission entered its findings as to the facts, 
concluded that petitioners and certain other parties had violated sec. 
2 (c) of the Robinson-Patman Act as alleged, and entered its order 
to cease and desist. 
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On April 3, 1952, petitioners filed in this Court a petition to review 
and set aside the Commission’s order. Thereafter, on November 3, 
1952, they filed a petition for leave to adduce additional evidence. 
This petition the Court denied without prejudice to the right of peti- 
tioners to renew the request upon the hearing on the merits. 

_ Petitioners contend that the cease and desist order of the Commis- 
sion should be set aside because they claim the I. G. A. acted for the 
sellers in the transactions in connection with which the Alliance re- 
ceived brokerage or commissions from the sellers; and that I. G. A. 
in such transactions did not pass on to the buyers brokerage or com- 
missions it received from the sellers. They likewise urge in the alter- 
native that this court direct that the cause be remanded to the Com- 
mission to hear evidence on the question whether, since the effective 
date of the Act charged to have been violated, the Alliance rendered 
brokerage services to the sellers under agreements with such sellers. 

The respondent Commission on the other hand urges the affirmance 
of the order issued against I. G. A. and its directors. 

The question presented by the first and second contentions of the 
petitioners is whether or not the Alliance, as an intermediary in the 
purchase transactions of its affiliated wholesalers, acts for and on 
behalf of such wholesalers or acts for and on behalf of the sellers in 
such transactions. The Commission considering the facts shown with 
respect to the franchise agreements between Alliance and its whole- 
salers, considering also the license agreements of Alliance to the sellers 
authorizing such sellers to use labels, brands and trade marks belong- 
ing to Alliance, and considering the ownership and management of 
I. G. A., and the disbursements made by the Alliance of the brokerage 
it received in such transactions, found that I. G. A. acted for and on 
behalf of its affiliated wholesalers in such transactions. 

We might, as the Commission did, examine in detail each of the 
above specified phases of the question involved. The finding of facts 
made by the Commission embraces more than 35 printed pages of the 
record, and any examination we might make would be equally as 
lengthy. Manifestly [944] such an examination is not practicable in 
this opinion. In its last finding the Commission, in summarizing its 
examination, said: 

“Paragraphs 18: (a) In the transactions of purchase and sale here- 
inbefore described, respondent Independent Grocers Alliance Dis- 
tributing Company has, by reason of the facts already set forth, 
including more particularly those referred to in this sub-paragraph, 
acted for and in its own behalf and for and in behalf of the Huge 
respondent and other buyers.” 
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“(1) The capital stock of respondent Independent Grocers Alliance 
Distributing Company is and has been owned and controlled by two 
holding corporations—Market Specialty Company and the Grocers 
Company—the controlling stock of both of which is owned by individ- 
uals, partnerships, or corporations which also own or control, directly 
or indirectly, through stock ownership, or otherwise, wholesale grocery 
firms which are and have been buyers through said respondent, and 
which directly or indirectly receive and have received the benefit of 
brokerages or commissions paid by sellers to respondent Independent 
Grocers Alliance Distributing Company on said buyers’ purchases; 
and, further, each of respondent Independent Grocers Alliance Dis- 
tributing Company’s officers and directors, with the exception of Wil- 
liam W. Thompson, is an official or director of a wholesale grocery 
firm which is or has been a buyer of merchandise through Independent 
Grocers Alliance Distributing Company and which directly or in- 
directly receives and has received the benefit of brokerages or com- 
missions paid to Independent Grocers Alliance Distributing Company 
by sellers upon said buyers’ purchases. 

“(2) Through the operation of franchise agreements executed be- 
tween respondent Independent Grocers Alliance Distributing Com- 
pany and its affiliated wholesale grocers, said respondent collects and 
receives from said wholesale grocers certain monthly fees as com- 
pensation for purchasing services and for other services rendered to 
said wholesale grocers in connection with their purchase and sale of 
merchandise; and, further, in connection with merchandise packed for 
sale under I. G. A. labels, allots, restricts, and designates the territory 
and channels through which said merchandise may be sold. 

“(3) Through the operation of contracts executed between respond- 
ent Independent Grocers Alliance Distributing Company and selected 
seller-respondents and other selected sellers, packers, manufacturers, 
and producers, respondent Independent Grocers Alliance Distributing 
Company specifies and controls the quality of merchandise which 
said sellers may pack and sell under the I. G. A. brands; controls, re- 
stricts, and designates the number and type of buyers to whom said 
merchandise may be sold, and determines through negotiation with 
said sellers the prices at which said merchandise may be sold to said 
buyers. 

“(4) Respondent Independent Grocers Alliance Distributing Com- 
pany passes on and has passed on said brokerages, commissions, or 
other compensation received by it from sellers to the buyer-respond- 
ents and other buyers in the form of services, including advertising 
allowances restricted to the promotion of I. G. A.-branded merchan- 
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dise and known as ‘territorial advertising’ and in the form of stock 
dividend payments, 50% of which said respondent paid to its stock- 
holder-respondent the Grocers Company, for the benefit of the buyer- 
respondents (except Winston & Newell Co.) and other buyers who 
own the majority of the stock of respondent the Grocers Company.” 

In view of the ultimate finding the Commission necessarily con- 
cluded that I. G. A. in accepting brokerage fees or commissions on 
the purchases of its affiliated wholesalers was violating the provisions 
of sec. 2 (c) of the Robinson-Patman Act. Accordingly [945], the 
Commission entered its order requiring petitioners to cease and desist 
from: 

“Receiving or accepting, directly or indirectly, from any seller, or 
from respondent Independent Grocers Alliance Distributing Com- 
pany, anything of value as a commission, brokerage, or other compen- 
sation, or any allowance or discount in lieu thereof, upon any pur- 
chase for the account of respondent Independent Grocers Alliance 
Distributing Company or for the account of any stockholder of re- 
spondent Independent Grocers Alliance Distributing Company or 
respondent The Grocers Company, or for the account of any whole- 
sale grocery concern affiliated or under contract with respondent In- 
dependent Grocers Alliance Distributing Company, or in connection 
with any purchase wherein said respondents act in fact for or in be- 
half or subject to the direct or indirect control of any party to the 
transaction other than the seller.” 

We have given considerable time to an examination of the stipula- 
tion of facts and of the exhibits attached thereto and are satisfied 
that the findings of the Commission are supported by the stipulation 
and inferences properly drawn therefrom. As a consequence we must 
regard the findings of the Commission as conclusive. Federal Trade 
Com. v. Standard Education Society, 302 U. 8.112 [25 F. T. C.1715; 
2S. & D. 429] Federal Trade Com. v. Algoma Lumber Co., 291 U. S. 
67 [18 F. T. C. 669; 2S. & D. 247] ; Modern Marketing Service v. Fed- 
eral Trade Com., 149 F. (2d) 970-973 [40 F. T. C. 938; 48. & D. 379]. 
Furthermore, the weight to be given to established facts, as well as the 
inferences reasonably to be drawn therefrom, are for the Commission. 
Federal Trade Com. v. Pacific States Paper Trade Assn., 273 U.S. 
52-63 [11 F. T. C. 636; 1S. & D. 583]. 

There is abundant authority to the effect that intermediaries acting 
in behalf or under the control of buyers may not receive brokerage 
payments upon the purchases of such buyers. Beddle Co. v. Federal 
Trade Com., 96 F. (2d) 687 [26 F. T. C. 1511; 28. & D. 447]; Oliver 
Bros., Inc. v. Federal Trade Com., 102 F. (2d) 763 [28 F. T. C. 1926; 
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3S. & D. 86]; Modern Marketing Service v. Federal Trade Com., 
149 F. (2d) 970 [40 F. T. C. 938; 4S. & D. 379] and Federal Trade 
Com. v. Herzog, 150 F. (2d) 450 [41 F. T. C. 426; 4S. & D. 399]. 

It remains to consider petitioner’s contention that they should have 
been permitted to adduce additional evidence and that the cause should 
be remanded to the Commission with directions that they be allowed 
to do so. 

The right to present a petition for leave to adduce additional evi- 
dence is governed by sec. 11 of the Clayton Act (38. Stat. 734, 15 U.S. 
C.A.21). The pertinent part of sec. 11 is as follows: 

“Tf either party shall apply to the court for leave to adduce addi- 
tional evidence, and shall show to the satisfaction of the court that 
such additional evidence is material and that there were reasonable 
grounds for the failure to adduce such evidence in the proceeding be- 
fore the commission, authority, or board, the court may order such 
additional evidence to be taken before the commission, authority, or 
board and to be adduced upon the hearing in such manner and upon 
such terms and conditions as to the court may seem proper. * * *” 

In the matter at bar the cause was submitted to the Commission 
upon a stipulation (already quoted) which provided that without 
the adduction of other evidence the Commission might proceed to con- 
sider the stipulation, briefs and arguments and dispose of the matter. 
The complaint herein was filed on behalf of the Federal Trade Com- 
mission on April 18, 1946. The stipulation appears to have been en- 
tered into in 1947. The petition for leave to adduce additional evi- 
dence was filed in 1951. 

The petitioners made no offer of proof of any kind before the Com- 
mission and leave to adduce additional evidence was denied by the 
Commission on May 17, 1951. 

Petitioners in their briefs in this court claim that counsel appearing 
in support of the complaint would not agree to incorporate the addi- 
tional proof in the stipulation. They now assert that to make an [946] 
offer of proof would have been a useless act, and extremely expensive, 
and they further claim that they believed the decision of the Commis- 
sion would be in their favor on other grounds, and that such evidence 
was not necessary. 

We are not impressed by petitioner’s present contentions. The 
Supreme Court said in Southport Petrolewm Co. v. Labor Board, 315 
VWS2100% 

“To insure that (the petition) would be used only for proper pur- 
poses and not abused by resort to it as a mere instrument of delay, 
Congress provided that before the Court might grant relief there- 
under it must be satisfied of the materiality of the additional evidence, 
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and that there were reasonable grounds for failure to adduce it at the 
hearing before the Board * * *” 

The petition to set aside and vacate the Commission’s order and the 
motion for the entry of an order remanding the cause to the Commis- 
sion are, and each of them is therefore denied, and the order of the 
Federal Trade Commission against I. G. A. and its directors is 
affirmed. 


FEDERAL TRADE COMMISSION v. LIGGETT & MYERS 
TOBACCO COMPANY + 


No. 241, Docket 22609—F. T. C. Docket 6077 
(Court of Appeals, Second Circuit. May 4, 1953) 


On appeal from order of District Court for the Southern District 
of New York, denying preliminary injunction for lack of jurisdiction 
over the subject matter, order affirmed. 


Mr. W.T. Kelley, General Counsel, Mr. Robert B. Dawkins, Asst. 
General Counsel, Mr. Frederick McManus and Mr. Alan B. Hobbes, 
Sp. Attorneys, of Washington, D. C., for Federal Trade Commission, 
appellant. 

Simpson, Thacher & Bartlett, of New York City, Mr. Whitney 
North Seymour, Mr. Armand F. McManus, Mr. James L. Parris and 
Mr. William J. Manning, of New York City, of counsel, for appellee. 


Before Swan, Chief Judge, and Aucustus N. Hanp and Cuasz, 
Cireuat Judges. 


Per Curiam. 
Order affirmed on opinion below, D. C., 108 F. Supp. 573. 


Nore.—For case below denying requested preliminary injunction 
pending conclusion of proceeding before Commission against respond- 
ent, on ground that cigarettes are not a “drug” under provisions of 
Federal Trade Commission Act authorizing Commission to seek in- 
junction against dissemination of false advertisements for the pur- 
pose of inducing the purchase of drugs, see ante, at p. 1681. 


1 Reported in 203 F. (2d) 956. 
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BEE JAY PRODUCTS, INC. ET AL. v. FEDERAL TRADE 
COMMISSION? 


No. 4581—F. T. C. Docket 5736 
(Court of Appeals, Tenth Circuit. May 14, 1953) 


On petition to review an order of the Commission, order affirmed 
and enforced. 


Mr. F. W. James, of Evanston, Il., for petitioners. 

Mr. John W. Carter, Jr., Atty., Federal Trade Commission, of Wash- 
ington, D. C. (Mr. W. 7. Kelley, General Counsel, and Mr. Robert B. 
Dawkins, Asst. General Counsel, Federal Trade Commission, of Wash- 
ington, D. C., on the brief) , for respondent. 


Before Brarron, Huxman and Pickett, Circuit Judges. 


Perr Curiam. 

On the authority of Gay Games, Inc. v. Federal Trade Commis- 
sion, 10 Cir., 204 F. (2d) 197, the order of the Commission is affirmed 
and judgment will be entered enforcing such order in accordance with 
the provisions of 15 U.S.C. A. § 45 (c). 


UNITED FILM SERVICE, INC. v. FEDERAL TRADE 
COMMISSION 2 


No. 14282—F. T. C. Docket 5497 
(Court of Appeals, Eighth Circuit. May 29, 1953) 


On petition to review and set aside order of Commission, order 
affirmed and enforced. 


Morrison, Hecker, Buck, Cozad & Rogers, of Kansas City, Mo., 
for petitioner. 


Mr. W. 7. Kelley, General Counsel, Mr. Robert B. Dawkins, Asst. 
General Counsel, and Mr. James W. Cassedy, Asst. General Counsel, 
Federal Trade Commission, of Washington, D. C., for respondent. 


1 Reported in 204 F. (2d) 272. For case before Commission, involving sale of lottery 
devices for use in lottery merchandising, see ante, at page 238. 

2 Reported in 204 F. (2d) 694. For case before Commission, in which respondent was 
required to cease and desist from entering into contracts with motion picture exhibitors 
for the exclusive privilege of exhibiting commercial or advertising films in theatres owned, 
controlled or operated by them under the terms of such contracts, extended for a period 
in excess of one year, etc., See 47 F. T. C. 362. 
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Perr Curiam. 

Petition to review and set aside order of Federal Trade Commis- 
sion dismissed and order of Federal Trade Commission affirmed-and 
enforced, on stipulation of parties, etc. 


MAURICE J. LENETT, ET AL. v. FEDERAL TRADE 
COMMISSION? 


No. 11789—F. T. C. Docket 5964 
(Court of Appeals, District of Columbia Circuit. June 2, 1953) 


Dismissal, on stipulation of parties, of petition for review of Commission’s 
order of Jan. 15, 1953, 49 F. T. C. 914 requiring respondent individuals, 
their representatives, etc., in connection with the offer, etc, of auto- 
mobile springs in commerce to cease and desist from offering, etc., any 
automobile spring composed in whole or in part of previously used parts 
unless disclosure of such fact is permanently stamped or fixed on each such 
spring in a clear and conspicuous manner and in such location as to-be 
clearly legible to a purchaser and unless there is plainly printed on a 
container thereof similar notice to that effect. 


Mr. James W. Cassedy, of Washington, D. C., for petitioner. 
Mr. Robert B. Dawkins, Asst. General Counsel, of Washington, 
D. C., for Federal Trade Commission. 


SrTrpuLATION FoR DISMISSAL OF PreTrrrion To Review 


Whereas the above-named petitioners did on March 18, 1953, file 
in this Court their petition to review and set aside an order to cease 
and desist entered against them by the respondent Federal Trade Com- 
mission on January 15, 1953; and whereas respondent did on April 27, 
1953, file in this Court the transcript of the record herein as required 
by law; and whereas the above-named petitioners do not wish to prose- 
cute the aforesaid petition to review : 

Now, therefore, it is hereby stipulated and agreed by and between 
the above-named petitioners and the above-named respondent by and 
through their respective attorneys that the aforesaid petition to re- 
view said order to cease and desist be dismissed without cost to any 
of the parties. 


2 Not reported in Federal Reporter. For case before the Commission, see 49 F, T. C. 914. 
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U. S. PRINTING & NOVELTY CO., INC. ET AL. v. FEDERAL 
| TRADE COMMISSION* 


No. 11602—F. T. C. Docket 5647 
(Court of Appeals, District of Columbia Circuit. June 4, 1953) 


Meruops, Acts AND PRACTICES—AIDING AND ABETTING UNFAIR OR UNLAWFUL ACT 
OR PRACTICE—LOTTERY DEVICES 

Federal Trade Commission has authority over sale of lottery devices. 

CEASE AND DEsisr OrDERS—SCOPE AND EXTENT—WHETBER Too Broap—SaLe oF 
Lorrery Devices For LOTTERY MERCHANDISING—WoRkDs “WHicH ARE To BE 
USED, oR WHICH, DUE To THEIR DesiIcn, ARE SUITABLE FoR USE”, ETC. MODIFIED 

_ To Reap “WHICH ARE DESIGNED oR INTENDED To Br USED” 

On petition for review of order of Federal Trade Commission forbidding 
manufacturing printer to sell in interstate commerce push cards, punch 
boards, or other lottery devices “which are to be used, or which, due to 
fheir design, are suitable for use” in sale or distribution of merchandise 
to public by means of game of chance, gift enterprise or lottery scheme, 
order would be amended so as to insert, in replacement of quoted words, 
words ‘‘which are designed or intended to be used”’. 


(The syllabus, with substituted captions, is taken from 204 F. 
(2d) 787) 


On petition to review order of Commission, order modified and 
affirmed. 


Mr. Horace J. Donnelly, Jr., of Washington, D. C., with whom Mr. 
Arthur V. Sullivan, Jr., of Washington, D. C., was on the brief, for 
petitioners. 

Mr. Alan B. Hobbes, Special Attorney, Federal Trade Commission, 
of Washington, D. C., with whom Mr. Robert B. Dawkins, Assistant 
General Counsel, Federal Trade Commission, of Washington, D. C., 
was on the brief, for respondent. 


Before Procror, Fany and Wasuinoton, Circuit Judges. 


Perr CurtAm: Petitioner seeks review of an order of the Federal 
Trade Commission.t. The facts are essentially similar to those in 
Hamilton Manufacturing Co. v. Federal Trade Commission, 90 U. S. 
App. D. C. 169, 194 F. (2d) 346 (1952) [48 F. T. C. 1743]. The 
order of the Commission forbids petitioner, a manufacturing printer, 


*Reported in 204 F. (2d) 737. For case before Commission see 49 F. T. C. 190. 
1The order was issued under authority of Section 5 of the Federal Trade Act, 38 Stat. 
719 (1914), as amended, 15 U. S.C. A. § 45. 
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to sell in interstate commerce “push cards, punchboards, or other 
lottery devices which are to be used, or which, due to their design, are 
suitable for use in the sale or distribution of archundise to the public 
by means of a game of chance, gift enterprise or lottery scheme.” 
[Emphasis supplied. ] 

Petitioner urges that the recent decision of the United States Su- 
preme Court in United States v. Halseth, 342 U.S. 277 (1952), estab- 
lishes that the Federal Trade Commission has no authority over the 
sale of lottery devices. For the reasons given by the Ninth Circuit 
in Lichtenstein v. Federal Trade Commission, 194 F. (2d) 607, 611 
(1952) [48 F. T. C. 1750], this contention must be rejected. Peti- 
tioner also attacks the form of the Commission’s order, alleging it to be 
inconsistent with our decision in Hamilton Manufacturing Co. v. 
Federal Trade Commission, supra. As to this, we agree with peti- 
tioner. The order of the Federal Trade Commission will be amended 
so as to insert, in replacement of the words italicized above, the words 
“which are designed or intended to be used.” As thus modified, the 
order will be affirmed. 

So ordered. 


AUTOMATIC CANTEEN CO. OF AMERICA v. FEDERAL 
TRADE COMMISSION* 


No. 89—F. T. C. Docket 4933 


(United States Supreme Court. June 8, 1953) 


MerHops, Acts AND PRACTICES—DISCRIMINATING IN Prick, Htc.— Crayton Act, 
Seo. 2 (f)—KNowinerty INDUCING oR RECEIVING A “DISCRIMINATION IN PRICE 
PROHIBITED BY THIS SECTION’—ScoPe ofr PROHIBITION—AS Nor INCLUDING 
PRICE DIFFERENTIALS NoT HLSEWHERE FORBIDDEN, AND AS PERMITTING LOWER 

‘ PRICE PROPERLY BASED ON SELLER’S Cost DIFFERENCES 

In Robinson-Patman Act provision prohibiting buyers from knowingly 
inducing or receiving a “discrimination in price prohibited by the sec- 
tion,” quoted words have reference to the substantive prohibitions against 
discrimination by sellers defined elsewhere in the Act, and hence, the dis- 
criminatory price that buyers are forbidden to induce cannot include price 
differentials that are not forbidden to sellers, and a buyer is not precluded 
from inducing a lower price based on cost differences that would provide 
a seller with a defense. 

MeruHops, Acts AND PRACTICES—DISCRIMINATING IN Pricr, Hrc.—CiaytTon Act, 


Sec. 2 (f)—KNowineLy INDUCING OR RECEIVING A “DISCRIMINATION IN PRICE 
PROHIBITED BY THIS SECTION’—BUYER’S GUILT OR RESPONSIBILITY—KNOWL- 


*Reported in 346 U. S. 61, 73 S. Ct. 1017. For case before Commission see 46 I’. T. C. 
861, and for decision of C.A.-7, 194 F. (2d) 433 
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EDGE OF BuyEeR—iF Limitrep to Fact THar Prices ARE LOWER THAN THOSE 
OFFERED OTHER BUYERS 


Under Robinson-Patman Act provision prohibiting buyers from knowingly 
inducing or receiving a discrimination in price, no substantive violation 
occurs if buyer only knows that the prices are lower than those offered other 
buyers. 


Mernops, Acts AND PracticES—DISCRIMINATING IN PRIcE, ETC.—CLAYTON ACT, 
Src. 2 (F)—KNowINGLy INDUCING 0R RECEIVING A “DISCRIMINATION IN PRICE 
PROHIBITED BY Tuts SECTION”—BUYER’S GUILT OR RESPONSIBILITY—I¥F UNLAW- 
FUL Prices ResuLT From SPECIAL PRICE OBTAINED BY BUYER 


Under Robinson-Patman Act provision making it unlawful for buyers 
“knowingly to induce or receive” a discrimination in price, quoted words 
cannot be read as charging buyers, who through their own activities obtain 
a special price, with responsibility for whatever unlawful prices result, an 
interpretation that would comprehend any buyer who engaged in bargain- 
ing over price. 


MetHops, AcTS AND PRACTICES—DISCRIMINATING IN Price, ETC.—CLAYTON ACT, 
Sec. 2 (F)—KNOWINGLY INDUCING OR RECEIVING A “DISCRIMINATION IN PRICE 
PROHIBITED BY THIS SECTION’—BUYER’S GUILT OR RESPONSIBILITY—KNOWL- 
EDGE OF BuyER—IF Prices INDUCED OR RECEIVED KNown To Be PROHIBITED 
DISCRIMINATIONS 


Robinson-Patman Act provision prohibiting buyers from knowingly in- 
ducing or receiving a discrimination in price does not put buyer at his 
peril whenever he engages in price bargaining, but makes it unlawful only 
to induce or receive prices known to be prohibited discriminations. 


ROBINSON-PATMAN ANTIDISCRIMINATION ACT—ADMINISTRATIVE CONSTRUCTION— 
AS INVOLVED IN BROADER ANTITRUST POLICIES LAID DOWN By CONGRESS—IF 
ALTERNATIVE CONSTRUCTION FAIRLY OPEN—DvutTy OF SUPREME COURT 


Although due consideration is to be accorded to administrative construc- 
tion of price discrimination act, where alternative interpretation is fairly 
open, it is duty of Supreme Court, except where Congress has provided to 
the contrary, to reconcile such interpretation with the broader antitrust 
policies that have been laid down by Congress. 


Mernops, AcTS AND PRACTICES—DISCRIMINATING IN PrIcE, ETC.—CLayton Act, 
Sec. 2 (F)—KNOowINGLY INDUCING OR RECEIVING A “DISCRIMINATION IN PRICE 
PROHIBITED BY THIS SECTION’—BUYER’S GUILT OR RESPONSIBILITY—KNOWL- 
EDGE OF BUYER—I¥F INDUCED LOWER PRICES WITHIN ONE OF SELLER’S DEFENSES, 
SucH As Cost JUSTIFICATION : on Not KNOWN By Him Not To Bre 


([10189Under Robinson-Patman Act provisions prohibiting buyers from 
knowingly inducing or receiving a discrimination in price, a buyer is not 
liable if the lower prices he induces are either within one of the seller’s 
defenses, such as the cost justification, or not known by him not to be within 
one of those defenses. 


MerHops, AcTs AND PRACTICES—DISCRIMINATING IN Prick, Erc.—Crayton Act, 
Sec. 2 (f)—KNnowinety INDUcING on RECEIVING A “DISCRIMINATION IN PRICE 
PROHIBITED BY THIS SECTION’—BURDEN OF PROOF—EVIDENCE AS TO COSTS OR 
OTHER PERTINENT RECORD DaTa BEARING ON JUSTIFICATION OF DIFFERENTIAL 
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oR LAcK oF—As REMAINING WITH CoMMISSION AFTER ESTABLISHMENT OF 
BUYER’s KNOWLEDGE OF PRICE DIFFERENTIAL 


In a proceeding under Robinson-Patman Act provision prohibiting 
buyers from knowingly inducing: or receiving a discrimination in 
price, the burden of coming forward with evidence as to costs or other record 
data, by which the differential might or might not be justified, does not shift 
to the buyer, once the Federal Trade Commission has established buyer’s 
knowledge of a price differential, but remains with Commission which, with 
its broad power of investigation and subpoena, is on a better footing to ob- 
tain such information than is the buyer. 


MerHops, Acts AND PRACTICES—DISCRIMINATING IN Price, Erc.—CiaytTon Act, 


Sec. 2 (f)—KNOWINGLY INDUCING OR RECEIVING A “DISCRIMINATION IN PRICE 
PROHIBITED By THIS SECTION”—BUYER’sS GUILT OR RESPONSIBILITY—KNOWLEDGE 
or Buyrr—Ir Buyer Buys, Knowinery, In SAME QUANTITIES AS His Com- 
PETITOR, AND Is SERVED BY SELLER IN SAME MANNER, PTC. 


Under Robinson-Patman Act provision which prohibits buyers from know- 
ingly inducing or receiving a discrimination in price, a buyer who knows 
that he buys in the same quantities as his competitor and is served by the 
seller in the same manner or with the same amount of exertion as the other 
buyer, can fairly be charged with notice that a substantial price differential 
cannot be justified. 


METHopDS, ACTS AND PRACTICES—DISCRIMINATING IN PRIcE, ETc.—CLAyron Act, 


Sec. 2 (f{)—KNOWINGLY INDUCING OR RECEIVING A “DISCRIMINATION IN PRICE 
PROHIBITED BY THIS SECTION’—BUYER’S GUILT OR RESPONSIBILITY—K NOWLEDGE 
OF BUYER—HSTABLISHMENT OF PRIMA F'ActE Case By COMMISSION—IF BUYER 
KNEw THAT METHODS BY WHICH HE WAS SERVED, AND QUANTITIES IN WHICH 
He PURCHASED WERP SAME AS IN CASE OF His COMPETITOR, OR, KNowING DiIr- 
FERENCES, SHOULD Have KNown THEY CovuLp Not Give Rise TO SUFFICIENT 
SAVINGS IN Cost or MANUFACTURE, Dre. To Justiry PRick DIFFERENTIAL 


In a proceeding under Robinson-Patman Act provision prohibiting buyers 
from knowingly inducing or receiving a discrimination in price, Federal 
Trade Commission, to establish prima facie case, need only show that buyer 
knew that methods by which he was served and quantities in which he pur- 
chased were same as in case of his competitor, and if methods or quantities 
differ, Commission must only show that such differences could not give rise 
to sufficient savings in cost of manufacture, sale or delivery, to justify the 
price differential, and that buyer, knowing these were only differences, 
should have known that they could not give rise to sufficient cost savings. 


Mertuops, ACTS AND PRACTICES—DISCRIMINATING IN Price, Evco.—Criayton Act, 


Sec. 2 (f)—KNnowineLy INDUCING OR RECEIVING A “DISCRIMINATION IN PRICE 
PROHIBITED BY THis SECTION’—BUYER’S GUILT OR RESPONSIBILITY—KNOWLEDGE 
or BUYER—ESTABLISHMENT OF PRIMA FACIE CASE BY COMMISSION—IF Cosr Dir- 
FERENCES SHOWN AS VERY SMALL COMPARED WITH PRICE DIFFERENTIAL, AND 
Sucu as CouLtp Nor REASONABLY HAVE BEEN THOUGHT AS JUSTIFYING 
In a proceeding under Robinson-Patman Act provision prohibiting buyers 
from knowingly inducing or receiving a discrimination in price, a showing 
by the Federal Trade Commission that the cost differences are very small 
compared with the price differential, and could not reasonably have been 
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thought to justify the price difference, should be sufficient to establish prima 
facie case. 

APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS OF COMMISSION—APPLICABLE 
CRITERIA AS APPROPRIATELY ADAPTED TO SUPREME CouRT REVIEW OF CORRECTNESS 
oF STANDARDS AND F'ArrNEss of Mopr py WHIicH COMMISSION’S CONCLUSION 
REACHED 

Although Federal Trade Commission should not be required to particu- 
larize its findings in such an exacting manner as to make Supreme Court in 
effect a court of review on the facts, the Commission should not shelter 
behind uncritical generalities or such looseness of expression as to make it 
essentially impossible for Supreme Court, which is charged with the duty 
of reviewing correctness of standards which Commission applies and essen- 
tial fairness of mode by which it reaches its conclusions, to determine what 
really lay behind the conclusions which court is to review. 


(The syllabus, with substituted captions, is taken from 73 S. Ct. 1017) 


On petition for review of desist order, judgment of Court of Ap- 
peals, Seventh Circuit, reversed and case remanded with instructions, 
Justice Dovueias, Buack and Reep, dissenting. 


[62] Wl”. Edward F. Howrey, of Washington, D. C., for petitioner. 
Mr. Robert B. Dawkins, of Washington, D. C., for respondent. 


Mr. Justice FrRaANKFURTER delivered the opinion of the Court. 

The Robinson-Patman Act, directed primarily against’ sellers who 
discriminate in favor of large buyers, includes a provision under 
which proceedings may be had against buyers who knowingly induce 
or receive discriminatory prices. That provision, §2 (f) of the Act, 
is here for construction for the first time as a result of a complaint 
issued by the Federal Trade Commission against petitioner, a large 
buyer of candy and other confectionary products for resale through 
230,000-odd automatic vending machines operated in 33 States and 
the District of Columbia. Petitioner, incorporated in 1931, has en- 
joyed rapid growth and has attained, so we are told, a dominant 
position in the sale of confectionary products through vending 
machines. 

The Commission introduced evidence that petitioner received, and 
in some instances solicited, prices it knew were as much as 33% lower 
than prices quoted other purchasers, but the Commission has not. at- 
tempted to show that the price differentials exceeded any cost savings 
that sellers may have enjoyed in sales to petitioner. Petitioner moved 
to dismiss the complaint on the ground that the Commission had not — 
made a prima facie case. This motion was denied; the Commission 
stated, that a prima facie case of violation had been established by 
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proof that the buyer received lower prices on like goods than other 
buyers, “well knowing that it was being favored over competing pur- 
chasers,” under circumstances where the [63] requisite effect on com- 
petition had been shown. The question whether the price differentials 
made more than due allowance for cost differentials did not need to be 
decided “at this stage of the proceeding.” On petitioner’s failure 
to introduce evidence, the Commission made findings that petitioner 
knew the prices it induced were below list prices and that it induced 
them without inquiry of the seller, or assurance from the seller, as to 
cost differentials which might justify the price differentials. The 
Commission thereupon entered a cease and desist order. 46 F. T. C. 
861. On review, the Court of Appeals affirmed,! holding that the 
Commission’s prima facie case under § 2 (f) does not require showing 
absence of a cost justification. 194 F. (2d) 433. 

Section 2 (f) of the Robinson-Patman Act, roughly the counter- 
part, as to buyers, of sections of the Act dealing with discrimination 
by sellers, is a vital prohibition in the enforcement scheme of the Act. 
In situations where buyers may have difficulty in proving their sellers’ 
costs, § 2 (f) could, if the Commission’s view in this case prevails, be- 
come a major reliance for simplified enforcement of the Act not only 
by the Commission but by plaintiffs suing for treble damages. Such 
enforcement, however, might readily extend beyond the prohibitions 
of the Act and, in doing so, help give rise to a price uniformity and 
rigidity in open conflict with the purposes of other antitrust legis- 
lation. We therefore thought it necessary to grant certiorari. 344 
U.S. 809. 

£64] Enforcement of the Clayton Act’s original declaration against 
price discrimination was so frustrated by inadequacies in the statutory 
language that Congress in 1936 enacted the sweeping amendments to 
that Act contained in what is known as the Robinson-Patman Act. 
49 Stat. 1526, 15 U.S. C.§ 13. Chief [1020] among the inadequacies 
had been express exemption of price discrimination in the sales of 
different quantities of like goods, an exemption that was interpreted 
as leaving quantity-discount sellers free to grant discounts to quantity 
buyers that exceeded any cost savings in selling to such buyers. 
Goodyear Tire & Rubber Co. v. F. T. C., 101 F. (2d) 620 [28 F. T. C. 
1899; 3 S. & D. 63]. In an effort to tighten the restriction against 
price discrimination inimical to the public interest, Congress enacted 

1The Court also granted enforcement of the order on a cross petition by the Commis- 
sion. The Commission concedes the impropriety of this action under our decision in Federal 
Trade Commission v. Ruberoid Oo., 343 U. S. 470 [47 F. T. C. 1838], rendered after the 
decision of the Court of Appeals in the case now before us. In view of this concession, 


we assume that the Court of Appeals, on the remand of this case, will, without further 
direction, reconsider its order for enforcement. 
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two provisions bearing on the issues in this case.” It made price dis- 
crimination in the sale of like goods unlawful without regard to 
quantity, although quantity discounts, like other price differentials, 
could still be jus-[65 ]tified if they made “no more than due allowance” 
for cost differences in sales to different buyers. Congress in addition 
sought to reach the large buyer, capable of exerting pressure on 
smaller sellers, by making it unlawful “knowingly to induce or receive 
a discrimination in price which is prohibited by this section.” 

Since precision of expression is not an outstanding characteristic 
of the Robinson-Patman Act, exact formulation of the issue before 
us is necessary to avoid inadvertent pronouncement on statutory lan- 
guage in one context when the same language may require separate 
consideration in other settings. Familiar but loose language affords 
too ready a temptation for comprehensive but loose construction. We 
therefore think it imperative in this case to confine ourselves as much 
as possible to what is in dispute here. 

We are here asked to settle a controversy involving simply the 
burden of coming forward with evidence under §2 (f) of the Act. 
The record, so abundant in its instances of individual transactions 
that the Commission itself felt bound to animadvert on undue pro- 
liferation of the evidence by Government lawyers,’ may be taken as 


2 The two prohibitions are as follows: 

“Suc. 2. (a) That it shall be unlawful for any person engaged in commerce, in the course 
of such commerce, either directly or indirectly, to discriminate in price between different 
purchasers of commodities of like grade and quality, where either or any of the purchases 
involved in such discrimination are in commerce, where such commodities are sold for use, 
consumption, or resale within the United States or any Territory thereof or the District 
of Columbia or any insular possession or other place under the jurisdiction of the United 
States, and where the effect of such discrimination may be substantially to lessen competi- 
tion or tend to create a monopoly in any line of commerce, or to injure, destroy, or prevent 
competition with any person who either grants or knowingly receives the benefit of such 
discrimination, or with customers of either of them: Provided, That nothing herein con- 
tained shall prevent differentials which make only due allowance for differences in the cost 
of manufacture, sale, or delivery resulting from the differing methods or quantities in 
which such commodities are to such purchasers sold or delivered: * * *.” 

[The other provisos of § 2 (a), not relevant here, concern the grant of authority to the 
Commission to establish quantity limits, recognition of the seller’s right to select his 
customers under certain conditions, and exemption of price changes made in response to 
changing market conditions. ] 

* % * * * s 

“(f) That it shall be unlawful for any person engaged in commerce, in the course of 
such commerce, knowingly to induce or receive a discrimination in price which is prohibited 
by this section.” 

’ The Commission recognized the need, common in antitrust litigation, for care on the 
part of the prosecuting officers not to overburden the record. “The record im this case 
does not disclose the reason for such a plethora of cumulative evidence as was adduced 
by Government counsel in the instant matter. Neither harassment of litigants nor the 
waste of Government funds in needless reiteration through cumulative evidence should be 
countenanced, nor does it seem that it was necessary to name 14 sellers as typical of a 
group from which respondents had induced or received discriminations in price, and cer- 
tainly the records of not more tham 5 of such sellers would have supplied ample evidence 
of such discriminations or price differentials.” In re Automatic Canteen Oo. of America, 
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[66] presenting varying degrees of bargaining pressure exerted by 
a buyer on a seller to obtain prices below those quoted other pur- 
[1021] chasers. In some instances, so the Commission found, peti- 
tioner’s method was to “inform prospective suppliers of the prices 
and terms of sale which would be acceptable to [petitioner] without 
consideration or inquiry as to whether such supplier could justify 
such a price on a cost basis or whether it was being offered to other 
customers of the supplier.” 46 F. T. C., at 888. A typical instance of 
the maximum pressure found by the Commission was a series of ne- 
gotiations in which representatives of petitioner sought to explain to 
a prospective supplier the kind of savings he might enjoy in sales 
to petitioner and might make the basis of a price differential. In 
such instances, petitioner sometimes gave the supplier estimates of 
what it considered “representative” percentage savings on various 
costs such as freight, sales costs, packaging, and returns and 
allowances.* 

The Commission made no finding negativing the existence of cost 
savings or stating that whatever cost sav[67]ings there were did not 
at least equal price differentials petitioner may have received. It 
did not make any findings as to petitioner’s knowledge of actual cost 
savings of particular sellers and found only, as to knowledge, that pe- 
titioner knew what the list prices to other buyers were. Petitioner, for 
its part, filed offers of proof that many sellers would testify that 
they had never told petitioner that the price differential exceeded 
cost savings. An offer of proof was in turn made by the Commis- 
sion as to the testimony of these sellers on cross-examination; such 
proof would have brought out that petitioner never inquired of its 
suppliers whether the price differential was in excess of cost savings, 
never asked for a written statement or affidavit that the price differ- 
entials did not exceed such savings, and never inquired whether the 
seller had made up “any exact cost figures” showing cost savings in 
serving petitioner. 

Petitioner claims that the Commission has not, on this record, made 
a prima facie case of “knowing inducement of prices that made more 
than due allowance for cost differences,” while the Commission con- 
46 F. T. C. 861, 892. Failure to limit the evidence in some such way to typical transactions 
would create an especially heavy burden in a proceeding against a buyer under § 2 (f) such 
as that here, where discriminatory sales were alleged to have been made by about 80 of 
the buyer’s 115 suppliers. 

4 Although the Commission recited such instances, it did not relate them to what the 
buyer should have known as to costs. It did not find from such instances that the circum- 
stances should have provoked inquiry in the mind of a prudent business man. In short, we 
do not have a case in which the Commission in its informed judgment was led to conclude 


that in the circumstances knowing acceptance or inducement of a preference justified an 
inference of knowledge as to costs. 
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tends that it has established a prima facie case, justifying entry of 
a cease and desist order where the buyer fails to introduce evidence. 
Before proceeding to an examination of the statutory provisions, it is 
desirable to consider the kind of evidence about which this dispute 
centers. Petitioner is saying in effect that under the Commission’s 
view, the burden of introducing evidence as to the seller’s cost savings 
and the buyer’s knowledge thereof is put on the buyer; this burden, 
petitioner insists, is so difficult to meet that it would be unreasonable 
to construe the language Congress has used as imposing it. If so 
construed, the statute, petitioner contends, would create a presump- 
tion so lacking rational connection with the fact established as to 
violate due process. 

[68] We have been invited to consider in this connection some of 
the intricacies inherent in the attempt to show costs in a Robinson- 
Patman Act proceeding. The elusiveness of cost data, which ap- 
parently cannot be obtained from ordinary business records, is re- 
flected in proceedings against sellers.» Such proceedings make us 
aware of how [1022] difficult these problems are, but this record 
happily does not require us to examine cost problems in detail. It 
is sufficient to note that, whenever costs have been in issue, the Com- 
mission has not been content with accounting estimates; a study seems 
to be required, involving perhaps stop-watch studies of time spent by 
some personnel such as salesmen and truck drivers, numerical counts 
of invoices or bills and in some instances of the number of items or 
entries on such records, or other such quantitive measurement of the 
operation of a business. [69] What kind of proof would be required 
of a buyer we do not know. The Commission argues that knowledge 
generally available to the buyer from published data or experience 
in the trade could be used by petitioner to make a reasonable show- 
ing of his sellers’ costs. There was no suggestion in the Commission’s 


° For a collection of relevant authorities and secondary material available on cost show- 
ings under the Act, see Note, 65 Harv. L. Rev. 1011. See also Fuchs, The Requirement 
of Exactness in the Justification of Price and Service Differentials under the Robinson- 
Patman Act, 30 Tex. L. Rev. 1; Haslett, Price Discriminations and their Justifications 
under the Robinson-Patman Act of 1936, 46 Mich. L, Rev. 450, 472; Sawyer, Accounting 
and Statistical Proof in Price Discrimination Cases, 36 Iowa L. Rev. 244. For discussion 
of specific cost cases under the Act, see Aronson, Defenses under the Robinson-Patman Act, 
in Business and the Robinson-Patman Law (Werne ed.), 212, 227; Taggart, The Cost 
Principle in Minimum Price Regulation, 110, 8 Mich. Bus. Studies 151, 260 (1938) ; War- 
mack, Cost Accounting Problems under the Robinson-Patman Act, CCH Robinson-Patman 
Act Symposium (1947) 105; Comment, 35 Ill. L. Rev. 60. 

* Federal Trade Commission rulings in some cost cases “demonstrate that expert testi- 
mony and other evidence extrinsic to an actual cost analysis will be given little weight by 
the Commission. The FTC apparently believes that such materials lack the objectivity and 
relevance of the approved method of analysis.” Note, 65 Harv. L. Rev. 1011, 1013-1014. 
See also Warmack, supra, note 6. Compare In re Minneapolis-Honeywell Regulator Co., 
44 F. T. C. 351, 394, a case in which “an extensive cost study” resulting from “sincere 
and extensive efforts” was in part accepted. 
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opinion, however, that it would take a different attitude toward cost 
showings by a buyer than it has taken with respect to sellers, and 
“general knowledge of the trade,” to use the Commission’s phrase, 
unsupported by factual analysis has as yet been far from acceptable, 
and indeed has been strongly reproved by Commission accountants, 
as the basis for cost showings in other proceedings before the 
Commission." : 

No doubt the burden placed on petitioner to show his sellers’ costs, 
under present Commission standards, is heavy. Added to the con- 
siderable burden that a seller himself may have in demonstrating costs 
is the fact that the data not only are not in the buyer’s hands but are 
ordinarily obtainable even by the seller only after detailed investiga- 
tion of the business. A subpoena of the seller’s records is not likely to 
be adequate. It is not a question of obtaining information in the 
seller’s hands.® It is a matter of studying the seller’s business afresh. 
Insistence on proof of costs by the buyer might thus have other im- 
plications; it would almost inevitably require a degree of cooperation 
between buyer and seller, as against other buyers, that may offend other 
antitrust policies, and it might also expose the seller’s cost secrets to 
the prejudice of arm’s-length bargaining in the future. Finally, not 
one but, as here, approximately 80 different sellers’ costs may be in 
issue. 

[70] It is against this background that the present dispute arises. 
The legislative setting indicates congressional recognition of the need 
to charge buyers with a responsibility for price discrimination com- 
parable, so far as possible, to that placed on sellers. Thus, at the 
least, we can be confident in reading the words in § 2 (f), “a discrimi- 
nation in price which is prohibited by this section,” as a reference to 
the substantive prohibitions against discrimination by sellers defined 
elsewhere in the Act.® It is there-[1023]fore apparent that the dis- 
criminatory price that buyers are forbidden by § 2 (f) to induce can- 
not include price differentials that are not forbidden to sellers in other 
sections of the Act, and, what is pertinent in this case, a buyer is not 
precluded from inducing a lower price based on cost differences that 
would provide the seller with a defense. This reading is, indeed, not 
seriously disputed by the parties. For we are not dealing simply with 
a “discrimination in price;” *° the dis-[71]crimination in price” in § 2 


7 See, e. g.. Warmack, supra, note 6, at 107, 110. 

8 Cf. Longman, Distribution Cost Analysis, 250, and articles cited sifpra, note 6. 

® See, e. g., 80 Cong. Rec. 6428, 9419; H. R. Rep. No. 2951, 74th Cong., 2d Sess. 8. 

10 Were that the case, it might strictly be argued that the seller’s ‘defenses’ are not 
relevant in a §2 (f) proceeding and that what is prohibited is the knowing inducement 
or receipt of a price lower than that accorded competing buyers. Such an interpretation 
has ambiguous legislative support. Congressman Utterback, in submitting the conference 
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(f) must be one “which is prohibited by this section.” Even if any 
price differential were to be comprehended within the term “discrimi- 
nation in price,” § 2 (f), which speaks of prohibited discriminations, 
cannot be read as declaring out of bounds price differentials within one 
or more of the “defenses” available to sellers, such as that the price 
differentials reflect cost differences, fluctuating market conditions, or 
bona fide attempts to meet competition, as those defenses are set out in 
the provisos of §§ 2 (a) and 2 (b). 

This is not: to say, however, that the converse follows, for §2 (f) 
does not reach all cases of buyer receipt of a prohibited discrimination 
in prices. It limits itself to cases of knowing receipt of such prices. 
The Commission seems to argue, in part, that the substantive viola- 
tion occurs if the buyer knows only that the prices are lower than 
those offered other buyers. Such a reading not only distorts the lan- 
guage but would leave the word “knowingly” almost entirely without 
significance in §2 (f). A buyer with no knowledge whatsoever of 
facts indicating the possibility that price differences were not based 
on cost differences would be liable if in fact they were not. We have 
seen above that § 2 (f) does not refer to all price differentials. But 
we do not think that price differentials, even as a matter of uncritical 
impression, come so often within the prohibited range of price dis- 
criminations that the language can in any way be read one way for 
some purposes and another in relation to the word “knowingly.” 

The Commission’s attempts in this case to limit the word “knowing- 
ly” to a more reasonable area of prohibition are not, we think, justi- 
fied by the language Congress has used. The Commission argues that 
Congress was attempting to reach buyers who through their own ac- 
tivities obtain a special price and that “knowingly to induce or re- 
ceive” can be read as charging such buyers [72] with responsibility 
for whatever unlawful prices result. But that argument would com- 
prehend any buyer who engages in bargaining over price. If the 
Commission means buyers who exert undue pressure, the argument 
might find greater support in the legislative background but less in the 
language Congress has employed. Such a reading not only ignores 


report to the House, stated, “* * * a discrimination is more than a mere difference. 
Underlying the meaning of the word is the idea that some relationship exists between the 
parties to the discrimination which entitles them to equal treatment, whereby the differ- 
ence granted to one casts some burden or disadvantage upon the other.’ 80 Cong. Rec. 
9416. Plainly enough, under this statement, a discrimination in price may mean either 
a price differential ig sales to two competitors, or a price differential in sales to two com- 
petitors which, because of an absence of cost or other justification, puts the unfavored 
competitor at a disadvantage. Compare Haslett, supra, note 6, at 453-466, with Mc- 
Allister, Price Control by Law in the United States, 4 Law & Contemp. Prob. 273, 291. 
In any event, controversy over the meaning of the isolated phrase “discrimination in 
price” is beside the point here, 
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the word “receive” but opens up even more entangling difficulties with 
‘interpretation of what is undue pressure. 

The Commission also urges, from legis-[1024]Jlative explanation of 
similar language in § 2 (a), that the word “receive” can in some way 
be limited to a continued and systematic receipt of lower prices that 
could fairly charge the recipient with knowledge of illegality..2, While 
we need not decide whether systematic receipt of prices in itself [73] 
could ever be sufficient to give the buyer the requisite knowledge, 
we think, as the argument itself recognizes, that the inquiry must be 
into the buyer’s knowledge of the illegality. 

Not only are the arguments of the Commission unsatisfying, but 
we think a fairer reading of the language and of what limited legis- 
lative elucidation we have points toward a reading of §2 (f) making 
it unlawful only to induce or receive prices known to be prohibited 
discriminations. For § 2 (f) was explained in Congress as a provi- 
sion under which a seller, by informing the buyer that a proposed dis- 
count was unlawful under the Act, could discourage undue pressure 
from the buyer.?® Of course, such devices for private enforcement of 
the Act through fear of prosecution could equally well have been 
achieved by providing that the buyer would be liable if, through the 
seller or otherwise, he learned that the price he sought or received 


4 Time and again there was recognition in Congress of a freedom to adopt and pass on 
to buyers the benefits of more economical processes, see, €. g., H. R. Rep. No. 2287, 74th 
Cong., 2d Sess. 10, 17; 80 Cong. Rec. 9415, 9417; buyer pressure to obtain the benefits of 
such savings could certainly not be undue pressure. Cf. Edwards, Maintaining Competition, 
161. The Commission’s findings do not suggest such a discrepancy in bargaining position 
between this buyer and his suppliers as to warrant characterizing the buyer as ‘“‘bludg- 
eoning.’”’ The Commission did find that those on whom the greatest “pressure’’ was exerted 
were such not inconsiderable candy manufacturers as the Curtiss Candy Co. and W. F. 
Schrafft & Sons Corp. 

122 See H. R. Rep. No. 2951, 74th Cong., 2d Sess. 5-6, explaining the language in § 2 (a) 
quoted supra, note 2, “‘or prevent competition with any person who either grants or know- 
ingly receives the benefit of such discrimination,” as follows: The purpose of the addition 
of the word “knowingly” “is to exempt from the meaning of the surrounding clause those 
who incidentally receive discriminatory prices in the routine course of business without 
special solicitation, negotiation, or other arrangement for them on the part of the buyer or 
seller, and who are therefore not justly chargeable with knowledge that they are receiving 
the benefit of such discrimination.’’ The context in which this explanation was given, as 
well as the precise language, so differs from § 2 (f) that this interpretation does not present 
a contradiction between it and our reading of § 2 (f). 

48 See pp. 80-81 [1778-1779] post. 

14 We of course do not, in so reading § 2 (f), purport to pass on the question whether a 
“discrimination in price” includes the prohibitions in such other sections of the Act as 
§§ 2 (d) and 2 (e). 

15 Congressman Utterback, in presenting the conference report to the House, spoke quite 
clearly in terms indicating that the provisions of § 2 (f) contemplated only the buyer who 
knew that the price was not justified by costs. Section 2 (f) “‘makes it easier [for the 
manufacturer] to resist the demand for sacrificial price cuts coming from mass-buyer 
customers, since it enables him to charge them with knowledge of the illegality of the dis- 
count, and equal liability for it, by informing them that it is in excess of any differential 
which his difference in cost would justify as compared with his other customers,”’ 80 Cong. 


Ree. 9419. 
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was lower than that accorded competitors, but we are unable, in the 
light of congressional policy as expressed in other antitrust legisla- 
tion, to read this ambiguous language as putting the buyer at his peril 
whenever he engages in price bargaining. Such a reading must be 
rejected in view of [74] the effect it might have on that sturdy bar- 
gaining between buyer and seller for which scope was presumably left 
in the areas of our economy not otherwise regulated.1° Although due 
consideration is to be accorded to administrative construction where 
alternative interpretation is fairly open, it is our duty to reconcile 
such interpretation, except where [1025] Congress has told us not 
to, with the broader antitrust policies that have been laid down by 
Congress. Even if the Commission has, by virtue of the Robinson- 
Patman Act, been given some authority to develop policies in conflict 
with those of the Sherman Act in order to meet the special problems 
created by price discrimination, we cannot say that the Commission 
here has adequately made manifest reasons for engendering such a 
conflict so as to enable us to accept its conclusion. Cf. Hastern-Central 
Motor Carriers Assn. v. United States, 321 U.S. 194, 211-212. 

We therefore conclude that a buyer is not liable under § 2 (f) if the 
lower prices he induces are either within one of the seller’s defenses 
such as the cost justification or not known by him not to be within one 
of those defenses. This conclusion is of course only a necessary pre- 
liminary in this case. As we have noted earlier, the precise issue in 
the case before us is the burden of introducing evidence—a separate 
issue, though of course related to the substantive prohibition. This 
issue, Involving as it does some of the same considerations, requires 
us further to consider a balance of convenience in the light of what- 
ever ovidentiary rules Congress has laid down for proceedings under 
the Act. Assuming, as we have found, that there is no substantive 
violation if the buyer did not know that the prices it induced or re- 
ceived were not cost-justified, we must in this case determine whether 
proof that [75] the buyer knew that the price was lower is sufficient 
to shift the burden of introducing evidence to the buyer. 

The Commission, in support of its position that it need only show 
the buyer’s knowledge that the prices were lower, employs familiar 
interpretative tools without adequate regard to their immediate serv- 
iceability. It labels a seller’s defense, such as the cost-justification, as 
an “exception to the general prohibition” and from this argues that 
under conventional rules of evidence the Commission need come for- 
ward with evidence of violation only of the “general prohibition.” 
This interpretation has foundation in the many commonsensical read- 


Cf. Adelman, Effective Competition and the Antitrust Laws, 61 Harv. L. Rev. 1289, 
1351; Edwards, Maintaining Competition, 161. 
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ings of comparable prohibitions so as to put the burden of showing 
a justification on the one who claims its benefits. We have said as 
much even in connection with that part of §2 (b) of the Robinson- 
Patman Act which attempts to lay down the rules of evidence under 
the Act.17 That section provides, “Upon proof being made * * * 
that there has been discrimination in price * * * the burden of re- 
butting [76] the prima-facie case thus made by showing justification 
shall be upon the person charged with a violation of this section.” 
The Commission points out that it was under this section that we held. 
in the Morton Salt case that the burden of showing a cost-justification: 
is on the seller in a § 2 (a) proceeding, and argues that the same 
burden is on the buyer. It argues that the “prima-facie case thus 
made” clearly refers back to “proof [1026] [of] discrimination in 
price” and thus, from our decision in Morton Salt, that the prima facie 
case of a prohibited discrimination to which § 2 (b) refers consists 
only of proof of a difference in prices in the sale of like goods having 
the requisite effect on competition. Saying that § 2 (f) differs from 
§2 (a) “only in containing the express requirement that the buyer 
shall have ‘knowingly’ induced or received such price discriminations,” 
the Commission asks us to hold that a prima facie case under § 2 (f), 
is made out with a showing of the prima facie case of § 2 (a) violation 
“plus the additional element of having induced or received such dis- 
crimination with knowledge of the facts which made it violative of 
Section 2 (a).” 

We need not concern ourselves with the Commission’s interpretation 
of the words “prima-facie case thus made” in § 2 (b) and the result- 
ing conclusion that if § 2 (a) and § 2 (f) are to be read as counterparts, 
the elements necessary for a prima facie case under § 2 (a) are suffi- 
cient for a prima facie showing of the “discrimination in price which 
is prohibited by this section” in §2 (f). However that may be, the 
Commission recognizes that there is an “additional element” resulting 
from the word “knowingly” in §2 (f), and, of course, it is that ele- 


% Federal Trade Commission v. Morton Salt Co., 334 U. 8S. 37, 44-45 [44 F. T. C. 1499; 
48. &D. 716]. Cf. S. Rep. No. 1502, 74th Cong., 2d Sess. 3. Section 2 (b) in its entirety 
reads as follows: ‘‘(b) Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities furnished, the 
burden of rebutting the prima-facie case thus made by showing justification shall be upon 
the person charged with a violation of this section, and unless justification shall be affirma- 
tively shown, the Commission is authorized to issue an order terminating the discrimina- 
tion: Provided, however, That nothing herein contained shall prevent a seller rebutting 
the prima-facie case thus made by showing that his lower price or the furnishing of services 
or facilities to any purchaser or purchasers was made in good faith to meet an equally low 
price of a competitor, or the services or facilities furnished by a competitor,” Throughout 
this opinion, a reference to § 2 (b) is to the procedural language preceding the proviso; 
the language of the proviso, which we construed in Standard Oil Oo. v. Trade Comm’n, 
840 U. S. 231 [47 F. T. C. 1766], is referred to only when we speak of the “proviso of 
§ 2 (b).” 
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ment about which the controversy here centers and to which we must 
address ourselves. We may, however, note in passing that consistency 
between § 2 (a) and § 2 (f) both as to what constitutes the prohibited 
“discrimination in price” and as to the elements of a prima facie show- 
ing of the [77] prohibited “discrimination in price” would not be 
disturbed by a holding against the Commission in this case, for we 
are concerned here with the prima facie showing of knowledge, ad- 
mittedly an independent and separate requirement of §2 (f) above 
and beyond that of § 2 (a). 

The Commission argues that a prima facie case of knowledge is 
made out when it is shown that the buyer knew the facts making the 
price differential violative of §2 (a). At another point it urges that 
jt must now show only “that the buyer affirmatively contributed to 
obtaining the discriminatory prices by special solicitation, negotiation 
or other action taken by him.” However the argument is phrased, 
the Commission is, on this record, insisting that once knowledge of a 
price differential is shown,’* the burden of introducing evidence shifts 
to the buyer. The Commission’s main reliance in this argument is 
§2 (b), which, as we have stated above, we interpreted in the Morton 
Salt case as putting the burden of coming forward with evidence of 
a cost justification on the seller, on the one, that is, who claimed the 
benefits of the justification. 

To this it is answered that although §2 (b) does speak not of the 
seller but of the “person charged with a violation of this section,” 
other language in §2 (b) and its proviso seems directed mainly to 
sellers,’® that the legislative chronology of the various provisions ulti- 
mately resulting in the Robinson-Patman Act indicates that §2 (b) 
‘was drafted with sellers in mind, and that the few cases so far de- 
cided have dealt only with sellers. 

[78] A confident answer cannot be given; some answer must be 
given. We think we must read the infelicitous language of § 2 (b) 
as enacting what we take to be its purpose, that of making it clear 
that ordinary rules of evidence were to apply in Robinson-Patman 
Act proceedings.” If [1027] § 2 (b) is to apply to $2 (f), although 
we do not decide that it does because we reach the same result without 
it, we think it must so be read. Considerations of fairness and con- 

#8 In this connection, see supra, note 4, and post, note 24. 

* For example, the language of the proviso of § 2 (b) concerning price differentials made 
to meet competition refers only to “a seller” ; further, the authority given the Commission 
under § 2 (b) when justification is not shown is “to issue an order terminating the dist 
crimination,” an order that could not usefully be directed to buyers. But cf. 80 Cong. 
Ree, 9418, = 

2 Congressman Patman, describing the §2 (b) rule as to the burden of proof, said: 
“Tt means exactly the rule of law today. ‘It is a restatement of existing law. So far as I 


am concerned you can strike it out. It makes no difference. It is the law of this land 
exactly as it is written there.” 80 Cong. Rec. 8231. 
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venience operative in other proceedings must, we think, have been 
controlling in the drafting of § 2 (b), for it would require far clearer 
language than we have here to reach a contrary result. Cf. Addison 
v. Holly Hill Co., 322 U. S. 607, 617-618. If that is so, however, 
decisions striking the balance of convenience for Commission proceed- 
ings against sellers are beside the point.?'. And we think the fact 
that the buyer does not have the required information, and for good 
reason should not be required to obtain it, has controlling importance 
in striking the balance in this case. This result most nearly accommo- 
dates the case to the reasons that have been given by judges and 
(79] legislators for the rule of §2 (b), that is, that the burden of 
justifying a price differential ought to be on the one who “has at his 
peculiar command the cost and other record data by which to justify: 
such discriminations.” ??. Where, as here, such considerations are in- 
applicable, we think we must disregard whatever contrary indica- 
tions may be drawn from a merely literal reading of the language 
Congress has used. It would not give fair effect to § 2 (b) to say that 
the burden of coming forward with evidence as to costs ** and the 
buyer’s knowledge thereof shifts to the buyer as soon as it is shown 
that the buyer knew the prices differed. Certainly the Commission 
with its broad power of investigation and subpoena, prior to the 
filing of a complaint, is on a better footing to obtain this information 
‘than the buyer. Indeed, though it is of course not for us to enter 
the domain of the Commission’s discretion in such matters, the Com- 
mission may in many instances find it not inconvenient to join the 
offending seller in the proceedings. 

If the requirement of knowledge in §2 (f) has any significant 
function, it is to indicate that the buyer whom Congress in the main 
sought to reach was the one who, knowing full well that there was 
little likelihood of a defense for the seller, nevertheless proceeded to 
exert pressure for lower prices. Enforcement of the provisions of 

21Tt does not aid understanding to suggest that § 2 (f) has the same significance, -as, to 
a knowing buyer, as other sections of the Act have as to a knowing seller. A buyer know- 
ing he is receiving a lower price cannot be said to be in the same position as a Seller 
granting a lower price. The language of the statute bars such a construction. Even if 
the buyer has the “same” burden as the seller, the fact that a seller has the burden to 
show his costs does not automatically, by virtue of § 2 (f), become a buyer’s burden to 
show the seller’s cost. Nor has Federal Trade Commission v. Staley Mfg. Co., 324 U.S. 
746, 759-760 [40 F. T. C. 906; 4 S. & D. 346], any helpful relation to the problem of this 
case, if for no other reason than that that case did not-call for a detailed consideration’ 
of the procedural portions of § 2 (b). 

2280 Cong. Rec. 3599. Samuel H. Moss, Inc. v. Federal Trade Commission, 148 FB. (2d) 
378, 379 [40 F. T. C. 885; 4 S. & D. 324] ; 80 Cong. Rec. 8241. 

2 Our view that §2 (b) permits consideration of conventional rules of fairness ‘and 
convenience of course requires application of ‘those rules to the particular evidence in 
question. Evidence, for example, that the seller’s price was made to meet a competing 


seller’s offer to a buyer charged under § (2) (f) might‘be available to a buyer more readily 
even than to a seller. 
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§ 2 (f) against such a buyer should not be too difficult. Proof of a cost 
justification being what it is, too often no one can ascertain whether 
a price is cost-justified. But trade ex[80]Jperience in a particular 
situation can afford a sufficient degree of knowledge to provicle a basis 
for prosecution. By way of example, a buyer who knows that he 
buys in the same quantities as his competitor and is served by the 
seller in the same manner or with the same amount of exertion as the 
other buyer can fairly be charged with notice that a substantial price 
differential cannot be justified. The Commission need only to show, 
to establish its prima facie case, that the buyer knew that the methods 
by which he was served and quantities in [1028] which he purchased 
were the same as in the case of his competitor. If the methods or 
quantities differ, the Commission must only show that such differences 
could not give rise to sufficient savings in the cost of manufacture, 
sale or delivery to justify the price differential, and that the buyer, 
knowing these were the only differences, should have known that they 
could not give rise to sufficient cost savings. The showing of knowl- 
edge, of course, will depend to some extent on the size of the dis- 
crepancy between cost differential and price differential, so that the 
two questions are not isolated. A showing that the cost differences 
are very small compared with the price differential and could not 
reasonably have been thought to justify the price difference should 
be sufficient. 
What other circumstances can be shown to indicate knowledge on 
the buyer’s part that the prices cannot be justified we need not now 
attempt to illustrate ; °* but [81] surely it will not be an undue admin- 
istrative burden to explain why other proof may be sufficient to justify 
shifting the burden of introducing evidence that the buyer is or is 
not an unsuspecting recipient. of prohibited discriminations. We 
think, in any event, it is for the Commission to spell out the need for 
imposition of such a harsh burden of introducing evidence as it ap- 
pears to have sought in this case. Certainly we should have a more 
solid basis than an unexplained conclusion before we sanction a rule 
of evidence that contradicts antitrust policy and the ordinary require- 
ments of fairness. While this Court ought scrupulously to abstain 


**We need not in this case consider the weight that can be attached to affirmative state- — 
ments by the seller to the buyer that a price was or was not cost-justified, since there were _ 
no such statements in this case. See supra, p. 67 [1769], We need not now consider 
whether in an appropriate case the Commission may find it necessary to subject such state- | 
ments to careful scrutiny. Thus, for instance, the Commission may consider that a seller 
stating that a price would be unlawful might in some situations be puffing rather than stat- | 
ing anything which a buyer can rely on or should be charged with. On the other hand, the | 
Commission may in some circumstances wish to refuse to accept a buyer’s claim that he 
relied on an affidavit or other assurance from the seller that price differentials were cost- 
justified ; the furnishing of such an assurance might, together with other circumstances, 
indicate a sufficient absence of arm’s-length bargaining to raise serious doubts as to the | 
weight the assurance should be given in support of a buyer’s claim. 


AUTOMATIC CANTEEN CO. Vv. FEDERAL TRADE COMMISSION 1779 


from requiring of the Commission particularization in its findings so 
exacting as to make this Court in effect a court of review on the facts, 
it is no less important, since we are charged with the duty of reviewing 
the correctness of the standards which the Commission applies and the 
essential fairness of the mode by which it reaches its conclusions, that 
the Commission do not shelter behind uncritical generalities or such 
looseness of expression as to make it essentially impossible for us to 
determine what really lay behind the conclusions which we are to re- 
view. Cf. United States v. Chicago, M., St. P. & P. R. Co., 294 U.S. 
499, 510-511. 

. Because of our view of the balance of convenience in these circum- 
stances, we do not reach petitioner’s claim that the Commission is in 
effect saying that knowledge of a difference in prices creates a pre- 
sumption of knowledge that the price was unlawful, a presumption it 
claims would fall for lack of rational connection under Tot v. United 
States, 310 U. S. 463. Cf. Note, E[dmund] [82] M. M[organ], 56 
Harv. L. Rev. 13824. It has seemed to us unnecessary in this case to 
speak of presumptions, and we need only call attention to the fact that 
in this case, as in the 7’o¢ case, we have dealt only with the burden of 
introducing evidence and not with the burden of persuasion, as to 
which different considerations may apply. 

. The judgment of the Court of Appeals, accordingly, is reversed as 
to the charges in Count II of the complaint (Count I is not before 
us), and the case is remanded to that [1029] court with instructions 
to remand it to the Federal Trade Commission for such further ac- 
tion as is open under this opinion. It is so ordered. 

.- Reversed and remanded with instructions. 


Mr. Justice Doucuas, with whom Mr. Justice Buack and Mr. Jus- 
TIcE Reep concur, dissenting. 

This decision is a graphic illustration of the way in which a statute 
can read with enervating effect. 

Section 2 (b) of the Clayton Act, 38 Stat. 730, as amended by the 
Robinson-Patman Act, 49 Stat. 1526, 15 U. S. C. $18 (b) provides 
that where proof is made that there has been “discrimination in price 
or services or facilities furnished, the burden of rebutting the prima 
facie case thus made by showing justification shall be wpon the person 
charged with a violation of this section, and unless justification shall 
be affirmatively shown, the Commission is authorized to issue an or- 
der terminating the discrimination * * * .” [Italics added. ] 

Section 2 (f) makes it unlawful “for any person” engaged in com- 
‘merce “knowingly to induce or receive a discrimination in price which 
is prohibited by this section.” [Italics added. ] 
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The words “the person charged” as used in §2 (b) and the words 
“any person” used in § 2 (f) plainly include buyers as well as sellers. 

[83] The nature of the discrimination condemned is made clear in 
§2 (a). It outlaws discrimination “in price between different pur- 
chasers of commodities of like grade and quality” where the effect 
is substantially to prevent or lessen competition or tend to create a 
monopoly as respects any person “who either grants or knowingly: 
receives the benefit of such discrimination.” But it permits price 
differentials “which make only due allowance for differences in the 
cost of manufacture, sale, or delivery resulting from the differmg 
methods or quantities” in which the commodities are sold or delivered. 

In the present case, the Court determines that even though “a buyer’ 
knew that the price was lower,” such knowledge is insufficient to “shift 
the burden of introducing evidence to the buyer.” But §2 (b) re: 
quires the person shown to practice a discrimination to establish a 
justification. Section 2 (f) was intended to make clear that the same: 
bans and burdens are on a knowing buyer obtaining discriminatory 
prices as we held in Federal Trade Commission v. Staley Mfg. Co., 
324 U.S. 746, 759-760 [40 F. T. C. 906; 4S. & D. 346], approved in 
Standard Oil Co. v. Federal Trade Commission, 340 U. S. 231 [47 
F. T. C. 1766], are on a knowing seller who grants them. : 

The record shows persistent and. continuous efforts of this large 
buyer in wheedling and coercing suppliers into granting it discrimina» 
tory prices. The Commission summarized petitioner’s activities in 
far more sedate terms than their bizarre nature justified : 

“Respondent used various methods to induce its suppliers to grant 
discriminatory prices. One of these was to inform prospective sup- 
pliers of the prices and terms of sale which would be acceptable to 
the respondent without consideration or inquiry as to whether such 
supplier could justify such a price on a cost basis or whether it was 
being offered to other [84] customers of the supplier. At other times 
the respondent refused to buy unless the price to it was reduced below 
prices at which the particular supplier sold the same merchandise to 
others. In other instances respondent sought to explain to the pro- 
spective supplier that certain alleged savings would accrue to the 
supplier in selling to respondent or that certain elements of the sup- 
plier’s cost could be eliminated, which would in respondent’s opinion, 
justify a lower price. In carrying out this form of inducement, re- 
spondent would advise a supplier or prospective supplier of the price 
which it considered ‘standard price.’ In letters written to the Curtiss 
Candy Company on November 15, 1939, and to W. F. Schrafft & Sons 
Corporation on February 15, 1937, reopens summarized alleged’ 
savings to these companies as follows: _ 
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: Curtiss — Schrafft 
Co. : Corp. 

Cs Alleged Savings ' Percent Percent 
Ci) rei shige sa vin eo tens tens eee eee Ne 6 DiabOu at 
(2) Salesicostisavines:efic 20. 28 es eee 7 7 
(3)n24-countiecartons savines-ofo. see ee 5 5 
(4) Return and allowances savings of--_------------- is i Amy BS 
(5) Frée deals and samples savings of-_-=-----_-_-_- 8 Sires aaa bh. 
1G)" Suipping containers savings Of-2-——---.5____-___ =. tome 
ApiLale dedtotl gr oo =e nee ee els ( 21-16-25 


“Respondent advised these companies that such alleged savings 
could be made because of the method by which respondent made pur- 
chases and because certain services could be eliminated in selling of it.” 

There is no doubt that the large buyers wield clubs that give them 
powerful advantages over the small merchants. Often large mer- 
chants gain advantages over other sellers of the same merchandise 
by obtaining price concessions by pressure on their suppliers. The 
evil was [85] acknowledged in Federal Trade Commission v. Morton 
Salt Co., 334 U.S. 43 [44 F. T. C. 1499; 4S. & D. 716]. The Congress 
plainly endeavored to curb the buyer in the kind of activities disclosed 
by this record. As the House Report reveals, the line sought to be 
drawn was between those who incidentally receive discriminatory 
prices and those who actively solicit and negotiate them. H. R. Rep. 
No. 2951, 74th Cong., 2d Sess., pp. 5-6. 

The Court disregards this history. The Court’s construction not 
only requires the Commission to show that the price discriminations 
were not justified; it also makes the Commission prove what lay in 
the buyer’s mind. I would let the acts of the buyer speak for them- 
selves. Where, as here, the buyer undertakes to bludgeon sellers into 
prices that give him a competitive advantage, there is no unfairness 
in making him show that the privileges he demanded had cost justi- 
fications. - This buyer over and again held itself out as a cost expert.* 
I would hold it to its professions. Since it was the coercive influence, 
there is no unfairness in making it go forward with evidence to rebut 
the Commission’s prima facie case. 


*A reading of the record leaves no doubt that petitioner knew in numerous instances 
that it was squeezing a price from the seller which was less than the seller’s costs. 
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UNITED STATES NAVY WEEKLY, INC. ET AL. v. 
FEDERAL TRADE COMMISSION + 


No. 11495—F. T. C. Docket 5572 
(Court of Appeals, District of Columbia Circuit. June 18, 1953) 


CEASE AND Drsist ORDERS—SCOPE AND EXTENT—MISLEADING TRADE OR PRODUCT 
NAMES—RELIEF—CRITERIA IN DETERMINING 


Where Federal Trade Commission finds that use of a trade name is mis- 
leading, Commission should go no further than is reasonably necessary to 
correct the evil and protect the public, but commission has a wide latitude 
for judgment in selecting a remedy and determining whether qualifying 
words will eliminate deception. 


CEASE AND DESIST ORDERS—METHODS, ACTS AND PRACTICES—MISREPRESENTATION— 

TRADE OR PRropucTt NAaMES—“U. S. Navy MAGAZINE” FOR UNOFFICIAL PUBLICATION 

Use of trade name ‘“‘United States Navy Magazine” for an unofficial pub- 

lication, privately owned, was deceptive and misleading, and elimination 

of deception could not be effected by a qualification or explanation to effect 

that the publication had no official connection with United States Navy, 
but only prohibition against use of such name. 


CEASE AND DESIST ORDERS—SCOPE AND EXTENT—BUSINESS STATUS—GOVERNMENT 
COoNNECTION—WHERE REPRESENTATION THAT UNOFFICIAL PUBLICATION OWNED, 
EDITED OR PUBLISHED BY ‘NAVAL’? PERSONNEL—IF, AS CONTENDED, PUBLICATION 
OWNED, Etc., By “NAvy”’ PERSONNEL 

Where Federal Trade Commission ordered publishers of unofficial, pri- 
vately owned publication to cease and desist from representing that the 
publication was owned, edited or published by “naval” personnel, but pub- 
lishers asserted that their representation was that the magazine was owned, 
edited and published by “navy” personnel, which they claimed to be, Fed- 
eral Trade Commission was not required to concern itself with technical 
distinction between the two terms, since the public would not be aware of 
such distinction and would be deceived by either term. 


(The syllabus, with substituted captions, is taken from 207 F. (2d) 17) 


On petition for review of order of Federal Trade Commission, order 
affirmed. 


Mr. Byron N. Scott for petitioners. | 

Mr. Donovan Dwet, Special Attorney, Federal Trade Commission, 
with whom Messrs. W. 7. Kelley, General Counsel, Federal Trade 
Commission, and Robert B. Dawkins, Assistant General Counsel, Fed- 
eral Trade Commission, were on the brief, for respondent. 


Before Wizeur K. Mitier, Prerryman and Fauy, Circuit Judges. 


1 Reported in 207 F. (2d) 17. For case before the Commission see 48 F. T. C. 1347. 
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Wieur K. Murr, Circuit Judge: 

The corporate petitioner, United States Navy Weekly, Inc., pub- 
lishes the bimonthly “United States Navy Magazine.” The individual 
petitioners, [18] George L. Carlin and Ray E. Fenstemaker, are re- 
spectively president and secretary-treasurer of the corporation. They 
_ seek review of a cease and desist order entered against them by the 
_ respondent Federal Trade Commission. 

After hearing, in a proceeding duly initiated, the Commission con- 
cluded that the use of an apparently official name for an unofficial 
publication, privately owned and operated, is misleading and unlaw- 
ful, and that no qualification or explanation of the name would elimi- 
nate its misleading and deceptive tendency. The Commission further 
concluded, inter alia, that various slogans employed by the petitioners 
mislead and deceive the public into the erroneous belief that the maga- 
zine is an official organ of the United States Navy Department and 
contains complete coverage of Navy news. It further found that the 
- corporation had been falsely represented as having national and 
regional offices. The Commission therefore ordered the corporation 
and the two individuals to cease and desist from: (a) using the name 
“United States Navy Magazine”; (b) representing that the publica- 
tion is officially connected with or sponsored by the United States 
Navy; (c) representing that the publication is owned, edited or pub- 
lished by naval personnel; (d) representing that the publication con- 
tains a complete coverage of Navy news from the ships, stations, bases 
or yards of the United States Navy or from Washington, D. C.; and 
‘e) representing that the publication has a national office or an edi- 
.orial office at any location contrary to fact. 

The petitioners ask that we strike from the order the piohibttton 
against using the name “United States Navy Magazine,” the pro- 
hibition against representing that the publication is owned, edited or 
published by naval personnel, and the prohibition against represent- 
ing that it has a national office. 

It is argued that the Commission exceeded its authority in requiring 
the abandonment of the trade name “United States Navy Magazine,” 
since all that is reasonably necessary to correct the evil found to exist 
is to order that the qualifying words “Not owned by the Government” 
be prominently used in immediate connection with the name of the 
magazine. 

Although the Commission should go no further, in a case like this, 
than is reasonably necessary to correct the evil and protect the public, 
it has a wide “latitude for judgment” in selecting a remedy and in 
determining whether qualifying words will eliminate deception. 
Siegel v. Federal Trade Commission, 327 U.S. 608 (1946) [42 F. T. C 
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902; 4S. & D. 476]. The Commission’s conclusion that qualification 
or explanation to the effect that the publication has no official connec- - 
tion with the United States Navy would not eliminate the tendency 
of the name to mislead and deceive, is in accord with our decision in 
Federal Trade Commission v. Army and Nowy Trading Co., 66 App. | 
D. GC. 394,.88 F. (2d) 776 (1937) [24 F.T. C. 1601; 2S. & D. 374]. 
There the appellees suggested, just as the petitioners do here, that the | 
trade name “Army and Navy Trading Company” be qualified by some 
such phrase as “Not connected with the Army and Navy.” We held | 
that no qualifying words would wholly eliminate the deception. 

With reference to the portion of the order requiring them to cease , 
and desist from representing “That said publication is owned, edited 
or published by naval personnel,” petitioners assert they have not so _ 
represented. They have stated, they say, “that the magazine is 
‘Owned, edited and published by “Navy” personnel,’ not Naval per- 
sonnel.” In other words, they distinguish between the terms “Navy 
personnel” and “Naval personnel.” Carlin is a permanently retired 
chief warrant officer and Fenstemaker, once a member of the Naval 
Reserve, is a Civil Service clerk employed by the Navy as a civilian. 
The other stockholders are in an inactive status as far as the Navy is 
concerned. The argument that Carlin and his associates are Navy 
personnel, although they are not Naval personnel, is a quibble which 
cannot prevail. The Federal Trade Commis[19]sion need not con- 
cern itself with a technical distinction between the two terms, since 
the public would not be aware of such a distinction and would be 
deceived by either term. 

As the record supports all portions of the order under attack, the 
petition for modification will be denied. 

Affirmed. 


RESTRAINING AND INJUNCTIVE ORDERS OF 
THE COURTS * 


FEDERAL TRADE COMMISSION vy. NATIONAL HEALTH 
AIDS, INC. ET AL. 2 


Civ. A. No. 6077—F. T. C. Docket 5997 . 


(United States District Court, D. Md., Civ. Div., Nov. 18, 1952) 


Order granting temporary injunction, following the opinion and decision of the 
Court in said matter, to restrain defendant corporation, its officers, etc., 
from disseminating in commerce, etc., any advertisement which represents 


i During the period covered by this volume, namely, July 1, 1952, to June 80, 1953, in- 
junctions were denied as follows: 

Liggett & Myers Tobacco Co. v. Federal Trade. Commission, in which the Commission 
sought unsuccessfully to enjoin the dissemination of allegedly false advertising by Liggett 
& Myers, pending the issuance of a complaint, under Secs. 5 and 12 of the Federal Trade 
Commission Act, namely, defendant’s advertising that its Chesterfield cigarettes can be 
smoked without inducing any adverse effect upon the nose, throat, and accessory organs. 
In denying the injunction, the D. C., S. D. of N. Y., on Dec. 1, 1952, rejected the Commis- 
sion’s contention that cigarettes were a ‘‘drug” under the provisions authorizing the Com- 
mission to seek injunction against dissemination of false advertisements to induce the pur- 
chase of drugs. 108 F. Supp. 578, ante, at p. 1681. For decision of Court of Appeals, See- 
ond Circuit, on May 4, 1958, affirming said denial of preliminary injunction for lack of 
jurisdiction over the subject matter, see 203 EF. (2d) 956, ante, at p. 1759. Said matter, in 
which complaint subsequently issued in Docket 6077, is pending, awaiting decision, at 
this writing. 

Dr. A. Posner Shoes, Inc. v. Federal Trade Commission, in which plaintiff first sought 
unsuccessfully in the S. D. of N. Y. to enjoin the Commission from continuing its adminis- 
trative proceeding in Docket 6003 (in which the Commission charged respondent with 
‘making false claims respecting so-called orthopedic shoes). In said proceeding the Com- 
Inission by. interlocutory ruling had sustained the hearing examiner in denying respondent 
Posner’s motion to dismiss the complaint against it on the ground of res judicata, namely, 
dismissal by the Commission on Oct. 28, 1937, of an earlier complaint in Docket 2380, 
25 F. T. C. 1510. Judgment of the District Court, District of Columbia, to which the 
matter had been removed on the ground of venue, denying plaintiff’s motion for temporary 
injunction on April 30, 1953, for lack of jurisdiction, was affirmed by the Court of Appeals 
for the District of Columbia on June 19, 1958. Cease and desist order in said matter 
issued June 16, 1954, 50 F. T. C. —. 

Philip Morris & Oo., Ltd., Inc. v. Federal Trade Commission, in which the Court of Ap- 
pealg for the District of Columbia on May 11, 1953, denied the Commission’s motion for 
issuance of an injunction restraining and enjoining petitioner from making certain pro- 
hibited representations concerning Philip Morris cigarettes, until the Commission’s cease 
and desist order, then under review in said Court, became final or was set aside. Said 
order, issued December 29, 1952, Docket 4794, 49 I. T. C. 703, required respondent to cease 
representing, among other things, that its cigarettes would not irritate the upper respira- 
tory tract, and from making other related misrepresentations. Subsequently, in response 
to Commission motion, said Court, on Aug. 28, 1953, set aside such order and remanded 
the case to the Commission “for reconsideration and such proceedings and disposition as 
the public interest, the facts, and the law may warrant”. 
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that defendant’s “NHA Complex”, used as directed, will make one well 
and keep one well, that it is a competent or effective treatment for or 
will cure arthritis, rheumatism, and numerous other ailments and con- 
ditions, etc., and from making certain other representations in said con- 
nection, as in said order specified, until the complaint issued by the 
Commission has been dismissed by it or duly set aside by a Court of 
Appeals or the Supreme Court, or has become final.” 


Mr. Daniel J. Murphy and Mr. Joseph Callaway, of Washington, 
D. C., Mr. Bernard J. Flynn, U. S. Atty., of Baltimore, Md., for 
plaintiff. =~ : 

Freer, Church and Green, Mr. Robert E. Freer and Miss Nelle In- 
gels, of Washington, D. C., and Mr. Bernard H. Herzfeld, of Balti-— 
more, Md., for defendants. 


OrDER FOR PRELIMINARY INJUNCTION 


This case comes on to be heard upon the verified complaint of plain- 
tiff, Federal Trade Commission and supporting affidavits, upon mo- 
tion of plaintiff for the issuance of a preliminary injunction against 
National Health Aids, Inc., a corporation, and Charles D. Kasher, 
individually and as president of said corporation; upon the verified 
answers of National Health Aids of Baltimore, Inc., and the support- 
ing affidavits, to the complaint and motion of plaintiff above men- 
tioned, upon briefs filed by both sides; and 

It appearing to the Court that National Health Aids of Baltimore, 
Inc., a corporation organized under the laws of Maryland was for- 
merly National Health Aids, Inc., a corporation, and is the corporate 
defendant in this action; and 

It further appearing to the Court that the defendant, National 
Health Aids, of Baltimore, Inc., a corporation, was duly served with 
copy of complaint and motion of plaintiff for a preliminary injunc- 
tion herein within the District of Maryland, has filed answer herein 
and that the Court has jurisdiction over the said defendant and the 
subject matter hereof; and 

It appearing to the Court that the defendant, Charles D. Kasher, has 
not been served with copy of said complaint or said motion and that 
the Court does not have jurisdiction over this individual defendant; 
and 

It appearing to the Court that the answering defendant is engaged - 
in the sale and distribution of a preparation, which is either a drug | 
or a food, as “drug” and “food” are defined in the Federal Trade 

2 For preceding opinion and decision, reported in 108 F. Supp. 340, see ante, at p. 1661. | 


For cease aud desist order which followed complaint in question in Docket 5997, issued 
Dec. 3, 1952, see ante, at p. 601. 
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Commission Act, advertised as NHA Complex, in commerce between 
and among the various states of the United States;and __ 

It appearing to the Court that the composition of the recommended 
daily dosage and directions for use on the label of said preparation 
are as follows: 

a ee “EACH 1402. CONTAINS: 


Percentage 
Minimum Adult : of Daily 
Minimum Assay Daily Requirement Requirement 
Vitamin A (Vitamin A Palmitate) 
~ 4000 U. S. P. Units 4000 U. S. P. Units 100 
Vitamin B-1 (Thiamine MHydro- 
_ chloride) 1 Miligram 1 Milligram 100 
Vitamin B-2 (Riboflavin) 2 Milli- 
grams 2 Milligrams 100 
Vitamin C (Ascorbic Acid) 380 Milli- 
. grams 30 Milligrams 100 
Vitamin D (Irradiated Ergosterol) : 
_- 400 U.S. P. Units 400 U. S. P. Units 100 
Niacinamide 10 Milligrams 10 Milligrams 100 


Plus the following Vitamins for which the need in human nutrition has not been 
established : D-Panthenol 215 Mcgs., Vitamin E (Wheat Germ Oil Fortified with 
Alpha Tocopherol Acetate) 0.5 Mgs., Vitamin B—-12 (Oral Grade) 1 Meg., Inositol 
7.5 Mgs., Choline 15 Mgs., plus trace amounts of other Vitamins. 


Percentage 
Minimum Adult of Daily 
Minimum Assay Daily Requirement Requirement 
Essential Amino Acids 100 Milli- 
PCOS aie ee ee ee are 
Iron (Ferrous Sulfate) 10 Milli- 
- grams 10 Milligrams 100 
Jodine (Potassium Iodide) 0.1 Milli- 
gram 0.1 Milligram 100 


In addition, 100 Mgs. of Calcium and 100 Mgs. of Phosphorus (from 
DiCalcium Phosphate). Plus trace amounts of the following Min- 
erals for which the need in human nutrition has not been established : 
Potassium (from Potassium Iodine) 0.033 Mgs., Copper (from Copper 
Sulfate) 0.35 Mes., Sodium (from Sodium Chloride) 5.5 Mgs., Zine 
(from Zine Sulfate) 0.35 Mgs., Cobalt (from Cobalt Sulfate) 0.35 
Mgs., Manganese (from Manganese Sulfate) 0.35 Mgs., Magnesium 
(from Magnesium Carbonate) 0.85 Mgs., Sulfur 1 Mg., Fluorine 
(from Sodium Fluoride) 0.5 Mgs., Boron (from Sodium Metaborate) 
0.2 Mgs., Molybdenum (from Sodium Molybdate) 0.2 Mgs.” 


Directions: 


“A dults take 14 oz. daily (which is approximately 2 level teaspoon- 
fuls or 4 half teaspoonfuls daily) followed by water. Or take as di- 
rected by your physician”; and 
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It appearing to the Court that said answering defendant prior to 
the filing of the complaint herein has disseminated and caused to be 
disseminated certain advertisements concerning said product, NHA 
Complex by various means in commerce as “commerce” is defined in 
the Federal Trade Commission Act, for the purpose of inducing and 
which are likely to induce directly or indirectly the purchase of said 
preparation NHA Complex; and said answering defendant has also 
disseminated and caused the dissemination of advertisements concern- 
ing said preparation by various means for the purpose of inducing 
and which are likely to induce directly or indirectly the purchase of 
said preparation in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, which advertisements are alleged by the plain- 
tiff to be false in that they represent directly or through implication 
that the preparation NHA Complex, used as directed, will make one 
well and keep one well: that, used as directed, said preparation is a 
competent and effective treatment for and will cure arthritis, rheuma- 
tism, neuralgia, sciatica. lumbago, gout, coronary thrombosis, brittle 
Lones, bad teeth, malfunctioning glands, infected tonsils, infected ap- 
pendix, gall stones, overweight, underweight, neuritis, constipation, 
indigestion, lack of energy, lack of vitality, lack of ambition, and 
inability to sleep; that all persons in this country consume a diet defi- 
cient in vitamins, minerals, and proteins, and that it is necessary for 
every one to use a dietary supplement, such as NHA ‘Complex to obtain 
the vitamins, minerals, and proteins necessary for good health; and 

It appearing to the Court that there exists between the parties 
hereto, a controversy, the determination of which will require a full 
presentation of all the facts with reference thereto, which full presen- 
tation is contemplated by the Federal Trade Commission Act shall be 
made to said Commission and not to the Court upon application for 
preliminary injunction: and 

It appearing to the Court from a full consideration of all the plead- 
ings and supporting affidavits that there is reasonable cause to believe 
that the answering defendant herein is and was, prior to the filing of 
the complaint herein engaged in the dissemination of false advertise- 
ments for said preparation, NIA Complex, in violation of the Federal 
Trade Commission Act and that plaintiff is entitled to a preliminary 
injunction as prayed for in said complaint. 

Therefore, it is ordered, adjudged and decreed, That the defendant, 
National Health Aids of Baltimore, Inc., a corporation, its officers, 
agents, employees, servants, and assigns, and all other persons having 
notice of this order be, and they hereby are, and each of them hereby 
is (until the complaint issued by the Federal Trade Commission is 
dismissed by the Commission, or set aside by a Circuit Court of Ap- 
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peals or the Supreme Court of the United States on review or the order 
of the Commission to cease and desist made thereon becomes final 
within the meaning of Section 5 of the Federal Trade Commission 
Act), enjoined and restrained from: 

Disseminating, or causing to be disseminated, any advertisement 
by any means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, for the purpose of inducing or which is likely 
to induce, directly or indirectly, the purchase of said preparation ad- 
vertised and sold as NHA Complex, or any product of substantially 
similar composition or possessing substantially similar properties, 
whether sold under the same name or any other name, which adver- 
tisement represents directly or by implication: 

1. That said preparation used as directed will make one well and 
keep one well; 

2. That said preparation is a competent or effective treatment for 
or will cure arthritis, rheumatism, neuralgia, sciatica, lumbago, gout, 
coronary thrombosis, bad bones, bad teeth, malfunctioning glands, 
infected tonsils, infected appendix, gall stones, overweight; 

3. That said preparation, used as directed is of any value in the 
treatment of diseases, disorders, and symptoms such as neuritis, under- 
weight, constipation, indigestion, lack of energy, lack of vitality, lack 
of ambition, or inability to sleep, except when such diseases, disorders 
and symptoms are due soley to mild vitamin and mineral deficiencies, 
and then only when said preparation is taken continuously over a 
long period of time or that the diseases, disorders, and symptoms men- 
tioned in this paragraph result only from vitamin or mineral defi- 
clencies; 

4, That all persons in this country consume a diet deficient in vita- 
mins, minerals, and proteins or that it is necessary for every one to 
use a dietary supplement such as NHA Complex to obtain the vita- 
mins, minerals, and proteins necessary for good health. 

Disseminating, or causing to be disseminated, any advertisement by 
any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said preparation, 
advertised and sold as NHA Complex, or of any product of substan- 
tially similar composition or possessing substantially similar proper- 
ties, whether sold under the same or any other name, which 
advertisement contains any of the representations prohibited above. 

It is further ordered that this order of injunction be issued without _ 
bond and that it shall be effective 10 days after date. 

Dated this 13th day of November 1952. 


260133—55——116 
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FEDERAL TRADE COMMISSION v. KEN WHITMORE, INC. 
AND SIDNEY SISSELMAN 


Civ. A. No. 538-22-F—F. T. C. Docket 6091 
(United States District Court, D. of Massachusetts, Jan. 12, 1953) 


Findings of fact in connection with the manufacture and introduction, sale, 
ete., in commerce of certain ladies’ coats, which, as found, were wool 
products, as defined in the Wool Products Labeling Act, contained no hair 
or fiber of the Cashmere goat, and were misbranded in connection with 
the aforesaid and other matters in violation of said Act; conclusion of 
law that defendants violated Sec. 3 of said Act and that the Commission 
was entitled to a preliminary injunction under the provisions of Sec. 7 (b) 
thereof; and order for such injunction (following prior temporary restrain- 
ing order) enjoining respondents, until issuance and disposition of the 
Commission’s complaint in the matter, from introducing, etc., any product 
containing or purporting to contain wool, etc., which is misbranded as in said 
order set forth. 


Mr. William M. King and Mr. Henry D. Stringer, both of Wash- 


ington, D. C., for the Commission. 
Mr. Sidney Sisselman, of Pittsfield, Mass., for defendants. 


Finpinas or Facr anp CoNcLusIoNns oF LAw 


This action having been tried before the court I make and file the 
following findings of fact and conclusions of law constituting: 


FINDINGS OF FACT 


I. Ken Whitmore, Inc., is a corporation duly incorporated under 
and by virtue of the laws of the Commonwealth of Massachusetts, 
with its office and principal place of business at 16 Oak Street, Pitts- 
field, Massachusetts, within the jurisdiction of this Court. 

Sidney Sisselman is an individual residing and transacting busi- 
ness in the District of Massachusetts, and is president of said corpo- 
rate defendant with his office and principal place of business at 16 Oak 
Street, Pittsfield, Massachusetts. 

The said corporate defendant and Sidney Sisselman, as presidestt 
of said corporation, formulate, control, and direct the policies, acts 
and practices of said corporation and act together in cooperation with 
each other in performing the acts and practices hereinafter set out. 

II. The defendants are now, and for several years past have been, 
engaged in the manufacture of articles of wearing apparel for women, 
including ladies’ coats. These ladies’ coats are wool products as that 

1 Such complaint issued by the Commission in Docket 6091, April 1, 1958, and was fol- 


lowed on July 7, 1953, 50 F. T. C. —, by the decision of the Commission adopting the 
initial decision, with its cease and desiae: order, of the hearing examiner. 
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term is defined in Section 2 (e) of the Wool Products Labeling Act 
of 1939, and such wool products are and have been introduced, man- 
ufactured for introduction, sold, delivered for shipment and offered 
for sale in commerce, as commerce is defined in the said Act, by the 
defendants. . 

III. Some of the ladies’ coats referred to in Paragraph II, supra, 
are ‘and have been misbranded within the intent and meaning of the 
Wool Products Labeling Act of 1939, and the Rules and Regulations 
thereunder, in that said coats are and have been falsely and deceptively 
stamped, tagged, labeled, and otherwise identified, in this, that said 
coats carry labels with the following legend thereon: 


“A Blend of Wool and 
IMPORTED 
(Design) 
CASHMERE 
All Wool” 


By using the labels aforesaid the defendants represent that their 
coats are made of fabrics which are a blend of wool and imported 
Cashmere fiber. Such representation and label is false in that said 
coats are not made of fabrics which contain any hair or fiber of the 
Cashmere goat, but in truth and in fact are made of fabrics which 
contain only the wool or fleece of the sheep or lamb. 

IV. The coats referred to in Paragraph II are and have been fur- 
ther misbranded, in that in addition to the labels referred to in 
Paragraph III, supra, they carry additional labels showing the fol- 
lowing legends: 

“A coat to wear everywhere— 
all seasons 
this 100% pure wool fabric 
has been woven to the rigid 
specifications 
of Ken Whitmore 
tailorman 
100% Wool WPL 466” 
“This garment ' 
made of 7 
100% Virgin Wool 
Wool Interlining 
Mfg. No. 466” 
on reverse 


“Ken Whitmore, Inc. 
Pittsfield, Mass.” 
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The use on the same coats of Jabels:which state that the coats are 
made of 100% Wool and another label that states the coats are a 
blend of wool and imported ‘cashmere has the capacity and tendency 
to mislead and deceive and does mislead and deceive the purchasing 
public, and causes such coats to be misbranded within the intent 

-and meaning of the Wool Products Labeling Act of 1939 and Rule 
80 (16 CFR § 300.30) of the Rules and Regulations thereunder. 

V. The coats referred to in Paragraph II, supra, are and have been 
further misbranded, within the intent and meaning of the Wool Prod- 
lucts Labeling Act of 1939 and Rule 25 (16 CFR § 300.25) of the 
Rules and Regulations thereunder, in this, that the label referred to 
in Paragraph III states that the coats contain cashmere fiber, when 
such is not the fact. . 

VI. The coats referred to in Paragraph II, supra, are and have 
been further misbranded within the intent and meaning of the Wool 
Products Labeling Act of 1939 and Rule 19 (16 CFR § 300.19) of the 
Rules and Regulations thereunder, in this, that the label referred to 
in Paragraph III does not give the percentage of the alleged cash- 
mere fiber present therein, if any.. 

VII. The defendants have knowledge that the coats manufactured 
by them and referred to above are misbranded, as hereinbefore al- 
leged, and they are knowingly and wilfully continuing to introduce, 
sell, deliver for shipment, and offer for sale, in commerce, said mis- 
branded coats. 

VIII. The further introduction, selling, delivering for shipment, 
and offering for sale, in commerce, of these misbranded coats, may 
and will cause irreparable injury to the public, in that purchasers will 
be induced to buy these misbranded coats by reason of the false and 
fraudulent labels appearing thereon, there being a decided preference 
in the public to buy coats containing cashmere fiber. 


CONCLUSIONS OF LAW 


I. The defendants have violated Section 3 of the Wool Products 
Labeling Act of 1939 by introducing, manufacturing for introduction, 
selling, distributing, delivering for shipment, and offering for sale, 
in commerce, misbranded wool products. 

II. The Federal Trade Commission, plaintiff herein, is entitled to 


a preliminary injunction under and by virtue of Section 7 (b) of the 
Wool Products Labeling Act of 1939. 


Let an order be entered accordingly, 
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‘,Orper FoR PretimMrinary INJUNCTION 


This cause coming on to be heard on the motion of plaintiff for a 
preliminary injunction; and due notice having been given to defend- 
ants; andthe defendant Sidney Sisselman individually and as presi- 
dent of Ken Whitmore, Inc., appeared in person and agreed that a 
preliminary injunction mies i issue; and the court having considered 
the verified complaint filed herein together with the affidavits sub- 
mitted in support thereof; and being fully advised in the premises, 
is of the opinion that the plaintiff has made a proper showing for a 
preliminary injunction under the provisions of Section 7 (b) of the 
Wool Products Labeling Act of 1939; and finds: 

That the defendants have been violating Section 3 of the Wool 
Products Labeling Act of 1939 in this, that said defendants have in- 
troduced, manufactured for introduction, sold, distributed, delivered 
for shipment, and offered for sale, in commerce, wool products, which 
are misbranded within the intent.and meaning of such Act and the 
Rules and Regulations thereunder. 

It is therefore ordered, adjudged and decreed, That, until com- 
plaint is issued by the Federal Trade Commission under the Federal 
Trade Commission Act, and such complaint is dismissed by the Com- 
mission or set aside by a court on review, and until order to cease 
and desist thereon by the Commission has become final within the 
meaning of the Federal Trade Commission Act, the defendants, Ken 
Whitmore, Inc., a corporation and Sidney Sisselman, individually 
and as president of such corporation, and each of them, their officers, 
agents, servants and employees, be and they hereby are restrained and 
enjoined from: 

Introducing, manufacturing for introduction, selling, distributing, 
delivering for shipment, and offering for sale, in commerce, any prod- 
uct containing, purporting to contain, or represented as containing, 
wool, reprocessed wool, or reused wool, which is misbranded in the 
following respects: 

1. By attaching labels to wool products stating that such products 
contain the hair or fiber of the cashmere goat, when such is not the 
fact; 

2. By attaching labels to wool products showing that such products 
are made of 100% wool and other labels showing that such products 
are made of a blend of wool and cashmere fiber; 

3. By attaching labels to wool products which show the name of 
a fiber not present in such products; 
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4, By attaching labels to wool products that show they contain 
cashmere fibers without stating the percentage thereof. 


Done this 12th day of January, 1953. 
Francis J. W. Forp, 
District Judge. 


Note: On Jan. 7 preceding Judge Ford issued “Temporary Re- 
straining Order” as follows: 


TEMPORARY RESTRAINING ORDER 


This cause came on to be heard ex parte on motion of counsel for the plaintiff 
who represented that a temporary restraining order should be issued forth- 
with without notice to prevent irreparable loss and injury to the public in view 
of the fact that plaintiff alleges that the defendants are introducing, selling, 
delivering for shipment and offering for sale, in commerce, ladies coats which 
are wool products and which are alleged to be misbranded under Section 3 of 
the Wool Products Labeling Act of 1989, and it appearing to the court that plain- 
tiff is entitled to the relief prayed for under Section 7 (b) of-the Wool Products 
Labeling Act of 1939. 

Now, therefore, it is ordered that the said Ken Whitmore, Inc., a corporation, 
and Sidney Sisselman, individually and as President of such corporation, their 
officers, agents, Servants and employee be and hereby are enjoined and restrained 
from: 

Introducing, manufacturing for introduction, selling, distributing, delivering 
for shipment, and offering for sale, in commerce, any product containing, pur- 
porting to contain or represented as containing, wool, reprocessed wool, or re- 
used wool which is misbranded in the following respects: 

_ 1, By attaching labels to wool products stating that such products contain 
the hair or fiber of the cashmere goat, when such is not the fact ; 

2. By attaching labels to wool products showing that such products are made 
of 100% wool and other labels showing that such products are made of a blend 
of wool and cashmere fiber ; 

8. By attaching labels to wool products which show the name of a fiber not 
present in such products; 

4. By attaching labels to wool products that show they contain cashmere fiber 
without stating the percentage thereof. 

This restraining order to expire on January 12, 1953 unless otherwise extended 
by the court. 

[Sgd] Francis J. W. Forp, 
District Judge. 
Jan. 7, 1953 
Prala Jee Wile 


PENALTY PROCEEDINGS 


Onited States v. Domestic Diathermy Co.; United States District 
Court for the Southern District of New York; judgment entered for 
$20,038.20 on Sept. 22, 1952. 

Respondents Max E. Heyman and Maude. Jaret, individuals, their 
agents, representatives, and employees, had been ordered as of June 
19, 1943, in connection with the offering for sale, sale, or distribution 
of respondents’ device designated as “Domestic Short-Wave Dia- 
thermy,” or any other device of substantially similar character, 
whether sold under the same name or under any other name, to cease 
and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement, 
by means of United States mails or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That said device is safe or harmless. 

(b) That said device, when used by unskilled laymen in the treat- 
ment of self-diagnosed conditions, constitutes a competent or effective 
treatment of or remedy for rheumatism, arthritis, sciatica, neuralgia, 
lumbago, sinus trouble, neuritis, laryngitis, tonsilitis, bursitis, muscu- 
Jar ailments, common colds, asthma, traumatic injuries, or ailments 
common to women. 

(c) That said device constitutes a competent or effective treatment 
for the alleviation of pain resulting from diseases and ailments of the 
human body unless specitically limited to conditions which do not 
involve acute inflammatory processes, glandular structures, or the 
special senses. 

(d) That the use of said device will renew youthful vigor, estab- 
lish body efficiency and resistance to disease, or restore body or spirit. 

(e) That the treatment provided by said device is similar to that 
known as “friendly fever” or that the results of its use are comparable 
to those obtained through the use of “friendly fever.” 

2. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails, or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement fails to reveal clearly and conspicuously that said device 
is not safe for use for any condition unless and until a competent 
medical authority has determined, as a result of diagnosis, that the 
use of diathermy is indicated, and has prescribed the frequency and 


1795 


1796 FEDERAL TRADE COMMISSION DECISIONS 


rate of application of the treatments, and the user has been adequately 
instructed by a trained technician in the use of such device. 

3. Disseminating or causing to be disseminated any advertisement, 
by any means, for the purpose of inducing, or which is ee, to induee, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of respondents’ device, 
which advertisement contains any representation prohibited in para- 
graph 1 hereof or which fails to contain the warning set forth in 
paragraph 2 hereof. 

It is further ordered, That the respondents shall, within 10 days 
after service upon them of this order, file with the Commission an 
interim report in writing stating whether they intend to comply with 
this order, and, if so, the manner and form in which they intend to 
comply and that within 60 days after the service upon them of this ~ 
order the respondents shall file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with this order. (Docket 4942, 36 F. T. C. 920 at 931.) 


United States v. Gerald A. Rice et al.; United States District Court 
for the Western District of Washington ; judgment entered for $25,500 
on Oct. 7, 1952. 

Respondent individual, his agents, representatives, and employees, 
had been ordered as of Aug. 27, 1948, in connection with the offering 
for sale, sale, or distribution in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, of courses of study and instruction 
intended for preparing students thereof for examinations for Civil 
Service positions in the United States Government, or any similar 
courses of study, to cease and desist from: 

1. Representing, directly or by implication, through the use of the 
terms “Public Service Institute,” “Civil Extension Service,” “Office 
of Civil Preparation,” or any other term of similar import or méaning, 
as a trade name or as a part thereof, that the respondent has any 
connection with the United States Government or any branch or 
agency thereof. 

2. Representing, directly or by implication, through the use of the 
terms “Director,” “Assistant Director,” “Chief Special Agent,” or any 
other term of similar import or meaning, to designate or describe the 
respondent or any of his representatives or salesmen, that the respond- 
ent or any of his employees have any connection with the United 
States Government:or any: branch or agency thereof. 

3. Representing, through the use of emblems or other picturizations 
resembling or simulating official United States Government seals or 
insignia that the respondent or his business is connected with the 
United States Government or any branch thereof. 
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4. Representing in any manner, either directly or by implication, 
that the respondent or his business has any connection with the Gov- 
ernment of the United States or any branch or agency thereof, in- 
cluding the United States Civil Service Commission. 

5. Representing, directly or by implication, that the respondent is 
authorized by the United States Civil Service Commission to qualify 
applicants for Government positions, or that positions in the United 
States Civil Service may or can be obtained through the respondent. 
or by completing any of the respondent’s courses of study. 

- 6. Misrepresenting in any manner the positions and opportunities 
for employment in United States Civil Service positions of students 
completing the respondent’s courses of study. 

Itis further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. (Docket 5321, 45 F. T. C. 192 at 204.) 


United States v. Midwest Studios, Inc.; United States District 
Court for the District of Oregon; judgment entered for $14,000 on 
Dec..23, 1952. 

- Respondent corporation, its officers, representatives, agents, and 
employees, had been. ordered as of May 11, 1939, in connection with 
the offering for sale and sale and distribution of colored or tinted 
photographs or colored enlargements thereof having a photographic 
base, and of frames therefor, in commerce as “commerce” is defined 
in the Federal Trade Commission Act, to cease and desist from: : 

1. Representing, directly or in any manner, that colored or tinted 

pictures, photographs, or photographic enlargements are hand- 
painted or are paintings. 
_ 2. Using the terms “free hand-painted portrait,” “oil painting,” or 
the word “painting,” either alone or in conjunction with any other 
terms or words or in any way to designate, describe, or refer to colored 
or tinted pictures, photographs or photographic enlargements or other 
pictures produced from a photographic base or impression. 

3. Misrepresenting that any specified sum is the actual cost of 
“handling” a picture, “wrapping,” or “parcel post,” or the “painter’s 
time,” or otherwise misrepresenting the actual cost of either materials 
or delivery. 

4, Representing that a picture similar to sample displayed will be 
delivered unless the picture so delivered is of the same kind, quality, 
design, and workmanship. 

5. Representing that respondents are conducting any special or ad- 
vertising campaign in any particular place or locality for the purpose 
of obtaining special exhibitors, or otherwise, unless such campaign 
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or such special offer is in fact then being conducted or made in such 
locality for such purpose. 

6. Representing that said pictures are being, or will be, sold only to 
a limited number of customers, or otherwise misrepresenting any 
material fact concerning the terms and conditions of sale, or the extent 
to which the sale of such pictures is limited. 

7. Misrepresenting through the use of a “draw”, or drawing contest, 
or through the use of “Incky” blanks, slips, coupons, or certificates, or 
through the use of any other device, plan or scheme, or through any 
introductory or advertising offer, or otherwise, that any customer 
thereby would obtain a financial advantage or would be entitled to 
receive any picture free or would receive a substantial discount or 
reduction in the price of any picture or pictures. 

8. Concealing from or failing to disclose to customers upon initial 
contact that the finished picture when delivered will be so shaped and 
designed that it can only be used in a specially designed, odd style of 
frame which can‘be obtained from Midwest Studios only. 

9. Representing to customers in any manner that suitable frames 
for pictures may be purchased elsewhere unless such odd design of 
frame can in fact be readily purchased in the customary marts of 
trade. 

10. Representing as the customary or regular prices or values of 
frames prices and values which are in excess of the prices at which 
frames are regularly and customarily sold in the normal and usual 
course of business. 

11. Obtaining promissory notes which recite that there is an out- 
standing “balance due on portrait,” or otherwise misrepresenting that 
any sum or balance is due on a picture, when in fact the purchaser has 
previously paid the full prescribed contract price for said picture. 

12. Retaining the original photograph loaned to respondents for 
use in making its picture, or retaining the pictures made by it there- 
from, after full payment has been made therefor, unless all of the 
terms and conditions upon which said original photograph or said 
picture made by respondent is to be retained in connection with the 
purchase and payment for a frame, or for any other purpose, are 
fully and adequately revealed to the purchaser at the time the original 
photograph is obtained from such purchaser. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. (Docket 3011, 28 F. T. C. 1583 at 
1604.) 
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MISCELLANEOUS PROCEEDINGS 


In THE MATTER OF 


THE AMERICAN CRAYON COMPANY 


REPORT OF THE FEDERAL TRADE COMMISSION UPON ITS INVESTIGATION OF 


ALLEGED VIOLATION OF ITS ORDER TO CEASE AND DESIST 


Docket 4142. Report and Conclusion, April 29, 19538 


Report of the Commission based on the evidence adduced before its hearing 


examiner during the investigation of said matter, directed by it, including 
in such consideration of the evidence all of the offers of proof and evi- 
dence stricken from the record by said examiner, and his report, the 
proposed report submitted by both counsel, and the record in the matter; 
and its conclusion that respondent’s practice, as described in Paragraphs 
1 through 9 of the Commission’s report, constituted .a violation of Para- 
graphs 4 and 5 and of the last unnumbered prohibition of the Commis- 
sion’s order to cease and desist, as set forth in said report below and as 
originally reported in 32 F. T. C. 306 at nage 3i4. 


Said practice consisted in the granting by respondent, in connection with the 


interstate sale of crayons, chalk, paint sets, and educational supplies, 
of a 10% discount to its “educational promotional distributors” as com- 
pensation for services and facilities furnished by said purchasers in 
connection with the handling for sale, sale, and offering for sale of 
respondent’s said products, while not making any discount available on 
proportionally equal terms to other of its customers which were in 
competition in the resale of said products with said favored customers, 
and it was the Commission’s conclusion that such acts and practices, 
which it concluded violated its said order;.had been engaged in by re- 
spondent for several years and were still continuing without any indi- 
cation of being terminated during the course of the investigation in 
question and constituted serious and substantial violations of the order 


involved. 


The Commission further concluded that certain acts and practices of respondent 


as set out in Paragraph 10 of its report did not constitute any substantial 
violation of its order to cease and desist in the matter. 


Mr. Webster Ballinger, hearing examiner. 
~ Mr. Jomes 8. Kelaher.and Mr. James I, Rooney for the Commission. 
Flynn, Py & Druse, of Sandusky, Ohio, and Marshall, Methorn, 


Block & Belt, of Toledo, Ohio, for respondent. 
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On September 21, 1951, the Federal Trade Commission directed 
that an cupeticancn be oonaneted to determine whether The Ameri- 
can Crayon Company, its officers, directors, representatives, agents 
and employees have violated an order of the Commission issued on 
December 31, 1940, directing them, in connection with the offering 
for sale, sale and dicepbatiod of crayons, chalk, paint sets, educa- 
tional supplies and allied products, to cease and desist from engaging 
in certain discriminatory pricing practices. A hearing examiner 
of the Commission was duly designated to preside at hearings to be 
conducted for that purpose. Said hearing examiner was empowered, 
for the conduct of the hearings, with all of the functions of a hearing 
examiner as provided by the Commission’s Rules of Practice in the 
same manner as though the hearings were to be conducted pursuant 
to formal complaint, and it was directed that he, in leu of rendering 
an initial decision at the conclusion of the taking of testimony and 
reception of evidence, certify the record to the Commission, together 
with his report on the evidence. 

_ Pursuant to and in accordance with said order, hearings were held 
at which evidence was adduced and received hate said hearing exam- 
iner and such evidence was duly recorded and filed in the office of the 
Commission. The reception of evidence was terminated on May 22, 
1952, and thereafter counsel supporting contentions that the order to 
cease and desist has been violated and counsel for the respondent each 
submitted to the hearing examiner a proposed report upon the in- 
vestigation, and the hearing examiner subsoauen thy; submitted his re- 
port upon the investigation. 
‘-'The Commission, having duly considered the evidence adduced dur- 
ing the investigation herein, including all of the offers of proof and 
evidence Boh ken from the record by the hearing examiner, the re- 
port of the hearing examiner, the proposed reports submitted by both 
counsel, and the record herein, and being now fully advised in the 
premises, makes this its report upon the investigation: of the alleged 
violation of the order to cease and desist. 


Tue Orper 


The order to cease and desist issued herein on December 31, 1940, 
is as follows: 
- It is ordered that respondent, The American Gragok Company, a 
corporation, its officers, directors, representatives, agents and employ- 
ees, in connection with the offering for sale, sale and distribution of 
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crayons, chalk, paint sets, educational supplies and allied products in 
interstate commerce for use or resale, do forthwith cease and desist: 

(1) from selling such commodities of like grade and quality to com- 
peting purchasers at uniform prices and granting varying discounts 
therefrom in the manner and under the circumstances found in Para- 
graph 4 of the aforesaid findings as to the facts and conclusions; 

- (2) from continuing or resuming the discriminations in price re- 
ferred to and described in Paragraph 4 of the Commission’s findings 
as to the facts herein; 

(3) from otherwise discriminating in price between purchasers 
of crayons, chalk, paint sets, educational supplies and allied products 
of like grade and quality, in a manner and degree substantially simi- 
lar to the manner and degree of the discriminations referred to in 
Paragraph 4 of the Bc ee findings as to the facts herein, and 
in any other manner resulting in price discriminations substantially 
equal in amount to such discriminations, except as permitted by Sec- 
tion 2 of the Clayton Act as amended; 

(4) from granting or allowing aie NS to any customer of 
the respondent of an amount equal to ten per cent of the respondent’s 
net billing prices of the products sold by such customer, for services 
or facilities furnished by or through such customer in connection with 
the handling, sale or offering for sale of respondent’s products, unless 
such payments are made available on proportionally equal terms to 
all buyers from the respondent who are competitors of such customers; 

(5) from granting or allowing compensation of an amount equal 
to five per cent of the respondent’s net billing prices of products sold 
by such customer, for services or facilities furnished by or through 
such customer in connection with the handling, sale or offering for 
sale of respondent’s products, unless such payments are made available 
on proportionally equal terms to all buyers from the respondent who 
are competitors of such customer. 

It is further ordered, That the respondent, The American Crayon 
Company, a corporation, its officers, directors, representatives, agents 
and employees, in connection with the sale and distribution of crayons, 
chalk, paint sets, educational supplies and allied products, do forth- 
with cease and desist from granting or allowing to any customer of 
the respondent any compensation for services or facilities furnished 
by or through such customer in connection with the handling, sale or 
offering for sale of respondent’s products, unless such payments are 
made available on proportionally equal terms to all buyers from the 
respondent who are competitors of such customer. 
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ACTS AND PRACTICES RELATING TO PARAGRAPHS 4 AND 5 AND TO THE LAST 
UNNUMBERED PROHIBITION OF THE ORDER TO CEASE AND DESIST 


ParacrarH 1. American Crayon Company, respondent herein, is 
engaged in the manufacture and nationwide distribution of crayons, 
chalk, water colors and allied products (R. 4). Its principal office and 
place of business is located in Sandusky, Ohio (Com. Ex. 2). 

Par. 2. Gordon E. James, Director of respondent’s General Sales 
Division, testified that his company sells its products both to whole- 
salers and retailers, that among its wholesale customers are approxi- 
mately 3,500 accounts classified as “Jobbers” and 94 accounts classified 
as Educational Promotional Distributors, that both of these classes 
of wholesale accounts are furnished the same price lists by respondent, 
and that the same prices, regular trade discounts and cash discounts 
are made equally availabie by respondent to all such accounts (Com. 
Ex. 2; R. 6-17). 

Par. 3. Grant A. Waddle, Director of respondent’s Sales Promotion 
and Merchandising, testified that in addition to its regular trade and 
cash discounts respondent allows a ten percent “Sales Service Dis- 
count” on certain of its school supply items which are to be resold to 
educational institutions, to those of its accounts which it classifies as 
“Wducational Promotional Distributors” (Com. Exs. 6 and 7; R. 32- 
37, 40). He stated that this sales service discount was paid to such 
accounts for performing in the school field the services as set out in its 
form letter granting such a classification (Com. Ex. 7; R. 32-33, 44+ 
46). Said form letter reads as follows: 

We are pleased to advise you that inasmuch as you comply with all 
of the requirements necessary in order to be considered as an Educa- 
tional Promotional Distributor, you are entitled to our Sales Service 
Discount of 10% from our regularly published prices and on those 
items specifically considered as representative items of our line for 
the field of sales promotion that your good firm covers. 

The items covered in this arrangement are attached. 

This Sales Service Discount is being allowed because of your will- 
ingness, desire and ability to perform the following services for us: 

1. Carrying complete stock of all demand items, including a repre- 
sentative stock of our merchandise. 

2. Employing salesmen who are engaged in the regular solicitations 
of business from large educational institutions. 

3. Issuing and distributing a catalog including therein items of our 
manufacture. 
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4, Actively demonstrating with samples and displays to the ulti- 
mate consumer groups and to educational meetings and conventions 
the merits of our merchandise. _ 

5. Regularly quoting to and servicing educational institutions for 
their requirements and complying with our requests that you quote 
on such business; also reporting on competitive conditions in your 
territory. 

6. Maintaining a stock of samples and sales literature sufficient to 
properly service all inquiries in your territory from your particular 
class of accounts. - 


as expressed in your letters and upon the recommendation of our rep- 
resentative. 

_ This arrangement shall remain in effect only so long as you substan- 
tially perform the special services listed above, and may also be termi- 
nated by either party giving the other sixty days written notice of the 
desire to terminate. (Com. Ex. 7.) 

A list of the 94 customers of respondent who have entered into this 
arrangement and who receive the described ten percent Sales Service 
Discount is set out in the record as Commission’s Exhibit 8. 

Par. 4. Mr. Waddle testified that notice of the existence of this ten 
percent sales service discount was contained in respondent’s price list 
for only two years after the issuance of the Commission’s order to 
cease and desist herein, namely 1941 and 1942 (Com. Ex. 1; R. 47-48). 
He admitted that since that time notice in writing of the existence of 
this discount has been given by respondent only by means of a form 
letter sent only to those customers requesting information and to those 
customers recommended for classification as Educational Promotional 
Distributors by respondent’s fieldmen (Com. Ex. 6; R. 35-36, 47-48). 
He further admitted that such written notice has not been sent to all 
of respondent’s school supply accounts, since 1942 (R. 36, 47-48). He 
further testified that respondent’s salesmen were instructed to give 
information to any account making an inquiry or which the salesman 
felt was qualified to receive the discount (R. 67-68, 237-238). He 
testified that the existence of this discount was generally known to the 
trade and that in his best judgment it was known to all school supply 
houses (R. 59-60, 232). 

Par. 5. Mr. Thoren, owner of the Gateway Paper & Supply Co., 
Beloit, Wisconsin, testified that his company has been engaged in 
the school supply business since August 1, 1944, that it purchases art 
supplies (i. e., crayons, water colors and allied items) from respond- 
ent; that two of its salesmen, who call only on school accounts, sell 
respondent’s and Binney & Smith art supplies in addition to paper 
and general supplies; that it competes with several of the companies 
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listed by respondent as its Educational Promotional Distributors, and 
who receive the above-described ten percent sales service discount; 
and that among such favored competitors were Favor Ruhl & Com- 
‘pany, Chicago, Illinois, and Fond du Lac School Supply Company, 
Fond du Lac, Wisconsin (R. 107-8, 118-119). He further testified 
that his company had never been offered and had never received said 
sales service discount (R. 108-9). He testified that he requested said 
discount of respondent’s representative, Mr. Merrill Ward, in 1950; 
that he offered to do what was required in order to receive said dis- 
count; that Mr. Ward thought he was entitled to it as well as some 
of the accounts that enjoyed it; and that Mr. Ward suggested he 
write to Mr. Grant Waddle, respondent’s official who had the authority 
to grant such discounts (R. 109-110). 

In a series of letters written between November 22, 1950, and March ~ 
27, 1951, Mr. Thoren informed Mr. Waddle that he had gone over 
respondent’s requirements for receiving the ten percent sales service 
‘discount with Mr. Ward and that both felt his company was entitled 
to the said discount (Resp. Ex. 2A, B, E and G). Mr. Waddle’s re- 
plies, in addition to explaining the requirements for receiving said 
discount, stated that usually such arrangements can only be made for 
firms whose major business is direct sales to educational institutions 
and that Mr. Ward would explain in more detail (Resp. Ex. 2C and 
F). Mr. Thoren was given no further explanation of why his request 
was not granted (R. 109). 

Par. 6. Mr. Thoren further testified that his company, Gateway 
Paper & Supply Co., has been in the school supply business since 
August 1, 1944 (R. 107) ; that he personally has been in that business 
for over twenty years (R. 118) ; that two of his salesmen spend their 
full time calling on school accounts (R. 118) ; and that said salesmen 
contact approximately 1,500 schools located in Wisconsin, Michigan, 
Iowa, Illinois, Missouri and Indiana (R. 113). He testified that his 
company publishes and distributes to public and parochial schools in 
its trade area its catalog of school papers, equipment and supplies 
(R. 111). This catalog lists with illustrations and descriptive mate- 
rial certain of respondent’s items for which there is the largest de- 
mand (Com. Ex. 10). Mr. Thoren further testified that his company 
vigorously tried for the business of educational institutions for which 
formal bids are required during the years 1947 through 1949. Hav- 
ing discovered that its bids on respondent’s products were not com- 
petitive, it has not submitted bids on such products since that time 
(R. 112). 

Par. 7. The record contains a copy of respondent’s letter of No- 
vember 18, 1942, to Favor Ruhl & Company, Ine., and of respondent’s 
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letter of December 16, 1948, to Fond du Lac School Supply Company, 
in the form quoted in Paragraph 3 hereof, granting them the ten 
percent sales service discount and setting out the requirements therefor 
(Com. Exs. 9 and 11). Frank J. Peters, General Manager of Favor 
Ruhl & Company, and Henry F. Wetter, President of Fond du Lac 
School Supply Company, both testified that their companies have re- 
ceived said discounts in accordance with the terms of this arrange- 
ment since the date of receipt of said letters (R. 84-85, 126-127). 
Mr. Peters testified that the Chicago branch of his company sells 
school supplies throughout the entire United States and that it has 
ten salesmen soliciting such business (R. 82,100). Mr. Wetter testi- 
fied that his company sells school supplies throughout the entire 
State of Wisconsin and that it has four salesmen engaged in soliciting 
such business (R. 125, 130). 

Par. 8. In rebuttal respondent’s Director of Sales Promotion, Mr. 
Waddle, testified that upon receipt of the letters from Mr. Thoren 
requesting the ten percent sales service discount for the Gateway Paper 
& Supply Co., he made an investigation to determine if that company 
was qualified for the said discount (R. 259-260). He further testified 
that the investigation disclosed that said company was not effectively 
promoting the sale of respondent’s products to educational institu- 
tions as it had too few salesmen for the area covered (R. 266-7) ; 
that it did not list a representative line of respondent’s products in 
its catalog (R. 268); that it did not actively display respondent’s 
items at educational meetings and conventions (R. 272) ; that it did 
not report to respondent on competitive conditions (R. 273), but that 
it did carry a representative stock of respondent’s merchandise (R. 
265-266). He, therefore, concluded that said company was not per- 
forming the services required for receiving the sales service discount 
and further concluded that a company attempting to cover 1,500 

‘schools with two salesmen in the manner attempted by said company 
could not effectively promote and sell respondent’s products (R. 273- 
974). 

In further rebuttal respondent called the president of Allied, Inc., 
and the manager of the equipment and supply division of Blackwell 
Wielandy Company, both of which companies were classified by re- 
spondent as Educational Promotional Distributors. 

Both testified that their companies specialized in selling to schools, 
described their sales promotional efforts for respondent’s products, 
and stated that they employed fifteen and eight salesmen, respectively, 
in this field, and that they covered a limited sales area (R. 184-174, 
986-302). They further testified that in their opinion it would be 
impossible for two salesmen to effectively service the schools in an area 
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as large as that covered by Gateway Paper & Supply Company (R. 
162-163, 309). adit a 
Par. 9. Based upon the above-cited evidence, the Commission is 
of the opinion that the record shows that the Gateway Paper & 
Supply Co. has shown its willingness, desire and ability to perform 
the services required by respondent of its competitors, Favor Ruhl 
Company, Inc., and Fond du Lac School Supply Company, for re- 
ceiving the ten percent sales service discount as specifically set out 
in the terms of their agreement, and that by refusing to grant the 
same discount to the Gateway Paper & Supply Co. under these cir- 
cumstances, respondent has failed to make that discount available to 
it upon proportionally equal terms. The fact that Gateway Paper 
and Supply Co. is not presently furnishing the services to respondent 
without compensation is not controlling. Nor is the fact that certain 
purchasers furnish services in excess of those required. Respondent 
has clearly set out in writing the services required of Favor Ruhl 
& Company, Inc., and Fond du Lac School Supply Company for said 
sales service discount. The Gateway Paper & Supply Co. has shown 
its willingness, desire and ability to perform those services. 
Furthermore, based upon the admission of respondent’s Director of 
Sales Promotion and Merchandising, Mr. Waddle, that respondent 
has not supplied information as to its sales service discount to all of 
its school supply account purchasers (R. 36), and his further admission 
that usually arrangements for such discount can only be made for 
firms whose major business is direct sales to educational institutions 
(Resp. Ex. 2F), the Commission concludes that respondent as a regu- 
lar practice does not make its sales service discount available on 
any basis to certain of its purchasers which to some extent resell its 
products directly to educational institutions. 


ACTS AND PRACTICES RELATING TO PARAGRAPHS 1, 2 AND 3 OF THE ORDER 
TO CEASE AND DESIST 


Par. 10. Favor Ruhl & Company, Inc., and Fond du Lac School 
Supply Company received the ten percent sales service discount on 
products purchased from respondent which they in fact resold in the 
regular trade channels (R. 85-87, 127). The evidence indicates, how- 
ever, that allowing this discount on products so resold was contrary 
to respondent’s policy that it be allowed only on products actually 
resold to educational institutions (R. 40-42, 46-47, 51-53, Resp. Ex. 
2K). Also, it is indicated that the amount of products so resold was 
not substantial (R. 85-87, 129). Respondent, upon being informed 
during this investigation of this practice, has taken action to prevent 
its reoccurrence (R. 251-254). 
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CoNncLUSION 


Respondent’s practice, as described in Paragraphs 1 through 9 here- 
inabove, of granting in connection with the interstate sale of crayons, 
chalk, paint sets and educational supplies a ten percent discount to 
its “Educational Promotional Distributors” as compensation for serv- 
ices and facilities furnished by said purchasers in connection with the 
handling for sale, sale and offering for sale of respondent’s said prod- 
ucts while not making any discount available on proportionally equal 
terms to other of its customers which are in competition in the resale 
of said products with said favored customers, constitutes a violation 
of Paragraphs 4 and 5 and of the last unnumbered prohibition of the 
order to cease and desist herein. 

These acts and practices, concluded to violate said order, have been 
engaged in by respondent for several years and were still continuing 
without any indication of being terminated during the course of this 
investigation. They constitute serious and substantial violations of 
said order of the Commission. 

The Commission further concludes that the acts and practices of 
respondent as set out hereinabove in Paragraph 10 do not constitute 
any substantial violation of its order to cease and desist herein. 

Mr. Howrey not participating. 
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TRADE PRACTICE CONFERENCE SUMMARY 


During the period covered by this volume, July 1, 1952, through 
June 30, 1953, five sets of rules, including two revisions, were approved, 
as was a new “Push Money” rule.? 


New anp Revisep Russ 


These rules, together with their citations to Title 16—Commercial 
Practices—in the 1953 Supplement of the Code of Federal Regula- 
tions, in which they are set out in full as originally promulgated 
through the Federal Register, are as follows as ee RS by the 
industry involved, to wit: 

Hearing Aid Tadngene, which had suffered from “bait” advertising, 
false and misleading guarantees, deceptive claims as to visibility of 
the product when worn, failure to disclose the use of used parts, and 
deceptive claims as to acceptance or approval by medical authorities, 
and in the case of which the twenty-three Group I rules and four 
Group II rules promulgated for the industry constituted a revision 
and extension of and supplemented those promulgated by the Commis- 
sion on Dec. 30, 1944 (16 CFR, 1963 Supp., Sec. 214.0 to See. 
214.104) ; 

Cedar Chest Manufacturing Industry, which had suffered from 
false and misleading guarantees, deceptive substitution of products, 
commercial bribery, and price discrimination, and in the case of which 


1The nature of the trade practice conference, criteria considered by the Commission in 
authorizing a conference, rule administration, and various other activities in connection 
with the Commission’s trade practice conference work during the period concerned are set 
forth in the Commission’s 1953 Annual Report in Chapter Six, and copies of the individual 
sets of trade practice rules as heretofore promulgated by the Commission for different in- 
dustries may be had on request. 

Said chapter (Industry Cooperation, pp. 87-42) describes, in connection with voluntary 
adherence to law, the trade practice conference, and also the stipulation procedure as 
carried out through separate stipulation agreements entered into with various separate 
businesses, e. g., this volume, at p. 1587. 

Referring to the trade practice conference in some of its more general aspects, the Annual 
Report there states: 

“Trade practice rules are helpful standards for complying with the laws that bear on 
them. They provide orderly abandonment of unfair or deceptive practices in an entire 
industry without giving unfair competitive advantage to any individual member or group. 
The Commission maintains continuing and cooperative liaison with industry to help it 
achieve voluntary compliance and prevention of the inception of bad practices. When 
trade practice rules are published, industry members are informed of the legal requirements 
applicable to their particular trade or business. Unwitting violations are thus substanti- 
ally reduced.” 
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the nineteen Group I rules and two Group II rules constituted a re- 
vision of those promulgated for that industry on May 12, 1933, and 
included numerous changes clarifying applicable requirements of 
laws administered by the Commission (16 CFR, 1953 Supp., Sec. 217.0 
tO SEG 21 1G) tn 

Portrait Photographic Industry, in the case of which the nineteen 
Group I rules prohibit deception of consumers by such terms as “Oil 
Painting,” “Gold Tone,” “Platinum,” “Etching,” and “Silk” in de- 
scribing portraits offered for sale, and condemn also deceptive pricing 
practices and sale of products through the use of lottery or game of 
chance (16 CFR, 1953 Supp., Sec. 215.0.to Sec. 215.19) ; 

Industrial Bag and Cover Industry, in the case of which the sixteen 
Group I rules deal, among other things, with such practices as mis- 
representation and misbranding of products, misrepresentation as 
to character of business, misrepresenting products as conforming to 
standards, substitution of products, false and misleading price quota- 
tions, defamation of competitors or false disparagement of their prod- 
ucts, and commercial bribery (16 CFR, 1953 Supp., Sec. 213.0 to See. 
213.103) ; and 

Millinery Industry, in the case of which the eight Group I rules 
deal, among other things, with such practices as “deception as to 
origin of wool felt and fur felt hats and hat bodies (with labeling 
requirements specified) ,” “deceptive concealment of fact that hat 
bodies, hats, or components thereof are not new,” “use of fictitious 
price,” and “false invoicing” (16 CFR, 1953 Supp., Sec. 216.0 to Sec. 
216.103). 


New Sranparp “Pusu Monry” Rue ror IncLuUsiIon in TRADE 
PractricrE RuLEs 


As set forth in a Commission release dated June 28, 1953— 

The Federal Trade Commission approved and adopted a standard 
‘“‘oush money” rule which will be included in future trade practice rules 
where the need of any rule of this character is felt. This standard 
rule was adopted for purposes of clarification and consistency and 
should provide a clear guide to business concerns using this sales de- 
vice. The former push money rules which have been incorporated in 
trade practice rules in the past will be superseded by the new standard 
rule in the event revisions of such rules are undertaken. As a prac- 
tical matter, the provisions of the standard rule will be used in con- 
nection with the administration of all such rules. The principal dif- 
ference between the new rule and the old rules is that the element of 
putative deception of the customer has been eliminated. However, 
the standard rule makes clear that push money payments can only 
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be made with the knowledge and consent of the sales person’s em- 
ployer, usually the retail store. The form of the standard rule is as 
follows: 

“Rule—Push Money. 

It is an unfair trade practice for any industry member to pay or 
contract to pay anything of value to a sales person employed by a 
customer of the industry member, as compensation for, or as an in- 
ducement to obtain, special or greater effort or service on the part of 
the sales person in promoting the resale of products supplied by the 
industry member to the customer— 

(1) When the agreement or understanding under which the pay- 
ment or payments are made or are to be made is without the knowl- 
edge and consent of the sales person’s employer; or 

(2) When the terms and conditions of the agreement or understand- 
ing are such that any benefit to the sales person or customer is de- - 
pendent on lottery or chance; or 

(3) When any provision of the agreement or understanding requires 
or contemplates practices or a course of conduct unduly and inten- 
tionally hampering sales of products of competitors of an industry 
member; or 

(4) When, because of the terms and conditions of the understanding 
or agreement, including its duration, or the attendant circumstances, 
the effect may be to substantially lessen competition or tend to create 
a monopoly; or 

(5) When similar payments are not accorded to salespersons of 
competing customers on proportionally equal terms in compliance with 
Sec. 2 (d) and (e) of the Clayton Act. 

(Norr.—Payments made by an industry member to a salesperson 
of a customer under any agreement or understanding that all or any 
part of such payments is to be transferred by the salesperson to the 
customer, or is to result in a corresponding decrease in the salesper- 
son’s salary, are not to be considered within the purview of this Rule 
—, but are to be considered as subject to the requirements and provi- 
sions of Sec. 2 (a) of the Clayton Act. 
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(Sceptiurnishin&sMmeans, CtCs) 2- na aeen awa nee een eee 1568 
Advertising copy or mats, supplying misleading. (See Furnishing means, 

(WO) a a a Se a Pe ee er ee 630 


1 Covering practices and matters involved in Commission orders. For index for commod- 
ities, see Table of Commodities. Reference to matters involved in vacating or dismissing 
orders are indicated by italics. 
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Source or origin— 

PL ACC we rhe ease ee iiss Ae eS ea ee 354 

Attorney examiner: Testimony re price-fixing insufficient a sustain find- 

sn Ot eee ee ee one ee eee ee san ee eee 1568 
Auction outlets, boycotting, to control marketing practices. (See Coercing, 

ete.; Combining, etce.; Cutting off competitors, ete.) __--__--_-----__~-- 160 © 
Auxiliary or improving properties of product, misrepresenting as to. See 

Advertising, etc.; Assuming, etc.; Misbranding, etc.; Using mislead- 

ing, ete. 
Awards, gold seal, misrepresenting as to. (See Advertising, etc.) ___---__ 1450 
Bankruptcy of corporate respondent: as involved in dismissal of com- 

(OU U OE ea ee ee re aes 1576 
Bankruptcy proceedings: considerations pertaining to respondent’s and 

issuance of desist order____--- jee wal ee ee Fo a Be EY Lett 545, 
Basic price lists based on cost study averages— 

ANSEnOtAInVOlyinesunlawlul CONCCL(— a se eeee 1571 


Basing-point and zone-pricing-system conspiracies compared_---------_- 791 
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Page 
Basing-point system: employing as price-fixing instrumentality. (See 
Combining; ete); Selling and quoting, ete;) 2-==={==2_ ===... 1041 
Basing-point, using, in arriving at delivered charges. (See Combining, 
ete!: “Selling Metes))| sea e = eer se ee ees ee ee re eee 1427 
Battery industry, storage: effect of zone delivered price, and quantity 
GiSCOUNTS \ON Se See Es aes ee ee a ee ee eee 791 
Beautifying, cosmetic, or toilet qualities of product, misrepresenting as to. 
(See Advertising, etc.) 
“Beauty counselors,” discriminating through. (See Discriminating, etc.) 
(footnote) e232 244e4 se auceee Se ese. J See eee es Soe 1564 
Better Business Bureau, misrepresenting as to indorsement by. (See 
Claiming, ete.; Misrepresenting directly, etc.) _--_--_--_-__-.---_-------- 1138- 
Blind workers: misrepresenting commercial business as eleemosynary or 
charitable enterprise for benefit of. (See Assuming, etc.; Misrepresent- 
ing business, etc.; Misrepresenting, directly, etc.) _---__--_-_-------------~- 1584 
Bonding business, misrepresenting, deceptive collection scheme as. (See 
Assuming, etc.; Misrepresenting business status, etc.) _---_--_---------_ 1552 
Bonuses or “push money,” paying to salesmen of customer dealers. (See 
Subsidizine- salesmen)" (footnotes) 22a 22 = ae eee ees 1562, 1564 
Book, abridgment: considerations involved in nondeceptive publication and 
offer! fos. 022). oes Lee en ee eee 220, 760 
Book title, using misleading. (See Using misleading, etc.) _-______-___- 220, T60 
Boycott, use of to control marketing practices. (See Coercing, ete.; Com- 
bining, etc. ; Cutting off competitors; ete;) 222 2 eee 160: 


Brand or product name, using misleading. See Using misleading, ete. 
Brands or labels, using misleading. See Misbranding, etc. 
British Isles: public preference for fabrics imported from_-_-_-_-----__ 1269: 
Brokerage payments and acceptances, making or accepting, in violation 

of See. 2 (c) of Clayton Act. See Discriminating, etc. 
Bureau of Standards: 


Expert: testimony: -and-tests- weighedss==-2-25-5-5-220 50 se 652: 
Misrepresenting product as conforming to specifications or standards 
Ofae(See=-Advertising, ete:):2=-sS-s- SES a. eee 497 
Tests underlying evidence weighed against________________________ 1394 
Business and markets, enforcing allocation of. (See Coereing, ete. ; Com- 
bining, ete.; Cutting off, etc.; Restraining and monopolizing trade.)____ 1577 
Business, discontinuance of, as basis for dismissing complaint____-_______ 1553 
Business opportunities, misrepresenting as to. (See Advertising, etc.; 
' iO fferingetedc22sucke2 ict all oa 0d: Tea? | oi Seiden): 1022: 
Business receipts and financial backing: As involved in dismissal of com- 
plaint*where- trivial eee ee BS oe ee ed eee 1558 


Business status, advantages, or connections, misrepresenting as to. See 
Advertising, etc.; Assuming, etc.; Misrepresenting business, etc.; Mis- 
representing directly, ete. 

Buyers: unlawful payment to or receipt by, of brokerage payments. See 
Discriminating, ete. 

Camel’s hair: Public understanding of-—-== = 255 VAST S17 

Canvas cover industry, trade practice conference rules for: observance of 
as basis for*dismissal: ofseomplaint===-+2 ee eee 1552 
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Page 
Cartage, local, as not justifying SEES differentials. (See Discriminat- 

ATA CL CS) ee See eee Or ee eee ee See Terri eh ee Yala 2 neta bt 791 
Cautionary labels, notices and enclosures, PGRAS B20 OSS arey Pe, Se ingest 229 
Cease and desist orders: 

As required by public interest notwithstanding conformance to trade 

Dpractice-conterence-rTulesme =. sae mee Se Eee Bo Bs eee it 1278 
Factors involved in propriety of and inclusion of respondents iu 

(OTM Mi Pe ees SS Se as ha ye eg nek Da heer tO 1578 
Inclusion of corporations, if steps looking to dissolution, rejected in 

favoroLancividualerespondents 1 asses ee eet, beats oe 781 
Inclusion of individual respondents, in addition to corporate, as indi- 

CALC Ce ee re se Bd Oe Bee ep poet 1002 
Inclusion of officers, etc., in individual capacity: Commission power__ 296 
Lack of sufficient public interest to warrant issuance. (See also Com- 

DIAMtS BOISMISSER) ee ee Pa ee Bye tk ees 1584 
Parties to, if in conspiracy cases, in some ‘instances not engaged in 

InterstatescOMmIMercCe== seve wae o es oS ake oy ees Fe eee 366 
Relief and remedies by, in general— 

As subject to modification on proper showing___________-________ 791 
Commission power to frame broad and effective_________-______ 791 
Duty of Commission to ascertain and provide effective-_________ 791 
Hguitysscope=(dissenting; opinion) ess. + =e seseo022— ie eas 791, 1041 
Substitution of sharp and healthy competition for lethargy_____- 791 
Zone-delivered price-matching systems__-__--__________------_. 791 
Scope— 

ASinot 1OOMDTOO Oe anor Sees SS fer et Rak See See 466 

As properly limiting medicinal representations to temporary and 
oauiallner Clie hetas eae ay esas ee See Seah ee e ek eee 263 

Whether too broad— 

Use of word “free” (dissenting opinion) _____---_-----_---_- 248 

Chain store or other customers’ promotional sales advertising; avedint. 

nating in allowances or payments for. (See Discriminating, etc.) _-_--_ 1578 
Chain store system, discriminating in favor of. (See Discriminating in 

STL COMCLO)) ns = nes ee ee Oe ee ee oe ee Te 37 
Chain stores: as customer-purchasers under discriminatory schedules. 

@SeesDiseriminating inuprice;fete,) vee. foe ees ee, ol ee 476 
Chamber of Commerce, misrepresenting as to indorsement by. (See Claim- 

meee: = Visrepresentine) directly, ete.) _----____- 4nd 1138 
Charges and price differentials, discriminating in price in violation of 

Sec. 2, Clayton Act, through. See Discriminating, etc. 

Charges, fixing concertedly. See Combining, etc. 
Charges of complaint not sustained, or dismissed: See also Specific 
practices. 
Abandonment: off practice: 2232 245s = se ees 220, 679, 760, 1576 
Bankruptcy and liquidation of corporate respondent, ete_____-_____- 1576 
Bonuses or “push money” to salesmen (footnotes) —--_-____--_--- 1562, 1564 
Correspondence school being divinity school______-______--___------ 1 
Delivered-price systems not clearly established as violation of Sec. 
Oe (annotathe © ay tony Att =a eee ee ees oe Se 1041 
1111 
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Charges of complaint not sustained, or dismissed—Continued Page 
Diseriminatin Ss INVPLICe, AM) ee Me Male ae aoe 1123, 1161 
Dissolution of corporate respondents#2i +20 0uS 2252s. 2 ee ee eee e781 
Evidence insufficient or lacking; in general______-_____-_-_____+_-= 1, 138, 

220, 566, 652, 679, 784, 745, 760, 990, 1111, 1125, 1161, 1230, 1269, 1323, 1351 
Guarantee: s 2. ose oe Sense eee oe ee See 1ilt 
“Hidden” demonstrators (footnotes) —~--_-_----_-_---_----_- 1562, 1563, 1564 
Insecticidal qualities... 2.22 c25sees- 222255. 5 eee oe) 1230 
Iesue not. Praised Geese oh Sal! nie De VS as aes 7S ESTE: 2 1117 
Practices. short-lived-and isolated_._-.S)23teu=95 aie el os es 1575 
Public interest lacking 24: 288 6i 2 by eee ees be se mi 1351 
PUTER A Serr 0 tix re Cae ra a ae arrears eee DILL 
Quantity, trade and other discounts: as not violation of Sec. 2 (a) 

@lay ton TACs ce Re i hE PE ea eer ee ee 1583 
Respondents notinvVolved S282. 2222222552252 =~ 4 ee es of, 
Sade tye Hiei. dade eestor he a PO EE hs Ay ee 1230 
Service on party in interest not accomplished_-_____________________ 1575 
Stipulation and agreement to cease and desist__-~-._________-_---___ 1552 
Trade custom re marking reclaimed materials__________---___-___-_-- 1312 
Trade practice conference rules; observance as basis for____________ 1551 


Charitable enterprise, misrepresenting commercial business as. (See 

Assuming, etc.; Misrepresenting business, etc.; Misrepresenting directly, 

COUCH) su SI Ue a 8 ed Sy SSE eh TY AST TA EP eel ee ee 1584 
Children, necessity of disclosure re devices dangerous to_----------___--_ 229 
Civil Service Commission connections, misrepresenting as to. (See Adver- 

tising, etc.; Assuming, etc.; Misrepresenting business, ete.; Misrepre- 

senting diPectlys ete) Re Se Ne eR a Bs ah aE ee VT ee Te 1188 
Claiming or using indorsements or testimonials falsely or misleadingly: 

As to or from— ‘ 


Army;-Navyycand- Marine Corpsacehs) ete ioe 3G age 497 
Better: Business!’ Bureau? 2S gio Aan Gteiks see te as0ie 1138 
Chamber of Commerce 2 se 25 ae Se et eee OH ie See 1138 
Competent and impartial testing organization__________________ 1450 
DOCtOrsieess «ese Sse are St os a Ee ee eee eee 1410 
Educational/authorities ea. Stee ea ee re aie ai ee ees 1567 
English royal family through using misleadingly coat of arms____ 1553 
Radio and television industry! a Se ee ee) 2 ee 1022 
Userstins generals. 222226222: 9 _ 6138, 652, 679, 990, 1894, 1520, 1562 


Clayton Act: See, re, specific alleged violations of Secs. 2, 3, and 8, Dis- 
criminating, etc. ; Dealing on exclusive and tying basis; and, Interlocking 
directorships unlawfully. 

Clayton Act cases : 

Settlement by trade practice procedures as not imposing same com- 
pulsion on Commission’s discretion to dismiss as on hearing 
examiner .(OpiNiOn)) Sees AL ae eee BRE eal ye rea 1578 

Coat of arms, using misleadingly. (See Claiming, etc.; Misbranding, ete.)_ 1553 

Code of Fair Competition for Lead Pigments Industry— 

As opportunity to revise pricing practices far beyond sanction of - 
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Coercing and intimidating : 
| Advertising mediums or contacts of competitors— 
By boycott or otherwise— 
To cut off competitors’ access to customers________-_.__-___ 487 
Competitors or potential competitors— 
By threatening to invoke or compel disciplinary action by their 


suppliers— 
To— 
Agree to division of markets and business______________ 1577 
; Limit operations to noncompetitive activity_____._______ LIBS ( 9 
Customers— 
By fictitious collection agency— 
To— 
Make demanded paymentze 22222243 222 eee 1567 
Makentpurchasess ster sa0ul Seas iain de 22 eee tae 679 


Sellers and suppliers— 
By boycott or otherwise— 


To— 
Discipline recalcitrant competitors or potential com- 
petitors——- sie thancaFoh eieenty meter Tn 8 1577 
Limit distribution to member distributors_-__._________ 1475 
Modify trade or marketing methods______________-_____ 160 


Refuse supplies to competitors or potential competitors__ 1577 
Collection agency, fictitious: enforcing payments through. (See Coercing, 


cic elntorcine deglings: ete.) ee pre 1567 
College, misrepresenting correspondence school as. (See Advertising, 
etc.; Assuming, etc.; Misrepresenting business, etc.) _.._______________ 1, 1558 
Combinations and conspiracies : See also Combining, ete. 
If in some cases parties to, not engaged in interstate commerce____ 366 
Combining or conspiring : 
To— 
Bring about and enforce resale price maintenance— 
Through— 
Exchange and trade-in allowances____--_-------------- 1033 
Hranchiseeagreements= 2.7 cess se Te 1033 
pTICeHIShStANCsCAtalOPS=225 coe e aa abst ees Sa eS 10338 
Control marketing practices— 
Through— 
IBoy.cottrandecoercionexs sea tesa Wi Tas 160 
Fix prices and hinder competition— 
Through— 
Basing-poit systems oleate sat asset ae pies eet oR 1041 
Basic price lists, as cost established__.--_-_---------_- 1571 
Common carrier transportation or freight charges______ 1041 
Hliminating— 
Guarantee against price decline___.__-__-___--______- 791 
OunanbityadiscOMNts -- us sebes a See beeen 1427 
Enhancing prices, uniformly_-.-~~.~---+---+-.-s-----_- 1568 


Exchanging price information_-------------------- 366, 1041 
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Combining or conspiring—Continued 
To—Continued 
Fix prices, etc.—Continued 
Through—Continued 


Fixing and maintaining— Page 
Deltyeredcharees+ 2. sos _ 62 ee eee ee 1427 
Premiumicharges 22 _=--22-_ = ee 1427 
Prices, discounts, terms and conditions__-___-__ 366, 1427 

Freight-equalization delivered-price system_----------- 1041 

Investigations and chéckse= us {stern es ee 1041 

Patent license agreements and arrangements____________ 1041 

Price, deadership..-— = = ee ee es See 791, 1041 

Promoting resale price maintenance______-_________ 334, 1033 

Selling concertedly on— 

Consignment basis, with suggested resale prices_____ 791 
Deliveredsprice: zone: basis=_—--s =a Bee ees 791 

Standardiscales:.-- 2. 2 == ee es See See 366 

Standardizing s<products22=2 5-222 ee ee eee 791 

Tradepassociationsactions sire! aii See 334, 366 

Uniformiquantity, difterentials=-_— eet ess = (Ou 

Zone-delivered price systema li a!2 Ueno e 791 

Monopolize importation and sale— 
Through— 
Competitive price arrangements with foreign export 
AGENCY — 2a ee ee ee 1475 
Exclusive-dealing arrangement with foreign government 
authorities..c2ulod sol lgaswwrrl i 2 oto Balen ne. 1475 
Limiting import association membership and exclusive 
agreement with foreign government authorities______ 1475 
Trade association instrumentality_______________-_____ 1475 
Monopolize purchase, sale and distribution— 
Through— 

Controlling distributive outlets or media_-____________ 334 

Cutting off competitors’ advertising contacts___________ 487 

Denying access to advertising in trade association 

Medi My soss ses PO) De Se ee eee 334 

Discriminating between members and non-members of 

trade associations22-_ 2 === =n ee ee 334 
Limiting association membership to competitively accept- 
able members =-14u J Eee SRE DORA Zee ee 334 
Trade association-action--.—---_ -— 2 = a 334, 487 
Restrain or monopolize trade— 
Through— 

Allocating and dividing markets and business__________ 1577 

Coercing and intimidating suppliers of .competitors___._ 1577 

Cutting .off ‘competitors (stippliésza = 1577 


Enforcing, coercively, allocation of markets and business. 1577 
Commercial enterprise, misrepresenting as eleemosynary. (See Assum- 
ing, etc. ; Misrepresenting business, etc. ; Misrepresenting directly, ete.)_ 1584 
Commercial practices, combining to modify. (See Combining, ete.; Cut- 
Ging OFF OCC: SS ee a ee 160 
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Page 
Commission: Reopening of proceeding by—results weighed____________- 296 
Commission powers: 
As to— 

Relietanduremediesis == 5 BINA Ese Sn od da 791 
Commission records: Official notice taken by hearing examiner__________ 525 
Common carrier freight charges; as price-fixing aid. (See Combining, 

CL C5)) eee ee Sere ee 2 ER irs segs Et + Ss Se ieee 1041 
Comparative data or merits of product, misrepresenting as to. See Adver- 
tising, ete.; Misbranding ete. 
Competition : 
As affected by small differences in cost of acquiring product in jobbing 
or-distributine -business2-— a ees 32 ea ee) ef See 1161 
As existing in case of single dealer in reclaimed product____________ 1312 
Hstablishment of, as based on selected trading areas._______________ 1161 
IM=price,-as-buts One -LOrm Of ses a OSE oe Lr ey ion fecpd ee Le 1161 
Meeting in good faith. See Good faith, meeting competition in. 
Substantial lessening of, in price discrimination case— 

As between buyers— 

ASgiestablished =< - 2" 22 See eee es ea pire Ty fists 1161 

As between sellers— 

AS) not estaplishede = suert £ sere Wee a et heat 1161 
Competitive industry: As self-disciplined and dynamic____--____________ 791 
Competitive products, misrepresenting or disparaging. See Advertising, 
ete.; Disparaging, etc. 
Competitors : 
Appropriating results of ingenuity, labor or expense of. (See Appro- 
priating) ete) Sie 2 ae Pe IO Baer yn SU Eeyore 440 
‘Cutting off access of, to customers or market. (See Cutting off, etc.)_ 440 
Goods or products of— 

Altering or obscuring trade-marks and trade names of___-----__ 440 

Arranging display, in retail outlets, as own_-__~_----------__-_ 440 

Misrepresenting as to. See Advertising, ete.; Disparaging, etc. 

Passing off own product as that of. (See Furnishing means, 

CLG?) 2 Sie ee EO eB Onto dre Bp: 1560 

Removing from retail outlets. (See Cutting off, etc.; Interfer- 

Ine eth SaeL eh 22k SUE Oat BU PS MAE eto tees Bie 440 

SimiHatineoaCSeexvsiMmiUblating (Cl?) 226 eso ee et 1173 
Competitors, small: inducing price uniformity on part of, as part of 

monopolistic program. (See Acquiring restrictive, etc.) ----.-__-__--- 791 
Complaint ; adequacy of, re implications of challenged representations and 
non-user of-specifie word =.s2=—=---=522s---2sseese5s22--2s25-5225525 525 
Complaints: Charges of dismissed in part. See Charges of complaint, ete. 
Complaints dismissed by reason of: 
Abandonment of practice under circumstances____~_ 1508, 1556, 1558, 1559, 
1560, 1566, 1568, 1578 
Adequate corrective ddisclosuress! [Ue sabel Bo oie van 1569 
Business no longer conducted by respondent__-----------------_-__- 1566 
Corrective action taken or accomplished__--__--~_--------i-__-_ 1566, 1583 
Countiva cating fond erie 19s 21) ie siadys Desh eee eis SSE 1567 
Dealer’s reliance upon representations of suppliers, against which 
Conmuncssionmactlon taken. —-_ Tas 225 Se a 1555 
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Complaints dismissed by reason of—Continued Page 
Death of respondent_--_---_---_---------------------=-=--==+ === 1557 
Dissolutiongof corporationees ase) oa ae ee 1557 
Bvidence insufficient or lacking_---_------~ 1554, 1555, 1556, 1568, 1571, 1577 
Long: delay, .cfqtia ny. 6 gat ae a eae 1558, 1560, 1561, 1562, 1567 
New corporation chartered-~_-~2~2++—-------=-4--<+==-=+—~=---—--- 1566 
Objectives of desist order cooperatively accomplished_____-__------ 1578 
Post'Office’ Department! actionse2 2 223 S28 ee — «1558 
Private—controVersy=2- 2-2 - «= ee ee 1560 
Public interest) not establish cq a= ea ee ees 1584 
Question not presented by complaint=__.---_._-_------------------- 1569 
Respondents no longer dealing in product________--__-_____-----_-- 1555 
Stipulation and agreement to cease and desist_______-_--- 1551, 1552, 1575 
Trade Practice Conference Rules— 
Discontinuance of practices preceding effective date of -__-_------ 1578 
Interpretation of statute incorporated in__ 1562, 1563, 1564, 1565, 1578 
Observance after promulgation. v.22 2.2—-: .- sas 5 2 ese 1561 
Respondent’s action in subscribing to and abiding by------------ 1578 
Composition of product: 
Deceptive failure to reveal. See Neglecting, etc. 
Misbranding in violation of Wool Products Labeling Act. See Mis- 
branding, ete.; Neglecting, ete. 

Misrepresenting generally. See Advertising, ete.; Misbranding, etc. 

Concealed subsidiary, misrepresenting through. (See Advertising, ete. ; 

Assuming, etc., Misrepresenting business, etc.; Misrepresenting directly, 
Cb.) amie hk aaa) hes eee ey ie eel ol seh eer ee Bey ses bBo nee once 734, 745, 1567 

Concealing or obliterating law-required or informative markings: 

Through— 
Manufacturers: name on.products=._—.__ he eee ee 1012 
Processing foreign parts without affirmative disclosure______ 181, 198, 


1257, 1297, 1344, 1851, 1450 
Conditions and terms, misrepresenting as to. See Advertising, ete.; 
Misrepresenting directly, etc.; Offering, ete. 
Connections and arrangements with others, misrepresenting as to. See 
Advertising, etc.; Assuming, etc.; Misrepresenting business, ete. 
Conscious price parallelism ; Powers of Commission re. (dissenting 


Opinion) = — <a ee Ree ete pee ee Wi aes he 791, 1041 
Consent stipulation and agreement: 
As basis for dismissal. oficomplaint.- 22245 22 ee eee 1552 
Consignment basis, selling concertedly on, to fix prices. (See Combining, 
GLC) es Soe ee ree ee me 791 
Conspiracy : 
Basing-point and zone-pricing systems compared____-___________ T91 
DPstablishment of unlawful, absent evidence of categorical agreement. 
(Opin OMS) Way = aL ek ee eee se 791 
Participation by some, in various, but not all, acts pursuant to, as not 
ground for dismissalkio... 3548 .seecenqe se eee eet eee, Seema 1041 


Patent license agreements and arrangements—as tied to and properly 
included within broader, and not moot by reason of prior termina- 
tion 
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oe Page 
Content of product: 
Deceptively failing to reveal. (See Neglecting, ete.) _--__._-______ 220, 760 
Misrepresenting as to. (See Advertising, etc.) .__________-_ 769 
Control, monopolistic: acquiring. (See Acquiring restrictive, ete.)_______ 791 
Cooperative. buying organizations, discriminating in favor of. (See Dis- 

LUMINES CL Cu eter keene Ee LS ERE Ey (pee. ip eee e 1161 
Cooperative corrective action : as involved in dismissal of complaint. (See 

Complaints dismissed ete; es sate ete ee Se ee Ee 1578 
Cooperative customer advertising agreements: discriminating in allow- 

ances. or payment for. (See Discriminating, ete.) __-_-____________.__ 1578 
‘Corporate or trade name, using misleading. See Assuming, ete. 

‘Corporate respondents: Charges of complaint dismissed as to, by reason of 

dissolution. (See Charges of complaint, ete.)__.__.__________________ 781 
Correspondence school, misrepresenting as: 

Accredited: (See Advertising, etc.; Misrepresenting business, ete.) _ ft 
College or university. (See Advertising, etc.; Assuming or using, etc. ; 
Misrepresenting business, otc.) 2=2as Usa eee ie Sk 1, 155 58 
Cosmetic, toilet, or beautifying qualities of product, misrepresenting as to. 
See Advertising, ete. 
Cost differences: Importance of small, in acquisition of product, in jobbing 

Orrdistributing DUSineEssl =. 1 oP she ihe 3 ee Bi Ony 4 1161 
Cost justification: As defense to price discrimination charge under Sec. 

2 (ave Clayton Act il ero 1s See SoS ee Beet ee eee 138, 923 
Cost. studies and basic price lists: As not involving unlawful concert_____ one 
Counter and window displays, discriminating in allowances or payments 

fore OScen Discriminating * elei) eas oe = ee ue 1578 
Counterfeit products or parts: Selling as genuine. (See Appropriating 

trade-mark; ete eburnishingetes;*Passing ofr) 220 222s) 2S Sees ee 1198 
Coverage for extras, misrepresenting as to. (See Misrepresenting di- 

rectly, etc.* Misrepresenting prices). 2234 2238 2 es 1567 
Credit company, enforcing payments wrongfully through pseudo. (See 

PMLOrc Mond eain seneves ies oe eee ee ee ee es Hee Se 734, 745 
Cumulative quantity discounts, discr dainaeine in price through. (See 


IDISGEIMIINATINSalnepricemetes) 2.25 tele Ber ee eee Less 87, 99, 108 
Cure, remedy or treatment. See Remedy, cure or treatment. : 
Custom, retail: Re disclosure to inquiring consumers, of manufacturer of 
PLoductmotnerwiase unidentifieds Brest ee see ee ese ee eee 354 
Customer allowances or payments for services or facilities, discriminating 
in. See Discriminating, etc. 
Customers: 


Coercineste=purchase.- (See Coercing,.-ete:) 22 -ese= Se ae ase 679 

Cutting off or limiting competitors’ access to. (See Cutting off, etc.)-__ 334 

Discriminating through services to or allowances therefor. (See 
IDiserimmaring in pricepetC jose oe eee ee ee eee 440 


Customer connection: Falsely implying prior. (See Misrepresenting busi- 
ness,. ete.; Misrepresenting directly, etc.; Offering, ete.; Securing 
SOLO CHSMCLCS) eet eater” ceipnege stew reek an Os ee ee ee ee 1012, 1173 
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Page 
“Cut-throat” competition : So-called, as often plain price competition___-- 49h 
Cutting off competitors’ access to customers or market: 
Through— 
GCoercing advertising mediums___---_------~-------~----------- 487 
Denying full access to advertising space---------~-----_-------- 334 
Interfering with distributive outlets________-------_-------—- 334, 440 
Removing competitive products from retail outlets___----------- 440 
Cutting off competitors’ supplies or service: 
Through— 
Advertising medinins! = eS 487 
Aue@tion: OWtlete testes See ee ee ee ee ae eee 160 
Exclusive-dealing arrangements with foreign sources_______---_-- 1475 
Dealer being manufacturer, misrepresenting as to. See Advertising, etc. ; 
Assuming, etc. ; Misrepresenting business, ete.; Misrepresenting directly, 
ete. 
“Dealer Patronage Dividend Contract”, discriminating in price through. 
(Sce Discriminating in pricewete:) a. == === ee eee 87 
“Dealer Profit Selling Plan”, discriminating in price through. (See Dis- 
eriminating ainiprices ete, => 222.2 ee ee eee 99 
Dealing on exclusive and tying basis: 
In violation of Sec. 3, Clayton Act— 
Through— 
Agreement that purchaser lesSee not deal in goods of com- 
DebIIOS Bi eke ht oe wee et St ee eee 1128, 1182 
Selling on condition that— 
Purchaser shall not deal in. any product of competi-. 
LOPS See eee ae Se Wea 1554, 1555 
Wholesale customers shall not sell respondent’s products 
tovotherithan retail drugistoresa=se= 55455 eens 1554, 1555 
In violation of Sec. 5, Federal Trade Commission Act— 
Through— 


Representing that users of devices leased or sold on condition 

that lessee or purchaser shall not use same with product of 
competitors are obligated to buy product exclusively from 
lesson ors Seller. J. 5. Ses Soa it a et ee ee 1123 

Dealings or payments, enforcing wrongfully. See Enforcing, ete. 

Deception and misrepresentation, furnishing means, of. See Furnishing, 

ete. 
Decisions, initial. See Initial decisions. 
Decline in price: eliminating concertedly guarantee against. (See Com- 


pining, ete;) sje2s see seme. =. staal ae a ~ ee eee ie Be 791 
Degrees, academic: 
Defined seer gos le ee tO eek ee 8 a ee pet a 
Misrepresenting as to. (See Advertising, etc. ; Misrepresenting busi- 
HOSS, / CbC:) .2aes Senet Sete aoe ee ee re 1558 
Offering falsely or misleadingly. (See Offering unfair, etc.)_________ 1 


Delay: Excessive, as ground for court order vacating without prejudice, 
and dismissal of complaint. (See Complaints dismissed) -----_--_____ 1567 


INDEX 1841 


DEcISIONS AND ORDERS 


Page 
Delaying or withholding corrections, adjustments or action owed: 
‘Through— 
Raline co torwarLd DaideSMDSCriptions owe a eee 214 
Substituting other product for that ordered_-__________________ 214 
Delivered price systems: 
Basi sepomimangez one COMmpared= — es 224 = eee, 791 


Discriminating in price through zone. (See Discriminating, ete.).-.. 791 
Employing, as price-fixing instrumentality. (See Combining, etc.; 
Sellinesgandgquowne, ete )a a eee eu ie SS 791, 1041 
Zone: as rigged price-matching scheme (opinions ee ee 791 
Demand or business opportunities, misrepresenting as to. See Advertis- 
ing, ete.; Offering, etc. 
Demonstrator service, discriminating in furnishing of. (See Discriminat- 


es Qe eae ee ee ee ee a 1562, 1568, 1564, 1565 
Demonstrators, placing deceptively among customer dealers’ store per- 

sonnel. (See Furnishing means, ete.) --_-__------_--_--____. 1562, 1568, 1564 
Deodorant qualities of produet, misrepresenting as to. (See Advertising, 

CRS) ae ee a Pe? re eg es Be ee 2 ee 1424 
Diabetes and diabetic conditions : Considerations involved in offer and sale 

Phe LeSediaremied yirtO baer eet ete ey Eee ent 296 
Miathermy devices danger in se Ol =. 22 aeeen ss sates Shook 2 es 535 
Diethylene glycol and glycerine tests: Difficulties inherent in comparative, 

T CAGIPOVEuECUSMOKC QUALICO Se eee PR ee 703 


Differentials, price: discriminating in price through, in violation of Sec. 2, 
Clayton Act. See Discriminating, etc. 
Diplomas, misrepresenting as to. (See Advertising, etc.; Misrepresenting 
DUST CSS a Ol Cece eo ge ee ee eee es ee eee 1558 
Directorships, interlocking unlawfully. See Interlocking, etc. 
Disclosure: 


MGequacy Onrequired, considered: - _..7 55. we Se ee EN on eee ae 229 
Adequate corrective, as ground for dismissal of complaint. See Com- 
DUMMIES. OISTIN Se Ciees eae Serle Nase Taree ee eee Se 8 1569 


Deceptive failure to make material. See Neglecting, etc. 
Factors considered in public interest and respondent’s as to specific 


TCQUIETOMLCI Ge OL oe re eee ne eo pe eee ee Sah en hae Ne 220, 760 
Disclosure of reclaimed materials: 
At bottom of tag of instructions, as not sufficient notice_________-_. 1312 
Duty of reprocessors to make, despite wide knowledge in trade___-___ 1312 
Discontinuance of practice. See also Abandonment of practice. 
Immaterial and no defense in false advertising proceeding________ 1230 


Discounts: 
Fixing concertedly. See Combining, etc. 
Quantity, discriminating in price through cumulative. (See Discrim- 


Bieta Oy) ero ce ee ek Ree Se ne Be ce oh a SY 1463 
Quantity, trade and regional: as justified by container costs, or with- 

out substantial competitive effect. (See Discriminating, ete.) --____ 791 
Discovery : 

Misrepresenting product as new. (See Advertising, etc.) ________-- 263 


Whether medicinal preparation properly characterized as________-- 263 
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Page 
Discriminating in price, ete. : 
In violation of Sec. 2, Clayton Act— 
Through— 
Allowances or payments for services and facilities 2 (d)— 
Advertising and displayo.—-=—----=—— eee 1388, 440, 1578 
Cooperative customer newspaper advertising agree- 
MOEntS CORE, Were 1 _ Girne Deere parte Peres Perl oe eee 1578 
”Local Feature Service Agreement”_-__-___--____-____ 138 
“Push MOR CY veaacenc omeweces See toes ee eee eee 1578 
Brokerage payments and acceptances, 2 (c)— 
Buyers’ corporate or other agents_____-________---_----- 1495 
Direct Duyers=-. == ee ee ee 205 
Charges and price differentials generally, 2 (a) ------------- 983 
GAIN STOLE SY SUCM pee ree _. 37, 476 
Cooperative buying organizations_____-_______-___--____ 1161 
Cumulative quantity discounts_____-~ 87, 99, 108, 138,.476, 1463 
“Dealer Patronage Dividend Contract’?__________-_-____ 87 
“Dealer. Proit. Selling Plans -a2sstesunaassase ose 99 
Delivered-price systems___-_____-__--__-__-_-~ 791, 791, 1583 
Functional, “jobber” or distributive classification______ 923 
Mail-order -house@s2222-22.20 38% See Se ere 476 
Quantity*didterential set. s sas ee ee ee 791, 791 
Quantity. discoun tic ==-ee0cse eae eee 87, 99, 108, 188, 791 
Quantity, trade and regional discounts________________ 1583 
As justified by container costs, or without substan- 
tial} competitive: effect. 23 22 tees eee 791 
“Tuxedo volume rebate schedule” .....---_.-.._______. 108- 
Furnishing or contributing to services or facilities of 
customer, 2 (e)— 
Demonstrator service (footnotes) ---_-___ 1562, 1563, 1564, 1565 
Displayecabinetafixturesla. Lit Mets Se See er eee ee ree 440 
“Give-away promotions”, “20% promotions” and “beauty 
counselors’ 4(footnote) Ste eet Besse 23e See eee 1564 
SReturnstoricredit’: Service tsa ee Fe See setae 440 
Whether justified under statute— 
COStsysssee52 255 5=- e522 kt Le ee ee 923 
Good faith meeting of competition--_2~--._-_-2-_--_- ie 923, 1161 
Discriminatory prices: 
See also, Discriminating in price, ete. 
Defense against alleged unlawful— 
As made to meet competition not sustained__-____-_________< 923, 1161. 
Injury under, establishment of— 
Financial losses: showing of actual as unnecessary_____________ 1161 
If discriminatory discount not used to reduce suggested resale 
pricesiis2 28S Ss Se Ee a Os a Ae ee ee 1161 
Presumption from, as between competing bidders_______________ 1161 


Intent of Congress to protect merchant from injury by, on any goods__ 1161 
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Be RN Page 
Dismissal of cases or charges: See also Charges of complaint; Complaints : 
dismissed. : : 
Clayton Act cases—policy re settlement by trade practice procedures 
as not imposing same compulsion on Commission as on hearing 
EXAMINE ODIMLON ee cee a OS Sree Nite Beate Teck er eel 1578 
Disparaging or misrepresenting competitors or their products: 
Products— 
_ As to— 
HOTLIST QIN CO yee ae eee eR ee ee ay ee rate eed Say ahd SD 1230 
Qualisiestor properties. 428k ose et 1576 
ANTE Hi hee Sy ee es Pe eet) eee ne ee er ee 1575 
Sadie tay gery et eae re pert ee Kk te bt nee FORO 
“Dispatch Forwarding System”, misrepresenting collection agency as. 
GSCCEASSUR MINIS uO LCs) ea ere Eres | sews Pa BR OE re ot Toes Ss oe 509 
Display cards and advertising circulars, supplying false and misleading. 
(Scemmurnishins.. ete, ) 2. eee aac Set lee OE 1568 
Display facilities and services; discriminating through. See Discrimi- 
nating, ete. 
Dissenting opinions. See Opinions. 
Dissolution: charges of complaint dismissed as to corporate respondents, 
by reason of. (See Charges of complaint, etc.) _-______-_________---.. 781 
Distributive channels or media, combining to control, to restrain and 
monopolize trade. (See Combining, etc.) -.___-_--____-___________-_-- 834 
Distributive classification: discriminating in price through. (See Dis- 
CLiMIRa LIN SB CLCS) een. Neher ee a te a 8 Se 923 
Dividing and allocating markets. (See Coercing, ete.; Combining, etc.; 
Cutting moll, meres) es tea he Soir et ee sere ea ee Sk ES 1577 
Doctors’ indorsement or approval of product, claiming falsely. (See Ad- 
Veriisimeneleu@laliming,CtC:) == saa Sieroter se 1410 
Domestic product : 
Public preference for over foreign______ 181, 198, 1002, 1269, 1297, 1328, 1450 
Public understanding of article as, if lacking foreign marking_______ 1257 
Representing imported as. See Advertising, etc.; Concealing, etc.; 
Misbranding, etc.; Neglecting, etc.; Using misleading trade, ete. 
Durability or permanence of product, misrepresenting as to. (See Ad- 
WETEISIIIC MC LO) ae etree see ate RR LPS Soe ays Sees eS a AIO 
piezemaceNature and ireatment. 2. 22 eset ease Fae eS 1520 
Educational : 
Association, misrepresenting private business as. (See Advertising, 
etc.; ASsuming, ete.; Misrepresenting business, etc.) _--_--_--------_ 1022 
Authorities, falsely claiming indorsements of. (See Claiming, ete. ; 
Misrepresentingu directly .eLC:) 22.224 ==. 2 ee nee eS eas 1567 
Qualities of product or service, misrepresenting as to. (See Ad- 
WELtISiNnos: CUG: m= ~ 2 = a ye oe ere sae as Stan eee 1022 


Eleemosynary or charitable enterprise, misrepresenting commercial busi- 
ness as. (See Assuming, etc.; Misrepresenting business, etc.; Misrepre- 
Bercin Sadireetly eles) = ae en ee Be hs 1584 
Employment activity : misrepresenting deceptive collection scheme as Gov- 
ernment. (See Assuming, etc.; Misrepresenting business, etc.) -------- 1552 
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Page 
Employment service, misrepresenting as to. (See Advertising, etc.; 
@PLEOTUIN Se CL CS ee re a a 1022 
Enforcing dealings or payments wrongfully: 
Through— 
Claiming-for unordered ‘shipments=_= 222 aes ees eee 1358 
Fictitious collection agency or credit company_____---_~- 734, 745, 1567 
English royal family, claiming indorsement or approval of falsely. (See 
Olaiming-ete.-) Misbrandin ge, etc>)\= "=== = =a ee eee 1553 
Pnelish-silver-platedeware-pretercnce:dorsa=s saan oe eee eens eee 354 
Estates service, misrepresenting deceptive collection scheme as. (See 
Assuming, ete.; Misrepresenting business, etc.) _---_---_----_---------_- 1552 
‘“Hureka’’?: As well and favorably known brand or product name____-~-__ 1450 
Evidence: See also Expert testimony ; Proof; Testimony. 
Lack of, or of sufficient, as involved in dismissal of— 
Charges of complaints. See Charges of complaint, ete. 
Complaints. See Complaints dismissed. 
Letters"or déceascdofticial asit2 Sos ass eee be eee 1041 
Medicinal preparation, as to—weighed and considered___------~~~ 296 
Survey offered in- probative and ex- culpatory value of certain, ap- 
praised re meaning of challenged advertising representations____ 263 
Examiner : 
Initial decisions of. See Initial decisions. 
Commission policy re settlement of Clayton Act cases by trade prac- 
tice procedures as not imposing same compulsion on Commission’s 
discretion to dismiss as on hearing examiner (opinion) —__________ 1578 
Not sustained as to— ; 
Cost basic price lists, as involving unlawful price-fixing________ 1571 
Sustained as to— 
Evidence re price-fixing-insufiicient__..1.2-) 22 a ee ee 1568 
Bindingsta ee tee oe ee ee ee ee ee 263 
Meaning of advertisement... ees se ee ee ee 566 
Procedural ™rulingss=— 232282 te SE ee ty ee Sees 566 
Scope of desist; orders ise th Wee Ae ee eee 268, 466 
“Tailor-made clothes” as not necessarily made to measure______-_ 1569 
Sustained! in -part’.. 5s kee ees 2 ee eee ee eee 509 
Exclusive-dealing arrangements with foreign authorities, as means of 
monopolizing import. (See Coercing, etc.; Combining, ete.; Cutting 
OPE OU CR) a S ee a ce ae te ee 1475 
Expert testimony: Bureau of Standards tests and expert testimony 
weighed “against: contra =soser te 2 een ee ee Se eee 652 
Extent and size of business, misrepresenting. See Advertising, etc.; Mis- 
representing business, ete. 
Facilities and services, discriminating in price through allowances or 
payments for, See Discriminating, ete. 
Factory-rebuilt machines: 
Public’ preferences;es20 5G Sea eee a eee ee ee 1041 
Publicsunderstanding-ofterm 222-23 = ee ee 1041 


Factory surplus, misrepresenting stock as. (See Advertising, etc.; Mis- 
representing business} :etes), aes ee Pee Sr en 1221 
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Page 


Faculty, misrepresenting as to. (See Advertising, etc.; Misrepresenting 
MUSINCSS CLC.) See Peer Ry arias al Sh Sy net reo 1558 
Failing deceptively to make material disclosure. See Neglecting, ete. 
Fair Competition, Code of, for Lead Pigments Industry: As opportunity 
to revise pricing practices far beyond sanction of N. I. R. A__________ TL 
False and misleading advertising: See also Advertising, etc. 
If product offered generally for unspecified conditions pertaining to 


aulmengoLeveluextonstwolollyie seen br in eerie i 9 296 
“Wederal Deposit System,” misrepresenting collection ageney as. (See 
EX SSUMMMG pe Ober) ects eee ee ee Oe eet ets een ial 509 
Federal Trade Commission Act: As preventive of monopoly______________ 791 
Feet: Considerations pertaining to treatment of________-_______________ 525 
Fictitious collection agency, misrepresenting through. (See Assuming, 
etch; Misrepresentine business eter) eich seks cre) sare et ee 1188 
Financial losses, actual: Proof of not necessary to establish injury to un- 
favored purchaser in price discrimination case_________-_____. eS ee 1161 
Fixing prices concertedly. See Combining, ete. ; 
Flammability of product, failing to disclose. (See Neglecting, etc.) _-___ 1278 
Foot abnormalities re orthopedic and stock shoes__________________-_____ 56, 67 


Forced or sacrifice sales, misrepresenting as to. (See Advertising, etc. ; 
Misrepresenting directly, etc.; Misrepresenting prices, etc.; Offering 


ULTODER IT'S CC ose ees eS EAD OEE 1S EL alee Beat Bley lisee a 287, 1257 
Foreign branches, misrepresenting as to. (See Advertising, ete.)_~-_____ 1561 
Foreign factory, misrepresenting as to. (See Misrepresenting business, 

Chel MiSbrAnGing-ChCs)\ a en lee SME ee ET 1553 


Foreign government, exclusive-dealing arrangements with, to monopolize 
import. (See Coercing, ete.; Combining, etc.; Cutting off competitors’, 


CCR) face eee ae Ee ARES AE eee Se ed ih le eee Lr ee tei ide tees 1475 
Foreign products or parts: 
Custom ol marking as to origin s=2.2 le fe ee eee 181, 198, 1002 
Deceptive failure to disclose. (See Neglecting, ete.) _-__--___---___- 1450 
Misrepresenting domestic as. (See Misbranding, etc.) ____--___-____ 1269 
Public preference for domestic over_.U22 2 Le ea ee 1450 
Public understanding as to origin of, absent disclosure_______-_-_-___~ 181, 


198, 1002, 1257, 1297, 1323, 1344, 1851, 1450 
Representing as domestic. (See Advertising, etc.; Concealing, etc. ; 
Misbranding, etc.; Neglecting, ete.; Using misleading trade, 
EUCA)) Sete a aS ee oe ev a tees So AS 181, 198, 1002 
Foreign source or origin of product: 
Concealing or obliterating, etc. See Concealing, ete. 
Failing to reveal. See Neglecting, etc. 
Misrepresenting as to. See Advertising, etc.; Assuming, etc.; Mis- 
branding, etc. 
Franchise agreements: as incident to price-fixing undertakings. (See 


Combining;-ete.; Maintaining resale prices) _.--.......-.--_2-L-L___-- 1033 
“Wree”’: 
Misrepresenting product falsely as. (See Advertising, etc.; Offering, 
CUE oe es ee AO ee EEE eee 1221 
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Page 
Free goods or services, misrepresenting as to. See Advertising, etc.; Mis- 
representing directly, etc.; Offering, etc. 
Freight-equalization delivered-price systems, employing, as price-fixing in- 
strumentality. (See Combining, etc.; Selling and quoting, etc.) ---_-__-__ 1041 
Freight or shipping costs: Average; as failing to justify discrimination in 
border territories, in zone-delivered price system____-_--____________ 791 
¥reight or transportation charges ; common carrier, collecting and circulat- 
ing as price-fixing aid. (See Combining, etc.) _---_--__-_______-+---_- 1041 
Freight: Rail, but not cartage, as justifying quantity differentials. (See 
Diseriminating Che. eo ee ee ee ee eres 79L 


Functional effectiveness or operation of product, misrepresenting as to. 
See Advertising, etc.; Misbranding, ete. 
Functional, “jobber” or distributive classification or treatment, dis- 
criminating in price through. (See Discriminating, etc.) ______-__--_-___ 923. 
Furnishing means and instrumentalities of misrepresentation and decep- 
tion : 


Through— 

Passing: off product) as) competitors): 2423 =e nee 1566 
Selling dealers counterfeit, parts_-_==__=*— ==" 52555 22 ae 1198 

Supplying and placing deceptively, among customer dealers’ store 
personnel, demonstrators (footnotes) ____-________ 1562, 1563, 1564 

Supplying false and misleading— 

Advertising copy for recipients> uses e222 2225-2) ee 630 

Cards and tags attached to sample swatches and finished 
materials= = 25 ee ee eee eee 1190 
Display cards and advertising circulars to trade____________ 1568 
“Lifetime guarantee’ 2= 2 ee eS ee 1557, 1561 


Gambling, using in merchandising. See Using or selling, ete. 
“Give-away” and “20%” promotions with “beauty counselors”, discriminat- 


ing through: (See. Discriminating. ete)))2=-=s= = eee 1564 
Gold): Effeet in perfumes and toilet waters2== == ss ee ee 466 
Gold plated, misrepresenting product as (See Misbranding) ______________ 1555 
Gold seal awards, misrepresenting as to. (See Advertising, etc.; Offering, 

etC.)...{-5 255 eee ee eee 1450 

' Good faith, meeting competition in: 
As justification under Sec. 2(b), Clayton Act_2___________-__ 138, 923; 1161 
Criteria and burden of proof (dissenting opinions) -_______________ 923 


Goods or products of competitors, interfering or tampering with. (See 
Appropriating results, etc.; Cutting off competitors, ete.; Interfering 
with competitors, tc. mj a Hens hh eos had Say eee eee eee 440 

Government approval of product, misrepresenting as to. See Advertis- 
ing, ete. 

Government authorities and sources, foreign: Hxclusive-dealing arrange- 
ments with, to monopolize import. (See Coercing, ete. ; Combining, ete. ; 
@utting off,. ete.) 228-7 + = ee ee a ee ee ae 1475 

Government bids: 

Patent license agreements and arrangements re, as price-fixing 
measure;, .(Sce:-Combinings ofc) acme ee eee ET 1041 
Selling and quoting on systematic price-matching bases_._.________- 1041 
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oR Page 

Government connection, misrepresenting as to. See Advertising, ete. ; : 
Assuming, etc. ; Misrepresenting business, etc. ; Misrepresenting directly, 
etc.; Offering, ete. 

Government employment agency, misrepresenting deceptive collection 
scheme and business as. (See Assuming, etc.; Misrepresenting busi- 
MICS) CUC,) ee ee a ee Fee ences BAe Th eh pee enpe tee te ayer te, 1552 

Government standards of specifications, misrepresenting as to conformance 
Lose (Sec Misrepresentine directly, etc,) mt eee ered 1567 

Government surplus: 

Misrepresenting goods as. (See Advertising, etc.)_-._.________-_____- 497 
Preference for_.________ of Bert ote eeres nee Sele ray 497 

Guarantee against price decline, eliminating concertedly. (See Combin- 

HS CLC s) =o ee oe OA, ST ata Ni BAe heer te W91L 

Guarantees: Misrepresenting as to. See Advertising, etc.; Offering, etc. 

Hand tailored, misrepresenting product as being. (See Misbranding, etc.)_ 317 

Healthful qualities of product, misrepresenting. See Medicinal, ete. 

Health or orthopedic manufacture of product, misrepresenting. (See 
Advertising, etc.; Misbranding, etc.; Using misleading, ete.) ______ 56, 67, 525 

Health shoes, medical and public understanding_-___-__________________ 56, 67 


Hearing examiner. See Hxaminer. 

Heirs, locating: misrepresenting deceptive collection scheme as. (See 
Assuming, etc.; Misrepresenting business, etc.) _-________-_-___________ 1552 

History of business, misrepresenting. See Advertising, etc.; Misrepre- 
senting business, ete. 

History of product, misrepresenting as to. See Advertising, etc. ; Misrepre- 
senting directly, ete. 

Identity of business, misrepresenting or concealing. (See Assuming, etc. ; 


Misrepnesentinenvisiness. ClC.)|= == = aerate eneers aoe nres Fe ene eee eye 1552 
Identity of concealed subsidiary, misrepresenting as to. (See Advertising, 
eretc..<. Misrepresentingebusiness, etenius feet es mye een 734, 745 
Identity of product: 

Deceptively failing to reveal. (See Neglecting, ete.) _--______--+__- 220, 760 
Misrepresenting as to. (See Misbranding, etc.; Neglecting, etc.; 

isimonmiSleaadine eles) ews eee ogo ene ee rece 1 eee ee 220, 760 
Identity of seller: Misrepresenting as to. (See Assuming, etc., Misrepre- 

senting business, etc.; Misrepresenting directly, etc.) _-______ 11738, 1257, 1567 
Importation of product, combining to control and monopolize. (See Coerc- 

ingwetces Combining, etcr-w@utting Ol, ele.) 22 esha ike ies eta se 1475 


Imported products or parts: 
Failing to reveal origin of. (See Neglecting, etc.) 
Misrepresenting domestic as. See Advertising, etc.; Misbranding, 
etc.; Using misleading, etc. 
Representing as domestic. See Advertising, etc.; Concealing, ete. ; 
Misbranding, ete.; Neglecting, etc.; Using misleading, ete. 
Individual’s special selection, misrepresenting as to. (See Misrepresent- 
ing directly, etce.; Offering, etc.) 
Indorsement, approval or testimonials, misrepresenting as to. See Adver- 
tising, etc.; Claiming, etc.; Misbranding, etc.; Misrepresenting directly, 
ete.; Offering, etc. 
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Inflammability : 
Deceptive non-disclosure as to. (See Neglecting, etc.) __-_---_----__- Ae be 
317, 697, 1278, 13386 
Ofibrushedrayon,eriteria- as’ (02s 22— =e eee eee 41; SLT, 690 
Inheritance service, misrepresenting deceptive collection scheme as. (See 
Assuming, ete.; Misrepresenting business, ete.) --__-_-__-____---__----- 1552 
Initial decisions, appeals from : 
HxraminercustainedL. 2.22220) ee Se ee ee eee 263 
Advertisements: meaning =-— 25-22 a ee eee 566 
Cease. and..desist.order as not} too broad. __22 2512 ees 466 
Cost studies and basic price lists as not involving unlawful price 
fixinortSs.. - sew ieea Sad oo see a ask hes See ee See 1571 
Hyidences:e- price-fixing insuiticient=—=2 32 =. eee ee 1568 
Procedunalenilinesae iiss ie 2h Se ee ee eee yee eee 566 
“Tailor-made clothes” as not necessarily made to measure____-_ 1569 
Sustainedifim! parte __ Sai sees Ss =e es ee eee 509 
Insecticidal qualities of product, misrepresenting as to. (See Advertising, 
ete) == oo Sit eel ieee ae eee ee 769, 1230, 1230 
Intent : Immaterial and no defense in false advertising proceeding______ 1230 
Interfering with competitors’ products: 
Through— 
Altering and interfering with trade-marks and names__--__--___ 440 
Arranging display, in retail outlets, of competitors’, as own____ 440 
Concealing or obliterating manufacturers’ name from products__ 1021 
RemovingsinomiNetal outlets: 2 Se Se eee eee ee - 440 
Interlocking directorships unlawfully : 
Through— 
Serving competing kcorpora tong = mee amen enien aurea yee 1583 


Interstate commerce : 
If parties to combination and conspiracy in some cases, not engaged in. 366 


Orthodontic profession,as dmvel vin gs 2 eee 487 
Isolated acts: as confirming alleged specific misrepresentation___._______ 670 
“Jobber”; functional or distributive classification or treatment, discrimi- 

nating in price through. (See Discriminating, etc.) -___.____________ 923 
Jobbing businesses: Importance of small profit margins in certain_______ 1161 


Jobs and employment, misrepresenting as to. See Advertising, etc.; 
Offering, ete. 


Labels or brands, using misleading. See Misbranding, etc. 
Laboratory, misrepresenting operation of. (See Advertising, etc.; Mis- 


TEPLesentines HUSINESS> (CLC) Bee seme eee Pewee eee eae Deen aee en eee eon 990, 1022 
Lead Pigments Industry, Code of Fair Competition for: As opportunity to 

revise pricing practices far beyond sanction of N. I. R. A______________ 791 
Legal effect of non-reply, misrepresenting as to. (See Advertising, ete.)-. 679) 
Leg, ulcers: natuxerand! treatments. 2 ee See 1520: 
Letters of deceased official :.asievidentialssaaus)_ sas eere nee ners 1041 
License agreements, patent. (See Patent license agreements and arrange- 

Meriter os es hh ee re see ion De eee eres ao 1041 


“Lifetime guarantee,” misrepresenting as to. (Sce Advertising, ete. ; 
Nurnishing ete; Offering unfair, etc: ) esse ee 1221, 1557, 1561 
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Page 
Limited offers, misrepresenting as to. See Offering, ete. ; 
Litigation: Public interest in ending, as involved in dismissal of complaint 
WALCD OU tes ROn UO ICO. ceMere ane TSO. ER Reh ate i Wey ty Lees Lebar ge 1560 
“Local Feature Service Agreement,” discriminating in price through al- 
lowances for. (See Discriminating, ete.) __.______ Bilet OB or 5 Ue. | 
Long-established concerns: Public preference for products manufactured 
UO Ngee ee a a en UT A Np NTE RL ok EG ver ell 1323 
Lottery devices: 
Selling in commerce. (See Aiding, etc.; Using or selling, etc.) _____ 17, 


27, 123, 190, 238, 325, 981 
Supplying in merchandising. (See Aiding, ete.; Using or selling, 


LCE) jae er ee ee ee ee 17, 27, 248, 325, 781, 981 
“Lucky draw” chance, misrepresenting as to. (See Misrepresenting di- 
RECHY MmeLen  OilerineaQULaitmClG, oot te Boe ees et TE ee) 456 
Made-to-measure clothes: As not exclusively implied by words “‘tailor- 
RL CL yea ge ee rr ee er eas 1569 
Maginot Line: Advertising successful use of product on_______-_________ 1394 
Mail order concern, retail: Misrepresenting as nationwide wholesalers. 
(See Advertising, etc.; Assuming, etc.; Misrepresenting business, etc.)_. 1555 
Mail order houses, discriminating in price through differentials to. (See 
DISCHUIMINAING, CLC.) oe ee PT ey ths Sopa eee iseiee ee 476 
Maintaining resale prices: 
Through— 
DealerelLranchise, agreements = eee Seer ee | aes 1033 
Distribution: of. price lists and catalogs—2) 2. 2-2 10338 
Ex changervandstrade-insallowances 8. — a= et ste 1033 


“Majestic”: As well and favorably known corporate and product name_ 198, 1257 
Maker of product: 
Deceptive failure to reveal. See Neglecting, ete. Misrepresenting as 
to. See Advertising, etc.; Appropriating, etc.; Assuming, ete.; Mis- 
branding, etc.; Passing off; Using misleading, ete. 
SMeanioaseeeunGerstanging: vO teria sie ues) or eee ee a ae 1312 
Manufacture or preparation of product, misrepresenting as to. See Adver- 
tising, etc.; Assuming, etc.; Misbranding, etc.; Using misleading, etc. 
Manufacturer : 
Misrepresenting dealer as. See Advertising, etc.; Misrepresenting 
business, etc.; Misrepresenting directly, etc. 


Public preference for dealing directly with _____-_-_______--__--- 123, 1323 
Manufacturer’s operations, misrepresenting as to. (See Concealing, ete. ; 
Misrepresenting business, etc.; Misrepresenting directly, etc.)--------- 1012 


Market, cutting off or limiting customers’ access to. See Cutting off, ete. 
Markets and business, enforcing allocation of. (See Coercing, ete.; Com- 


jnnmtineee Give, 9 (CMUENiNy Oy Cue. at ee ee 1577 
Marketing or trade methods and practices, controlling concertedly. (See 
Coercing, etc.; Combining, ete.; Cutting off competitors, etc.) _-_-------- 160 


Marking: See also, in general, Misbranding, etc. 
As to reclaimed materials: Allegation of trade custom not sustained_._ 1312 


Law-required or informative: Concealing or obliterating. (See Con. 
GOAN SMO LCS) ease eae er Se ee eee ieee 13 1297 
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Massage: Application and meaning of word considered_------~~-------~- 525 
Medicinal preparation; evidence re misrepresentation of— 
Financial gain or loss as not in point____-------------------------- 296 
Offer of product by drug houses and physicians__-~-------------- a2 TaaZee 
Medicinal, therapeutic, remedial, and healthful qualities or properties of 
product, misrepresenting. See Advertising, etc.; Assuming, etc.; Mis- 
branding, etc.; Using misleading, etc. 
Mineral deficiencies; Misrepresenting impliedly frequency of symptoms or 
Conditions (dle: tomess- 45 Sate ss ae ee ee ee eee 613 
Misbranding or mislabeling: 
As to— 
Business status— 

Moreigniaplait 4 t.- 20 os See eee ee ee ee 1558 
Comparative data or merits of product___________-___-_------- 67, 652 
Composition of product-__-__-__ 77, 131, 317, 652, 1190, 1269, 1557, 1561 

Wool Products Juabeling A Che ee 1s af 

908, 1118, 1132, 1156, 1251, 1269, 1806, 1336 
Edentity Lot products.» sae ee SS eee 220, 760 
Indorsement or approval— 

Hnghishenoyaliitam ilyss tase 22) sett ee eee ee ae 1553 

Manufacture, or preparation of product.—=— =e 56, 
67, 817, 525, 1555, 1557, 1561, 1569 

Goldmplated 2. tse a ee 1555 

Hand stailoring-~. > WE ae eee eee 317 

Orthopedic, or shealthe22 tc See eee ee eee 56, 67, 525 

ST ailoremMaAde? j= 2—.. <2 Seer ee eae) ae See 1569 
Old or used product being new_____.-—_----_----___ + 220, 760, 1312 
Bl C625 = a NI i I Ss et ee Rs ep 1561 
Qualities, properties, or results of product— 

Auxiliary, improving and supplementary_______-_________ 652, 990 

Functional effectiveness or operation_________ 67, 525, 545, 652, 652 

Medicinal, therapeutic, remedial and healthful_________ 56, 67, 525 

Preventive:or: protective 2. ea ee 56, 67, 525, 652 

Satetyic!ete wrth l¥ + ope wast panos «eek Sieg oe. eee 545. 
Scientific orother relevant, facts—- = = = ee ee 67 
Sizes ofp product 2.2 sls ee Se een ee eee 1551 


Source or origin of product— 


Maker or seller____ 198, 1002, 1198, 1257, 1328, 1450, 1555, 1559, 1561 
Wool Products; MabelingsAch=.=22e4 seen eee 117, 908 
1118, 1132, 1156, 1251, 13806, 1336 


Place— 


Domestic product or parts being imported__ 466, 703, 1269, 1568 
Foreign or imported product or parts being domestic__ 198, 354, 
1002, 1257, 1823, 1558, 1568 


Misrepresentation and deception, furnishing means, etc. of. See Fur- 
nishing, ete. 
Misrepresentation : 
As. established in specific case by acts even though isolated 
As implied in representations employed 
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Page 
Misrepresenting business status, advantages or connections: 
‘Ag to 
Collection agency or creditor being— 
=.“Dispateh Horwarding- System” ..220--s2 us te laeb i 509 

“hederal: Deposit System? uli loieeo_ sweet lei 509 

“Research Bureau”. locating. heirs, ete-_-_.____----___-_-____ 1553 
Commercial as charitable. enterprise______ a ee eS 1584 
Concealed interest or “alter ego”_-____--________ 734, 745, 1138, 1567 
Connections or arrangements with others— 

Agents or representativesi cls. eels ade Sel leet. 1567 

CivileService; Commissions ss. Sa ys a ee Sete reel ere 1138 

Customer connectionee esc ia ed ote 1021, 1173. 

Goevernment.connection_.____.. =. Dass hs es 509, 1138, 1566 

Radiovand- televisions industry 22s ses es es eae 1022: 
Correspondence or residence school being— 

Collegelormmiversity2e. > Las SPeoaits fs _pin ite 1, 1558 
Dealer being— 

Manitachinreraeseee 2s sae a eee = 2 aes 123, 1297, 1323, 1450, 1561 
FEN STORY POLI DUSINCSS a= = a ee es ee ee ee 1508 
Identity of business________ 734, 745, 1178, 1257, 1552, 1559, 1561, 1567 
Manuiacturer-s:.0perabionssse: 2 sae Au Pah e E 1012 

WADOPAT OT Yaseen 990 
IN AUG AT Cee any ree oreo ee Se | teetire eed oe pees: 1560, 1584 
Operations asesurv.eyssees. et 2 ae eer 214, 1560 
Organization=— 22 sc225 45 ee Se Las ie ein eter er 1284 
Personnelkon Stall s2 2202. See I 586, 630, 990, 1138, 1560, 1567 
Plant and equipment— 

Horelenesia clonyesst— 28 Ses ee == eet sine ae ee se 1558 
Private business as educational association____________________ 1022 
Ounadinications#nd abilities s: s- = Ss aes oe eee 1520 
Reputationsuccessiorrstanding ——________=__._- SS eae sees 1, 1022 

ANCHUeCINUICOCERCCS. = ek ae ees _ ee aes 1 
Retail mail order concern being nation-wide = holevaiers oo -teehE cat 1555 
Sellemoperatinalaporatonyco <5 a BE ek Se ea 1022 
Sizevandsextenvior businesssi est tian ee se ee ae 1450, 1567 
Stocksasttactoty SULpIUS: 2222 > > 222-8 i 1221 
‘Dimesin DUSINCSSi econo LS Se ee ee oe eS 1576 

Misrepresenting directly or orally by self or representatives : 
As to— 
Business status, advantages or connections— 

Collection agency or creditor being— 

“Dispatch Morwardings. System’ 22. 2- Las senses 509 
KMederala Deposit System. esses. Sse See se ao he 509 

Commercialcas:charitablementerprisel a= =n=. 5-2 ase 1584 

Concemedainteresheormealtenyecoye = ales _ he eee 1567 

Connections or arrangements with others— 

AS eNCSeOParevresentatives -e== oo ta eee ee es 8 1567 
(CUStOMEeT COONECCHIONS as arenes Bae een eT TIO 1.73 
Govyernmentsast es 3S) See ea een eee Sas 509, 1138 


Heglemiheme Man ulachUrers tas a4 ae as Se Pe 128, 1297 
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Misrepresenting directly or orally by self or representatives—Continued 
As to—Continued 
Business status, advantages or connections—Continued 
Identity. of business. _*se22 23 == 8a 1173, 1567 
Manuiaeturer;s ODena 1018 a= =e eee ees 1012 
Size and extent-280 .ss_ satan See ee 1567 
Pree s0008_ 2-2 eee ee oe ee 1284, 1358, 1567 
Government standards or specifications__.___________.___________ 1567 
History. of product onvoileri nga se == ee ee ee ee 287 
Individual’ssspeciall ‘selection. —- =s2s sae eee ee ee ee 1358 
Indorsements or approval— 
Better. Business: Bureail...2 5-23 ees ee ee 1138 
Chamber ofiCommerces = = * eee eee ee 11388 
Educational “authorities =a. .— === eee a eee 1567 
Jobs*and employments 5e_ Dive Bae se ese ee 1188 
Operationssas SUEVeYS=_—2 =>.) eee ee ee See ee 214 
Opportunities in’ product or service. = ee ee 1138, 1284 
Onganizatiom It. ee 1284 
Prices— 
Coverage for extras. 22>. S20 Ss eee Be eee 1358, 1567 
Exaggerated as regular and customary_________.__--_-______ 287 
Morced orsacrince sales-— = == ay ee ee 287 
Usual as. reduced, special ete-___-__-=___=______ 287, 456, 1559, 1567 
Repossessed, products-— 2 eee ee eee eee 287 
Sample, offeriororder conformance — = eee es 456, 1567 
Scientific or other relevant facts____________ 287, 1012, 1138, 1284, 1567 
Special or limited offers. 2-- =) =. = ee ere See 287, 1012, 1358 
sUlLckyy Craw: Chance. 2 ===. saa SBeereemeee eae ee 456 
Success, usevor_ standing ofsproduet= = = a ee 1567 
Terms: andicongitions2—-- = ee eee 287, 1178, 1284, 1358 
Misrepresenting prices: 
As to— 
Cost. coveragevonlyil sus Salat peu Satie Sewer Beg ee L575 
Coverage.or extras... = ee ee ees 1358, 1567 
Exaggerated, fictitious being regular and customary____________ 248, 
287, 497, 745, 1257, 1450, 1559, 1561 
Rorced-or sacrifice Salés=— = eee ee Boe 287, 1257 
Retail being wholesale={254 2. Ses: S20 tie, we Sees eae 1221, 1559 
Special. discount =- 6s eee ree Se ee eee 1012 


Usual being special, reduced, ete____ 287, 456, 1221, 1257, 1555, 1560, 1567 
Money-back guarantee or refund, misrepresenting as to. (See Advertising, 


ete. + Offering etc. )a..2e ee, een a ee ee 1575 
Monopolistie acquisitions and arrangements: power and duty of Commis- 
Sion-to-cope-with (opinion) Ss SS ee ee eee eee FL 
Monopolistic control, acquiring restrictive and exclusive. (See Acquiring 
restrictive, ét¢,))-.--2S2S8E2 ee ee ee ee 791 
Monopolize, concerted action to. See Combining, ete. 
Monopoly : Prevention of, as primary object of F. T..C. Act___-____________ 791 


Moot: patent license agreements and arrangements as not, by reason of 
prior termination, but as tied to broader conspiracy--------_--_--___-_ 1041 
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Page 
Morton Salt case: Discontinuance of practice following Supreme Court 
decision as not justifying complaint’s dismissal in view of continuance 
of other practice equally; unlawfulsunders.= = ne et ee 138 
Mothproofing qualities of product, misrepresenting as to. (See Advertis- 
ing, ete.) 
Names: See also Corporate or trade names, Trade or product names, 
Public preference for products with well-known____-____-_________ 131,.1257 
National Bureau of Standards. See Bureau of Standards. 
“National Credit Service Co.’’, misrepresenting bona fide nature and con- 
nections of. (See Advertising, etc., Misrep.osenting business, ete.)__ 734, 745 
National Industrial Recovery Act: Code of Competition for Lead Pig 
ments Industry under; as opportunity to revise pricing practices far 


WRVONG! SAUGEIO MMO Teas» ctu eae eee Ce Se 791 
National Silver Co. (Samuel E. Bernstein), decision of, re sale of domestic 
silverware as “Sheffield”, as considered in cease and desist order_______ 354 


Nature of business, misrepresenting as to. See Assuming, etc.; Misrep- 
resenting business, etc.; Misrepresenting directly, ete. 

Nature of product or service, misrepresenting as to. See Advertising, ete. ; 
Offering, ete. 

Neglecting, unfairly or deceptively, to make material disclosure: 


As to— 

WoMPOsitionm Ole OTOdUCl Ca as = aa eee ne, 131, 1190 
IVAN OT ye sheen aa ree ee ee ES A 754, 1269, 1278 
Woolebroducts (labeling, Acts a 22522. - 2.2 22h assess 117, 

9808, 1118, 1182, 1156, 1251, 1269, 1306, 13836 

Contentwoteproduct es sess SS A See ee 220, 760 

COM ye O tL OCICS eae en ne ee ee eee 220, 760 

New appearing product being old-------~-~- ee eee ers 220, 760, 1312 

Nonstandardsicharacter ols product... 2 ee ee = 456 

Rebuilt product including old or used parts=.—_-.--=----- === -— 914 

Safety of product, in general_:__________.____ 229, 535, 566, 1410, 1418 
aaflammaDilttiveree ees eee ee Ti SA OL ROO Ms Looe Looo 

Scientifie or-other relevant factsi2 2225 2 Se eee 229, 1562 


Source or origin of produet— 
Maker or seller— 
Woolebroducts labeling ACt so 9. sea ee aie 
908, 1118, 1132, 1156, 1251, 1806, 1336 


Place— 
Foreign or imported product or parts as not domestic_____ 181, 
198, 1002, 1111, 1257, 1297, 1823, 1844, 1351, 1450 
Neuritis: pains associated with and home diathermy treatment of--___- 535 
New and used materials: Difficulty of public in distinguishing__________ 1312 
New materials: Public preference for products composed of_--___----_- 1312 


New: 
Failing to disclose new appearing product as old or used. See 
Neglecting, ete. 
Representing old or used product as. See Misbranding, etc.; Using 
misleading, etc. 
Nonmagnetiec qualities of product, misrepresenting as to. (See Advertis- 
TS, GUC) 525 ee eos eee eens = 1221 
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Nonstandard character of product, failing to disclose. (See Neglecting, 

ete, PoE Ses EE SEE EE ee a ee ee ee eee 456 
Offer, holding out, not in good faith. (See Advertising, etc.; Offering 

ete, elmer Sa nS ee Be ee a ee 1257, 1450, 1508 
Ofter, order, or sample conformance, misrepresenting as to. See Adver- 

tising, etc.; Misrepresenting directly, etc. ; Offering, ete. 
Offering uniair, improper or deceptive inducements to purchase or deal: 
Through representing or offering, falsely or misleadingly— 

ANcadeniie’ desrees gos a a eae ee eee ee 1 

CUSTOMEI A COMTI CHL OTS eae eee ere eee ees 1012, 1173 

Forced sale and price “concessions. =22") _- = a eee 281) A251 

reer co0ds or services t= aoe eee eee eee 248, 466, 670, 697, 703, 

734, 1138, 1221, 1284, 1358, 1450, 1555, 1559, 1560, 1575 

Guarantee=ss =. es. See ee eee ee ee 181, 

670, 1171, 1221, 1828, 1450, 1508, 1555, 1557, 1561, 1575 

Individual’s special selection or situation__-_-_-_____________ 1358, 1567 

JovsSz and (emplOyMeRtan eee = ae ee ee ee ey 1022, 1138 

Sucky draws Chance nes aces ae ee ee ee 456 

Opportunities in product or service_-___-_______-__-____ 1022, 1138, 1284 

Sample oiler, Or7 Older "COMnO IN CO=— ete ee 214, 

456, 679, 1257, 1450, 1508, 1567, 1575 

Scientinc‘or other revelant facCtSa— sae ee ee 287, 1284 

Specialorslimited(omers==-2- eae ae ee ee ee ee een 287, 

456, 466, 1012, 1221, 1257, 1358, 1508, 1559, 1560 

MermMs" anaes Con Gero m see Wee CWC Lee ae ae ee eee 287, 

503, 670, 1022, 1178, 1284, 13858, 1552 

Skipetracer *schenies= =e ae ere ee eee eee 509, 1552 

Undertake sin teen Cra eee ee eee er eee ee 703, 1508 

Official notice: Of Commission’s records by hearing examiner____________ 525 


Old or rebuilt product: 
Failing to reveal new appearing as. See Neglecting, ete. 
Misrepresenting as new. Sée Misbranding, etc.; Passing off; Using 
misleading, etc. 
Opinions, Commission : 
Cease and desist limitations re use of word “temporary” in offer of 
IMEGICIN Al ELEVA A Ul OT eee meee ee re ee en ne ee 263 
Clayton Act cases—policy re settlement by trade practice procedures 
as not imposing same compulsion on Commission as on hearing ex- 


CUTOUT TA OY Se ert ete ee re ea 1578 
Conspiracy: establishment of unlawful, lacking evidence of cate- 

POTICATT ALLCCMCN ae ee were ee ee ee ee (91 
Cost studies and basic price lists: as not involving unlawful concert, 

OTE TCU reese cic es Seen, ee ee 1571 
Delivered-price zoning system as systematic price-matching under- 

Pag Se ee ee ee ee ppp all ns 791 


Joinder of corporate officers, etc. in addition to corporate respondents. 296 

Monopolistiec agreements and arrangements, power and duty of Com- 
mission sto Cope Withs-——* ee eee ae oe eee ee es A ee 791 

Rigged and systematic price-matching practices—prohibition of con- 
tinuiance™of,~ severally =.) = eee eee 791 
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Page 
Opinions, Commission—Continued 
Therapeutic qualities of medicinal preparation for arthritis, rheu- 
EALED UN SELU ee CU Cree are eee Sere ee eee te a sont raend cores rane ae at eS AES 263 
Trade practice conference conformance as proper basis for dismissal 
Ole2 (GA) eClaytoneA ct Cases = see oe aE Ee ED ee elt ee 1578 
Dissenting— 
Good faith meeting of competition as justification under Sec. 2 (b) 
Clayton Act— 
Criteria and burden of proof_.-___- ire roman renee a ins Fo AMOR 923 
Intentional matching of competitor’s lower price as legitimate 
CUTTNCL G12 eens ee me eee es ba a ee ren eo ee sty a RL 923 
Implied conspiracy doctrine—non-conspiratorial, but conscious 
TOF SG 0 a ge pa pe ecg a he 791, 1041 
Injunctive powers of Commission under Sec. 5--_-_.__-_____ 791, 1041 
N. R: A. supplemental code and related action______-__________. 791 
Prohrbipions ne 7word- wiree+ as COO! broads 2 ee eee 248 
Opportunities in product or service, misrepresenting as to. See Adver- 
tising, ete.; Misrepresenting business, ete.; Misrepresenting directly, 
etc. ; Offering unfair, ete. 
Orders or subscriptions— 
Failing to forward after receiving payment therefor. (See Delaying, 
GC) ee ee a ee ee re eee ns eee rere 214 
Soliciting and receiving payment without authority. (See Securing 
ONGERSNE CLC.) pea eee ae ae eee eae 214 
Orders, securing deceptively. See Securing, ete. 
Organization and operation of business, misrepresenting as to. See Ad- 
vertising, etc. ; Misrepresenting business status, ete. 
Origin or source of product, misrepresenting as to. See Source or origin. 
SOTO ONT ULE amet CLINI CU meet rece eet een ee eee ee ee ee eee 487 
Orthodontic profession: As involving interstate commerce_______-_______ 487 
Orthopedic or health manufacture of product, misrepresenting. (See Ad- 
vertising, etc.; Misbranding, etc.; Using misleading, etc.) _-__-____ 56, 67, 525 
Orthopedic shoes; medical and public understanding of___._-_____-_--_- 56, 67 
Paint industry, mixed: effect of zone delivered price and quantity dis- 
COMEDY ES) CHE ep ap a a pg a a a ine ey 791 
Passing off : 
Through— 
Selling— 
Counterfeit products or parts as genuine_-=~_-_2--________ 1198 
TRO OUIY OXOUS OR NO ese sae ae ee eee ee eee 914 
Using— 
Brand names of well-known concerns___-_-._------_--~--- 1323 
Patent license agreements and arrangements: 
As tied to and properly included within broader conspiracy and not 
INOOMDYALCASOULOt PLIOUe Lerma UO ee ene een ee 1041 
sineatomtixe pricess “(See Combining, elC) = 2 ne 1041 
Payments for unordered goods, seeking wrongfully to enforce. (See En- 
Ronee, CNG))Saee ee a ee ee 734, 745, 1858 


Payments or allowances for services or facilities, discriminating in. See 
Discriminating, etc. 
260133—55——121 
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Payments or dealings, enforcing wrongfully. See Enforcing, etc. 

Performance of competitors product, misrepresenting as to. (See Dis- 
paraging, ete: ) 225 oS ae ree 1230 

Personnel or staff, misrepresenting as to. See Advertising, etc.; Misrepre- 
senting business, etc. 

Place of origin of product, misrepresenting as to. (See Advertising, etc. ; 
Misbranding, etc. ; Using misleading trade, ete.) 

Plant, misrepresenting as to. (See Advertising, etc.; Misrepresenting 


bUSiNESS’t CbC:))\ sa a ce I a ee ee 1558 
Post Office Department: Affidavit of discontinuance, as basis for dismissing 
GOWN PLATT Gee ee ee ee ee ee eee 1173, 1553 
Practice: Cumulative effect and impact of, as involved in appraisal of 
MECEDELVIEs CHAT ACECT = oases eae ae ee 354 
Preference, public: 
Articles manufactured by well-known concerns-------------------- 1257 
DOMESTIC OVEN, LOLETS MN TO CUC he ae ee eee aes eae 1257, 1297 
aE S ea O TES hy tt O WA TENET SET SS ea ee 1269 
“Prescription, Waboratory” 2 implication Ole. oas— seen eae eee 1520 


Preventive or protective qualities of product, misrepresenting as to. See 
Advertising, etc.; Misbranding, ete. 
Price, charging in excess of product’s established, by agent. (See Secur- 


IN SLOTOENS: CCCA) a os, So 2 A Ea ee 214 
Price competition : 
ASD UTAOM ECL OL TINO Ny COTE CU LO Te ee ce cee 1161 
“Cut-throatas often! plain, umyarnigheg se aoe eee ees 791 
Of market place, as usually fair, particularly to consumers___________ 791 
Price identity, competitive Signincances = = seen ee ee ee 791 
Price decline: eliminating concertedly guarantee against. (See Com- 
PITT, ELON) Sees eee ee ee ee ee 791 


Price discrimination. See also Discriminating in price, ete. Competitive 
effect of appreciable differences, as involved in sale of brand-name 


AEE NEES AN SS ess al a ae se ee ees a ah lle gS le Pn a ee 476 
Price-fixing: through use of standard scales of prices, units, ete. (See 

Combiming Wvet@s) Sees 225 eh lee ee ee 366 
Price identity: As possible result of competitive or noncompetitive situa- 

CLOTS Sete a ne Oe Oe ee a 791 
Price leader: patent license agreements and arrangements with, re Govy- 

ernment DiGdSe See" COMP ENII 2 ACTS) ie mee ee ee eee ee eee 1041 
Price leadership: Concerted use of, as price-fixing instrumentality. (See 

Combining? Cts) saa ae re ae ee ee 791, 1041 


Price lists: 
Based on cost study averages as not involving unlawful concert, on 


PACTS Se saree, Fae ere eee eee ae eee eee ee eo eee 1571 
Enforcing resale price maintenance through distribution of. (See 

Combining, etc!; Maintaining resale prices) 22 o-------- 1033 
Price-matching: Intentional, of competitor’s lower price, as legitimate 

under Sec. 2(b), Clayton Act. (Dissenting opinion) --_________________ 923 


Price-matching bases: 
Selling and quoting on systematic— 
As resulting in high degree of uniformity in Government bids___ 1041 
In general. (See Selling and quoting, ete.) _-_______________ 791, 1041 
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Price parallelism: 

As involved in selling and quoting on systematic price-matching basis. 
(See Sellingvand, quoting, ete) S220) =. epee eh ee Bebe 
Conscious: powers of Commission re (Dissenting opinion) ____ 791 
Price pattern: As result of many business experiences and compromises 
over period of years 

Price uniformity : 
Inducing, on part of small competitors, as part of monopolistic pro- 


Maintaining cooperatively, as part of monopolistic program. (See 
ACQUITINZSPESLPICLIVe, CLC: ) 22-8 a es aim be epee oa | 
Prices: 
Combining to fix and stabilize. See Combining, ete. 

Misrepresenting. See Advertising, etc.; Assuming, etc.; Misrepre- 
senting directly, ete.; Misrepresenting prices; Offering, ete. 
Principle, new: misrepresenting product as based on or involving. (See 

PAVertiSing SCC2 2 gece cas eee Eee eB Reh repre dng ae. Pepe ho Bh teed E 
Private business, misrepresenting as educational association. (See Adver- 
tising, etc.; Assuming, etc.; Misrepresenting business, ete.) ___-___-___-- 
Private controversy and private rights: Vindication of latter alone as not 
sufficient to supply finding of public interest__._______._______________-- 
“Private treaty sales’, combining to eliminate. (See Coercing, etc.; Com- 
bining ,etc.; Cutting off competitors, ete___________-___-__-----_-------- 
Procedural rulings, examiner sustained as to______________.___-_-_-__-_-- 
Process, appropriating competitors’. (See Appropriating, etc.) --__--_---- 
Product, appropriating competitors’. (See Appropriating, etc.) -___-__-- 
Product, brand or trade name, using misleading. See Advertising, etc. ; 
Misbranding, etc.; Using misleading, etc. 
Production: controlling major portion of, as part of monopolistic program. 
(See Acguiring Trestriekive., ete: 2-2. 3.58 Saas septa ais 
Profit margins : Importance of small, in jobbers’ business____-_-__--_--__ 
Promotional sales advertising by chain store or other customer, discrimi- 
nating in allowances or payments for. (See Discriminating, etc.) --_~- 
Promotions, “give-away” and “20%”, with “beauty counselors”, discrimi- 
nating through. (See Discriminating, etc.) (footnote) ---_-_--_--_-__- 
Proof; challenged failure to sustain complaint considered__---------_--~ 
Specific misrepresentation as established by isolated acts_.______--~- 
Properties or qualities of product. See Qualities, etc. 
Public interest: 
As requiring desist order notwithstanding conformance to trade prac- 
ficem@conterecnCemtuUles.— 525 == ho Beasts S45 Slew See 
In ending litigation as involved in dismissal of complaint without 
prejudice. (See Complaints dismissed.) ------_------+_-_-__---- 
Lack of sufficient: 
As basis for dismissal of charges. See Charges of complaint, 
GKO,)) epee ee ea es a eee es 
To warrant issuance of cease and desist order. (See also Com- 
LAIN ESO ISINISSCU.) ane ee ee ee eee See 
Private controversy and private rights— 
Vindication of latter alone as not sufficient to support finding of_ 
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Page 
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Public preference. See Preference, public. : 
“Push Money”: 
Discriminating in payments or allowances for. (See Discriminat- 
ing ete; — Se eee 2 Se ee ee eee eee 1578 
Paying to salesmen of customer dealers. (See Subsidizing sales- 
men,)=— (footnotes) ea ee eee 1562, 1564 


Qualities, properties, or results of product, misrepresenting. See Adver- 
tising, ete.; Assuming, etc.; Misbranding, etc.; Neglecting, etc.; Using 
misleading, etc. 

Quality of competitors’ product, misrepresenting as to. (See Advertis- 
ing, ~ete3.-_Disparaging,. iG) 2.2 Sa ee 1575 

Quality of product, misrepresenting. See Advertising, ete. : 

Quantity discounts: 


Competitive cteffectofcumula tive. 2822234302) eee 476 
Discriminating in price through. (See Discriminating in price, 
tes) Series ate eee a es 87, 99, 108, 138, 791, 1463 
Eliminating concertedly. (See Combining, ete.) ~--_-----_____------+- 1427 
Radioactive ingredients: necessity of disclosure of potential danger____-- 229 
Radio industry: Claiming falsely indorsement or approval of. (See Ad- 
vertisine ete eClaiming, 2etch) Sas) = eee ee et eee ee 1022 
Rail freight: as justifying quantity differentials. (See Discriminating, 
CLC. ) MRE SR sd wl A Se eee 791 
Ratios, discriminating generally without systematic. (See Discriminat- 
ing*..ete,) sa S286, Se ee ee) eee 983 
Rayon: 
Inflammability of#brushed rayon®==) =) = ee ee GC, 131,317, ‘697 
Similarity to wool and other natural fibers_____________-__--__--_- Ge 


131, 317, 697, 754, 1190, 1272, 13836 
Rebuilt or old product: 
Failing deceptively to reveal fact of. (See Neglecting, etc.)______ 914 
Misrepresenting as new. (See Misbranding, etc.; Passing off.)___. 914 
Reclaimed materials: 
Allegation of complaint not sustained as to trade custom of marking. 1312 
Merchandise composed of, understood as new, lacking adequate 


GIUSGLOStUr era eS 8 PS RRS Bs CSE oe sa ae 1312 
Refund or money-back guarantees, misrepresenting as to. (See Adver- 
tising-ete-4Olfering? ie jie DAS n Re eae ae a eee Se een en 1575 


Regal Knitwear Co. v. N. L. R. B., 325 U. S. 9, and other cases, considered 
re Commission power to include officers, etc., in individual capacity in 
orders: re “Reynolds? Lobacco “decision= 24 ee eee 296 

Relief and remedies by cease and desist orders. See Cease and desist 
orders. 

Remedial qualities of product, misrepresenting. See Medicinal, ete. 

Remedy, cure or treatment: Advertising representations appraised re con- 
tention medicinal preparation not offered as, but only for, relief from 
SYMPtOMS. ee ee ee el ee 263 

Repossessed products, misrepresenting as to. (See Advertising, etc.; Mis- 
representing. direct] y,- bC;) a. .eee ee ee ee 287 

Reprocessors: Fact of being widely known as such in trade, as not re- 
lievingyof duty ‘tormake:full’ disclosures see eeee ee eee ee 1312 
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Reputation of business or organization, misrepresenting as to. (See Mis- 


TEVECSENLINP HOUSES mele) emia mes Mee oe ee ie 1 
Resale price maintenance: : 
Combining to promote and enforce, to restrain and monopolize trade. 


Sees Combining svetc,,) Bee Sa nese SO Agen 2 ye tg 334 
Observing and enforcing. (See Combining, etc.; Maintaining re- 
Solem PRICES) weer eee ee eS ee 1033. 


Resale prices, maintaining. See Maintaining, etc. 
Resale prices suggested : 
If discount challenged under Robinson-Patman Act not used to re- 


CHICO SUE CS LC lees ae ee i ek 1161 

With concerted consignment selling. (See Combining, ete.) _-_______ 791 
Respondents: Inclusion of individual, in addition to corporate, in cease 

aneadesisizerder asindicatedh oe: 2 Sise ees ees eee oe 296, 1002 
Restorative qualities of product, misrepresenting as to. (See Adver- 

ELSI ye OUCH) epee eee eek = ee Oa RON. ia ee et 1437 
Retail mail-order concern, misrepresenting as nation-wide wholesalers. 

(See Advertising, etc.; Assuming, etc.; Misrepresenting business, etc.)__ 1555 
“Return for credit” service, discriminating in price in furnishing to custom- 

Cisne USECE DISCrIMINA TING cin! Price, ele) ees Ses eater 440 


Reynolds Tobacco Co. v. F. T. C., and other cases, considered re Commis- 
sion power to include officers, ete., in individual capacity in orders 


ALAInS th COLPOLALveLeSpOnGentiwee ee ee ee 296 
“Rheumatism”: connotation and treatment________________ 268, 566, 1365, 1376 
Rigged and systematic price-matching practices: prohibition of continu- 

aAncesot, severally. (Opinion) Mate ee eS = ae a a ee TL 


Robinson-Patman Act, discriminating in price, etc., in violation of. See 
Discriminating, etc. 
Sacrifice or forced sales, misrepresenting as to. (See Advertising, etc.; 


Misrepresenting «prices; «Offering,» ete.) 22-8 ole ee 1257 
Safety of competitor’s product, misrepresenting as to. (See Disparaging, 
SUC) eee REE Sa UENO ea Ve va 2s lat ated a ei gs ee 1230 


Safety of product: 
Failing deceptively to make disclosure as to lack of. See Neglecting, 
ete. 
Misrepresenting as to. See Advertising, etc.; Misbranding, etc.; 
Neglecting, etc. 
Salesmen of customer dealers, paying bonuses or “push money” to. (See 
Subsidizinessadlesmen,) © (LOOLMOLCS) =eenn a= =a 1562, 1564 
Salesmen or representatives, subsidizing. See Subsidizing, etc. 
Sample, offer, or order conformance, misrepresenting as to. See Advertis- 
ing, etc.; Misrepresenting directly, etc. ; Offering, ete. 
Samuel E. Bernstein, Inc., etc., decision of, re sale of domestic silverware 
as Sheffield, as considered in cease and desist order_------------------- 354 
Seientifie and other relevant facts: 
Deceptive failure to disclose as to. See Neglecting, etc. 
Misrepresenting as to. See Advertising, etc.; Misbranding, etc.; 
Misrepresenting business, etc.; Offering, etc. 
Sebrone Co. et al. v. F. T. C., and other cases, ré Commission power to 
include officers, etc., in individual capacity in orders against corporate 
respondent___-_------------------------------------------~--------- 
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Secondary meaning: Whether new and different established for “ortho- 
POUCA ae as = a en a a oer 56, 67 
Securing orders misleadingly or improperly: 
Through— 
Charging more than public product’s regularly established and 
COIMEETUUPD UCU a [TLC Cees are ere te eee 214 
‘Tmplyinie prior CUSLOMEr  COMMCCHIONG = nee ae eee ee in lye 
Soliciting and receiving payment— 
For product where delivery uncertain______________________ 214 
NWP IIIA CMU OTA pate er ee ee ee Se eS 214 
Seller of product, misrepresenting as to. See Misbranding, etc.; Neglect- 
ing, etc. 
Selling and quoting on systematic price-matching basis: 
Through— 
Basing port Systemic ee eee ee 1041, 1427 
Continuing, severally, pricing practices concertedly established__ 791 
Freight-equalization delivered-price system_________---_------- 1041 
Fone-delivered PLICE: SV. SUC ssa a ee ee ee 1041 
Seminary, misrepresenting commercial, correspondence, residence school 
as. (See Advertising, etc.; Assuming, etc.; Misrepresenting business, 
(SPO a ah a ie em lS A he a a ie 1558 


Service on rea] party in interest: failure to accomplish, as involved in 
GUSTTSS AOL COT Py AM ee rc cee eter ee ee 15785 

Services or facilities, discriminating in price through allowances for. See 
Discriminating, ete. 

“Sheffield” silver: 


Considerations involved in domestic use of word for hallmark______ 354 
Publicapreferen cert Ore 22 sa ae ae ee 354 
Shipping, for payment demand, goods in excess of or without order: 
Through— 
Orderstmots Dona NOC. = sere cer ee nee ee ee ee eee eee 745, 1858 


Shipping or freight costs: Average, over a dozen or more states, as failing 
to justify discrimination between customers in border territories in 


ZONE GeEVVEred price” SVStCMle ee can ee ee eee 791 
Shock-resistant qualities of product, misrepresenting as to. (See Adver- 
LISINS*TELC; Jato ene ek ee Vee A ee eS rn eee 2 BAL 
Shoes, orthopedic and health: medical and public understanding of______ 56, 67 
Ue LVePULAULON ANC me SUTTON Oo f= eee eae eee teae ak a cee 754. 
Simulating product of competitor : 
As to— 
ACVELUISING MMALCCL Sa hese n 6) ate eee keene Beene ee eee eee 1173 
Tallies 2 SA A ee Ree ee ee Tee 354, 1557 
“Singer”: As well and favorably known trade or brand name___________ 1323 


Size and extent of business, misrepresenting. See Misrepresenting busi- 
ness, etc. ; Misrepresenting directly, etc. 
Size of product, misrepresenting as to. See Misbranding, ete. 
Skip-tracer schemes, misrepresenting business terms and conditions 
throughs (See. Offering untae mete.) ese ee eee 509 
Small storage battery and paint manufacturers: Effect of zone-delivered 
price and quantity discounts on 791 
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Source or origin of product: 
Failing to reveal. See Neglecting, ete. 
Misbranding as to, in violation of Wool Products Labeling Act. See 
Misbranding, etc. ; Neglecting, etc. 
Misrepresenting as to. See Advertising, etc.; Appropriating trade, 
ete.; Assuming, etc.; Misbranding, etc.; Neglecting, etc.; Passing 
off ; Using misleading, etc. 
Special or limited offers, misrepresenting as to. See Advertising, ete.; 
Misrepresenting directly, ete.; Misrepresenting prices; Offering, etc. 
Specifications or standards conformance, falsely advertising products as 
AMeCeUIN Cm OS Ce PACVeRL Sing metC,) 2 oe ew 497 
Standardizing products, as aid in price-fixing program. (See Combining, 
CLC. ee ees oa aie Eg oe a a ee EE Be ee 1041 
Standard scales of prices, units, etc.; price-fixing through use of. (See 
Combinins eles) 2 ae el eee te SS ford WO ek a a YL ese ero 366 
Standing or success of business or service, misrepresenting as to. See 
Advertising, etc. ; Misrepresenting business, ete. 
Stipulation and agreement, ete.: 
ASEbaAsisntorag smiscalvofecomplaints 25> a= a ean eee ee ee 1552 
Question of prior, as involved in subsequent formal proceeding______ 652 
Stock : Misrepresenting as: 
Bought at forced or sacrifice sales. (See Advertising, etc.; Misrepre- 
Senin gs bUSINESS veUCy) ena. eee reser rie EEE ee at Sere tek 1257 
Factory surplus. (See Advertising, etc.; Misrepresenting business, 
Cl) Rete see ee en ee ee ea en oe eee 1221 
Stocks and assets: Acquiring competitive, as part of monopolistic pro- 
SLAM (SCCLACQUIEINe LEStrictlye, etc. )ia=—-------- 791 
Storage battery industry: Hffect of zone delivered price and quantity 
GUSCOTIMES ROT eeer Tet Syn ees Tete Rar ieee Sees ees ee ee hea 791 
Store display and sales service agreements, charge of discriminating in 
PrCembeEOUlon wound NOt Sustained ete us o> Doe bo ee eee 138 
Subseriptions or orders; failing to forward after receiving payment. 
(SiccmW Ola yin ee CGC!) =. 28 2 ees Rr A ee 8 ee ee pe, Ve214 
Subsidizing salesmen : 
Through— 
Paying bonuses or “push money” to salesmen of customer dealers 
(CEO OTTO fer) ere vy See eR ers ew es ee ieee ee eo ey 1562, 1564 
Substituting unordered product. (See Delaying, etc.) ---_--_-------------- 214 


Success or standing of business or service, misrepresenting as to. See 
Advertising, etc. ; Misrepresenting business, etc. 
Success, use, or standing of product, misrepresenting as to. See Adver- 
tising, etc. ; Misrepresenting directly, ete. 
Suppliers and sellers: 
Coercing, to control or modify trade or marketing methods or prac- 
tices. (See Coercing, etc.; Combining, etc. ; Cutting off competitors, 
Giee)\  o Se yr acs ae A en ee ee el 160 
Monopolizing importation and sale through exclusive-dealing arrange- 
ments with foreign authorities. (See Coercing, etc.; Combining, 
Slew MO UU CEO ARCLC) pee as na ee ee Se 1475 
Supplies, cutting off competitors’. (See Coercing, ete.; Combining, ete. ; 
Cutting off, ete.; Restraining and monopolizing trade) -~_--_____-____~ 1577 
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Supplying false and misleading advertising copy for recipients’ use. (See : 

Murmishine: means), tes) 2 sa ea ee 630 

Surplus, misrepresenting goods as government. (See Advertising, ete.)__ 497 

Survey: 

Misrepresenting operations as. (See Misrepresenting business, etc. ; 

Misrepresenting directly sete is- === eae te a ee ee 214 
Probative and exculpatory value of, appraised re meaning of chal- 

lengcedsadvertisine representa ons 23552 = aa. ae eee ee 263 


Symptoms and ailments, misrepresenting as to. See Advertising, etc. 
Symptoms of vitamin deficiencies, impliedly misrepresenting frequency of. 613 
“Tailor-made” : 


As not necessarily meaning made to measurement_____-____-_----- 1569 
Misrepresenting as to garments being. (See Advertising, etc.; Mis- 
branding.et¢@:)) tease 42-922 3.6272- + ee es eee 3, eS 1569 


Television industry : 
Claiming falsely indorsement or approval of. (See Advertising, ete. ; 


Claiming... te.) i.52-=. + eee a eet ee ee ee ee 1022 
Misrepresenting connection with. (See Advertising, etc.; Misrepre- 

sentineabusiness.cte;),._ =. a eee tee eee eee 1022 
“Temporary,” propriety of use of word in desist order re misleading 

representation of medicinal preparation_-________s~-_-_---______-_-_ 263 


Terms and conditions: . 
Combining to fix. (See Combining, etc.) 
Misrepresenting as to. See Advertising, etc.; Misrepresenting directly, 
ete.; Offering, ete. 
Testimonials, using deceptively. (See Advertising, etec.; Claiming, ete.)_ 613, 
652, 990, 1894, 1520, 1562 


Testimony : 
Attorney examiners’, re price-fixing, insufficient to sustain finding of__ 1568 
Expert and lay, appraised re qualities of medicinal preparation______ 263 
Expert medical: reviewed and appraised________________-__________ 296 
Testing organization, claiming awards by competent and impartial. (See 
Advertising, ete.; Claimins. ete). = ee 1450 
Tests: 
Comparative, difficulties inherent in certain_______________._______ 703 
Misrepresenting as to. See Advertising, etc. ; Offering, ete. 
Underlying evidence weighed against Bureau of Standards__________ 1894 


Therapeutic qualities or properties of product. See Medicinal qualities, etc. 
Time in business, misrepresenting as to. (See Advertising, etc. ; Misrepre- 
senting: business; ete.) =. 23 et Si eee, 2 ey 1576 
Title, misrepresenting product through undisclosed change of. (See Ne- 
electing, etes) Using misleading, ete aes aes apnea eee eae eee 220, 760 
Toilet or cosmetic qualities of product, misrepresenting as to. See Adver- 
tising, ete. 
Trade association: Employing as instrumentality in aid of monopolistic 
and price-fixing undertakings. (See Aiding, ete.; Combining, ete.)___ 334, 
366, 487, 1475 
Trade custom of marking reclaimed materials; allegations of complaint not 
sustained ..as.t0_=_.. 3 ss06 ee ee Oe ee 1812 
Trade-in allowances, fixing and enforcing. (See Combining, etc.; Main- 
fdining.resale-prices,) £22225 _ 2822 Soe eee eee ee eee 1033 
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Trade-marks or trade names of competitors, altering and obscuring. (See 
Interfering with competitors’ products_._.__.---_-2---_=_ = 440 
Trade-marks or trade names, appropriating wrongfully. See Appropriat- 
ing, etc. ; Misbranding, ete. ; Using misleading, ete. 
Trade or corporate name, using misleading. See Assuming, ete. 
Trade or marketing methods and practices, controlling and modifying con- 
certedly.. (See Coercing, etc.; Combining, etc.; Cutting off competitors, 
CLC) eee em ee = eee re ee ae ee ee 9 a 160 
Trade or product name, using misleading. See Advertising, etc.; Mis- 
branding, ete.; Using misleading, ete. 
Trade practice conference rules: 
Changed interpretation of statute involved in, and dismissal of other 
COMPLAINES AINOeT Ss COPINI OD!) Me see = a See ee, Se eee ee ene Ae 1578 
Conformance to: 
As proper basis for dismissal of 2 (d) Clayton Act case (opinion). 1578 
During certain period, as not obviating need for cease and desist 


oLrdersine public Interests. Peto ree ee Se ee 1278 
Discontinuance of practice preceding effective date of _______________ 1578 
Observance of as basis for dismissal of complaint____.______________ 1551 
Participation in and abidance by, as alleged, not, defense, under cir- 

cumstances, to charge of false advertising_____________-_-___--___ 1394 
Respondent’s subscribing to and abiding by as involved in dismissal 

Ore complaint ats Sse ESSE eS ee ee 2 era oe 1578 
Trade practice conference rules’ interpretation: As basis for dismissal of 

complaint issued Nrior tO. 2-7 ise sees BS wines wah 1562. 1568, 1564, 1565 


Trade practice procedures: 
Settlement of Clayton Act cases by— 
Policy re, as not imposing same compulsion on Commission’s 


discretion to dismiss as on hearing examiner (opinion) —--~-~ 1578 

Trading areas: Use of selected, as typical, in establishment of competition. 1161 

Training value of service, misrepresenting as to. (See Advertising, etc.)__ 1022 
Transportation or freight charges, common carrier: collecting and cir- 

culating as price-fixing aid. (See Combining, etc.) ----_---------__-_ 1041 


Treatment, remedy or cure. See Remedy, cure or treatment. 
Turnover, slow: as not making small price discriminations unimportant-__ 1161 
“Tuxedo volume rebate schedule’, discriminating in price through. (See 
MUSerminacimnewiile PEICE, eles) wea are aaa ee ee 108 
Undertakings in general, advertising falsely or misleadingly as to. See 
Advertising, etc.; Offering, etc. 
Unfair methods or practices, etc., involved in Commission’s decisions, 
findings, and orders in this volume: See— 
Acquiring restrictive, exclusive and monopolistic control. 
Advertising falsely or misleadingly. 
Aiding, assisting, and abetting unfair or unlawful act or practice. 
Appropriating results of competitors’ labor, ingenuity, or expense. 
Appropriating trade-name or mark wrongfully. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or misleadingly. 
Coercing and intimidating. 
Combining or conspiring. 
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Unfair methods or practices, etc., involved in Commission’s decisions, 
findings, and orders in this volume: See—Continued 
Concealing or obliterating law-required or informative markings. 
Cutting off competitors’ access to customers or market. 
Cutting off competitors’ supplies or service. 
Dealing on exclusive and tying basis. 
Delaying or withholding corrections, adjustments or action owed. 
Discriminating in price, ete. 
Disparaging or misrepresenting competitors or their products. 
Enforcing dealings or payments wrongfully. 
Furnishing means and instrumentalities of misrepresentation and 
deception. 
Interfering with competitors’ products. 
Interlocking directorships unlawfully. 
Maintaining resale prices. 
Misbranding or mislabeling. 
Misrepresenting business status, advantages or connections. 
Misrepresenting directly or orally by self or representatives. 
Misrepresenting prices. 
Neglecting, unfairly or deceptively, to make material disclosure. 
Offering unfair, improper, or deceptive inducements to purchase or 
deal. 
Passing off. 
Securing orders misleadingly or improperly. 
Selling and quoting on systematic price-matching basis. 
Shipping, for payment demand, goods in excess of or without order. 
Simulating product of competitor. 
Subsidizing salesmen. 
Using misleading product name or title. 
Using, selling, or supplying lottery devices or schemes. 
Unique nature of product, misrepresenting as to. See Advertising, ete. 
“Universal”: As well and favorably known trade or product name________ 1257 
University, misrepresenting commercial, private correspondence and resi- 
dence schoolas. (See Advertising, etc.; Assuming etc. ; Misrepresenting 
ID USNC SSC LC) am ee et ee 1558 
Unordered goods, enforcing payments for. (See Hnforcing, ete. ; Misrepre- 
Sencing Givectly; UC), =o spe a ee 1358 
Use, success or standing of product, misrepresenting as to. (See Adver- 
EL SUM EE CUCE) eet eta i a ee 1394, 1576 
Using misleading product name or title: 
As to— 
Oomcsinlern Gir jHOGhNe ye %7%, 131, 317, 1190 
TOT GLE ys OTe PN OCLC Gat a ae en 220, 760 
Manufacture or preparation of product__________________ 56, 67, 1111 


Old or used product being new 

Qualities, properties or results of product— 
Auxiliary, improving and supplementary 
Functional effectiveness, operation, or scope______-________ 
Medicinal, therapeutic, remedial and healthful 


Sesena cheese ewe eee one 220, 760, 1312 
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Using misleading product name or title—Continued - 
As to—Continued 
Source or origin of product— 
Makers see 198, 1002, 1198, 1257, 13823, 1450, 1555, 1559, 1561 
Place— 
Domestic product being imported______________________ 466 
Foreign or imported product or parts being domestic____. 198, 
1002, 1257 


Using, selling or supplying lottery devices or schemes: 
Selling lottery devices for merchandising__ 17, 27, 123, 190, 198, 238, 325, 981 
Supplying lottery devices for merchandising__________________ 248, 781, 981 
Using lottery schemes in merchandising __._____________________ ING 2G, Bras 
Value of product, misrepresenting as to. See Advertising, etc.; Offering, 
ete. 
Varicose conditions: nature and treatment=__-_ = == ee 1520 
Vitamin deficiencies, misrepresenting symptoms or conditions due to_ 553, 601, 618 
Waterproofing qualities of product, misrepresenting. (See Advertising, 
Cee ee ae ee en ea eee ere eee ee et eee 1394 
NV GECINSE CU ACC CHM OC meee = ean ee ee ee ee 1394 
Well-known concerns: Public preference for articles manufactured by_ 1257, 1323 
Wholesale business, misrepresenting retail mail-order concern as. (See 


Advertising, etc.; Assuming, etc.; Misrepresenting business, ete.) _-_____ 1555 
Window and counter displays, discriminating in allowances or payments 
LOM (ISCCMOISCHIMIN ALIN. CLC. ) me = ere eee ee eS ee 1578 
Wool: 
Products of, as resembling TrayOna- == ee %7, 317, 697 
Public esteem and confidence in, for wearing apparel__________ 77, 131, 1336 
Rayon produc asiresembling—- = 2 ee a 131, 1190, 1836 


Wool Products Labeling Act, misbranding under, in general. See Mis- 
branding, etc.; Neglecting, etc. 
SLVOnsieda a Mcamino ObateriNee = cee a en es ee ee 1190 
Zeiss, Karl: Reputation and preference for Zeiss-made products____..___ 497 
Zone-delivered price basis and system: 
As not unlawful as to intra-zene competing customers, under Clayton 


NCHS ce Discriminatingsit price) Lose as= oo ee 791 
Discriminating in price through. (See Discriminating in price.) -____ 791 
Employing, as price-fixing instrumentality. (See Combining, etc. ; 

Salling SiadGl CMO Gi OUOl) a Se Se ee ee 791, 1041 


Zone-pricing and basing-point conspiracies compared_---_--------------- 1091 
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